UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


THE  PPiINCIPLES  OF  EQUITY 

AND 

THE    EQUITY    PRACTICE 

OF   the' 

COUNTY    COURT; 

FOR  THE  USE  OF  PRACTITIONERS  IN  THE  CHANCERY 

DIVISION   OF  THE    HIGH   COURT   OF   JUSTICE, 

AND    IN   THE    COUNTY   COURT. 


PRECEDENTS  AND  FORMS  OF  PARTICULARS  OF  CLAIM,  AND 

DEFENDANTS'  STATEMENTS,  NOTICES  OF  MOTION, 

AFFIDAVITS,  JUDGMENTS,  ORDERS,  AND 

OTHER  PROCEEDINGS. 


BY 

ANDREW  THOMSON,   Esq,  B.A,  LL.D, 

OF  THE   INNER  TEMPLE,    BARRISTER-AT-LA  W  ; 

FORMERLY   LECTURER   AND   READER  ON   EQUITY  TO  THE   INCORPORATED    LAW    SOCIETY  ;    AND 

AFTERWARDS   PROFESSOR   OF    EQUITY   TO   THE   INNS   OF   COCBI. 


LONDON : 

WILLIAM    CLOWES    AND    SONS,    Limited, 

27,     FLEET     STREET, 
1896. 


LONDON: 
PRINTED  BV    WILLIAM   CLOWES  AND   SONS,   Limited, 

PTAMFOItD   STUEET   AND   CHAUING   CROSS. 


V) 

5i 


TO 
THE  RIGHT  HONORABLE 

LORD    HERSCHELL, 

ITbU   Mork 

IS, 

BY    PERMISSIOX, 

MOST    RESPECTFULLY    DEDICATED 


BY 

THE   AUTHOR. 


PREFACE. 


The  present  Work  is  intended  to  be  a  treatise  on  the  principles 
of  Equity  in  respect  of  which  (subject  to  the  County  Court  limit 
of  £500)  the  Chancery  Division  of  the  High  Court  of  Justice  and 
the  County  Court  have  concurrent  jurisdiction.  It  is  also  in- 
tended as  a  treatise  on  the  Equity  practice  of  the  County  Court 
for  the  use  of  country  practitioners,  and  to  point  out  and  explain 
to  the  London  practitioner  the  line  of  demarcation  between  the 
practice  of  the  Chancery  Division  of  the  High  Court,  and  that  of 
the  County  Court.  It  is  also  intended  for  use  in  the  County 
Court ;  so  that  when  the  Judge  asks  a  plaintiff's  or  petitioner's 
advocate  what  is  the  form  of  order  to  which  he  conceives  his 
client  to  be  entitled,  the  question  may  be  answered  by  pointing 
to  one  or  more  of  the  "  Precedents."  It  is  also  intended  to 
economise  the  labour  of  the  County  Ctjurt  Eegistrar,  by  enabling 
him  to  set  a  clerk  to  copy  forms  of  judgments  and  orders  to  be 
afterwards  settled,  instead  of  the  Eegistrar  having  to  do  the  bulk 
of  that  work  himself.  The  authorities  cited  (including  those  in 
the  Addenda)  have  been  brought  down  to  the  beginning  of  April 
1896.  It  will  be  seen  that  in  the  Table  of  Cases,  references  are 
given  to  the  various  reports  contemporary  with  the  "  Law 
Eeports."  When  any  of  the  recent  cases  cited  in  the  text  only 
from  the  "  Weekly  Notes "  have  been  since  fully  reported,  the 
full  reports  will  be  found  in  the  Table  of  Cases.  The  Author  has 
endeavoured,  where  practicable,  to  prevent  the  number  of  authori- 
ties from  becoming  oppressive  by  omitting  some  of  the  earlier 
cases  which  have  been  noticed  by  the  Courts  in  deciding  later 
ones. 

The  first  part  of  the  Work  treats  of  the  Equity  jurisdiction  and 
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practice  of  the  County  Court  generally  ;  and  the  second,  mainly 
of  princij)les ;  but  at  the  end  of  each  Chapter  are  contained  ex- 
planations of  the  special  practice  relating  to  each  particular  subject 
(including  rules  as  to  parties  and  costs).  Forms  and  Precedents 
are  given  at  the  end  of  each  Chapter  in  Part  II. ;  and  where 
practicable,  these  are  connected  with  each  other  by  references  in 
the  margin,  e.g.,  Precedents  of  Particulars  of  Claim  are  thus  in 
many  cases  connected  with  the  corresponding  Precedents  of 
Decretal  Orders,  and  Orders  on  Further  Consideration.  There  are 
also  given  with  the  Precedents  in  Part  If.  marginal  references  to 
the  text  where  the  corresponding  law  and  practice  will  be  found 
stated.  Other  Forms  and  Precedents  are  given  throughout  the 
work  in  the  pages,  as  nearly  as  circumstances  will  admit,  in  which 
the  practice  in  relation  thereto  is  explained.  Where  the  County 
Court  Eules  are  set  forth,  the  corresponding  Rules  of  the  Supreme 
Court,  if  any,  are  referred  to  in  the  margin. 

The  mode  in  which  a  Decretal  Order  is  worked  out,  and  in  which 
the  accounts  and  inquiries  thereby  directed  are  taken,  vouched, 
and  answered  before  the  Registrar  in  Chambers,  has  been  treated 
somewhat  fully.  In  Part  I.,  Chapter  IV.,  (pp.  32,  et  seq.)  and 
in  Part  II.,  Chapter  I.  (pp.  334,  et  seq.,  339,  392,  410,  428)  are  set 
forth  with  Forms  and  Precedents  (Nos.  3,  4,  37,  71,  109)  the 
various  proceedings  in  an  action  for  administration  and  the 
execution  of  trusts  of  real  and  personal  estate  directed  to  be  sold 
and  converted,  from  the  issue  of  the  summons  to  the  final 
order  on  further  consideration,  dividing  the  estate  among  the 
parties  beneficially  entitled ;  and  at  pp.  336  et  seq.,  the  mode  of 
verifying  a  pedigree  is  shown. 

The  only  subjects  which  have  not  been  treated  of  somewhat 
exhaustively  are  proceedings  under  the  Charitable  Trusts  Acts, 
1853-1860,  the  Settled  Land  Acts,  and  the  Winding-up  of  Com- 
panies, and  of  Building,  Industrial,  and  Provident  Societies.  The 
County  Court  Jurisdiction  under  the  Charitable  Trusts  Acts  above 
mentioned  is  practically  obsolete  (see  p.  7  of  the  text  infra); 
while  as  to  the  other  excepted  matters,  the  Author  found  that  he 
could  not  deal  with  them  fully  without  very  largely  increasing 
the  bulk  of  the   work,  which   is   considerably   greater  than   he 


PREFACE.  VU 

originally  intended.  He  finds  by  enquiry  of  more  than  one  of  the 
provincial  County  Court  Judges  whom  he  knew  some  few  years 
since  as  distinguished  members  of  the  Equity  Bar,  and  who  have 
jurisdiction  in  winding-up  cases,  that  they  have  had  no  appli- 
cations under  the  Settled  Land  Acts  (see  note  (5),  p.  6  infra)  ; 
and  that  the  existing  works  on  the  winding-up  of  Companies,  &c., 
are  sufficient  to  meet  the  requirements  of  their  respective  Courts. 
Should  there  appear  to  be  any  desire  on  the  part  of  the  Profession 
for  a  treatise  on  these  subjects,  it  can  be  added  by  way  of  supple- 
ment at  a  future  time. 

It  has  been  generally  admitted  that  by  the  passing  of  the  Act 
of  1865  (c.  99)  "to  confer  on  the  County  Courts  a  limited  juris- 
diction in  Equity,"  a  very  important  addition  was  made  to  our 
juridical  sj'stem  ;  but  it  is  to  be  regretted  that,  during  the  period 
of  over  thirty  years  which  has  elapsed  since  the  passing  of  that 
Act,  the  equitable  jurisdiction  of  the  County  Court  has  by  no 
means  kept  pace  with  the  improvements  from  time  to  time  made 
in  respect  of  its  Common  Law  jurisdiction.  By  the  power  con- 
ferred upon  the  High  Court  to  remit  Common  Law  actions  for 
trial  in  certain  cases  to  the  County  Court,  the  pressure  of  business 
upon  the  Queen's  Bench  Division  has  been  relieved  to  a  very 
large  extent ;  and  further  improvements  are  in  contemplation. 
In  the  year  1893  a  Committee  was  appointed  by  Lord  Herschell 
"  to  make  inquiry  into  the  distribution  of  the  County  Courts ; 
and  as  to  whether  any  and  what  changes  should  be  made  as  to 
the  Courts,  and  their  districts,  and  the  number  of  Judges,  and  the 
assignment  of  Courts  amongst  them,  and  as  to  the  establishment 
of  a  Central  Issuing  Office  for  the  Metropolitan  districts,  and  a 
Central  Court  for  trial  of  actions  remitted  from  the  High  Court." 
The  Committee  has  not  yet  made  its  formal  report ;  but  it  has 
been  iinofficially  announced  that  it  has  agreed  to  recommend  the 
establishment  of  such  Central  Court. 

Whatever  may  be  the  reason  why  so  few  Equity  cases  are  tried 
in  the  County  Court,  it  is  submitted  that  a  very  considerable 
improvement  would  be  effected  if  a  Court  were  constituted  in  the 
immediate  vicinity  of  the  Royal  Courts  of  Justice,  presided  over 
by  a  Judge  of  training  and  experience  in  Equity  business,  whose 
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•primary,  if  not  sole  business,  would  be  the  trial  and  hearing  for 
the  Metropolitan  districts,  and  perhaps  some  of  the  adjoining 
Home  Counties,  of  cases  within  the  Equity  jurisdiction  of  the 
County  Court.  It  is  also  submitted  that  it  would  be  a  consider- 
able improvement  if  appeals  from  the  County  Court  in  Equity 
cases  were  heard  by  a  tribunal  including  at  least  one  of  the  Judges 
of  the  CKancery  Division  ;  or  better  still,  if  cases  involving  money 
or  other  property  above  some  specified  limit,  were  to  go  at  once 
before  the  "  Court  of  Appeal." 

The  Author  owes  a  debt  of  deep  gratitude  to  his  friend 
Mr.  J.  A.  Creed  of  the  Chancery  Bar,  for  the  very  kind  assistance 
he  has  received  from  him  in  having  (without  undertaking  any 
responsibility  for  the  accuracy  of  the  law  as  propounded)  perused 
in  manuscript  the  entire  Work,  wuth  the  exception  of  the  Prece- 
dents ;  and  as  well  to  him  as  to  the  Author's  lamented  friend 
Mr.  Eddis,  Q.C.,  late  Judge  of  the  Clerkenwell  County  Court, 
and  since  his  death,  to  His  Honour  Judge  Bagshawe,  Q.C.,  for 
their  valuable  suggestions.  The  Author  also  offers  his,  sincere 
thanks  for  the  assistance  he  has  received  from  his  friends  Messrs. 
H.  M.  C.  Macpherson,  W.  M.  Crowdy,  Eupert  Upton,  N.  Tebbutt 
and  J.  A.  Price,  of  the  Chancery  Bar  ;  and  from  Messrs.  T.  Sherren 
Whittaker,  W.  W.  Grantham,  E.  Woodfin  and  Frederic  W. 
Sherwood,  of  the  Common  Law  Bar,  and  Mr.  E.  Atkin,  late 
Stipendiary  Magistrate  of  the  Gold  Coast,  for  their  valuable 
assistance  in  carrying  the  Work  through  the  press,  and  especially 
in  the  preparation  of  the  general  index  at  the  end ;  also  for  the 
assistance  of  the  Eegistrars  of  the  Chancery  Division,  especially 
Mr.  Carrington,  Mr.  Lavie,  and  Mr.  Clowes,  and  of  several  of  the 
Chief  Clerks,  especially  Mr.  Churcli  and  Mr.  Binns  Smith  (in 
respect  of  matters  in  which  Counsel  are  not  usually  instructed). 

3  New  SyfiAinc,  Lincoln's  Inn, 
Apr!!,  1896. 
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3,  n.  (c).     After  Be  York,  add  Re  Sleet,  2  Q.  B.  (94)  797. 

7,  n.  (y).     See  also  57  &  58  Vic.  c.  35 ;  Re  Gilchrist,  etc..  Trust,  1  Ch.  (95)  367. 
-,  n.  (z).     See  also  Rooke  v.  Daioson,  1  Ch.  (95)  480;    and  as  to  the  sale  of 
charity  lands  under  18  &  19  Vic.  c.  124,  s.  29,  see  Re  Mason's  Orphanage^ 
1  Ch.  (96)  54 ;  affirmed,  W.  N.  (96)  26. 
13,  n,  {x).     After  Arnison  v.  Smith,  add  P.  &  0.  Co.  v.  Tsune  Kijima,  A.  C. 

(95)  661. 
16,  n.  {g).     See  also  Marshall  v.  South,  etc.,  Co.,  2  Ch.  (95)  36  ;  Parkinson  v. 

Wainwright,  64  L.  J.  Ch.,  493. 
— ,  n.  (h).     See  also  Fairfield,  etc.,  Co.  v.  London,  etc.,  Co.,  W.  N.  (95)  64. 
24,  n.  (a).     See  also  Re  Armstrong,  1  Ch.  (96)  536. 

27,  n.  Qi).     Hannay  v.  Smurthwaite,  2  Q.  B.  (93)  413  ;  reversed,  A.  C.  (94)  494. 
41.  Add  at  end  of  n.  (y)  See  also  Form  67,  App. 

43,  n.  (7i).     See  also  Hoivorth  v.  SutcUffe,  2  Q.  B.  (95)  358. 
46,  n.  (o).     For  r.  26,  read  r.  26a. 
49,  n.  (s).     See  also  Maclver  v.  Burns,  2  Ch.  (95)  630. 

60,  n.  (e).     See   also  Palmer  v.  Day,  2  Q.  B.  (95)  618 ;    Re   Mid-Kent   Fruit 
Factory,  74  L.  T.  22,  1  Ch.  (96)  567. 

68,  n.  (w).   See  also  Constantine  v.  Warden,  73  L.  T.  451. 

69,  n.  (y).     See  also  Ebbetts  v.  Conquest,  2  Ch.  (95)  377. 

— ,  n.  (6).     See  also  Baxter  v.  France,  1  Q.  B.  (95)  455,  C.  A. ;  ih.  591. 

70,  n.  {i).     See  also  Alcoy,  etc.,  Co.  v.  Greenhill,  1  Ch.  (96)  19  (second  counter- 

claim by  party  to  original  counterclaim). 

76,  n.  (w).   See  also  Kitts  v.  Moore,  1  Q.   B.  (95)  253,  C.  A. ;    Richardson  v. 

Methley  School  Board,  3  Ch.  (93)  510. 

77,  n.  (a).     See  also  Jenkins  v.  Hope,  1  Ch.  (96)  278. 

88,  n.  (I).    As  to  the  Uability  of  sureties  in  general,  see  Re  Graham,  1  Ch,  (95)  66. 

89,  n.  (q).     The  rule  under  consideration  applies  to  the  property  of  a  lunatic  in  the 

possession  of  a  receiver  appointed  by  the  Judge  in  Lunacy ;  but  the  execution 
creditor  is  not  entitled  to  take  such  property  away  from  the  jurisdiction  of 
the  Coiu-t,  with  the  possible  result  of  sending  the  latter  to  a  pauper  lunatic 
asylum ;  Re  Winkle,  2  Ch.  (94)  522,  where  a  form  of  order  is  given  for  the 
maintenance  of  a  lunatic  judgment  debtor.  See  also  Re  Farnham,  2  Ch. 
(95)  799. 

102.  As  to  the  effect  of  the  E.  S.  C,  0.  31,  r.  2  of  November,  1893,  see 

Peek  v.  Ray,  3  Ch.  (94)  282. 

109,  n.  (_g).    See  also  Kennedy  v.  Dodson,  1  Ch.  (95)  334. 
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111,  n.  (o).  See  also  Waynes,  etc.,  Co.  v.  Badford,  1  Ch.  (96)  29. 

115,  n.  (d).  After  Bey.  v.  Oox,  add  Williams^.  Quehrada,  etc.,  Co.,  2  Ch.  (95)  751. 

118,  n.  (o).  See  also  AlUott  v.  Smith,  2  Ch.  (95)  111. 

130,  n.  (l).  See  also  Be  Standard,  etc.,  Co.,  2  Ch.  (95)  545. 

131.  As  to  the  inspection  of  documents  in  the  custody  of  the  Court  of 
Lunacy,  see  Be  StracJian,  1  Ch.  (95)  439. 

141,  n.  (6).     See  also  Boss  v.  Estates,  etc.,  Co.,  3  Ch.  688. 

143.  As  to  the  course  to  be  adopted  when  a  witness,  not   being  a  party, 

produces  for  the  first  time  documents  too  voluminous  for  the  advocates  to 

examine,  see  Be  Mapliri  Sands,  71  L.  T.  594,  C.  A, 
145.  At  end  of  last  line  of  text  add  See  Clarke  v.  Coleman,  W.  N.  (95)  114. 

150,  n.  (tt).     See  also  Birchall  v.  Bullough,  74  L.  T.  27,  1  Q.  B.  (96)  325. 

151,  n.  See  also  tlie  Documentary  Evidence  Act,  1895  (c.  9). 

153,  n.  (2).      As  to  marriage  on  board  a  British  war  vessel,  see  Culling  v.  C,  P. 

(96)  116. 
157,  n.  (y).      After  Be  Button,  add  Asten  v.  A.,  3  Ch.  (94)  260 ;  Be  Jeaiis,  72 

L.  T.  835  (gift  to  children  by  testator  who  had  only   stepchildren) ;  Be 

Nottage  (No.  2),  2  Ch.  (95)  657  (mistake  in  describing  subject-matter  of 

bequest). 

,  n.  (k).      See  also  Sorith,  etc.,  Co.  v.  Ebhsmith,  2  Q.  B.  (95)  669. 

161,  n.  (x).     After  Blewitt  v.  Tritton,  add  Birchall  v.  Bullough,  74  L.  T.  27, 

1  Q.  B.  (96)  325. 
163,  n.  As  to  the  right  to  inspect  the  exhibits  to  an  affidavit,  see  Be  lUnch- 

liffe,  1  Ch.  (95)  117. 
165.  Fourth  line  from  foot,  add  See  Form  147,  App. 

176,  n.  (b).      As  to  fees  to  counsel,  see  also  Atkinson  v.  M.  of  Carlisle,  1  Q.  B.  (96) 

393;  and  as  to  taxation  under  s.  118  of  the  C.  C.  Act,  1888,  see  Cubison  v. 

Mayo,  1  Q.  B.  (96)  246. 

178,  n.  (h).      After    Felton    v.   Harrison,   add   see   also   The   Married  Women's 

Property  Act,  1893  (c.  63),  s.  2.,  Part  XL,  Ch.  XIII.,  infra,  p.  949. 

179,  n.  {n).     Be  Hounslow,  etc.,  Co.,  W.  N.  (96)  45. 

,  n.  (p).     See  also  Be  London,  etc.,  Co.,  1  Ch.  (95)  758. 

180,  See  also  Be  Dartnall,  1  Ch.  (95)  474. 

181,  n.  (?i).      See  also  E.  S.  C,  0.  41,  r.  3,  Guardians  of  West  Ham   Union  v. 

Churchwardens,  etc.,  of  St.  Matthew,  Bethnal  Oreen,  1  Q.  B.  (95)  662. 

182,  n.  (a;).      As  to  res  judicata,  generally,  see  also  Be  Jeffery,  2  Ch,  (95)  579. 
,  n.  (y).      As  to  the  matters  which  ought  to  be  dealt  with  at  the  trial  of  an 

action  in  general,  see  also  pp.  697,  833,  and  Sanguinetti  v.  Stuckey's,  etc., 
Co.,  1  Ch.  (96)  502,  infra,  p.  580,  n.  (d).  Add. 

185.  Add  at  the  end  of  the  last  2)aragraph  but  one,  But  the  Court  has  no 
jurisdiction  to  rehear  or  alter  an  order  after  it  has  been  passed  and  entered, 
jirovided  that  it  accurately  expresses  the  intention  of  the  Court :  Bresfon, 
etc.,  Co.  V.  Alhup,  1  Ch.  (95)  141 ;  Ainsiuorth  v.  Wilding,  1  Ch.  (96)  673. 

,  n.  (i).       For  "  ib."  read  "  Be  Sicire,  supra." 

186.  See  also  additions  and  alterations  made  to  0.  25  by  the  Eules  of  1895. 

189,  n.  («).      See  also    Tyrrell  v.  Fainton,  1  Q.  B.  (95)  202,  C.  A.     But  a  judg- 

ment debt  is  not  enforceable  as  a  charge  on  reversionary  real  estate  :  Hood 
Barrs  v.  Cathcart,  2  Ch.  (95)  411 ;  Be  Jones,  W.  N.  (95)  123. 

190,  n.  (.7).      After  Be  Holder,  add  Hood  Barrs  v.  Cathcart,  2  Ch.  (95)  411 ;  Be 

Jones,  \V.  N.  (95)  123. 
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196,  n.  (o).      See  also  Re  Dance,  W.  N.  (95)  127  ;  and  a??  to  affulavit  in  support 

of  application  for   warrant   of  attachment,    StocJdon,    etc.,    Co.  v.    Gaston, 

1  Q.  B.  (95)  453, 

197,  n.  (cf).      After   American,    etc.,    Co.   v.    Hendry,   add   Tlodder   v.   Williams, 

2  Q.  B.  (95)  G63. 

199,  n.  (a).      See  also  RendeU  v.   Grundy,  1  Q.  B.  (95)  16 ;    Dickson  v.  Law, 

2  Ch.  (95)  62. 
204,  n.  (m).     Compare  p.  207,  n.  (q). 

207,  n.  (q).      See  also  Colonial,  etc.,  Co.  v.  Massey,  1  Q.  B.  (96)  38. 
209,  n.  {d).      No  appeal  can  be  brought  against  a  decision  extra  cursum  curix  : 

Burgess  v.  Morton,  73  L,  T,  713,  D.'^P. 
218,  n.  (t).      See  also  Eyre  v.  W^jnn  Mackenzie,  1  Ch.  (96)  135,  C.  A. 

221,  n,  (n).     The  Court  of  Appeal  has  power  to  order  a  solicitor  to  indemnify  his 

client  against  the  costs  of  an  appeal  prosecuted  by  his  solicitor  merely  for  his 
own  purposes :  Harbin  v.  Masterman,  73  L.  T.  591,  1  Ch.  (96)  351. 

222,  n.  {q).     Security  is  not  required  from  a  party  who  has  sued  or  defended  in 

formed  pauperis  in  the  County  Court :  Biggs  v.  Dagnall,  1  Q.  B.  (95)  207. 
236,  n.  (e).      But  see  UErrico  v.  Samuel,  1  Q.  B.  (96)  163,  C.  A. 
243,  n.  (c).      See  also  Re  Copland,  44  W.  E.  94. 
252,  n.  {q).      See  also  Laver  v.  Botham,  1  Q.  B.  (95)  59. 
,  n.  (0-       See  also  Re  Beeman,  1  Ch.  (96)  48 ;  Re  Giles,  74  L.  T.  21. 

262,  n.  (o).      As  to  the  application  of  the  Acts  to  a  building  agreement,  giving  an 

option  to  the  lessor  to  purchase  ground  rents,  see  Re  Kidd,  3  Ch.  (94)  558. 

263,  n.  (q).      See  also  Re  Leng,  1  Ch.  (95)  652. 
265,  n.  {y).      See  also  Re  Wood,  2  Ch.  (94)  577. 
,  n.  (/).      See  also  Re  Boards,  1  Ch.  (95)  499. 

267,  n.  (ii).      Upon  the  question  when  a  legacy  will  be  deemed  to  have  been  given 

in  satisfaction  of  a  debt,  see  Re  Horlock,  1  Ch.  (95)  516. 

,  n.  {q).      After  Re  Snaith,  add  Re  Woodin,  2  Ch.  (95)  309. 

,  n.  (0-      See  also  Re  Moody,  1  Ch.  (95)  101. 

268,  n.  (y).      See  also  Warren  v.  W.,  43  W.  K.,  490  (alimony). 

270,  n.  (g).      The  Court  will  distribute  the  residue  after  providing  for  the  annuities  : 

Harbin  v.  Masterman,  73  L.  T.  591 ;  1  Ch.  (96)  351. 

271,  n.  (m).     After  Re  Tucker,  add  Hambro  v.  H.,  2  Ch.  (94)  564. 
273,  n.  iq).      See  also  Tasker  v.  T.,  P.  (95)  1. 

275,  n.  {w).     See  also  Re  Somers-Cocks,  2  Ch.  (95)  449. 

276,  n.  (g).      See  also  Re  Smith,  1  Ch.  (96)  171. 

277,  n.  (k).      See  also  Re  Richardson,  74  L.  T.-12  ;  1  Ch.  (96)  512. 

290,  n.  (v).  See  Re  Lawson,  1  Ch.  (96)  175,  for  the  case  of  a  deceased  insolvent 
having  no  personal  representative  in  this  country  (payment  out  of  Court  of 
money  paid  in  under  the  Trustee  Act,  1893,  s.  42). 

293,  n.  (e).       But  see  Re  Bryant,  44  Ch.  Div.,  218. 

297,  n.  (p).     See  also  Farnham  v.  Milward,  2  Ch.  (95)  730. 

308,  n.  (e).      See  also  Re  Berry,  W.  N.  (96)  8. 

309,  n.  (h).      See  also  Bean  v.  Flower,  IB  L.  T.  371,  C.  A. 

310,  As  to  payment  into  Court  by  a  plaintiff  in  satisfaction  of  defendant's 
counterclaim,  see  Hutchinson  v.  Barker,  71  L.  T.  625. 

313,  n.  (cZ).      See  also  Re  Wise,  1  Ch.  (96)  281. 
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321,  n.  (p).     See  also  Re  Ainsworth,  W.  N.  (95)  153,  as  to  the  commencement  of 

a  second  action  by  a  legatee. 
330,  n.  (v).      See  also  Re  Hake,  W.  N.  (95)  116. 
346,  n.  (w).     See  Re  Broivn,  W.  N.  (95)  115. 

354.  Note  (J)  should  have  been  struck  out. 

355.  By  the  E.  S.  C,  0.  55,  r.  58,  a  creditor  who  has  established  his  debt 
is  entitled  to  be  paid  such  sum  in  respect  of  his  costs  thereof  as  shall  be 
fixed  by  the  Judge ;  but  such  costs  may  be  directed  to  be  taxed.  When  the 
debt  exceeds  £20,  the  sum  of  two  guineas  (see  2  Seton,  1220)  is  usually 
allowed.  A  claimant  who  fails  to  establish  his  debt  may  be  ordered  to  pay  . 
the  costs  thereby  occasioned  to  the  personal  representative :  Yeomans  v. 
Haynes,  24  B.  127. 

369.  In  the  IQth  line  from  the  foot :  for  "  Precedent  21 "  read  "  Precedent 
20." 

370,  n.  (b).      When  an  order  is  made  for  payment  out  of  Court  of  part  of  a  fund, 

and  it  is  necessary  to  continue  a  stop  order  or  restraint,  the  order  should 
contain  the  words  "  notwithstanding  the  said  Order  [Restraint]  dated,  etc. "  ; 
but  in  other  cases  the  stop  order  or  restraint  should  be  discharged :  see 
p.  553,  No.  18. 

374,  n.  (d).     See  also  Re  Ingham,  74  L.  T.  21. 

377,  n.  (jo).      See  also  Re  Copland,  44  W.  R.  94. 

380,  n.  Qi).      See  also  Re  Dartnall,  1  Ch.  (95)  474. 

398,  n.  (m).    See  also  Re  Loftus  Otway,  2  Ch.  (95)  235 ;  Re  Careiv,  1  Ch.  (96)  527. 

400.  In  heading  of  No.  52,/or  "  Affidavits  "  read  "  Affidavit  of  Plaintiff." 

423,  n.  (q).      See  also  Re  Green,  W.  N.  (95)  69. 

429,  n.  (x).  See  also  R.  S.  C.  and  C.  C.  R.,  1895,  under  the  Finance  Act,  1894, 
s.  10 ;  also  Re  Orford,  1  Ch.  (96)  257. 

433,  n.  (/).  Add,  If  in  a  case  of  this  kind  there  is  no  action  pending  and  the 
amount  due  to  the  mortgagee  is  less  than  the  amount  of  the  mortgaged  fund, 
he  is  not  entitled  to  insist  upon  a  transfer  of  the  whole  fund,  even  though 
the  mortgage  deed  contain  a  power  to  that  effect :  Re  Bell,  1  Ch.  (96)  1. 

435,  n.  (k).      Add  Re  Howard,  W.  N.  (95)  4. 

440,  n.  (d).      See  also  Holmes  v.  Williams,  W.  N.  (95)  116. 

441,  n.  (/).     See  also  Re  Hume,  1  Ch.  (95)  422 ;  Cunnack  v.  Edwards,  1  ib.  489. 

442,  n.  (m).     See  Re  Piercy,  73  L.  T.  732. 

,  n.  (2^%     Aft^'^  -^^  Dean,  add  Re  Stratheden,  3  Ch.  (94)  265  :  see  also  as  to 

"  charitable  purposes,"  ib. ;  Cunnack  v.  Edwards,  1  Ch.  (95)  489 ;  Re 
Nottacje,  2  Ch.  (95)  649;  Re  Foveaux,  2  Ch.  (95)  501;  Re  Darling, 
1  Ch.  (96)  50. 

444,  n.  (w).     See  also  Re  Hamilton,  2  Ch.  (95)  370,  C.  A. 

445,  n.  (b).      See  also  Strachan  v.  Universal  Stock  Exchange,  2  Q.  B.  (95)  697. 
451,  n.  (h).      See   also   A.   G.  v.   Worrall,  1    Q.  B.  (95)   99,  C.  A. ;    Re   Shaw, 

1  Ch.  (95)  343 ;  A.  G.  v.  Jacobs- Smith,  2  Q.  B.  (95)  341 ;  A.  G.  v.  Ellis, 

2  Q.  B.  (95)  466 ;  Re  Orford,  1  Ch.  (96)  257. 

458,  n.  (y).      See  also  Mackintosh  v.  Pogose,  1  Ch.  (95)  505.     As  to  the  effect  of 

an  order  declaring  a  settlement  void  as  against  the  trustee  in  bankruptcy, 
see  Sanc/uinetti  v.  Stuckey^s,  etc.,  Co.,  1  Ch.  (95)  176 ;  Re  Farnham, 
2  Ch.  (95)  799. 

459,  n.  {p).     See  also  Re  Bryant,  1  Q.  B.  (95)  420 ;  Seligman  v.  Prince,  2  Ch.  (95) 

617  (undue  preference). 
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460.  After  the  luords  "  equitable  execution  "  in  the  sixth  line  from  the  top, 
stihstitute,  "  and  that  when  the  gift  has  so  taken  effect,  it  will  be  good,  even 
if  the  settlor  be  subsequently  adjudicated  a  bankrupt." 

461,  n.  (as).      As  to  the  right  of  a  purchaser  of  personal  property  against  a  donee  or 

cestui  que  trust  under  a  subsequent  settlement  or  gift  made  by  the  vendor, 
see  Graham  v.  O'Connor,  73  L.  T.  712. 

463,  n.  (h).      See  also  Stephens  v.  Green,  2  Ch.  (95)  148. 

464,  n.  (cj).      See  also  Cunnack  v.  Edwards,  1  Ch.  (95)  489. 

467,  n.  (e).      After  Sugden  v.  Grassland,  add  Re  Smith,  1  Ch.  (96)  71. 

468,  n.  (y).      After  Re  Faure,  etc.,  Co.,  add  Met.   Coal,  etc.,  Assn.  v.  Scriingeour, 

2  Q.  B.  (95)  604 ;  Re  Kingston,  etc.,  Co.  (No.  2),  1  Ch.  (96)  331. 

469,  As  to  the  acceptance  of  the  office  of  trustee,  see  also  Re  Mills, 
2  Ch.  (95)  569. 

470,  n.  {q).      A  partial  disclaimer  of  trust  property  is  void  :  Re  Lord,  1  Ch.  (96) 

228,  C.  A. 

471,  n.  (").     See  also  as  to  the  legal  estate,  Stevenson  v.  M.  of  Liverpool,  L.  R., 

10  Q.  B.,  81 ;  in  copyholds,  Re  Townsend,  1  Ch.  (95)  716  ;  Allen  v.  Bewsey, 
7  Ch.  Div.  453.  Upon  the  question  when  trust  and  mortgaged  estates  will 
pass  by  a  general  devise,  see  Re  Packman,  1  Ch.  D.  216 ;  Re  Bellis,  5  ih. 
504. 

472,  n.  (v).     See  also  Re  Mills,  2  Ch.  (95)  564. 

,  n.  ly).      See  also  Re  Eodgkinson,  2  Ch.  (95)  190.     As   to   the    right   of  a 

trustee  to  pay  to  his  solicitor  costs  barred  by  the  Statute  of  Limitations,  see 
Budgett  V.  B.,  1  Ch.  (95)  202. 

473,  n.  (e).      See  also  Re  Gallard,  1  Q.  B.  (96)  68 ;  Re  Mardon,  1  Q.  B.  (96)  140 

(trustee  in  bankruptcy). 

474,  n.  (n).     It  will  be  borne  in  mind  that  Cradock  v.  Piper,  1  M.  &  G.  664,  upon 

the  authority  of  which  Re  Barber  was  decided,  was  subsequently  followed  by 
the  Court  of  Appeal  with  disapproval  in  Re  Corsellis  and  m  Re  Doody.  The 
principle  of  the  decision  will  not  be  extended  ;  and  it  may  fairly  be  doubted, 
to  say  the  very  least,  whether  it  would  apply  to  the  case  of  a  trustee 
plaintiff  in  an  action  for  administration,  or  the  execution  of  trusts:  see 
observations  of  Lord  Cranworth  quoted  at  the  foot  of  p.  165  of  33  Ch.  D. 

.  In  the  third  line  of  the  second  new  paragrajih,  for  "  and  these  are 

binding  "  read  "  and  the  provisions  thereof  are  binding." 

475,  n.  (p).     After  Re  Hoivard,  add  Re  E.  of  Strafford,  1  Ch.  (96)  235. 
,  n.  (r).      See  also  Pwtsea,  etc.,  Society  v.  Barclay,  2  Ch.  (95)  298,  C.  A. 

,  n.  (cc).      See  also  Re  Coleridge,  2  Ch.  (95)  704  (investment  according  to  the 

direction  of  tenant  for  life  under  the  Settled  Land  Act,  1882,  s.  22  (2).  Re 
Smith,  1  Ch.  (96)  71  (such  securities  as  the  trustees  "  shall  think  fit "). 

476,  n.  (y).     See  also  Mara  v.  Broivne,  1  Ch.  (96)  199,  C.  A. 

.  As  to  the  Trustee  Act,  1893,  Amendment  Act,  1894,  s.  4,  see  Re 

Chapman,  1  Ch.  (96)  323. 

481,  n.  (w).  See  also  Hickman  v.  Berens,  2  Ch.  (95)  638  (consent  of  counsel  by 
mistake  given  to  compromise).  As  to  the  circumstances  under  which  a 
trustee  may  apply  to  the  Court  for  a  declaration  that  his  own  act  did  not 
constitute  a  breach  of  trust,  see  Re  Irwin,  W.  N.  (95)  23. 

484,  n.  (n).      See  also  Re  Dartnall,  1  Ch.  (95)  474. 

486,  n.  (v).  As  to  whether,  as  a  question  of  construction,  beneficiaries  under  a  will 
are  entitled  per  stirpes,  or  per  capita,  see  Re  Stone,  2  Ch.  (95)  196. 

,  n.  (iv).     See  also  Re  Crowther  2  Ch.  (95)  56,  C.  A.  (profits  of  business) ;  Re 

JIubbuck,  73  L.  T.  738,  C.  A.  (property  "not  actually  producing  income  "). 
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487,  n.  (a).      See  also  Be  D.  of  Cleveland,  2  Ch".  (95)  542. 
,  n.  (c).       See  also  Ee  Pitcaim,  73  L.  T.  430. 

488,  n.  (d).      See  also  Owen  v.  Richmond,  W.  N.  (95)  29  ;  Re  Nicholson,  ih.  106 ; 

Re  Morley,  2  Ch.  (95)  738 ;  Re  Ooodenough,  2  Ch.  (95)  587 ;  Re  D.  of 
Cleveland,  ih.  542 ;  Re  Pitcaim,  73  L.  'i\  430. 

,  n.  (e).      See  also  Re  Loiuman,  2  Ch.  (95)  348  ;  Re  Russell,  ih.  698 ;  Symes  v. 

S.,  1  Ch.  (96)  272 ;  and  after  Re  Watson,  add  Re  Wise,  1  Ch.  (96)  281 ;  Re 
Stevens,  W.  N.  (96)  24. 

489,  n.  (f).      After  Vine  v.  Raleu/h,  add  see  s.  c.  1  Ch.  (96)  37.     Upon  the  effect 

0/  the  Accumulations  Act,  1892,  see  Re  Danson,  W.  N.  (95)  102. 

492,  n.  (5)..     See  also  Re  Smith,  1  Ch.  (96)  71. 

493,  n.  (/)'.     See  also  Chillingworth  v.  Chamhers,  73  L.  T.  208 ;  affirmed,  W.  N. 

(96)  24. 

,  n.  (i).      See  also  Mara  v.  Browne,  1  Ch.  (96)  199,  C.  A.  _ 

.  In  the  fifth  line  of  the  first  new  paragraph,  for  "  in  respect  of  so  much 

of  the  fund  "  read  "  in  respect  of  the  fund  or  so  much  thereof." 

494,  n.  (p).     See  also  Crichfon  v.  C,  2  Ch.  (95)  853. 

AQr        /■  \  {  ^^^  ^^^0  ^^  ^'^  ^^^^  *^f  interest,  Given  v.  Richmond,  W.  N.  (96)  29  ; 
aH'  ^'  )-\  ^e  Nicholson,  ih.  106 ;  Re  Ooodenough,  2  Ch.  (95)  537 ;  Re  D.  of 

4Jb,  n.  (a).  I        Cleveland,  ih.  542. 

-J»,  n.  (e).  See  also  Mara  v.  Browne,  1  Ch.  (96)  199,  C.  A. 

497,  n.  (n).  See  also  Bolton  v.  Curre,  1  Ch.  (95)  544. 

498,  n.  (o).  See  also  Mara  v.  Browne,  2  Ch.  (95)  69;  reversed,  1  Ch.  (96)  199. 

499,  n.  (a).  See  also  Re  Stenning,  2  Ch.  (95)  433. 

,  n.  (6).      After  Ex  parte  Cooke,  add  Crichton  v.  C,  2  Ch.  (95)  853.     See  s.  c. 

as  to  the  satisfaction  of  a  debt  by  a  gift,  and  as  to  the  satisfaction  of  a 
portion  by  a  father. 

501,  n.  (i).  After  Mumford  v.  Stohwasser,  add  Taylor  v.  Russell,  A.  C.  (92)  259. 
The  equitable  doctrine  of  constructive  notice  of  the  contents  of  documents  is 
not  applicable  to  mercantile  transactions :  Manchester  Trust  v.  Fumess, 
2  Q.  B.  (95)  539. 

504,  n.  (cZ).  See  also  Re  a  Solicitor,  2  Ch.  (95)  66 ;  and  as  to  the  right  to  com- 
mence an  action  upon  an  order  against  a  solicitor  for  payment  of  the  costs  of 
an  application  to  strike  him  off  the  rolls,  Godfrey  v.  George,  1  Q.  B.  (96)  48. 

508.  See  also  Mara  v.  Browne,  2  Ch.  (95)  69 ;  reversed,  1  Ch.  (96)  199 
(time  when  the  Statute  begins  to  run). 

509,  n.  (,/).     See  also  Betjemann  v.  B.,  2  Ch.  (95)  474  (concealed  fraud). 

,  n.  (?).       A  trustee  in  bankruptcy  cannot  rely  upon  the  provisions  of  s.  8, 

sub-s.  1  (b),  of  the  Act  of  1888 :  Re  Cornish,  1  Q.  B.  (96)  99,  C.  A. 

523,  n.  (/).     On  the  construction  of  such  a  covenant  generally,  see  Re  Bendy,  1  Ch. 

(95)  109. 

524,  n.  In  the  second  line  omit  the  word  "  see." 

530,  n.  After  Re  Barher,  add  Re  Harman,  3  Ch,  (94)  607. 

538,  n.  {m).    As  to  payment  out  of  Court  to  trustees,  see  s.  40  of  the  Settled  Land 

Act,  1882 ;  Cookes  v.  C,  34  Ch.  D.  498;  Pyoie  v.  Phillips,  W.  N.  (95)  8. 
542,  n.  (i).      See  also  Ancell  v.  Rolfe,  W.  N.  (96)  9. 
559,  n.  (o).      See  also   Re  Isaacson,  1   Q.  B.  (95)  833 ;    North    Western  Bk.  v. 

Poiyntcr,  A.  C.  (95)  56. 
,  n.  {p).    After  Re  Standard,  etc.,  Co.,  add  O.  N.  Ry.  Co.  v.  Coal,  etc..  Society, 

1  Ch.  (96)  187  (industrial  society) ;  and  after  Re  Pyle  Works,  add  approved 

iu  Newton  v.  Anglo- Australian,  etc.,  Co.,  A.  C.  (95)  244,  P.  C. 
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561,  n.  (2).  Upon  the  question  whether  a  mortsa^ee  is  bound,  on  lending!;  to  a 
company,  to  make  any  enquiry  as  to  the  authority  to  affix  the  company's 
seal,  see  Countij,  etc.,  Bk.  v.  Rudry,  etc.,  Co.,  1  Ch.  (95)  629,  C.  A. 

,  n.  (&).      After  Colonial  Bk.  v.    JVJiinney,  add  Butter  v.  Everett,  2  Ch.  (95) 

872  ;  Be  Seaman,  1  Q.  B.  (96)  412 ;  Be  Mills,  2  Ch.  (95)  564. 

567,  n.  (d).  After  Bouse  v.  Bradford  Banking  Co.,  add  Ellesmere,  etc.,  Co.  v. 
Cooper,  1  Q.  B.  (96)  75,  C.  A. 

As  to  the  right  of  a  surety  or  his  personal  representative  to  determine 
his  liability  by  notice,  see  Be  Silvester,  1  Ch.  (95)  573. 

572,  n.  (d).      See  also  Scohie  v.  Collins,  1  Q.  B.  (95)  375. 

573,  n.  (/).     After  Blaker  v.  Berts,  etc.,  Co.,  add  Marshall  v.  South,  etc.,  Co., 

2 'Ch.  (95)36. 

574,  n.  (s).      As   to  the  equities   between  an   execution   creditor  and   debenture 

holders,  see  Taunton  v.  S.  of  Warwickshire,  2  Ch.  (95)  319 ;  and  as  to  the 
rights  of  debenture  holders  to  moneys  recovered  under  the  Companies  Act, 
1890  (c.  63),  s.  10,  see  Be  Anglo- Austrian,  etc.,  Union,  2  Ch.  (95)  891. 

579,  n.  (x).      See  also  County,  etc.,  Bk.  v.  Budry,  etc.,  Co.,  1  Ch.  (95)  629,  C.  A. 

580,  n.  (d).     Any  special  circumstance  or  fact  affecting  the  amount  due  from  the 

mortgagor  to  the  mortgagee  in  a  foreclosure  action — such  as  a  valuatiun  of 
the  security  in  bankru|)tcy — should  be  pleaded,  or  brouLjht  to  the  attention 
of  the  Court,  before  the  usual  foreclosure  judgment  is  made,  in  order  that  a 
direction  may  be  given  to  the  Chief  Clerk  or  Kegistrar  to  liave  regard,  in 
taking  the  account,  to  such  special  circumstance  or  fact ;  if  this  be  not  done 
at  the  trial,  no  such  question  can  be  raised  on  taking  the  account :  San- 
guinetti  v.  Stuckey^s,  etc.,  Co.,  1  Ch.  (96)  502. 

581,  In  first  line,  for  "  no"  read  "  any." 

583,  n.  (s).      See  also  Th6rne  v.  Cann,  A.  C.  (95)  11;  Be  Harvey,  1  Ch.  (96)  137, 

C.  A, 
588,  □.  (*').      After  Barnard  v.  Tomson,  add  see  s.  c,  and  also  Be  Ambition,  etc., 

Society,  1  Ch.  (96)  89  ;  Batten  v.   City,  etc..  Society,  2  Ch.  (95)  441,  as  to 

the  rights  of  withdrawing  members. 
,  n.  (z).      See  also  Fox  v.  Martin,  64  L.  J.  Ch.  473. 

592,  n.  (v).      See  also  Be  Seaman,  1  Q.  B.  (96)  412. 

593,  n.  {d).      Stephens  v.    Green  was  confirmed   on  appeal :   2  Ch.  (95)  161.     It 

Wduld  appear  from  that  case  to  be  settled  law  that  where   there    are  two 

settlements,  one  original  and  the  other  derivative,  notice  of  an  incumbrance 

of  an  interest  under  the  derivative  settlement  should  be  given  to  the  trustees 

of  that  settlement. 
598,  n.  (?/).      Upon  the  question  when  leave  will  be  given  to  sisn  judgment  for  the 

amount  of  a  mortgage  debt  and  interest  under  the  E.  S.  C.  of  Nov.  1893, 

0.  14,  see  Lyiide  vT  Waithman,  2  Q.  B.  (95)  180,  C.  A. 
602,  n.  (s).      See  also  Groom  v.  Cheeseiuright,  1  Ch.  (95)  730 ;   TJie  Paris,  P.  (96) 

77. 

607,  n.  (e).      See  also  Be  England,  2  Ch.  (95)  820. 

608.  As  to  s.  1  of  the  Real  Property  Limitation  Act,  1874,  see  Marshall  v. 
Taylor,  1  Ch.  (95)  641,  C.  A. 

610,  n.  (r).      See  also  Be  Bichardson,  74  L.  T.  12;   1  Ch.  (96)  512. 

612,  n.  (r).  But  see  Fairfield,  etc.,  Co.  v.  London,  etc.,  Co.,  W.  N.  (95)  64. 
When  a  mortgagee  desires  to  commence  an  action  to  foreclose  or  to  realise 
his  securitv  against  a  company  in  liquidation,  he  must  tirst  obtain  the  leave 
of  the  Court  under  s.  87  of  the  Companies  Act,  1862  (c.  89).     He  is  entitled 
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to  have  such  leave  granted,  unless  the  liquidator  is  able  and  willing  to  give 
him,  under  the  winding  up,  all  the  relief  to  which  he  is  entitled  in  the 
action :  Re  Joshua  Stubbs,  1  Ch.  (91)  480,  C.  A. ;  BritLsh,  etc.,  Co.  v. 
South  American,  etc ,  Co.,  1  Ch.  (94)  108.  The  same  principle  applies  to  an 
application  to  continue  an  action  commenced  before  the  winding  up. 

615,  n.  (z).      See  King  v.  Hough,  W.  N.  (95)  60. 

616,  n.  (/).     See  also  CoUinson  v.  Jeffery,  VV.  N.  (96)  23. 

617,  n.  (h).     See  also  Mlenor  v.  Ugh,  W.  N.  (95)  161. 

618,  n.  (?).       See  also  Lathom  v.   Greenwich,  etc.,   Co.,  72  L.  T.  790  (costs   of 

realisation). 

625,  n.  (h).  After  M.  of  Folkestone  v.  Brooks,  add  Barry,  etc.,  L.  B.  v.  Parry, 
2  Q.  B.  (95)  110 ;  Met.  D.  By.  Co.  v.  V.  of  Fulham,  2  Q.  B.  (95)  443.  As' 
to  the  apportionment  of  expenses  under  the  Private  Street  Works  Act,  1892 
(c.  57),  s.  10,  see  Clacton  L.  B.  v.  Young,  1  Q.  B.  (95)  395  ;  and  as  to  "  New 
Street,"  St.  George's  L.  B.  v.  Ballard,  ib.  702  ;  Davis  v.  Greenwich  B.  of  W., 
2  Q.  B.  (95)  219,  C.  A. 

635.  Precedent  No.  21.     See  form  adopted  in  Biddulph  v.  Billiter,  etc.,  Co., 

72  L.  T.  834. 

656,  n.  (e).      See  Re  Scott,  2  Ch.  (95)  603,  612. 

657,  n.  (i).      Add  at   the   beginning,  Lumleii  v.  Ravenscroft,  1   Q.  B.  (95)  683 

(agreement  by  infant  and  adult)  ;  after  Rossiter  v.  Miller,  add  Lloyd  v. 
Nowell,  2  Ch.  (95)  744 ;  after  Re  Lander,  add  Smallwood  v.  Sheppards, 
2  Q.  B.  (95)  627  (agreement  for  letting  land  for  a  non-continuous  period);  and 
after  Potter  v.  Peters,  add  Jones  v.  Victoria,  etc.,  Co.,  2  Q.  B.  Div.  314. 

658,  n.  (I).      After  Hawksley  v.  Outram,  add  Lloyd  v.  Nowell,  2  Ch.  (95)  744. 
663,  n.  (/).     After  Rosenberg  v.  Cook,  add  Re  Scott,  2  Ch.  (95)  603. 

665,  n.  (0-      After  Re  Isaacs,  add  Re  Pyle,  1  Ch.  (95)  724. 
667,  n.  (c).      See  also  Tibbatts  v.  Boulter,  73  L.  T.  534. 

6G9,  n.  (h).      See  also  Knight  v.  Simmonds,  W.  N.  (96)  22 ;  Hudson  v.  Cripps, 

1  Ch.  (96)  265.  As  to  the  effect  of  restrictive  covenants,  where  property  is 
taken  under  the  provisions  of  the  Lands  Clauses  Act,  see  Kirby  v.  Harrogate 
Sch.  Bd.,  74  L.  T.  6 ;  1  Ch.  (96)  437  ;  London  C.  Council  v.  London  Sch.  Bd., 

2  Q.  B.  (92)  606 ;  and  in  the  case  of  land  sold  to  raise  moneys  charged  for 
improvement  experjses,  under  s.  257  of  the  Public  Health  Act,  1875,  see 
Guardians  of  Tendring  Union  v.  Dowton,  3  Ch.  (91)  265,  C.  A. 

672,  n.  {p).  Upon  the  question  when  a  covenant  for  title,  or  for  quiet  enjoyment, 
will  be  implied  in  an  underlease,  see  Baynes  v.  Lloyd,  2  Q.  B.  (95)  610,  C.  A. 

675,  n.  (z).      Add  Turner  v.  Green,  2  Ch.  (95)  205. 

678,  n.  (0.      See  also  Re  Scott,  2  Ch.  (95)  603. 

679,  n.  (b).      See  also  Howard  v.  Fanshawe,  2  Ch.  (95)  581. 

681,  n.  (Jc).     See  also  Re  Scott,  2  Ch.  (95)  603  (declaration  of  Court  in  favour  of 

title  ; — subsequent  discovery  of  facts  to  the  contrary). 

682,  n.  (0-       After  Bury  v.  TJiompson  add  On  the  question  when  a  tenancy  must 

be  deemed  to  have  commenced,  and  when  notice  to  quit  must  be  given,  see 
Sidebotham  v.  Holland,  1  Q.  B.  (95)  378,  C.  A. ;  and  after  Re  Warner  add 
Sec  also  Re  De  Hoghton,  2  Ch.  (95)  517  (legacy  or  succession  duty) ;  Kenlis 
V.  I/odfjso7i,  2  C;h.  (95)  458.  As  to  superfluous  lands,  see  Dunhill  v.  N.  E. 
Ry.  Co.,  1  Ch.  (96)  121. 
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G84,  n.  {q).  After  Be  Drummond,  add  Carter  v.  C,  1  Cb.  (96)  62  (declaration  of 
trust  as  to  copyholds  by  married  woniau)  ;  after  Be  fooley,  add  Be  Clayton, 
2  Cb.  (95)  212  (bankrupt  vendor)  ;  and  see  also  Bobson  v.  Smith,  2  Cb.  (95) 
118 ;  Government  Stock,  etc.,  Co.  v.  Ilanila  By.  Co.,  2  Cb.  (95)  551,  as  to 
floating  security. 

685,  n.  (s).  As  to  tbe  power  of  tbe  Judge  in  Lunacy  to  authorize  tbe  exercise  of 
a  power  of  leasing  vested  in  an  alleged  lunatic,  as  tenant  for  life,  under  tbe 
Settled  Land  Act,  1882,  see  Be  Salt,  1  Cb.  (96)  117,  C.  A. 

687,  n.  (e).      See  Be  E.  of  Strafford,  1  Cb.  (96)  235  on  tbe  question  of  interest, 

and  also  as  to  "  incumbrance  "  under  s.  5  of  tbe  Conveyancing  Act,  1882. 

688,  n.  (/i).      After  Wallis  v.  Smith,  add  Ward  v.  Monaghan,  W.  N.  (95)  123,  C.  A. 
693,  n.  (n).      See  also  Be  Freme,  2  Cb.  (95)  256,  778,  C.  A. ;  and  see  s.  c.  upon  tbe 

question  wben  tbe  Court  will  decide  as  to  future  rights. 

699,  n.  (s).  Add  Be  Clayton,  2  Cb.  (95)  216,  217,  and  Be  MasMl,  ih.  525. 

720.  Ill  line  4  of  No.  32,  omit  "  of  tbe  deposit." 

734,  n.  (h).  See  also  Be  Somes,  1  Cb.  (96)  250  (release  of  power). 

735,  n.  (g).  See  also  Morley  v.  Beniioldson,  1  Cb.  (95)  449. 

736,  n.  (Jc).  See  also  Betjemann  v.  B.,  2  Cb.  (95)  474. 
739,  n.  (m).  See  also  Thome  v.  Heard,  A.  C.  (95)  502. 

741,  D.  (x).     After  Wrighfs  Case,  add  Lynde  v.  Anglo-Italian,  etc.,  Co.,  1  Cb.  (96) 

178 ;  Andreius  v.  Mockford,  73  L.  T.  726  ;  1  Q.  B.  (96)  372,  C.  A. 

,  n.  (?/).      See  also  Turner  v.  Green,  2  Cb.  (95)  205. 

745.  In  the  11th  line  from   the  foot,  for   "  unconscious  "  read  "  uncon- 

scientious." 

749,  n.  (z).      After  Tomson  v.  Judge,  add  Liles  v.  Terry,  2  Q.  B.  (95)  679,  C.  A. 

752,  n.  (i).      In  the  first  line, for  "devise"  read  "device."     After  Broderip  v. 

Salomon,  add  Be  Carey,  2  Q.  B.  (95)  624 ;  on  app.,  44  W.  R.  59. 

753,  n.  (n).     In  the  9th  line,  for  "  fraud  "  read  "  fund." 

754,  n.  (s).      See  also  Be  London,  etc.,  Bk.,  2  Cb.  (95)  166,  673 ;  Be  Kingston, 

etc.,  Co.,  1  Cb.  (96)  6 ;  ib.  (No.  2),  1  Cb.  (96)  331  (Auditors). 

757,  n.  (g).      See  also  Betjemann  v.  B.,  2  Cb.  (95)  474. 

773.  No.   12,  5tb  Interrogatory,  third  line,  for  "one  and  which"  rea^^ 

"  some  or  one  and  which." 

776.  Add  to  account  2  in  Precedent  16  tbe  words  "including  tbe  costs  of 

this  action  " ;  but  see  p.  724,  n.  (,s). 

784,  n.  (c).  Upon  tbe  question  what  is  a  mistake  of  fact,  see  London,  etc.,  Bk.  v. 
Bk.  of  Liverpool,  etc.,  1  Q.  B.  (96)  7. 

799,  n.  (^■).      See  also  Tyser  v.  The  Shipowners'  Syndicate,  1  Q.  B.  (96)  135. 

801,  n.  (r).  As  to  tbe  power  of  a  managing  partner,  see  Tomliason  v.  Broadsmith, 
1  Q.  B.  (96)  387. 

808,  n.  (f).  ">   Tbe  principle  stated  in  Vernon  v.  Ilallam   has  been  since  overruled 

813,  n.  (ii). )  by  D.  P.  Wben  tbe  goodwill  of  a  business  is  sold,  the  vendor  may, 
in  absence  of  any  provision  to  tbe  contrary,  set  up  a  rival  business  ;  but  he 
can  be  restraiued  by  injunction  from  soliciting  any  person  who  was  a 
customer  of  such  firm  prior  to  tbe  sale  to  continue  to  dtal  with  tbe  vendor, 
or  not  to  d£al  with  tbe  purchaser  :  Trego  v.  Hunt,  A.  C.  (96)  7.  Tbe  same 
rule  is  applicable  where  a  person  has  been  taken  into  partnership  on  the 
terms  that,  on  tbe  expiration  of  tbe  partnership,  the  goodwill  of  the  busmess 
shall  belong  solely  to  the  other  partner :  ib. 

,  u.  (o).      See  also  Unsworth  v.  Jordan,  W.  N.  (96)  2. 
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816,  n.  (y).     See  also  Tlnvaites  v.  CouUliwaite,  1  Ch.  (96)  496. 

822,  n.  {v).      See  also  Wilmer  v.  McNamara,  2  Ch.  (95)  245  ;  Bishop  v.  Smyrna,- 

etc.,  Co.,  ib.  265,  596. 
825,  n.  (I).      See  also  Vaiudrey  v.  Simpson,  1  Ch.  (96)  166. 

,  n.  (s).      See  also  Betjemann  v.  B.,  2  Ch.  (95)  474 ;   Tlie  PongoJa,  73  L.  T.  512. 

f^jo  8a^  n.  (6).      After  Bartlett  v.  PTes^,  eic,  Co.,  acZcZ  disapproved  by  the  Court  of 

Appeal  in  Marshall  v.  South,  etc.,  Co.,  2  Ch.  (95)  36;  and  as  to  the  ri,2;ht  of 

a  receiver  and  manager  of  a  company  in  liquidation  to  be  indemnified  out 

of  the  company's  assets,  see  Strcq')p  v.  Bull,  2  Ch.  (95)  1. 
833,  n.  (»).      See  also  Unsioorth  v.  Jordan,  W.  N.  (96)  2. 
852,  n.  \i).      See  also  Re  Wlieeler,  1  Ch.  (96)  315. 

,  n.  (,/).     See  also  Re  E.  of  Stamford,  1  Ch.  (96)  288  (trustee  abroad). 

857,  n.  (a;).      See  also  Re  E.  of  Stamford,  1  Ch.  (96)  288. 

806.  See  also  s.  50  for  definitions  of  "  mortgage,"  "  mortgagee,"  "  trust," 

"  trustee,"  etc. 
868,  n.  (n).      See  also  Re  Scholes,  32  Ch.  D.  245 ;  Harhin  v.  Masterman,  73  L.  T 

591 ;  1  Ch.  (96)  351. 
874.  Add  to  the  prayer  of  No.  2  "  or  that  such  other  order,  etc.,"  as  in 

No.  1,  par.  5. 
886,  n.  (v).      For  minutes  of  order  appointing  a  person  to  convey  the  estate  of  an 

infant  tenant  in  tail  in  possession,  and  barring  the  estate  tail  and  remainders 

over,  see  Re  Montagu,  1  Ch.  (96)  553. 
894,  n.  (o).      As  to  the  right  of  an  executor  to  payment  out  of  C<mrt  of  moneys 

paid  in  upon  the  erroneous  supposition  that  a  person  died  intestate,  see  Re 

Hood,  1  Ch.  (96)  270. 
896,  n.  (c).       See  also  Re  Brown,  2  Ch.  (95)  666. 
917,  n.  (v).      See  also  Re  Newton,  73  L.  T.  692,  C.  A. 
927,  n.  (?/).      See   also   as   to   election  by  a   married  woman  generally,  Earle  v. 

Jarman,  2  Ch.  (95)  419. 
941,  n.  (/).      After  Re  Hodson,  add  Miller  v.' Collins,  73  L.  T.  530;    reversed, 

W.  N.  (96)  23. 
944,  n.  (z).      Upon  the  question  whether  the  Statutes  of  Limitation  apply  to  claims 

between  husband  and  wife,  see  Wassell  v.  Lerjgatt,  1  Ch.  (96)  554. 
950,  n.  (x).      Loftus  v.  Heriot  has  been  since  reversed  .by  D.  P.;  see  W.  N.  (96)  36. 

The  restraint  on  anticipation  does  not  apply  to  arrears  of  income  accrued  due 

and  payable  at  or  before  the  date  of  the  judgment. 
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EXPLANATION  OF  ABBREVIATIONS. 


A.  C.  (91),  etc.   .     .     Law  Reports,  House  of  Lords  and  Privy  Council  Appeal 

Cases,  1891-1896. 
App Law  Reports,  House  of  Lords  and  Privy  Council  Appeal 

Cases,   1876-1890,  or  Appendix    to   the  County   Court 

Rules. 

B Beavan's  Reports. 

C.  A Court  of  Appeal. 

C.  C.  R County  Court  Rules ;  and  see  p.  8,  nn.  (c?),  (e). 

Ch Law  Reports,  Chancery  Appeals,  1866-1875. 

Ch.  (91),  etc.  .  .  Law  Reports,  Chancery  Cases,  etc.,  1891-1896. 
Ch.  D.,  etc.  .  .  .  Law  Reports,  Chancery  Cases,  etc.,  1875-1890. 
Ch.  Div.,  etc.       .      .     The  like,  decisions  of  the  Court  of  Appeal. 

D.  0 Decretal  Order. 

Eq Law  Reports,  Equity  Cases,  1866-1875. 

O.  F.  C Order  on  Further  Consideration. 

P.  C Particulars  of  Claim,  or  Privy  Council. 

R.  fcj.  C Rules  of  the  Supreme  Court. 


THE  PRINCIPLES  OF  EQUITY, 

AND   THE 

EQUITY  PPiACTlOE  OF  THE  COUNTY  COURT. 


PAKT  I. 

EQUITY  JURISDICTION,  AND  PRACTICE  OF  THE 
COUNTY  COURT  GENERALLY. 


CHAPTEK  I. 

EQUITY   JURISDICTION. 

Section  I. — Subject-matters  of  Jurisdiction. 

It  is  now  forty-nine  years  since  the   Act  establishing  the 
County  Court  as  a  Court  of  Record  for  the  recovery  of  small 
debts  and  demands  received  the  Eoyal  assent.     The  measure 
proved  to  be  a  complete  success  ;  and  the  jurisdiction  of  the 
Court  has  been  from  time  to  time  considerably  extended  by 
numerous  legislative  provisions  subsequently  enacted.     But 
up  till  the  passing  of  the  County  Courts  Equitable  Jurisdic- 
tion Act,  1865,  that  large  and  important  part  of  our  juridical 
system  known  as  "  Equity  "  was,  with  some  trifling  excep- 
tions, (a)  entirely  unknown  to  the  Courts ;  and  even  when  the 
property  in  dispute  was  but  small,  equitable  rights  could,  in 
general,  be  enforced  only  by  proceedings  in  the  High  Court  of 
Chancery.    The  County  Court  has  even  now  no  general  juris-  County  Court 
diction  in  Equity.     Its  equitable  jurisdiction  is  entirely  the  h^®.°°  gf'^^i'.^l 
creature  of  Statute;  and  it  possesses  in  respect  of  equitable  £"uit^Vbut° 
actions  and  matters,  such  jurisdiction,  and  such  jurisdiction  only  such  as 
only,  as  has  been  expressly  conferred  upon  it  by  the  Legis-  ^  ^^.  ^f^^  ^'^^' 
lature. 

(a)  By  s.  65  of  the  C.  C.  Act,  1846,  the  County  Courts  had  a  limited 
equitable  jurisdiction  up  to  £20  (increased  to  £50  by  a.  58  of  the  present 
Act)  in  case  of  partnership  account,  legacies,  and  distributive  shares 
under  an  intestacy. 


Statute. 
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C.  C.  Act.,  1888 
(51  &  52  Vict, 
c.  43),  s.  67. 
Equity  juris- 
diction, 
as  to  admiuis- 
tration. 


trusts, 


mortgages, 
charges,  and 
liens, 

specific  per- 
formance, 


under  the 
Trustee  Relief 
Acts  and  the 
Trustee  Acts ; 


lis  to  the  main- 
tenance, &c., 
of  infants ; 

as  to  partner- 
ship ; 


The  jurisdiction  in  Equity  conferred  by  the  Act  of  1865, 
as  amendecl  by  the  C.  C.  Act,  1867,  (h)  was  substantially  the 
same  as  that  now  exercised  by  virtue  of  th.e  first  seven  sub- 
sections of  s.  67  of  t£e  C.  C.  Act  of  1888  set  forth  below, 
except  that  it  contained  an  express  power  to  grant  an 
Injunction  ;  while,  by  the  present  Act,  that  power  is  only 
implied. 

The  Court  shall  have  and  exercise  all  the  powers  and 
authority  of  the  High  Court  in  the  actions  or  matters  herein- 
after mentioned ;  (that  is  to  say,) 

1.  By  creditors,  legatees  (whether  specific,  pecuniary,  or 

residuary),  devisees  (whether  in  trust  or  otherwise), 
heirs-at-law,  or  next  of  kin,  in  which  the  personal 
or  real  or  personal  and  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  may 
be  made  shall  not  exceed  in  amount  or  value  the  sum 
of  five  hundred  pounds  : 

2.  For  the  execution  of  trusts  in  which  the  trust  estate  or 

fund  shall  not  exceed  in  amount  or  value  the  sum  of 
\     five  hundred  pounds : 

3.  For  foreclosure  or  redemption  or  for  enforcing  any  charge 

or  lien,  where  the  mortgage,  charge,  or  lien  shall  not 
exceed  in  amount  the  sum  of  five  hundred  pounds : 

4.  For   specific   performance   of    or    for    the    reforming, 

delivering  up,  or  cancelling  of  any  agreement  for  the 
sale,  purchase,  or  lease  of  any  property,  where  in  the 
case  of  a  sale  or  purchase  the  purchase  money,  or  in 
the  case  of  a  lease  the  value  of  the  property,  shall  not 
exceed  the  sum  of  five  hundred  pounds  : 

5.  Under  the  Trustees  Eelief  Acts,  or  under  the  Trustee 
Acts,  or  under  any  of  such  Acts,  in  which  the  trust 
estate  or  fund  to  which  the  action  or  matter  relates 
shall  not  exceed  in  amount  or  value  the  sum  of  five 
hundred  pounds : 

Eelating  to  the  maintenance  or  advancement  of  infants 
in  which  the  property  of  the  infant  shall  not  exceed 
in  amount  or  value  the  sum  of  five  hundred  pounds  : 

For  the  dissolution  or  winding  up  of  any  partnership 
in  which  the  whole  property,  stock,  and  credits  of 
such  partnership  shall  not  exceed  in  amount  or  value 
the  sum  of  five  hundred  pounds  : 

(?;)  30  &  31  Vict.  c.  142,  s.  9. 
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8.  Actions  for  relief  against  fraud  or  mistake  in  which  the  ^s  to  fraud  and 
damage  sustained  or  the  estate  or  fund  in  respect  of 
which  relief  is  sought  shall  not  exceed  in  amount  or 
value  the  sum  of  five  hundred  pounds. 
In  all  such  actions  or  matters  the  Judge  shall,  in  addition  County  Court 
to  the  powers  and  authorities  possessed  by  him,  have  all  the  l^\l^  u°h^^^^ 
powers  and  authorities,  for  the  purposes  of  this  Act,  of  a  actions,  &c., 
Judge  of  the  Chancery  Division  of  the  High  Court ;  and  the  the  powers  of  a 
treasurer,  registrar,  and  high  bailiff  respectively  shall  in  all  chancery  Divi- 
such  actions  or  matters  discharge  any  duties  which  an  officer  sion. 
of  the  said  Division  can  discharge,  either  under  the  order  of  a 
Judge  of  the  said  Division,  or  under  the  practice  thereof,  and  all 
officers  of  the  courts  shall,  in  discharging  such  duties,  conform 
to  any  rules  or  orders  made  in  that  behalf  under  this  Act. 

Where  the  property  exceeds  the  limit  of  £500,  the  County 
Court  has  no  jurisdiction  under  s.  67  to  entertain  an  Equity  jurisdiction  in 
action  or  matter  in  the  first  instance  ;  (c)  but  by  s.  68  it  is  pi-operty  al^ ' 
enacted  that  "  if  during  the  progress  of  any  action  or  matter  ceed  £500. 
under  the  last  preceding  section  it  shall  be  made  to  appear 
to  the  Judge  that  the  subject-matter  exceeds  the  limit  in  S.  68.    Trans- 
point  of  amount  to  which  the  iurisdiction  of  the  Court  is  ^5  to  Chancery 

i-'ivisioD  or  10— 

therein  limited,  it  shall  not  affect  the  validity  of  any  order  tion  exceeding 

jurisdiction. 

(c)  The  power  given  by  the  Act  (s.  64)  to  have  actions  above  the  limit  Jui-isdiction  by 
tried  in   the  County  Court  by  consent  of  the  parties,  applies  only  to  consent  applies 
actions    which   might    have  been  commenced   in   the   Queen's   Bench  only  to  Com- 
Division  of  the  High  Court.  mon  Law  ac- 

That  the  property  should  not  exceed  in  amount  or  value  the  sum  of  tions. 
£500  is  a  condition  precedent  to  the  County  Court  having  jurisdiction  in  Evidence  that 
Equity ;  but  it  is  not  necessary  in  the  first  instance  to  have  the  evidence  property  is 
of  a  professional  valuer  or  accountant,  unless  the  defendant  should  (under  under  £S0O. 
O.  10,  r.  9,  or  otherwise)  give  notice  of  an  intention  on  his  part  to  con- 
tend that  the  amount  or  value  of  the  property  exceeds  the  limit.     Some  0.  12,  r.  3, 
of  the  County  Court   Judges  require   to  have   such   value   or   amount  R.  S.  C.   0.  55 
verified  by  the  oath  of  the  plaintiff  in  all  cases.     Where  the  defendant  r.  19. 
gives  no  such  notice  as  above  referred  to,  the  plaintift'  must  be  prepared 
to  show,  at  the  trial,  that  he  has  taken  proper  means  to  ascertain  the  Power  of 
amount  or  value.    If  the  Judge  should  have  any  suspicion  that  the  plaintiff  County  Court 
is  endeavouring  to  "snap"  a  judgment  with  a  view  to  the  action  being  exercising 
afterwards  transferred  to  the  Chancery  Division,  and  then  re-transferred  jurisdiction  in 
to  the  County  Court  under  s.  68,  he  may  postpone  the  trial,  and  direct  a  bankruptcy  to 
professional  valuation  or  account  to  be  made  or  taken,  in  the  meantime  make  an  order 
reserving  the  costs  :  See  O.  12,  r.  3  ;  R.  S.  C,  O.  55,  r.  19  ;  also  infra.         for  .administra- 

As  to  the  power  of  the  County  Court  exercising  jurisdiction  in  bank-  tion. 
ruptcy  to  make  an  order  for  the  administration  of  a  deceased  debtor's  p^^-gj.  ^q 
estate,  and  as  to  the  power  of  other  Courts  to  transfer  to  the  County  Court  tj-ansfer  ad- 
exercising  jurisdiction  in  bankruptcy,  proceedings  for  the  like  purpose, upon  ministration 
proof  that  the  estate  is  insolvent,  see  46  &  47  Vict.  c.  52,  ss.  92,  125;  and  „,.*.:„„  *„ 
53  &  54  Vict.  c.  71,  s.  21 ;  also  Be  Baker,  44  Ch.  Div.  262  ;  Be    Weaver,  r,,,,^^-  rn„rf 
29  Ch.  D.  236  ;  Be  York,  36  lb.  233.  ^  S(^'  /fj  ^  ^  /  ^j^j  where  estate 

B  2  insolvent. 
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already  made,  but  it  shall  be  the  duty  of  the  Judge  to  direct 
1  the'-'actron  or  matter  to  be  transferred  to  the  Chancery 
Division  of  the  High  Coiart ;  and  the  whole  of  the  procedure 
in  the  said  action  or  matter  when  so  transferred  shall  be 
regulated  by  the  rules  of  the  Supreme  Court :  Provided 
always,  that  it  shall  be  lawful  for  any  party  to  apply  to  a 
Judge  of  the  said  Divisii)n  at  chambers  for  an  order  author- 
ising and  directing  the  action  or  matter  to  be  carried  on  and 
prosecuted  in  the  County  Court,  notwithstanding  such  excels 
in  the  amount  of  the  limit  to  which  equitable  jurisdiction  is 
given  by  the  said  section  ;  and  the  Judge,  if  he  shall  deem  it 
right  to  summon  the  other  parties,  or  any  of  them,  to  appear 
before  him  for  that  purpose,  after  hearing  such  parties,  or  on 
default  of  the  appearance  of  all  or  any  of  them,  shall  have 
full  power  to  make  such  order. 
Transfer  to  By  s.  69  power  is  also  given  to  a  Judge  of  the  Chancery 

County  Courts  Division  to  order  a  transfer  to  the  County  Court  of  any  action 
actions  or  which  might  originally  have  been  commenced  in  that 
matters.  Division. 

Power  given  T^he  jurisdiction  conferred  by  sub-s.  8  of  s.  67  is  entirely 

ne^v'  new,  and,  though  the  Act  contains  no  express  power  to  grant 

County  Court  an  injunction,  that  power,  as  well  as  the  power  to  appoint  a 
has  power  to  i-gceiver,  is  conferred  by  the  words  at  the  end  of  the  section. 
junction  and  This  is  made  more  clear  still  by  ss.  25  (8),  89,  and  91  of  the 
to  appoint  a  Judicature  Act,  1873,  set  forth  in  a  subsequent  chapter  of 
T,         *  this  work  -Ad)  and  it  is  now  settled  law  that  the  Court  has 

rower  to  com-  ^  .    .  .         ,  .     . 

niit.  the  further  power  to  enforce  its  injunction  by  committing  to 

The  power  to    prison  the  party  guilty  of  any  breach  thereof,  (e) 

grant  an  in-  j^  niust  be  bome  in  mind  that  the  County  Court  has  no 

junction  is  not  .  .... 

general ;  but  is  general  authority  to  grant  an  injunction,  but  its  power  in 

confined  to  \\iqX  behalf  is  confined  to  the  particular  matters  as  to  which 

jurisdiction  is  jurisdiction  is  conferred  upon  it  by  statute.  (/) 

given  by  The  few  reported  decisions  on  the  equitable  jurisdiction 

^  !!  "  ^'  of  the  County  Court  tend  to  show  an  intention  on  the  part 

Liberal  con-  ,.    i        tt-     t     !r^  ^•^  ^  -I  •  T 

structiun  of  of  the  High  Court  to  put  a  liberal  rather  than  a  restricted 
Act.  construction  upon  the  statutory  provisions  above-mentioned 

Judicature  (-^^  j^  ^^i^\^i  be  thought  that  s.  25  (8)  only  empowered  the  Court  to 

o'r  n'i  grant  an  injunction  or  to  appoint  a  receiver  by  an  interlocutory  order, 
»■  --J  (8),  docs  j^j^jii  ^^^^  j^j.  '^Yie  tiial.  The  coiistructinu  of  the  Act  would  appear  to  be 
not  prevent  the  ^j^.j^  jl  may  do  so  even  bv  an  interlocutory  order,  and  a  fortiori  Sit  the 
(Jourt  granting  ^^^g^^.  jj^adxiw  \.  B.,  9  Ch.  D.  93  ;  Be  Frytherch,  42  Ch.  D.  600. 
an  injimction  (g)  j-j/^^y/m  v.  Bunnidcr,  4  Q.  B.  Div.  491 ;  Bicliards  v.  Cullerne,  7  Ih.  623. 
at  the  trial.  ^^^  ^i  Las  no  power  to  grint  an  injunction  to  restrain  infringement  of 

lufnn.eir.ent      ^    '^^.^^  .  j.       ^.   j„,/    ,  ^,y  Ualifax  C.  Court,  2  Q.  E.  (91)  263,  C.  A. 
of  patent. 
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and  set  forth.     The  cases  decided  under  the  repealed  Act  of  ■^'=*  S'^^^ 
1865  show  that  under  sub-s.  1  of  s.  67  of  the  present  Act,  trin^adminL"' 
the  County  Court  has   power   to   entertain    administration  tration  actions 
actions   at   the   suit   of  assigns  and  representatives  of  the   ^  assigns  and 

°   .  .     ■•■  rejiresenta- 

several  classes  of  persons  therein  specified,  (^g)  that  the  term  tives;  and  ap- 
"  trusts  "  in  sub-s.  2  includes  trusts  arising;  by  operation  of  l'^"^®  *.°  '^''"' 

1  1  •  n  •/^^^^•^  r        structive 

law  or  by  construction  oi  equity,  (ft)  and  that  judgment  tor  trusts. 
redemption  may  be  pronounced  under  sub-s.  8,  even  if  the  iJisputed  right 
right  to  redeem   be  disputed,  (i)     It  is  therefore  submitted  ^  g^  ?2)^' 
that  the  term  "  execution  of  trusts  "  includes  an  action  to  applies  to  ac- 
compel  a  person  to  make  good  loss  arising  from  breach  of  ^'""*/"^'"S 

^  ,       ,  ,  .  ,    ,  out  01  breaches 

trust,  (_;')  whether  the  breach  consists  of  a  fraudulent  act  on  of  trust. 
the  part  of  the  defendant  or  the  person  whom  he  represents, 
or  of  mere  negligence, — e.g.,  negligence  whereby  a  co-trustee 
may  have  been  enabled  to  commit  a  fraud. 

By  8.  12  of  the  Partition  Act,  1868,  (A;)  it  is  enacted  that  Partition  Act, 
"  in  England  the  County  Courts  shall  have  and  exercise  the  '  ^' 
like  power  and  authority  as  the  Court  of  Chancery  (Z)  in 
suits  for  partition  (including  the  power  and  authority  con- 
ferred by  this  Act)  in  any  case  where  the  property  to  which 
the  suit  relates  does  not  exceed  in  value  the  sum  of  £500, 
and  the  same  shall  be  had  and  exercised  in  like  manner, 
and  subject  to  the  like  provisions  as  the  power  and  authority 
conferred  by  s.  1  of  the  C.  C.  Act,  1865."  («i) 

The  jurisdiction  given   by  the  sections   above   set  forth  Jurisdiction 

is  concurrent  with  that  exercised  by  the  Chancery  Division,  ""'^^  ^- 

•'  ^  ...        ^'^f'  •"  partition 

except   that   in   the   County  Court   there    is    no   limitation  actions  con- 
downwards.     Even  in  the  Chancery  Division  the  downward  current. 
,..  T  T  n    n    n     /    \         1    •  Limit  of  juris- 

limit  only  extends  to  the  modest  sum  oi  ilO  ;  (n)  and,  mas-  diction  in 

much  as  the  Act  contains    express  provision  for  depriving  Chancery  Divi- 
a  successful   plaintiff  of  his   costs   in   some   Common   Law 

((/)  Turner  v.  Eennoldson,  16  Eq.  37. 

(h)  Clayton  v.  Benton,  4  Eq.  158;  Booth  v.  Turk,  16  lb.  182. 

(i)  Powell  V.  Roberts,  9  Eq.  169. 

0')  Macleod  v.  Atmesley,  16  B.  607.  Form  5  to  the  Rules  of  1867  (Plaint 
for  the  execution  of  trusts)  contains  the  following  N.B. :  "If  breach  of 
trust  is  alleged  by  way  of  wilful  default  or  otherwise,  the  plaint  shall 
shortly  state  the  circumstances,  and  pray  for  consequential  relief." 

(k)  30  &  31  Vict.  c.  40,  amended  by  39  &  40  Vict.  c.  17.  Neither  of 
these  Acts  is  affected  by  the  repealing  section  (188)  of  the  C.  C.  Act, 
1888. 

(I)  Now  the  Chancery  Division  of  the  High  Court  oi  Justice.  See 
s.  76  of  the  Judicature  Act,  1873. 

(m)  Now  B.  67  of  the  C.  C.  Act,  1888,  above  set  forth.  See  ss.  187  uud 
188  (3)  of  the  same  Act. 

(>i)    Wcilbury  M.  6'.  Authority  v.  Mereditli,  30  Ch.  Div.  387. 
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Costs  of  action 
in  Chancery 
Division  which 
might  have 
been  brought 
in  County 
Court. 


Jurisdiction 
under  Settled 
Land  Acts. 


under  the 
Married 
Women's 
Property  Act, 
1882. 

Guardianship, 
&c.,  of  infants. 
Winding  up  of 
Building 
Societies. 
of  companies 
subject  to  Com- 
panies Acts, 
1862  to  1890. 
Limit  in  such 


actions  (o)  in  the  High  Court,  which  might  have  been 
brought  in  a  County  Court,  there  would  appear  to  he  no 
reason  why  a  successful  plaintiff  or  petitioner  in  an  Equity 
action  or  matter  should  not,  in  general,  be  entitled  to  High 
Court  costs — when,  as  to  these,  there  is  no  such  provision  ; 
but  the  authorities  on  this  head  are  conflicting,  (p) 

The  County  Court  has  also  an  important  equitable  or 
quasi  equitable  jurisdiction  in  respect  of  the  following 
matters,  namely,  proceedings  under  the  Settled  Land  Acts, 
where  the  property  in  question  does  not  exceed  the  capital 
value  of  £500  or  the  annual  rateable  value  of  £30 ;  {q) 
questions  between  husband  and  wife  as  to  the  wife's  property 
under  the  Married  Women's  Property  Act,  1882  ;  (r)  the 
appointment  of  guardians,  the  custody  and  the  decision  of 
questions  affecting  the  welfare  of  infants  under  the 
Guardianship  of  Infants  Act,  1886,  (s)  the  winding-up  of 
Building  Societies,  (i)  and  of  companies  liable  to  be  wound 
up  under  the  Companies  Acts,  1862  to  1890;  but  as  to  these 
last  the  jurisdiction  is  limited  to  cases  where  the  capital  paid 
up  or  credited  as  paid  up  does  not  exceed  £10,000  or  where 
the  proceedings  have  been  transferred  from  the  High 
Court,  (ii)     The  County  Court  has  the  like  jurisdiction   to 


Settled  Land 
Act,  1882, 
s.  46  (10) ; 
power  to  ap 


(o)  MilUngion  v.  Eanoood,  2  Q.  B.  (92)  166. 

(p)  Brown  V.  Rye,  17  Eq.  343 ;  Crozier  v.  Bowsett,  31  Ch.  D.  67. 

(g)  See  Settled  Land  Act,  1882  (c.  38),  s.  46,  sub-s.  10.  This  juris- 
diction is  concurrent  with  that  of  the  Chancery  Division.  It  was  held 
by  the  late  Judge  Barber  in  Re  Malthouse  Close,  89  L.  T.  Jo.  325,  that  he 
had  no  power  to  appoint  trustees  for  the  purposes  of  the  Act  of  1882  of 
point" trustees  land  settled  by  will,  unless  the  whole  of  the  land  settled  were  within 
the  limit  of  £500  ; — on  the  ground  that  otherwise  a  large  landed  estate 
might  be  sold  in  driblets,  and  by  different  sets  of  trustees  appointed 
under  the  Act. 

(r)  C.  75,  s.  17.  The  jurisdiction  is  concurrent  with  that  of  the  High 
Court. 

(s)  C.  27.    The  jurisdiction  is  concurrent  with  that  of  the  High  Court. 

(()  See  Building  Societies  Act,  1874  (c.  42),  ss.  4,  32 ;  Jones  v.  Swansea, 
etc.,  Society,  29  W.  R.  382.  This  jurisdiction  is  concurrent  with  that  of 
the  High  Court;  Building  Societies  Act,  1894  (c.  47),  s.  8. 

(m)  See  Companies  Act,  1890  (c.  63),8. 1.  Although  sub-s.  1  of  this  section 
gives  to  a  County  Court,  having  jurisdiction  to  wind  up  a  company  "  all 
the  powers  of  the  High  Court "  in  respect  of  such  winding-up,  the 
County  Court  has  no  power  to  issue  a  writ  of  fieri  facias  addressed  to  the 
sheriff  of  the  county,  for  the  purpose  of  enforcing  by  execution  an  order 
of  that  Court,  directing  a  person  to  pay  moneys  received  by  him  on 
behalf  of  the  company  to  the  liquidator :  Re  Bassett's,  etc.,  Co. 
2  Q.  B.  (94)  96.  Though  subject  to  the  power  of  transfer,  this  juris- 
diction is  exclusive,  there  is  also  a  special  local  limitation  to  the  juris- 
diction, under  wliich  the  Metropolitan  County  Courts  have  at  present  no 
jurisdiction  in  the  first  instance.     See  Re  Court  Bureau,  W.  N.  (91)  15. 
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wind  lip  industrial  and  provident  societies,  (y)     The  County  Industrial  and 
Court  lias  also  iurisdiction  under  the  Charitable  Trusts  Act,  !" -V^o^ 
1853,  (w)  as  amended  by  the  Charitable  Trusts  Act,  1860,  (x)  Charitable 
in  case  of  charities  whose  gross  income  does  not  exceed  ioO,  •'I'^'^t.s  Acts. 
to   appoint   and   remove   trustees   and   to   grant   any  relief 
concerning   the   charity  which   might   formerly  have    been 
given  by  the  Court  of  Chancery  or  by  the  Lord  Chancellor 
entrusted  with  the  care  of  lunatics.     The  Act  does  not  apply 
to  charities  supported  by  voluntary  subscriptions.  (?/)     The 
proceedings  thereunder  are  regulated  by  Order  48  of  the  0.  48. 
C.  C.  EulfS,  1889,  and  Forms  for  such  proceedings  (338-346) 
are  given  in  the  Appendix  thereto.     But  before  they  can  be  Leave  of  the 
commenced  by  any  person  other  than  the  Attorney-General,     .*^"^y    ""i" 

J         J    r       ^  ^      ^  ^  J  '  niissioners  re- 

the  leave  of  the  Charity  Commissioners  is  required  under  quired  to  wm- 
s.  17  of  the  Act  of  1853,  (z)  and  since  by  s.  2  of  the  Act  of  ™ence  proceed- 

,^,       .^,  ..  ,  ,,  ings  under 

1860,  the  Charity  Commissioners  have   power  to  grant  all  these  Acts. 

such  relief  as  last  mentioned,  the  jurisdiction  of  the  County  Commissioners 
Court  under  these  Acts  has  become  practically  obsolete,  (a)     ^j^^  the^re-'^^^ 

From  the  foregoing  observations,  the  younger  practitioner  quired  relief. 
will  see  how  important  it  is  to  consider  before   taking   pro- 
ceedings in  the  County  Court,  whether  that  Court  has  juris- 
diction in  respect  of  the  particular  subject-matter  in  hand, 
and  especially  where  an  injunction  is  sought.       If  he  com-  Party  com- 
mences an  action  in  which  the  Court  has  no  jurisdiction,  he  fencing  action 
will  be  liable  to  have  it  dismissed  with  costs  ;  and  even  if  it  has  no  jurisdic- 
should  be  transferred  under  s.  68  of  the  Act  of  1888,  and  be  tion  maybe 
ultimately  successful   in   the   High   Court,  his   client   will  ^^^^H^     °  ^^^ 
probably  be  ordered  to  pay  the  defendant's  costs  of  trial  in 
the  County  Court.  (6)     Moreover,  it  should  be  mentioned  by 
way  of  caution  to  the  reader,  that  the  fact  that  any  decisions 
of  the  High  Court  are  cited  herein  as  authorities  on  County 
Court  practice  must  not  be  taken  as  implying  that  the  County 
Court  has  the  same  jurisdiction  as  appearing  from  the  reports 

(v)  See  the  Industrial  and  Provident  Societies  Act,  1893  (c.  39),  s.  58  : 
Be  Ferndale,  etc.,  Society,  1  Q.  B.  (94)  828. 

(lo)  16  &  17  Vict.  c.  137,  ss.  32-45. 

(x)  23  &  24  Vict.  c.  136  s.  11. 

(y)  See  s.  62  of  the  1853  Act.  ^'^  -^^  ^/  »  J"^  ^'"^  ^•'^',  '^  i^-^-^-fc  A-^-  /»fj-,  fC  j(y 

(2)  Rendall  v.  Blair,  45  Ch.  Div.  139 ;  Fisher  v.  Jackson,  2  Ch.  f91)  84; 
Be  Corporation  of  Sons  of  Clergy,  1  Ch.  (93)  183;  W.  N.  (94j  168; 
Be  St.  John  Street' Chapel,  2  Ch.  (93)  618.  ^-^  *-^  .se.^^^  2 — -^  f^',  (C  ^Sr> 

(a)  See,  however,  the  Charitable  Trusts  (Kecovery)  Act,  1891,  which  Charitable 
was  passed  in  order  to  facilitate  the  recovery  of  rent-charjjes  and  other  Trusts 
pavments  owing  to  charities;  and  C.  C.  K.  O.  4sa,  July,  1892.  (Recoverv) 

(h)   Ward  V.  WyU,  5  Ch.  D.  779  Act,  18'ji. 

O.  48a. 
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Law  and 
Equity  now 
administered 
concurrently. 


of  those  decisions ;  for,  throughout  this  work,  numerous 
cases  in  the  High  Court  will  be  cited,  relating  to  matters  in 
which  the  County  Court  has  no  jurisdiction ;  but  which  are 
binding  authorities  on  matters  of  practice  in  cases  where  it 
has  jurisdiction. 

A  very  important  alteration  made  by  s.  89  of  the  Judica- 
ture Act,  1873,  was  that  it  introduced  into  the  County  Courts 
the  concurrent  administration  of  law  and  equity,  in  respect 
of  nearly  all  questions  within  its  jurisdiction.  Before  this 
Act  came  into  operation.  Common  Law  actions  in  the 
County  Court  were  (with  some  few  exceptions)  dealt  with 
according  to  the  principles  of  Common  Law  ;  while  Equity 
suits  were  dealt  with  according  to  the  principles  of  Equity. 
However,  in  a  recent  case  (c),  where  an  action  in  the  County 
Court  was  brought  to  recover  a  quarter's  rent  at  £70  per 
annum,  after  the  defendant  had  given  up  possession  of  the 
property,  it  was  held  that  the  equitable  doctrine  that  a  person 
who  enters  under  an  executory  agreement  for  a  lease  is  to  be 
treated  as  in  possession  under  the  terms  of  the  agreement,  can 
only  be  applied  where  the  Court  in  which  the  actiun  is  brought 
has  concurrent  jurisdiction  in  Law  and  Equity,  and  that  there- 
fore the  plaintiff  could  not  recover  in  the  action. 

The  Equity  practice  of  the  County  Court  is  now  regulated 

by  the  Coiinty  Courts  Act,  1888,  and  the  County  Court  Rules 

of  1889,  February  and  July,  1892,  and  of  1895,  framed  under 

s.  164  of  that  Act;  (d)  and  where  these  are  not  applicable, 

then,  under  the  same  section,  the  practice  of  the  High  Court 

Proceedings  to  may  be  adopted.     All  proceedings  and  documents  are  to  be 

be  in  forms       jjj  forms  similar  to  those  set  forth  in  the  Appendix  to  the 

in  Appendix.     County  Court  Rules,  (e)  and  these  are  to  be  used  as  guides  in 

These  where     framing  proceedings  or  documents  in  cases  where  no  forms 

not  applicable  ^^^  provided.     It  would  appear  to  be  sufficient  if  the  forms 

to  be  used  as  ^  _  ^i, 

guides.  be  substantially  complied  with,  but  no  variation  is  allowed. 

Sufficient  if      whereby  any  additional  ohliqation  is  imposed  upon  any  suitor 

forms  be  sub-  „-  n  ..       n        ^   f  j-\ 

stantially  com-  OX  any  officer  of  the  Court.  (/) 
plied  with ; 

(c)  Foster  v.  Beeves,  2  Q.  B.  (92)  255,  C.  A. 

(d)  The  rules  referred  to  by  number  only, — e.g.,  O.  8,  r.  8,  are  included 
in  the  Rules  of  1889 ;  those  by  number  and  also  by  letter, — e.r/.,  O.  2H,  r.  tia, 
■without  more,  refer  to  the  Rules  of  February,  1892,  and  of  1895.  Where 
those  of  July,  1892,  are  referred  to  that  month  is  mentioned. 

(e)  O.  51,  r.  24.  For  the  sake  of  distinction  these  forms  will  be 
herein  referred  to  as  "  Forms  "  simply,  while  the  Author's  own  forms  will 
bo  referred  to  as  "  Precedents." 

(/;  !Sce  O.  51,  rr.  17,  24,  and  27-29. 
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Proceedings  under  ss.  67  (except  sub-ss.  5  and  6)  and  under  Division  of 
the  Partition  Acts,  are  called  "  Actions  "  and  are  commenced  ^^['^q^qs  \^l 
by  plaint.     Proceedings  under  sub-ss.  5   and  6   are   called  matters. 
"  Matters,"  which  term  includes  all  proceedings  other  than 
those  commenced  by  plaint,  (g^) 


Section  II. — Local  Jurisdiction. 

England  and  Wales  have,  for  the  purposes  of  the  County  Divisions  of 
Court  Acts,  been  divided  by  order  of  Her  Majesty  in  Council  wfie'^s^into 
into  numerous  districts  the  boundaries  of  which  can  be  easily  County  Court 
ascertained   by   local    enquiry   and   authoritatively  by    an  S"?".'*f  ^^"^ 
alphabetical   list    published   by   the  Queen's   Printers ;  and 
these  districts  have,  with  some  few  exceptions,  been  grouped 
together  into  "  Circuits,"  there  being,  in  all,  and  including 
the  City  of  London  Court,  sixty  Circuits  Qi)  so  called,  though 
in  some  few  instances,  the  limits  of  the  "  District "  coincide 
with  those  of  the  "  Circuit."     By  s.  3  of  the  Act  of  1888,  the 
Districts  existing  at  the  passing  of  the  Act  are  continued ; 
but  by  s.  4,  power  is  given  to  Her  Majesty,  by  Order  in 
Council,  to  alter  these  Districts,  as  occasion  may  require. 

Except  where  by  this  Act  it  is  otherwise  provided,  every  C.  C.  Act, 
action   or  matter  may  be  commenced  in  the  Court  within^     I^-    \-  u 

•'  Court  in  which 

the  district  of  which  the  defendant  or  one  of  the  defen-  action  may  be 
dants  shall  dwell  or  carry  on  his  business  at  the  time  of  *^°°^°^*^'i^*^^- 
commencing  the  action  or  matter,  (i)  or  it  may  be  com- 
menced, by  leave  of  the  judge  or  registrar,  in  the  Court 
within  the  district  of  which  the  defendant  or  one  of  the 
defendants  dwelt  or  carried  on  business,  at  any  time  within 
six  calendar  months  next  before  the  time  of  commencement, 
or,  with  the  like  leave,  in  the  Court  in  the  district  of 
which  the  cause  of  action  or  claim  wholly  or  in  part 
arose. 

The  provisions   of  the  next   preceding   section  shall   not  s.  75. 
apply     to    any    of    the    following    proceedings;     but    (1) 
Proceedings  which   relate   to   the  recovery  or  sale  of  any 

(gr)  C.  0.  Act,  1888,  s.  186,  O.  5,  r.  la,  July,  1892.  Throughout  this 
work  when  "  actions "  are  mentioned  "  matters "  will  in  general  be 
included,  unless  the  contrary  appears. 

Qi)  Set  forth  in  the  "  Law  List."  The  above-mentioned  Index  (which 
can  be  purchased  for  a  trilling  sum)  shows  the  number  of  miles  from 
each  place  in  England  and  Wales  to  the  corresponding  County  Court. 

(0  Gordon  v.  Ecans,  1  Q.  13.  (94)  218. 
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mortgage,  charge,  or  lien  on  lands,  tenements  or  heredita- 
ments, or  to  partition,  shall  be  taken  in  that  Court  within 
the  district  of  which  the  lands,  tenements,  or  hereditaments, 
or  any  part  thereof,  are  situate :  (2)  Proceedings  under  the 
,     Trustee  Acts,  1850  and  1852,  shall   be  taken   in  the  Court 
1     within  the  district  of  which  the  persons  making  the  appli- 
cation, or  any  of  them,  reside  or  resides  :  (3)  Proceedings 
for  the  administration  of  the  assets  of  a   deceased  person 
I    shall  be  taken  in  the  Court  within  the  district  of  which  the 
deceased  person  had  his  last  place  of  abode  in  England,  or 
in  which  the  executors  or   administrators,  or   any  one   of 
'    them  shall  have  their  or  his  place  of  abode  :  (4)  Proceedings 
in  any  partnership  case  shall  be  taken  in  the  Court  within 
the  district  of  which  the   partnership   business  was   or   is 
carried  on  :  Provided  that  if  during  the  progress  of  any  such 
proceedings  it  shall  be  made  to  appear  to  the  Court  that  the 
same  could  be  more  conveniently  heard  in  some  other  Court, 
it  shall  be  competent  for  the  Court  to  transfer  the  same  to 
such  other  Court,   and  thereupon  the  proceeding  shall  be 
taken  in  such  other  Court. 
S.  84.  Where   a   plaintiff  shall   dwell   or   carry  on  business   in 

Districts  of       ^^^   district    of  the   Bloomsbury  County  Court  of  Middle- 

Courts  in  ...  j  j 

Metropolis  to  sex,  or  in  the  district  of  the  Brompton  County  Court  of 
be  treated  as  Middlesex,  or  in  the  district  of  the  Clerkenwell  County 
Court  of  Middlesex,  or  in  the  district  of  the  Lambeth  County 
Court  of  Surrey,  or  in  the  district  of  the  Marylebone  County 
Court  of  Middlesex,  or  in  the  district  of  the  Sboreditch 
County  Court  of  Middlesex,  or  in  the  district  of  the  South- 
wark  County  Court  of  Surrey,  or  in  the  district  of  the 
Westminster  County  Court  of  Middlesex,  or  in  the  district 
of  the  Whitechapel  County  Court  of  Middlesex,  or  in  the 
district  of  the  City  of  London  Court,  and  the  defendant 
shall  dwell  or  carry  on  business  in  the  district  of  any  of  the 
said  Courts,  the  action  or  matter  may  be  commenced  and  all 
proceedings  thereon  taken  and  had  either  in  the  Court  of 
the  district  in  which  the  plaintiff  shall  dwell  or  carry  on 
business,  or  in  the  Court  of  the  district  in  which  the 
defendant  shall  dwell  or  carry  on  business. 
Kesidence,  etc.,  The  object  of  s.  74  was  to  bring  the  remedy  home  to  the 
must  be  bond  ^oor  of  a  defendant  as  nearly  as  possible ;  so  that  the  dis- 
trict of  the  Court  in  which  the  action  is  brought  must  be 
that   in    which   the  substantial   defendant    hand  fide   residos. ' 
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Otherwise,  it  would  appear  that  even  if  a  nominal  defendant 
reside  within  the  district,  there  may  be  ground  for  removing 
the  action  or  matter  into  the  High  Court.  (J)  S.  84  is  an 
exception  to  s.  75  as  well  as  to  s.  74.  Therefore  where  the 
plaintiif  in  an  administration  action  dwells  or  carries  on 
business  in  one  of  these  Metropolitan  Districts,  and  the 
defendant  dwells,  or  carried  on  business  in  another  of  them, 
the  proceedings  may  be  taken  either  in  the  district  where 
the  plaintiff  or  in  the  district  where  the  defendant  dwells, 
or  carries  on  business  ; — even  though  neither  the  executor 
nor  administrator  may  have,  or  the  deceased  have  had,  his 
abode  in  that  district ;  and  the  same  principle  would  apply 
to  other  cases  mentioned  in  s.  75.  (Jc) 

For  the  purposes  of  these  sections  a  corporation  "  dwells"  Court  in  which 
at  the  place  where  its  business  is  carried  on.  (I)  action  against 

The  Registrar  of  the  County  Court  has  power  to  order  a  should  be  com- 
plaintiff  to  give  security  for  costs  in  cases  where  the  defend-  menced. 
ant  resides  more  than  twenty  miles  from  the  Court  in  which  Security  for 
the  plaint  is  entered,  and  where  he  satisfies  the  Registrar  fg^^^in^  i-esidTs 
by  affidavit,  that  he  has  a  good  defence  to  the  action  (m).        more  than 

Proceedings  under  the  Charitable  Trusts  Acts  must  be  *^^°*y' °?,'^®®, 

-I  •         ^        r~i  r.TT-  n  ni       irom  the  Court. 

commenced  m  the  Court  of  the   district,  or  of  one  of  the  ^     ,  .      ,  .  , 

T  •   1      1         1       •        •  IT   1  Court  in  which 

districts  withm  which  the  charity  is  established  or  adminis-  proceedings 
tered,  or  within  which  its  object  or  purposes  is  or  are  applic-  ^^nder  the 
able,  whether  wholly  or  partially ;  (n)  proceedings  under  the  Trusts' Acts 
Settled  Land  Acts  in  the  district  whereof  is  situated  any  must  be  com- 
part  of  the  land  which  is  to  be  dealt  with  in  Court,  or  from  "^^^^^  ■ 
which  the  capital  to  be  dealt  with  in  Court  arises  under  the  gg^^kd  Land 
Acts,  or  in  connection  with  which  the  personal  chattels  to  Acts. 
be  dealt  with  in  Court  are  settled ;  (o)  under  the  Married 
"Women's  Property  Act,  1882,  in  the  Court  of  the  district  in  under  the 
which  either  party  resides  (p)  ;  under  the  Guardianship  of  Married 
Infants  Act,  1886,  in  the  Court  of  the  district  where  the  Property  Act. 

0')  See  s.  126  of  the  Act  and  Baher  v.  Wait,  9  Eq.  105.  J^'^'^"' .^''\. 

(fe)  Reg.  V.  Judge  of  Bloomsburij  County  Court,  24  Q.  B.  D.  309.  Vt  f '^?    l^f 

_  (0  Adams  V.  Gt.  W.  Ry.  Co.,  6  H.  &  N.  404.     As  to  the  power  of  the  jLg  ' 

judge  to  change  the  place  of  trial,  and  to  transfer  actions  to  another  ' 

County  Court,  see  ss.  75  and  85  of  the  Act,  O.  8,  r.  8.     As  to  waiver  of  Change  of  place 
the  objection  that  the  action  has  been  commenced  in  the  wrong  Court,  or  of  trial,  etc. 
■without  having  obtained  the  leave  required  by  s.  74,  see  Moore  v.  Gamgee,  Waiver  of 
25  Q.  B.  D.  244.  objection  as  to 

(m)  O.  12,  r.  9.  wrong  Court. 

(n)  16  &  17  Vict.  0.  137,  s.  32. 

(o)  45  &  46  Vict.  c.  38,  s.  46. 

ip)  45  &  46  Vict.  c.  75,  s.  17. 
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respondent  or  respondents  or  any  of  them  may  reside,  (jf)  for 
the  winding-up  of  Building  Societies  in  the  Court  of  the 
district  in  which  the  chief  office  or  place  of  meeting  for  the 
business  of  the  Society  is  situated  (r). 

Proceedings  for  the  winding-up  of  a  company  under  the 
Companies  Acts,  1862  to  1890,  must  now  be  commenced  in 
the  Chancery  Division, — even  if  they  be  within  the  County 
Court  limit  of  £10,000  above  mentioned  (s), — in  all  cases  in 
which  the  registered  office  of  the  Company  is  within  any  (»f 
the  districts  of  the  Metropolitan  County  Courts ;  but  in  all 
other  cases  they  must,  when  within  the  limit,  be  commenced 
in  the  district  of  the  County  Court  having  jurisdiction  in 
bankruptcy,  in  which  the  registered  office  of  the  Company 
is  situated ;  (t)  but  in  whichever  Court  they  have  been  com- 
menced, the  proceedings  are  liable  to  be  transferred  from  the 
High  Court  to  the  County  Court  and  vice  versa  (u).  These 
rules  apply  also  to  proceedings  for  winding  up  a  provident 
or  industrial  society  pursuant  to  the  Industrial  and  Provi- 
dent Societies  Act,  1893  (v). 

(q)  49  &  50  Vict.  c.  27,  s.  9. 

(r)  37  &  38  Vict.  c.  42,  s.  4. 

(s)  Supra,  p.  6. 

(t)  Upon  the  abolition  of  provincial  District  Courts  of  Bankruptcy  in 
1869,  their  jurisdiction  was  transferred  to  the  County  Court:  See  the 
repealed  Bankruptcy  Act,  1869  (c.  71),  s.  59.  By  s.  79  of  this  Act,  cor- 
responding with  part  of  s.  92,  sub-s.  (2),  of  the  Act  of  1883  (c.  52),  the 
Lord  Chancellor  has  power  by  order  to  exclude  any  County  Court  from 
having  jurisdiction  in  bankruptcy,  and  to  attach  its  district  to  any  other 
County  Court ;  and  by  sub-s.  2,  above  mentioned,  like  power  is  given  to 
attach  any  County  Court  district,  for  the  purpose  of  bankruptcy  pro- 
ceedings, to  the  High  Court;  and  by  the  joint  effect  of  s.  60  of  the  Act  of 
1869  and  s.  93  of  the  Act  of  1883,  the  City  of  London  and  its  liberties, 
and  the  districts  of  the  Metropolitan  County  Courts  have  been  attached 
to  the  Bankruptcy  District  of  the  High  Court  of  Justice.  By  an  Order 
of  the  Lord  Chancellor,  dated  the  29th  Nov.,  1890,  and  made  under  s.  1  (5) 
of  the  Companies  Act,  1890,  it  is  ordered  that  "  a  County  Court  which, 
at  the  time  of  the  coming  into  operation  of  the  Companies  (Winding-up) 
Act,  1890,  is  excluded  from  having  jurisdiction  in  bankruptcy,  shall  be 
excluded  from  having  jurisdiction  under  the  Companies  (Winding-up) 
Act,  1890,  until  further  order,  and  that  the  district  of  any  such  County 
Court  shall,  for  the  purposes  of  the  jurisdiction  under  the  Companies 
(Winding-up)  Act,  1890,  be  attached,  until  further  order,  to  the  Court  to 
which  that  district  is  attached  at  the  time  of  the  coming  into  operation 
of  this  Act,  for  the  purposes  of  jurisdiction  in  bankruptcy  "  :  See  Ee  Court 
Bureau,  W.N.  (91)  15. 

(m)  53  &  54  Vict.  c.  63,  s.  3. 

(y)  56  &  57  Vict.  c.  39,  ss.  58,  59. 
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CHAPTER  11. 

PARTIES  TO  ACTIONS  GENERALLY,  (w) 

All   persons   may   be  joined    as    plaintiffs    in   whom    the  0-  3,  r.  1. 
right   to   any  relief  claimed   is   alleged   to   exist,    whether  mav^br^^ned 
jointly,  severally,  or  in  the  alternative.     And  judgment  may  as  plaintiffs  in 
be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be  ^^^"^  ^°y 
found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they  jointly, 
may   be   entitled   to,    without   any   amendment.      But   the  severally,  or  in 
defendant,  though   unsuccessful,  shall   be   entitled   to   any  j^  g  ^   q  "  jg 
extra  costs  occasioned  by  so  joining  any  person  who  shall  r.  1. 
not  be  found  entitled  to  relief,  unless  the  Court  in  disposing 
of  the  costs  of  the  action  shall  otherwise  direct,  (x) 

All  persons  may  be  joined  as  defendants  against  whom  R.  2. 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly,  -^'^  persons 
severally,  or   in   the   alternative.     And  judgment   may   be  be  joined  as 
given  against  such  one  or  more  of  the  defendants  as  may  defendants, 
be  found  to  be  liable, according  to  their  respective  liabilities,  J.' 4^  "'    '     ' 
without  any  amendment.  (?/) 

It   shall  not  be  necessary   that    every   defendant    shall  ^-  ^• 

All  persons  so 

joined  need  not 
(w)  The  rules  as  to  parties  to  actions  for  auministration,  the  execution 
of  trusts,  and  for  partition,  will  be  dealt  with  separately. 

(x)  In  Aniisoii  v.  Smith,  41  Ch.  Div.  98,  848,  fifty-four  plaintiffs  com-  ^  O  £.u  J 
menced  an  action  to  recover  damages  for  misrepresentation  in  a  prospectus  j-  a  c  Cc  * 
whereby  they  had  resfjectively  been  induced  to  ttke  debenture-stock  in    ^  "       ^' 

a  public  company  ;  judgment  was  given  in  favour  of  forty  of  the  plaintiffs 
who  appeared  at  the  trial ;  and  those  who,  being  alive,  failed  to  appear, 
were  ordered  to  pay  the  costs  occasioned  to  the  defendants  by  reason  of 
their  being  joined  as  co-plaintiffs :  See  also  Gort  v.  Eowney,  17  Q.  B.  Div. 
625.  As  to  the  right  of  one  of  several  persons  to  sue  in  respect  of  a 
covenant  with  them  jointly,  see  Palwer  v.  Mallet,  36  Ch.  D,  411 ;  as  to  . ,, 
the  liability  under  a  joint  covenant :   White  v.  Tyndall,  13  App.  Cas.  263.  ^  t^rnative 

(y)  See  also  O.  4,  r.  3,  infra,  and  observations  thereon.  As  to  alter-  'j^^*^*  against 
native  relief  against  different  defendants:  see  Honduras,  etc.,  Co.  v.  .'f^'^," 
Lefevre,Ji  Ex.  Div.  301;  aiild  v.  Steiming,  5  Ch.  Div.  695,  11  lb.  82;  aetendants— 
Tritton  v.  Banhhart,  56  L.  J.  Ch.  629;  Jenkins  v.  Jackson,  40  Ch.  D.  71 ;  corresponding 
ShafU,  V.  Bolckow,  34  Ch.  D.  725 ;  and  as  to  the  corresponding  right  of  a  ^"'S"*. ']|^"\*' 
defendant  against  the  plaintiff,  and  another  by  counter-claim :  see  Turner  '^  ^'.^  '  f " 
V.  Hednesfurd  Gas  Co.,  3  Ex.  Div.  145.  another  by 

•'  '  counterclann. 
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be  interested  in 
all  the  relief 
prayed  for. 
R.S.C.,  0.  16, 
r.  5. 


R.  4. 

Persons  may  be 
joined  as  par- 
ties who  are 
liable  under 
any  one  con- 
tract. 

R.S  C,  0.  16, 
r.  6. 

R.  5. 

Where  plaintiff 
in  doubt  from 
whom  he  is 
entitled  to 
redress. 
R.S.C.,  0.  16, 
r.  7. 

R.  6. 
Trustees, 
executors,  and 
others  may  sue 
or  be  sued 
without  join- 
ing parties 
beneficially 
interested. 
R.S.C.,  0.  16, 
r.  8. 

Objection  of 
multifarious- 
ness under  old 
practice  in 
Chancery. 


Claim  against 
one  or  more 
persons  sever- 
ally liable  in 
cases  other 
than  contract. 


be  interested  as  to  all  the  relief  prayed  for,  or  as  to  every 
cause  of  action  included  in  any  proceeding  against  him ;  but 
the  Judge  or  registrar  may  make  such  order  as  may  appear 
just  to  prevent  any  defendant  from  being  embarrassed  or 
put  to  expense  by  being  required  to  attend  any  proceedings 
in  such  action  in  which  he  may  have  no  interest,  (z) 

The  plaintiff  may,  at  his  option,  join  as  parties  to  the 
same  action  all  or  any  of  the  persons  severally,  or  jointly 
and.  severally,  liable  on  any  one  contract,  including  parties 
to  bills  of  exchange  and  promissory  notes,  (a) 

Where  the  plaintiff  is  in  doubt  as  to  the  person  from 
•whom  he  is  entitled  to  redress,  he  may  join  two  or  more 
defendants,  to  the  intent  that  the  question  as  to  which,  if 
any,  of  the  defendants  is  liable,  and  to  what  extent,  may  be 
determined  as  between  all  parties.  (6) 

Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or 
estate  of  which  they  are  trustees  or  representatives,  without 
joining  any  of  the  persons  beneficially  interested  in  the  trust 
or  estate,  and  shall  be  considered  as  rej^resenting  such 
persons ;  but  the  Judge  may,  at  any  stage  of  the  proceedings, 
order  any  of  such  persons  to  be  made  parties  to  the  action, 

(z)  Under  the  old  practice  in  Chancery,  when  a  plaintiff  by  his  bill 
mixed  up  several  distinct  matters  which  ought  to  have  been  dealt  with  in 
separate  suits, — e.g.,  a  bill  for  partition  by  a  person  interested  in  two 
estates  against  persons,  some  of  whom  were  interested  in  one  estate  only, 
the  bill  was  open  to  demurrer  on  the  ground  of  multifariousness.  If  the 
defendant  did  not  demur,  the  ground  of  objection  became  merely  a 
question  of  costs ;  and  the  Court  would  make  such  a  decree  as  would 
guard  his  rights  in  this  respect.  The  Chancery  Division,  of  course,  still 
possesses  this  power  ;  but  in  other  respects  the  objection  of  multifarious- 
ness has  been  abolished.  The  Court  will,  however,  in  a  proper  case,  order 
the  question  in  which  some  only  of  the  defendants  are  interested  to  be 
tried  first.    Per  James,  L.J.,  in  Cox  v.  Barker,  3  Ch.  Div.  371. 

(a)  See  s.  97  of  the  C.  C.  Act,  1888.  R.  4  applies  to  contracts  only  :  Re 
Harrison,  2  Ch.  (91)  352 ;  and  would  appear  to  have  been  framed  some- 
what by  way  of  analogy  to  Consolidated  O.  7,  r.  2,  which,  though  now 
formally  annulled,  is  still  in  force  in  the  High  Court  by  virtue  of  the 
R.  S.  C,  0.  72,  r.  2,  which  provides  that  the  old  procedure  and  practice  of 
the  High  Court  shall  remain  in  force  in  absence  of  any  other  provision  by 
the  Judicature  Acts  or  the  new  Rules.  The  Consolidated  Order  en- 
abled a  person  having  a  joint  and  several  demand  against  several  persons 
to  proceed  against  one  or  more  of  the  persons  severally  liable ;  and  it 
would  appear  to  have  been  made  with  the  view  of  relieving  a  plaintiff 
from  the  difficulty  which  he  sometimes  experienced  in  bringing  before 
the  Court  persons  as  against  whom  any  defendant  might  have  a  claim  for 
contribution  or  indemnity :  See  Wilson  v.  Rhodes,  8  Ch.  Div.  777 ;  Re 
Harrison,  supra. 

(6)  See  Rule  2,  and  note  (y)  thereto. 
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either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  thereto,  (c) 

This  rule  was  not  intended  to  determine  who  should  be  Rule  applies 
made  parties  to  an  action  for  general  administration,  or  for  ^'°^y  ^^  ^^■ 
the  execution  of  the  trusts  of  any  instrument ;  but  it  applies  &c   and         ' 
only  where  trustees,  executors  or  administrators  sue  strangers  strangers. 
or  where  strangers  sue  them,  (d) 

With  regard  to  the  latter  part  of  this  Order,  in  an  action  Power  of 
against  trustees  for  specific  performance  of  a  covenant  for     '^"^^  *°  " 

°  r  r  other  persons 

the  renewal  of  a  lease,  the  Court  ordered  the  trial  to  stand  to  be  made 
over  in  order  that  one  or  more  of  the  beneficiaries  might  be  Parties. 
added  as  parties  to  represent  the  others.  Four  of  the 
beneficiaries  were  accordingly  added,  and  on  the  action 
again  coming  into  the  paper  for  trial  an  order  was  made 
directing  that  these  four  should  represent  all  the  bene- 
ficiaries for  the  purposes  of  the  action,  (e) 

Where    there    are   numerous   persons    having   the  same  R-  7. 
interest    in   one    action  or    matter,  one   or  more   of    such       *^'"®  parties 

'  _  numerous,  one 

persons  may  sue  or  be  sued,  or  may  be  authorised,  at  or  or  more  may 
before  the  trial,  by  the  Judge  or  registrar  to  defend  in  such  ^^^^\  ^^  ^^^^ 
action  or  matter,  on  behalf  or  for  the  benefit  of  all  parties  so  the  benefit  of 
interested.  all- 

This  rule  is  an  exception  to  the  general  rule  of  Equity  j. "  9'  ''    *     ' 
that  no  person's  interest  shall  be  bound  in  his  absence ; — the 
exception  arising  from  the  complication  of  human  affairs, 
which  would  in  some  instances  produce  a  denial  of  justice 
if  the  general  rules  were  strictly  adhered  to.  (/)     Perhaps 

(c)  Compare  s.  42,  r.  9  of  the  Chancery  Amendment  Act,  1852  (15  &  16 
Vict.  c.  86)  the  object  of  which  appears  to  Lave  been  to  place  trustees, 
where  practicable,  in  the  same  position  with  regard  to  real  estate  as 
executors  and  administrators  were  as  to  personal  estate. 

(cZ)  Ee  Bowden,  45  Ch.  D.  444 ;  Be  Cross,  20  Ch  Div.  109;  Re  Cooper, 
20  Ch.  Div.  635,  where  it  was  held  by  the  Court  of  Appeal  that  the 
plaintififs  (executors  and  trustees)  ought  to  have  been  ordered  to  pay  the 
costs  of  cestuis  que  trust  improperly  joined  as  defendants  to  an  action  to 
set  aside  mortgages  of  the  trust  property  on  the  ground  that  they 
amounted  to  forgeries.  Upon  the  first  part  of  this  order  generally  see 
May  V.  Neioton,  34  Ch.  D.  347,  and  upon  the  question  when  the  trustees 
of  a  marriage  settlement  represent  the  cestuis  que  trust  in  an  action  for 
administration  of  the  trusts  of  a  will  under  which  the  right  to  the  settled 
property  arose,  see  observations  of  Cotton,  L.J.,  in  Be  Medland,  41 
Ch.  D.  489. 

(e)  Gas  Light,  etc.,  Co.  v.  Toicse,  35  Ch.  D.  526  ;  see  also  May  v.  Newton, 
34  Ch.  D.  347;  Butler  v.  Butler,  7  Ch.  Div.  116;  14  Ch.  D.  829;  Payne 
V.  Parker,  1  Ch.  327 ;  Be  Bees,  15  Ch.  D.  490. 

(f)  See  observations  of  Lord  Langdale  in  Powell  v.  Wright,  7  Beav. 
449,  450. 
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the  most  familiar  application  of  the  principle  involved  in 

the  first   part  of  this   rule   is  where   one  creditor   sues  on 

behalf  of  himself  and  all  the  other  creditors  of  a  deceased 

person,  (g) 

In  Be   Pringle,  (h)  Hall,  V.C.,  under   the   corresponding 

E.  S.  C.  authorised  defendants  who  filled  the  double  capacity 

of  executors  and  two  of  the  next  of  kin  of  a  testatrix  whose 

will  came  before  the  Court  for  construction,  to  defend   on 

behalf  of  certain  other  next  of  kin,  who  were  not  before  the 

Court. 

When  absent        When  the  Court  authorises  some  of  the  parties  to  defend 

parties  will  be  on  behalf  of  absent  parties,   the  course  to  be   adopted   by 

P^^^'^'      i^       a  dissentient   is   to  apply  for   an   order,  adding   him   as   a 

adopted  by  a     defendant   in   person,  (i)     Rule  7  only   applies   to   persons 

dissentient.       -^i^q  have,  or  claim  some  proprietary  right  which  they  are 

Rule  only         asserting  or  defending  in  the  action  or  matter,  (k) 

propi-ietary°         Where   a  defendant  desires   to  defend  on   behalf  or  for 

right.  the   benefit   of  others  having   the    same   interest  he   shall 

R-  8.  within  two  clear  days  of  the  date  of  service  of  the  summons 

fendant  desires  °^  ^^^  S^"^®  notice  to  the  plaintifi"  of  his  intention  to  apply, 

to  defend  on      upon  a  day  and  hour  to  be  named  in  such  notice,  to  the 

behalf  of  registrar  for  leave  so  to  defend,  and  shall  file  an  affidavit  of 

others. 

the  facts  upon  which  he  relies  to  obtain  such  leave,  together 

with  the  names,  addresses,  and  occupations  of  such  persons, 

and  the  registrar  may  theieupon   make   an  order  for   the 

defendant  so  to  defend,  and  shall   add   the  names  to   that 

of  the   defendant  in  the  plaint   and   minute   book,   and   a 

copy  of  such   order  shall  be   personally  served  on  each   of 

such  persons  and  notice  sent  to   the  plaintiff  according  to 

Form  111,        the  form  in  the  Appendix:   Provided  that  the  plaintiff  or 

■*^PP'  any  of  the  persons  whose  names  have  been  so  added  may 

at  the   trial   object  to   the  defendant  defending   on   behalf 

of  all  or  any  of  the  persons   as  to  whom  such  order   has 

been   made,  and   the   Judge  may   thereupon,  if  he  thinks 

fit,  strike  the  names  of  all  or  any  of  such  persons  out  of  the 


(q)  No  representation  order  is  required  in  such  case  :  May  v.  Newton, 
34  Ch.  D.  349.  -f'^  -^  ^<mm^-^  ^  J^^  f-  <fj-2.  fCji  '^-^^t— ^  "  '^^^^— y^'<^ // 
U^     ('^L^J^fd-     (//.)  17  Ch.  b.  821.    See  also  Pense  V.  Pfl«/nsOTt,  32  Ch.  D.  157.  '^'^f' 

.  ^  (i)  May  V.  Nnvton,  34  Ch.  D.  349  ;  Be  Youvg>i,  30  Ch.  Div.  421 ;  Watson 

■    ''  V.  Cave,  17  Ch.  Div.  19  ;  Fraser  v.  Cooper,  21  Ch.  D.  718 ;  and  rules  17,  24, 

and  28.  and  observations  thereon,  infra. 
(A)  Temperton  v.  liusseU,  1  Q.  B.  (93)  435. 
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proceedings,  and  order  the  defendant  to  pay  such  costs  as  he 
shall  think  fit. 

Infants  may  sne  as  plaintiffs  by  their  next  friends,  and  R.  9. 
may  defend  by  their  guardians  appointed  for  that  purpose,  Infants. 
but    nothing   herein    contained    shall     affect   the    right    of 
any  infant  to   sue  as  if  ^he  were   of  full  age   in   the  cases 
enumerated  in  section  ninety -six  of  the  Act.  (Z) 

Where  an  infant  desires  to  commence  an  action  (other  0.  5  r.  11. 
til  an  for  wages  or  piece-work,  or  for  work  as  a  servant),  Infant  suing, 
or  is  a  claimant  in  an  interpleader  proceeding,  he  shall 
procure  the  attendance  of  a  next  friend,  at  the  office  of  the 
registrar,  at  the  time  of  entering  the  plaint  or  delivering 
the  particulars  of  the  goods  and  chattels  alleged  to  be  his 
property.  The  plaint  shall  not  be  entered  or  the  particulars 
received  until  the  next  friend  has  undertaken,  according  to 
the  form  in  the  Appendix,  to  be  responsible  for  costs,  and  on  Form  64,  App. 
entering  into  such  undertaking  the  next  friend  shall  be 
liable  in  the  same  manner  and  to  the  same  extent  as  if  he 
were  himself  the  plaintiff;  and  the  action  or  interpleader 
proceeding  shall  proceed  in  the  name  of  the  infant  by  such 
next  friend,  and  the  undertaking  shall  be  filed  by  the 
registrar ;  but  no  order  of  the  Court  shall  be  necessary  for 
the  appointment  of  such  next  friend.  If  the  infant  fail  in 
or  discontinue  his  action  or  proceeding,  and  do  not  pay  the 
amount  of  costs  ordered  to  be  paid  by  him  to  the  defendant, 
proceedings  may  be  taken  for  the  recovery  of  such  amount 
from  the  next  friend  as  for  the  recovery  of  a  judgment 
debt. 

Any  person  sui  juris  may,  as  next  friend,  commence  an  ^ny  person 
action  in  the  name  and  on  behalf  of  an  infant  so  long  as  he  sui  juris  may 
is  not  an  accounting  party  in  the  action  ;    has  no  interest  a°"i^^ou^  '^° 
adverse  to  that  of  the  infant,  and  is  in  no  way  mixed  up  behalf  of  an 
with  any  defendant ;  but  the  infant's  father,  if  alive,  and  free  '"^^°*- 
from  any  of  these  objections,  has  the  primary  right  to  occupy 
that  position,  (m)     After  the  father's  death  a  testamentary  Right  of  father 
guardian  appointed  by  him  has  the  like  right ; — at  all  events  f':''  *°  ^^  °®^' 
as  between  himself  and  a  stranger,  (n)     Where  there  is  no 
testamentary  guardian,  then  in  absence  of  good  reason  to 

(I)  S.  96  applies  to  infants'  wages,  and  has  nothing  to  do  with  the 
equitable  jurisdiction  of  the  Court.  This  rule  in  other  respects  corre- 
sponds with  the  first  part  of  K.  S.  C,  0.  16,  r.  16. 

(m)  Woolf  V.  Pemberton,  6  Ch.  Div.  23. 

(n)  Hutchinson  v.  Norwood,  31  Ch.  D.  237. 

C 
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the  contrary  the  nearest  paternal  relations  of  the  infant  are 
entitled  to  nominate  the  new  next  friend,  (o) 
Action  on  be-        The  action  has  to  be  brought  by  the  next  friend  in  order 
half  of  infant    ^q   g^yg   security   for   costs  to   the   defendant ;    but   if  the 
Mend?  defendant  does  not  choose  to  object,  the  action  may  proceed 

without  a  next  friend,  (p)     Even  since  the  passing  of  the 
Married  M.  W.  P.  Act,  1882,  a  married  woman  cannot  be  a  next 

woman.  friend.  (5) 

In  Nalder  v.  HaivMns,  (r)  Lord  Brougham,  L.C.,  said  that 
the  Court  always  expected  next  friends  to  be  substantial 
persons ;  and  tbey  should  be  relations,  connections,  or  friends 
of  the  family,  and  not  mere  volunteers,  (s)  When,  however, 
the  action  is  clearly  for  the  benefit  of  the  infant,  the  Court 
will  not  remove  a  next  friend,  simply  because  he  is  poor  or 
a  stranger.  The  next  friend  of  an  infant  cannot  be  re- 
Poverty,  &c.,  quired  to  give  security  for  costs  on  the  ground  of  his 
of  next  friend  ;  poverty  or  insolvency.     The  case  is  otherwise  as  to  the  costs 

security  for        ^  -^ 

costs.  of  an  appeal,  (t) 

Action  im-  When  an  action  is  commenced  in  the  name  of  an  infant  by 

properly  com-  a  stranger,  or  under  circumstances  which  are  improper,  or 
nience  .  render  it  doubtful  how  far  it  is  for  the  infant's  benefit,  the 

proper  course  is  for  the  defendant  or  any  person,  who  is 
willing  to  act  as  next  friend  to  the  infant,  for  the  purposes 
of  the  application,  (next  friendpro  Jiac  vice,  as  he  is  called),  (ii) 
to  apply  to  the  Court  in  the  infant's  name,  for  an  order 
either  dismissing  the  action  with  costs  to  be  paid  by  the 
original  next  friend,  or  directing  an  enquiry  whether 
the  action  is  for  the  infant's  benefit,  and  whether  the 
oi'iginal  next  friend  is  a  fit  and  proper  person  to  be  the 
next  friend.  In  Sale  v.  Sale,  (y)  the  suit  was  at  once 
dismissed  with  costs,  to  be  paid  by  the  next  friend  who 
instituted  the  same ;  but  the  Chancery  Division  usually 
directs  the  enquiry  above  mentioned,  and  if  the  Chief  Clerk 
certify  that  the   action  is   not  for  the  infant's  benefit,  the 

(0)  Talhot  V.  T.,  17  Eq.  347. 

Ip)  Ex  parte  Brocldebank,  6  Ch.  Div.  360. 
Female  next  i'j)  ^'^  Dul:e  of  Somerset,  34  Ch,  D.  465.     A  female  next  friend  or 

friend,  kc.  guardian  ad  litem  should  be  described  as  either  a  spinster  or  a  widow,  as 

the  case  may  be  :  London,  etc.,  Co.  v.  Lray,  W.  N.  (93)  130. 

(r)  2  M.  &  K.  248. 

(s)  See  also  Be  Burgess,  25  Ch.  Div.  243. 

(0  Re  Elsom,  W.  N.  (77)  177 ;  Swain  v.  Folloics,  18  Q.  B.  Div.  585. 

(u)  Guy  V.  G.,  2  B.  462. 

Iv)  1  B.  586. 
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Court  will,  upon  the  further  application  of  the  defendant  or 
the  next  friend  pro  liac  vice,  dismiss  the  action,  and  may  do 
so  with  costs,  {lii) 

If  the  action  is  proper  in  itself,  but  the  next  friend  is  not  Action  proper  ; 
a   proper  person  to  occupy  that   position,  the  person  who  f,npj.oper" 
ought   to   be  appointed — in  general  the  infant's   father,   if 
alive,  or  other  nearest  relation — -should  apply  in  the  infant's 
name  by  himself,  as  next  friend  jjro  hac  vice,  to  remove  the 
original  next  friend  and  substitute  himself,  (x) 

A  next   friend  may,  upon  motion,  be  removed   for  mis-  Removal  of 
conduct,   e.g.,   not   prosecuting   the   proceedings   with   due  f 'li'migcouduct 
diligence,  or  refusing  to  appeal ;  (?/)  and  a  new  next  friend 
will  thereupon  be  appointed. 

If  two  actions  are  instituted  by  diiferent  next  friends,  the  Staying  one 
Court  will,  in  general,  and  on  an  application  for  that  purpose,  ^f  severa 
before  judgment,  consider  which  action  is  most  for  the 
infant's  benefit,  and  will  stay  proceedings  in  the  other  action. 
In  the  Chancery  Division  it  is  usual  to  direct  an  enquiry 
which  action  is  most  for-  the  infant's  benefit ;  but  if  the 
conduct  of  the  next  friend  in  the  action  which  is  stayed  be 
free  from  objection,  the  Court  will  in  general  provide  for  the 
payment  of  his  costs,  (z) 

On  the  death  of  a  next  friend,  the  nearest  paternal  relations  Nomination  of 
are,  as  a  rule,  entitled  to  nominate  a  new  next  friend,  (a)        °*:^^  "^^* 

friend. 

Although  a  next  friend  is  personally  liable  to  the  costs  of 
action,  or  of  any  special  application  therein,  just  in  the  same  ^^^^^    ' 
way  as  if  he  were  suing  on  his  own  account,  (&)  yet,  if  the  indemnity  out 
action  or  application  be  a  proper  one,  he  will  be  entitled  to  of  infant's 
be  indemnified  out  of  the  infant's  estate,  (c)  ^^^^  °' 

The  Court  may,  in  ordering  the  next  friend  to  pay  costs  Costs  of  un- 
of  unnecessary  parties,  reserve  the  question  how  the  same  ^'^^'^•"'^'^^y  1^'^ 
shall  ultimately  be  borne  ;  (d)  but  if  no  such  reservation  be 
made,  they  cannot,  on  further  consideration,  be  ordered  to  be 
paid  out  of  the  infant's  estate,  (e) 

iw)  Fox  V.  Stowerhmp,  1  B.  5S3 ;  Be  Elsom,  W.  N.  (77)  177. 
(x)  Woolf  V.   Pemberton,   6    Ch.    Div.    19 ;    Hutchinson    v.    Norwood, 
31  Ch.  D.  237  ;  Re  Burgess,  25  Ch.  Div.  243. 
((/)  Dupuy  V.  Welsford,  28  W.  R.  7G2. 
(z)  See  Chapter  on  Concurrent  Actions,  infra. 
(«)  Talbot  V.  T.,  17  Eq.  347. 

(&)  Be  Fish,  2  Ch.  (93)  422 ;  Be  Hicks,  W.  N.  (93)  138. 
(c)  Taner  v.  Ivie,  2  Yes.  Sen.  46G  ;  Pritchard  v.  Boherts,  17  Eq.  222. 
(rf)  Pearce  v.  P.,  9  Ves.  548. 
(e)  Caley  v.  C,  25  W.  E.  528. 

c  2 
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Compromise  of 
action. 

Application  to 
the  Court  to 
sanction  com- 
promise. 


EflFect  of 
sanction. 


Infant  coming 
of  age. 

When  liable 
to  costs. 


0.  3,  r.  10. 
Action  by 
married 
woman,  45  & 
46  Vict.  c.  75. 


0.  5,  r.  12. 


A  next  friend  has  no  power  to  enter  into  a  compromise 
whereby  he  agrees  not  to  appeal,  or  otherwise  gives  up  a 
right  on  the  infant's  behalf.  (/)  Where  it  is  desired  to 
compromise  an  action  in  which  an  infant  or  other  person 
under  disability  is  interested,  the  proper  course  is  to  make 
an  application  to  obtain  the  sanction  of  the  Court,  which 
"will  be  given  upon  the  Court  being  satisfied  by  proper 
evidence  that  the  compromise  proposed  will  be  for  the 
infant's  or  other  person's  benefit.  When  the  Court  shall 
have  sanctioned  the  compromise,  the  effect  is  the  same  as  if 
the  infant  or  other  person  had  been  both  of  full  age,  and  free 
from  disability,  (cf) 

When  an  infant  comes  of  age  the  next  friend  should  not 
take  any  further  proceedings  in  his  name. 

An  infant  is  not  personally  liable  to  the  costs  of  an  action 
commenced  while  he  was  under  age  by  his  next  friend ;  but 
he  may  become  so  if  he  does  any  act  adopting  the  pro- 
ceedings. (Ji) 

In  those  cases  to  which  the  Married  Women's  Property 
Act,  1882,  does  not  apply,  a  married  woman  may  sue  by 
her  next  friend,  nevertheless  by  leave  of  the  Judge  or 
registrar  she  may  sue  or  defend  without  her  husband  and 
without  a  next  friend,  on  giving  such  security,  if  any,  for 
costs,  as  the  Judge  or  registrar  may  require,  and  such  leave 
may,  in  the  discretion  of  the  Judge  or  registrar,  be  given 
with  or  without  the  imposition  of  terms,  at  the  trial,  or  at 
any  time  during  the  course  of  the  action  or  matter. 

Where  a  plaint  is  entered  by  a  married  v^oman  in  which 
her  husband  shall  not  be  joined,  she  shall  state  the  name, 
and  so  far  as  she  can,  the  address   and  description  of  her 


(/)  Rhodes  V.  Swithenhanh,  22  Q.  B.  Div.  577. 

((/)  A  compromise  affecting  an  infant's  interests  should  be  such  as  is 

af^recd  to  by  the  next  friend,  and  the  Court  requires,  in  addition  to  such 

other  evidence  as  may  enable  it  to  judge  of  its  propriety,  an  affidavit  by 

the  infant's  solicitor  that  he  believes  the  compromise  will  be  for  the 

infant's  benefit.     In  the  Chancery  Division  the  application  has  also  to  be 

supported  by  the  opinion  of  counsel  to  the  like  effect.     If  the  opinion  be 

given  by  a  junior   counsel,  and  a  senior  counsel  is  instructed  on  the 

f  hearing  of  the  application,  the  Senior  is  asked  in  Court  whether  he  agrees 

^   with   tiic  Junior's  opinion.     The  Court,  however,  has  no  jurisdiction  to 

enforce  a  corapromiso  upon  an  infant  against  the  opinion  of  his  next 

friend  or  guardian,  or  of  his  legal  advisers:  Be  BirchaU,  16  Ch.  Div.  41. 

Upon  the  question  how  far  a  compromise  to  buy  out   a  plaintiff  will 

z.      ■    7-    /        amount  to  a  j-fs  ywii'm/rt,  or  prevent  a  new  action  being  commenced  on  the 

f//on,r,or r!r  infant's  behalf,  see  Worman  v.  W.,  43  Ch.  D.  29G. 


Evidence  on 
application  to 
sanction 
compromise. 


Concurrence 
next  friend. 
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husband ;  and,  except  in  those  cases  to  which  the  Married 
Women's  Property  Act,  1882,  applies,  she  shall,  unless  the 
Judge  or  registrar  shall  otherwise  order,  also  procure  the 
attendance  of  a  next  friend,  who  shall  give  the  same  un- 
dertaking and  incur  the  same  liability  as  the  next  friend 
of  an  infant  plaintiff. 

S.  1,  sub-s.  2  of  the  Married  Women's  Property  Act,  1882,  Change  in 

made  a  decided  alteration  in  the  practice  of  the  Courts  as  to  '"''^^  '''^  *° 

'-  parties  where 

parties.     iJeiore  this  Act  the  general  rule  was  that  m  an  married 

action  or  suit  to  recover  a  married  woman's  property  the  woman  in- 

terested. 
husband  and  wife  had  to  be  co-plaintiffs  ;  but  if  the  wife 

claimed  some  right  in  opposition  to  the  rights  claimed  by 
her  husband,  as  if  the  pioperty  sought  to  be  recovered  had 
been  settled  to  the  separate  use  of  the  wife,  or  if  she  desired 
to  enforce  her  equity  to  a  settlement,  (i)  then  the  wife  alone 
as  j)laintiff  sued  by  a  next  friend,  making  the  husband  one 
of  the  defendants  ;  (j)  and  when  a  wife  was  sued  as  defend- 
ant the  husband  had  to  be  made  a  co-defendant  with  her. 

But   a   woman   who   had   obtained  a  judicial  separation,  Judicial 
or  an  order  having  the  effect  (h)  of  a  iudicial  separation,  ^^P^*"'^*!''" '~ 

^  .  protection 

could  sue  without  a  next  friend,  and  of  course  she  may  now  order, 
so  sue. 

The  E.  S.  C.  do  not  contain  any  rule  corresponding  to  the  Property  in 
C.  C.  R.  now  under  consideration  :  0.  16,  r.  16,  of  the  former  Jgf^^j':f^'J.^ 
only  provides  so  far  as  relates  to  married  women  that  they  coming  into 
may  sue  and  be  sued  as  provided  by  the  Married  Women's  possession 
Property  Act,  1882.     The  question  arises  then,  what  are  the 
cases  referred  to  in  0.  3,  r.  10,  above  set  forth  as  those  "  to 
which  the  Married  Women's  Property  Act,  1882,  does  not 
apply."     The  following,  it   is  submitted,  is   a  case  of  this 
kind.     In  Beid  v.  R.  (I.)  the  Court  of  Ajopeal  decided,  after  Reid  v.  B. 
a  conflict  of  decisions  in  the  Courts  below,  that  where,  at 
the   time   when   the  Act   came   into   operation,  a   married 
woman  was  entitled  to  property  in  reversion  or  remainder 
not  settled  to  her  separate  use,   such  property   did   not,  by 
virtue  of  s.  5,  become  separate  property.     The  result  of  this 

(t)  See  Elihanh  v.  Montolieu,  5  Ves.  737,  and  notes  thereto  in  1  Wh.  & 
Tu.  L.  C.  Eq.  486. 

(j)  Roberts  v.  Ecans,  7  Ch.  D.  830. 

(k)  20  &  21  Vict.  c.  85,  ss.  21,  25,  and  26 ;  21  &  22  Vict.  c.  108,  ss.  6-8  ; 
41  &  42  Vict.  c.  19,  s.  4  ;  47  &  48  Vict.  c.  68,  s.  5;  Mcholson  v.  Drury 
&  Co.,  7  Ch.  D.  48 ;  but  see  Hill  v.  Cooper,  2  Q.  B.  (93)  85. 

(0  31  Ch.  Div.  402 ;  see  also  Be  Parsons,  45  Ch.  D.  51. 
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decision  is  that  on  a  married  woman  becoming,  in  such  case, 

entitled  in  possession,  eitlier  by  the  death  of  a  tenant  for  life 

Such  property  qj.  otherwise,  the  iDroperty  becomes  subiect  both  to  the  marital 


right,  if  the  husband  be  still  living,  and  to  her  equity  to 
a  settlement  (if  any).  To  recover  the  property  from  a 
third  party  in  such  a  case  before  the  Judicature  Acts,  the 
husband  and  wife  had  to  be  co-plaintiffs  ;  and  iu  an  action  by  a 
wife  to  enforce  actively  her  equity  to  a  settlement,  it  was 
obligatory  on  her  to  sue  by  a  next  friend,  making  her 
hiisband  a  defendant,  (m)  She  may  now  under  the  C.  C.  E., 
0.  3,  r.  10,  apply  to  the  Judge  or  registrar  for  leave  to  sue 
without  a  next  friend. 

When,  before  the  Married  Women's  Property  Act,  1882, 
husband  and  wife  were  defendants,  they  had  to  defend 
together,  and  a  sejoarate  defence  without  obtaining  an  order 
for  that  purpose  was  irregular,  (n)  It  is  submitted  that 
this  rule  now  applies  in  the  County  Court  to  cases  like  Meid 
V.  M.  (o)  An  order  for  a  wife  to  defend  separately  might 
have  been  obtained  if  she  lived  separate  fiom  her  hus- 
band ;  (jp)  if  she  claimed  in  opposition  to  his  claims,  or 
disapproved  of  his  intended  defence ;  (</)  or  if  he  were  non 
compos,  (r)  If  a  husband  sued  his  wife,  he  treated  her  as  a 
order  required  /gjj^e  ggi^    c^^^  g]^g  could  then,  of  coursc,  defend  separately 

when  husband  "^    -^i        ^  .        ^      xi     x 

Without  an  order  for  that  purpose. 


marital  right, 
&c. 

Parties  ; — 
action  against 
a  third  party ; 
— equity  to 
settlement. 

Leave  to  sue 
without  a 
next  friend. 

When  husband 
and  wife  must 
defend  jointly. 


When  wife 
could  obtain 
order  to  defend 
separately. 

No  such 


sued  wife. 


In  all   cases  in  which  lunatics  and 


of  unsound 


tics  and  per- 
sons of  un- 
sound mind. 


0.  3  r.  11.  ^^  ^^^   cases  m  wnicn  lunatics  ana   persons 

Actions  by  and  mind  not  SO  found  by  inquisition  might  respectively  before 
agams  -  ^^^  .^^^  November  1875  (s)  have  sued  as  plaintiffs,  or  would 
have  been  liable  to  be  sued  as  defendants  in  any  action,  they 
may  respectively  sue  as  plaintiffs  in  any  action  by  their 
committee  or  next  friend  according  to  the  practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,  and  may  in 
like  manner  defend  any  action  by  their  committees  or  guar- 
dians appointed  for  that  purpose. 

An  action  on  behalf  of  a  lunatic  so  found  by  inquisition  is 
commenced  in  his  name  by  the  committee  of  his  estate,  the 
committee  being  a  co-plaintiff  with  the  lunatic  ;  and  in  like 

(m)  Giacometti  v.  Prodgers,  14  Eq.  253,  S  Ch.  338. 
(»0  Noel  V.  N.,  13  Ch.  D.  510. 
(o)  Stqrra. 

(p)  Noel  y.  N.,  supra. 

(<l)  Kedesdale  on  Pleading,  5th  edition,  p.  125. 
(r)  Edcourt  v.  Eioington,  9  Sim.  252. 

(s)  The  day  on  which  the  Judicature  Acts  came  into  operation.  See 
iyifra. 


Lunatic 

plaintiff; 

defendant. 
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manner   the  committee  of  tlae  estate  must   be  made  a  co- 
defendant  where  a  lunatic  so  found  is  sued.  (€)     But  if  the  Committee 
committee  have  an  interest  adverse  to  that  of  the  lunatic,  or  ^^^^"^^  adverse 

interest   &c 

there  be  no  committee,  then  the  action  may,  by  the  Order  of  ' 

the  Judge  in  Lunacy,  be  commenced  by  a  next  fiiend.      A  Petition  by- 
petition  on  behalf  of  a  lunatic  should  be  presented  by  a  next  ^""^^''^• 
friend   as  well   as  by  the  committee ;    but   the  committee  Committee 
himself  may  be  the  next  friend,  (u)     A  person  of  unsound  ^^^^  "'lend. 
mind,  not  so  found  by  inquisition,  sues  by  a  next  friend  and  so^uq^'^^j  j^" 
defends  by  a  guardian  ad  litem,  (y) 

Any  person  may  commence  an  action  as  next  friend  of  a  Any  person 
person  of  unsound  mind,  not  so  found  by  inquisition,  very  ™j|7  commence 
much  in  the  same  way  as  in  the  case  of  an  action  on  behalf 
of  an  infant ;  but  he  does  so  entirely  at  his  own  risk ;  and 
he  must   be  prepared  to  vindicate  the  necessity  and  pro- 
priety of  his  proceedings. 

He   must   not   continue   the  proceedings   if  the  plaintiff  Recovery  of 
should  recover  pendente  lite.     Any  such  proceedings  would  ''^^''*"^- 
be  irregular  and  void. 

If  an  action  be  commenced  in  the  Chancery  Division  by  a  ^^odus  proce- 
next  friend  on  behalf  of  a  person  alleged  to  be  of  unsound  acUon^om- 
mind,  but  who  is  not  so,  the  proper  course  to  adopt  is  to  apply  menced  on  be- 
to  the  Court  on  notice  to  the  next  friend,  as  well  as  to  the  l^'^'f^^,""*^  j"" 

truly  alleged 

defendant  asking  that  the  action  may  be  dismissed,  on  the  to  be  of  im- 
ground  that  the  same  was  commenced  without  the  applicant's  sound  mind, 
authority,  and  by  falsely  alleging  that  he  was  of  unsound 
mind,  and  also  asking  that  the  next  friend  may  be  ordered  to  Costs  in  such 
pay   the  plaintiff's  and  defendant's  costs  of  the  action  (in-  '^^^^^ 
eluding  the  costs  of  the  application),  those  of  the  plaintiff  as 
between  solicitor  and  client,  and  those  of  the  defendant  as 
between  party  and  party.     This  is  the  order  to  which  the 
plaintiff  will  be  entitled,  if  successful ;  (io)  but  if  there  is  a 
co-plaintiff,  the  application  should  ask  that  the  name  of  the  Co-piaintiff. 
applicant  may  be  struck  out  as  co-plaintiff,  (x)     If,  however,  Conflict  of 
there  is  any  conflict  of  evidence,  the  Court  may  direct  an  evidence, 
enquiry  "  whether  the  plaintiff  A.  B.  was  on  the 
18  Qhe  date  of  the  issue  of  the  application^  competent  to 

(0  See  Lunacy  Act,  1890  (c.  5),  ss.  108,  342;  Kedeedale  on  Pleading, 
5th  edition,  pp.  31,  et  seq.,  12i,et  seq. 
(m)  Re  Bolton,  W.  N.  (,88)  243. 
(v)  Redesdale  on  Pleading,  p.  125. 
(w)  Palmer  v.  Waleshi^,  3  Ch.  732. 
(x)  HowM  V.  Lewis,  W.  N.  (91)  181. 
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retain  the  solicitor  (named?)  to  issue  the  application  on  his 
behalf?  and,  if  not,  whether  it  was  for  his  benefit  that  the 
action  should  be  prosecuted  in  his  name  by  C.  D.  as  his 
next  friend."  (jj) 

Before  an  action  can  be  instituted  or  defended  on  behalf 
of  a  person  found  lunatic  by  inquisition,  the  sanction  of  the 
Judge  in  Lunacy  (z)  should  be  obtained.  If  an  action  be 
commenced  by  a  next  friend  on  behalf  of  a  person  of  unsound 
mind  not  so  found,  and  he  be  so  found  pendente  lite,  then  the 
next  friend  has  no  power  to  continue  the  action.  The 
action  is  by  the  finding  of  the  inquisition  absolutely 
paralyzed.  Any  further  proceeding  therein  by  the  next 
friend  would  amount  to  a  contempt  of  the  Court  of  Lunacy, 
and  be  irregular  and  void,  (a)  But  the  action  may  be 
continued  by  the  committee  acting  under  the  sanction  of  the 
Court  of  Lunacy,  and  if  the  next  friend  can  satisfy  that 
Court  that  the  proceedings  prior  to  the  finding  of  the 
inquisition  were  taken  bond,  fide,  and  were  for  the  benefit  of 
the  lunatic,  it  would  order  that  the  next  friend  be  reimbursed 
the  amount  of  his  costs  out  of  the  lunatic's  estate,  just  as  it 
would  recompense  any  other  person  who  had  rendered  services 
to  the  lunatic,  (6)  Solicitors  may  be  ordered  to  make  good 
to  the  lunatic's  estate  all  moneys  paid  out  of  that  estate  in 
consequence  of  the  continuation  of  the  action  after  notice  of 
the  finding  of  the  inquisition,  and  to  refund  the  costs  paid  to 
them  of  the  subsequent  proceedings  therein,  as  well  as  to  pay 
the  costs  of  the  proceedings  to  compel  them  so  to  do,  (c) 

The  Court  will,  at  the  trial  of  an  action  touching  the 
estate  of  a  person  of  unsound  mind  not  so  found  insist  upon 
being  satisfied  by  proper  evidence  that  wliat  is  asked  is  for 
the  benefit  of  such  person  (d)  and  the  Chancery  Division 
may  also  in  such  case  refuse  to  pronounce  judgment  until 
an  inquisition  shall  have  been  held,  and  a  committee  of  the 
estate  duly  appointed,  (e) 


{y)  Howell  v.  Leiois,  W.  N.  (91)  181. 
(2)  See  Lunacy  Act,  1890  (53  Vict,  c.  5),  s,  108. 
(rt)  Beall  V.  Smith,  9  Cli.  95.   <^  cc^-^OcZ-   «  (t 
(h\   Th  f 


(b)  lb. 

(c)  lb. 

(d)  Wilder  v.  Pigott,  22  Ch.  D.  268 ;  Porter  v.  P.,  .37  Ch.  Div.  420  ; 
explaining  and  qualifying  dictum  of  James,  L.J.,  in  Halfhidew.  Robinson, 
9  Gh.  375. 

{e)  Jones  v.  Lloyd,  18  Eq.  273. 
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In  all  actions  or  matters  to  which  any  infant  or  person  R.  12. 
of  unsound  mind,  whether  so  found  by  inquisition  or  i^o*.  disatlmy  how 
or  person  under  any  other  disability,  is  a  party,  any  con-  consents  can 
sent  as  to  the  mode  of  taking  evidence  or  as  to  any  other  ^^  S'^^'^- 
procedure  given  by  the  next  friend,  guardian,  committee,  or 
other  person  acting  on  behalf  of  the  person  under  disability, 
shall,  with  the  consent  of  the  Judge,  have  the  same  force  and 
eflFect  as  if  such  party  were  under  no  disability  and   had 
given  such  consent.     Provided  that  no  such  consent  by  any 
committee  of  a  lunatic  shall  be  valid  as  between  him  and  the 
lunatic  unless  given  Avith  the  sanction  of  the  Lord  Chan- 
cellor or  Lords  Justices  sitting  in  lunacy.  (/) 

Any  two  or  more  persons  claiming  or  being  liable  as  co-  o.  3.,  r.  13a, 
partners  may  sue  or  be  sued  in  the  name  of  the  respective  Co-partners 

,.,.,,  ,      T       rnav  sue  and 

firms,  if  any,  of  which  such  persons  were  co-partners  at  the  be  sued  in  the 

time  of  the  accruing  of  the  cause  of  action ;  and  in  any  such  name  of  their 

case  on  application  by  any  party  to  the  action  the  registrar  j^  y  ^    q_ 

may  order  a  statement  of  the  names  of  the  persons  who  were  48a.,  r.  1. 

at  the  time  of  the  accruing  of  the  cause  of  action  co-partners 

in    any    such   firm,  to   be    furnished   in    such    manner,  and 

verified  on  oath  or  otherwise,  as  the  registrar  may  direct. 

Where  an  action  is  brought  by  partners  in  the  name  of  0.  3.,  r.  14a. 

their  firm  the  plaintiffs  or  their  solicitors  shall,  on  demand  Application 
'-  ,       lor  names  oi 

made  in  writing  by  or  on  behalf  of  any  defendant,  forthwith  firm  in  an 

send    by   j^ost    to    the  defendant   so   applying   and    to   the  action  by  a 

registrar  the  names  and  places  of  residence  of  all  the  persons        ' 

constituting  the  firm  on  whose  behalf  the  action  is  brought,  j.  2.   '    '        * 

And  if  the  plaintiifs  or  their  solicitors  shall  fail  to  comply 

with  such  demand,  all  proceedings  in  the  action  may,  upon 

an  application   for  that  purpose,  be  stayed  upon  such  terms 

as   the   Judge   may  direct,  or  the  Judge  at   the  trial  may 

adjourn  the  hearing  on  such  terms  as  he  may  think  fit.    And 

when  the  names  of  the  partners  are  so  declared,  the  action 

shall  proceed  in  the  same  manner  and  the  same  consequences 

in  all  respects  shall  follow  as  if  they  had  been  named  as  the 

plaintiffs  in  the  summons.     But   all   the  proceedings  shall, 

nevertheless,  continue  in  the  name  of  the  firm. 

Any  person  carrying  on  business  in  a  name  or  style  other  0-  3,  r.  iGa. 

than  his  own  name  may  be  sued  in  such  name  or  style  as  if  j^  carried^on^* 

it  were  a  firm  name,  and  so  far  as  the  nature  of  the  case  will  by  one  person. 

(/)  Now  the  Judge  in  Lunacy,  see  Lunacy  Act,  1890  (c.  5),  s.  108.   As 
to  this  Rule  see  Kuatchbull  v.  Fowle,  1  Ch.  D.  6U4. 
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K.S.C.,  0.  48a. 
r.  11. 

F.ffect  of 
Rr.  13a.  and 
14a. 


R.  13«.  ouly 
permissive. 


permit,  all  the  provisions  of  these  rules  relating   to  pro- 
ceedings against  firms  shall  apply. 

Before  the  Judicature  Acts  all  the  members  of  a  partner- 
ship had  to  be  made  parties  by  name.  The  rules  above  set 
forth  relieve  the  plaintiff  partners  from  the  necessity  of  dis- 
closing their  individual  names,  where  the  justice  of  the  case 
does  not  so  require ;  and  when  it  does,  they  enable  the  other 
party  to  obtain  such  disclosure  from  their  opponents,  and  by 
oath  if  necessary.  Eule  13a  is  only  permissive.  The  action 
may,  as  before  the  Judicature  Acts,  be  commenced  by  or 
against  the  partners  in  their  individual  names.  R.  13a 
applies  whether  the  firm  be  plaintiffs  or  defendants ;  E.  14a 
only  where  the  firm  are  made  plaintiffs. 
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CHAPTEE  III. 

JOINDER    OF    CAUSES  OF    ACTION.  (^) 

No   cause   of  action  shall,  unless  by  leave   of  the  Judge,  or  0.  4,  r.  1. 
registrar,  be  ioined  with  an  action  for  the  recovery  of  land,  What  claims 

1    .  .  [.  r'  c  may  be  joined 

except  claims  m  respect  of  mesne  profits,  or  arrears  oi  rent  or  ^vjth  action  for 
double  value  in  respect  of  the  premises  claimed,  or  any  part  i-ecovery  of 
thereof,  or  damages  for  breach  of  any  contract  under  which  j^  g  c.  o.  18 
the  same  or  any  part  thereof  are  held,  or  for  any  wrong  or  r.  2. 
injury  to  the  premises  claimed. 

Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless  R.  2. 
by  leave  of  the  Judge  or  registrar,  be  ioined  with  any  claim  Jo'}^'^'^!"  ^^ 

•^       .        .  ,  .  'J  J  claims  by 

by  him  m  any  other  capacity.  trustee  in 

Subject  to  the  two  preceding  rules  a  plaintifi"  may  unite  in  bankruptcy. 
the  same  action  several  causes  of  action,  without  leave  of  the  ^/^^  'I,'  ^' 

It  is  scarcely  necessary  to  mention  that  "  an  action  for  the  R.  3.  ' 

recovery  of  land"  has   taken  the  place  of  the  old  Common  "^°^°'^'^''°' ^. 

.  .  TP111  •  -i   •     causes  ot  action 

Law  action  of  ejectment.     In  fact  the  old  name  is  used  m  generally. 

s.  59  of  the  Act  («')  which  provides  that  "  all  actions  of  eject-  K-S.C,  0. 18, 

ment  where  neither  the  value  of  the  lands,  tenements,  or 

C.  C.  Act 
hereditaments,  nor  the  rent  payable  in  respect  thereof,  shall  -^ggg'  g  59^ 

exceed  the  sum  of  fifty  pounds  by  the  year,  may  be  brought  Ejectment 

and  prosecuted  in  the  Court  of  the  district  in  which  the  ^^'  ^"^^  °"''  /J. 
■I-  _  _  value  nor  rent 

lands,   tenements,    or  hereditaments   are  situate;   Provided  exceeds  £50. 
that  the  defendant  in  any  such  action  of  ejectment,  or  his  Power  to  have 
landlord  may,  within  one  month  from  the  day  of  service  of  u-'^^Jf'y"*;^  ^^ 
the   summons,    apply   to   a   Judge   of   the   High    Court   at  ^ifen  it  affects 
Chambers  for  a  summons  to  the  plaintiff  to  show  cause  why  title  to  land 
such  action  should  not  be  tried  in  the  High  Court  on  the  j^^j._ 
ground  that  the  title  to  lands  or  hereditaments  of  greater 

i<j)  See  s.  81  of  the  Act  which  forbids  the  dividing  of  a  cause  of  action  Splitting 
for  the  purpose  of  bringing  two  or  more  actions  inatead  of  one.  causes  of 

(/()  Hannay  v.  Smurthwaite,  2  Q.  B.  (93)  ■±13.<«^<-«^'/  4  C  /^^   ^^^       action. 
(0  See  also  ss.  138,  139,  et  seq.  as  to  the  recovery  of  small  tenements. 
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annual  value  than  fifty  pounds  would   be  affected  by   the 

decision  in  such  action  ;  and  on  the  hearing  of  such  summons 

the  Judge  of  the  High  Court,  if  satisfied  that  the  title  to 

other  lands  would  be  so  aflected,  may  order  such  action  to 

be  tried  in  the  High  Court,  and  thereupon  all  proceedings  in 

the  court  in  such  action  shall  be  discontinued. 

Peculi.arities  of      The  old  action  of  ejectment  had  several  peculiarities.     No 

old  action  of     other  causc  of  action  could  be  joined  with  it.     Though  only 

a  tenant  of  the  land  was  sued,  the  landlord  might  come  in 

and  defend.     The  defendant  simply  pleaded  "not   guilty," 

leaving  the  plaintiff  to  prove  his  title.     These  peculiarities 

have   been   substantially   maintained   since   the   Judicature 

Acts  came  into  operation ;  but  the  first  of  them  has  been 

modified  by  leaving  it  to  the  discretion  of  the  Court,  whether 

two  proposed  causes  of  action  ought  to  be  joined  or  not; 

When  leave  of  and,  in  practice,  the  leave  is  only  given  when  the  causes  of 

given.     g^Qtion  are  proper  to  be  joined,  and  they  arise  out  of  the  same 

state  of  circumstances,  (j) 

Heir  claiming        Leave  has  been  given  to  join  with  a  claim  for  possession 

real  estate  and  ^^  land,  a  claim  for  admiuistration  of  an  intestate's  personal 

administration  ...  .  , 

of  personalty,    estate,  the  plaintiff  claiming  the  real  estate  as  heir-at-law 
and  a  share  of  the  personal  estate  as  next  of  kin  ;  (¥)  a  claim 
Eeceiver.  for    the    appointment   of    a   receiver ;  (I)    an   injunction   to 

Injunction.  restrain  a  defendant  from  receiving  the  rents  of  the  land  ;  (in) 
de'ir&c"^'''  delivery  up  and  cancellation  of  a  deed  under  which  the 
Assault  and      defendant  claimed  the  land ;  {n)  for  assault  and  trespass  in 

trespass. 

Leave  of  Court  U)  ^^  PUcher,  11  Ch.  Div.  907;  see  also  Gledhill  v.  Hunter,  14  Ch.  D. 
should  be  ^^^'  This  leave  should  be  obtained  before  the  commencement  of  the  action : 

obtained  bpfor.^  -^^  Pilcher,  supra ;  but  see  Musgrave  v.  Stevens,  W.  N.  (81)  163 ;  Bush- 
action  com-        ^^ooke  v.  Farley,  33  W.  K.  557 ;  Re  Derbon,  36  W.  E.  667. 
nienced  Upon  the  question  what  is  an  action  for  the  recovery  of  land  for  the 

purposes  of  the  rules  now  under  consideration,  see  the  above-mentioned 
What  is  an  g^se  of  Gledhill  v.  Hunter,  14  Ch.  D.  492 ;  Harloch  v.  Ashhury,  19  Ch.  Div. 
action  for  539  .  ^g^th  V.  Pugh,  6  Q.  B.  Div.  345, 7  App.  235  ;  Hohson  v.  Monls,  W.  N. 

recovery  of  (-gj.-)  g  jf^  i^  addition  to  a  claim  for  possession  of  land,  a  claim  be  made 
^^i^i-  which  is  merely  ancillary  to  the  claim  for  possession,  e.g.,  a  declaration 

of  title,  or  a  receiver :  Gledhill  v.  Hunter,  supra ;  or  an  injunction  : 
Kendrick  v.  Roberts,  30  "W.  K.  365 ;  then  no  leave  will  be  necessary ; 
secus,  if  the  claim  for  possession  and  for  an  injunction,  etc.,  constitute  two 
distinct  causes  of  action  :  Hamblirig  v.  Wallaiii,  W.  N.  (89)  133.  But 
Interlocutorv  ^®®  Read  v.  Wotton,  2  Ch.  (93)  171,  as  to  the  dift'erence  between  a  claim 
•    •       ij  „  for  a  perpetual,  and  for  a  mere  interlocutory  injunction, 

injunction.  ^^^^  Kitching  v.  K.,  24  W.  R.  901. 

(I)  Allen  V.  Kennett,  24  W.  R,  845;  Cook  v.  Enchmarch,  2  Ch.  D.  Ill ; 
but  see  Gledhill  v.  Hunter  (^supra). 

(m)  Cook  V.  Enchmarch,  supra. ;  but  see  Bead  v.  Wotton,  supra. 
(?t)  Cook  V.  Enchmarch,  supra. 


JOINDER    OF  CAUSES   OF  ACTION.  29 

taking   forcible   possession   of    the    land  sought   to  be   re-  Realty  and 

covered ;  (o)  and  it  would  also  be  granted  where  it  is  sought  compriseff  in 

to  recover   real  and  personal  estate  comprised  in  the  same  one  instiu- 

instrument ;  (p)  rule  1  applies  to  counterclaims  (q).  ment. 

Upon  the  Judicature  Acts  coming  into  operation  an  appli-    "  ^ J^VP  'fs  o 
i  _    _  _  '^  ^  ^\       counterclaims. 

cation  for  leave  to  join  a  claim  for  the  recovery  of  land  with  -^^^^^  ^^ 
another  cause  of  action   was  often  made   in  the   Chancery  obtaiuing 
Division  of  the  High  Court  by  ex  parte  motion  ;  but  now  the  ^^'^^®- 
leave  is  generally  given  by  the  chief  clerk  indorsing  the 
word  "  fiat "  on  and  signing  the  writ  before  being  sealed ; 
and  in  such  case  no  formal  order  is  drawn  up.     There  would 
appear  to  be  no  reason  why  a  like  practice  should  not  be 
followed  in  the  County  Court;  but  it  will  be  seen  that  it  is 
usual  to  draw  up  a  formal  order  in  cases  where  leave  is 
given  to   serve   a  summons  under    s.  7-1  of  the  C.   C.  Act, 
1888  (r).      The  following  is  a  precedent  of  a  formal  order 
for  this   purpose.      No   affidavit  need   in   general   be  filed 
in  support,  but  when   such  an  order  is  drawn  up  a  sealed 
copy  thereof  should  be   annexed  to  and   served   with   the 
summons. 

Upon  the  application  of  A.  B.  of  &c.,  who  claims  to  have  a  Precedent  I. 
cause  of  action  for  foreclosure  under  a  certain  Indenture  of ,  ''  "^i"  g'Y'"§ 

-iir  1         1    0  T      1  1    •  •  r.  leave  to  join 

Mortgage  dated  &c.,  and  also  a  claim  to  recover  possession  oi  claim  for 
a  freehold  house  and  hereditaments  situated  at  &c.,  and  all  recovery  of 
other  (if  any)  the    hereditaments   comprised   in   the   same  land  with 
Indenture  of  Mortgage,   and  who  alleges  that  neither   the  a^ot^^r  cause 
value  of  the  said  house  and  premises  nor  the  rent  payable  in 
respect  thereof  exceeds  the  sum  of  £50  by  the  year.     It  is 
ordered   that  the  said  A.  B.  be  at  liberty  to  join  the  said 
causes  of  action  in  one  action,  (s) 

A  plaintiff  may  claim  to  have  an  agreement  for  a  partner-  Claim  to  have 
ship  set  aside  on  the  ground  of  misrepresentation,  or,  in  the  ag'"eement  or 

J-  _  _      ^       _  \  partnership 

alternative,  for  a  dissolution  and  winding-up  of  the  partner-  set  aside  or 
ship  constituted  by  the  agreement,  (t)  foi"  dissolution. 

(o)  Dennis  v.  Crompton,  W.  N.  (82)  121. 

(p)  Cook  V.  Enchmarch,  supra. 

iq)  Omipton  v.  Preston,  21  Ch.  D.  138;  see  also  Clarke  v.  Wray, 
31  lb.  68. 

(r)  Compare  Form  14a  App. 

(s)  This  precedent  can  easily  be  adapted  to  cases  other  than  actions  for 
foreclosure,  and  in  some  cases  it  may  be  well  to  include  a  claim  for  rent, 
possession  of  deeds,  etc. 

(0  Bacjot  V.  Easton,  7  Ch.  Div.  1  ;  see  also  O.  3,  r.  2,  supra,  p.  13,  and 
cases  cited  thereon. 
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Rules  not  Where  a  cause  of  action  against  one  defendant  is  totally 

apiihcable         disconnected  with  that  against  the  other  defendants  except 

when  case  '='  .  ,  .        , 

against  one       in  SO  far  as  it  arises  out  of  an  incident  m  the  same  trans- 
defendant  not    action,  there  is  a  misjoinder;  and  this  is  not  the  case  con- 
connected  with  1    ,    T  1  1     o  /   s 
that  against      tcmplatcd  by  rule  3  {uj. 

another  defen-       Claims  by  or  against  husband  and  wife  may  be  joined  with 
an  —mis-       claims  by  or  against  either  of  them  separately  (v). 
P  ^  Claims  (w)  by  or  against  an   executor   or  administrator 

Claims  by  as  such  may  be  joined  with  claims  by  or  against  him 
husband  and  personally,  provided  the  last-mentioned  claims  are  alleged 
_,     '  to  arise  with  reference  to  the  estate  in   respect   of  which 

K.  5.  .      .  . 

Claims  by        the  plaintiif  or  defendant  sues  or  is  sued   as   executor  or 

executor  or       administrator. 

administrator.         r^^^  •  i    •    j.      x-  c   ±^  •  i  ^  •  i       n 

The  meaning  and  intention  oi  tins  rule  may  lairly  be 
exemplified  by  the  following  words  of  Cotton,  L.J.  («), 
"  Take  the  case  where  executors  carry  on  a  trade  under 
directions  in  their  testator's  will.  Persons  who  deal  with 
them  and  supply  goods,  are  not  creditors  of  the  testator ; 
but  though  they  have  a  personal  remedy  against  the 
executors,  they  are  held  to  have  the  same  claim  against  the 
assets  as  the  executors  have." 
E.  6.  Claims  by  plaintiffs  jointly  may  be  joined   with  claims 

Joint  and         -j^y   them    or   any   of    them    separately  against    the    same 

separate  claims  /  ''  l  j       o 

by  plaintiffs,     detendant. 

E.  7.  If  at  any  time  it  appears  or  is  made  to   appear   to   the 

Separate  trials  jx^tlge  that  any  causes  of  action  united  or  claims  joined  in 

may  be  ordered. '  ..  ,    -,  •xix-i  it  t       c 

■'  any  action   cannot  be   conveniently  tried  and  disposed   oi 

together,  he  may  order  separate  trials,  or  may  exclude  any 
such  cause  of  action  or  claim,  and  may  order  the  proceedings 
to  be  amended  accordingly,  and  may  make  such  order  as  to 
costs  as  may  be  just  (?/). 

The  following  form  of  application  may  be  used  under 
E.  7,  with  such  variations  as  the  case  may  require. 

(m)  Burstall  v.  Bey/us,  26  Ch.  Div.  35  ;  Smith  v.  Richardson, 
4  C.  P.  D.  116. 

(v)  As  to  husband  and  wife,  see  notes  to  O.  3,  r.  10,  supra,  p.  20. 

(w)  The  term  "  claims "  does  not  include  counter-claims  for  the  pur- 
poses of  this  rule :  MacdnnaJd  v.  Cariiujton,  4  C.  P.  D.  28. 

(.t)  Be  Blundell,  44  Ch.  Div.  9,  10 ;  see  also  Padwick  v.  Scott, 
2  Ch.  D.  736. 

(y)  See  cases  cited  in  note  to  O.  3,  r.  2,  supra,  p.  13. 

In  the  above-mentioned  case  of  Baqot  v.  Easton,  7  Ch.  Div.  1,  supra, 
p.  29,  the  Court  of  Appeal  reversed  the  decision  of  the  Court  below, 
which  confined  the  plaintiff  to  one  of  his  two  causes  of  action. 
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In  the  County  Court  of  Precedent  2. 

holden  at  Notice  of 

Between  A.  B.Plf:  :^T::^ 

8-11.0.  of  action  or 

C.  D.  and  E.  F.  Defts.  for  separate 

trials  of 

Take  notice  that  I  [we]   intend  (z)  to  apply,  on  behalf  different  causes 
of  the  Deft.  C.  D.  at  the  sitting  of  the  Court  to  be  held  of  -'action, 
at  [or  to  His  Honour,  Judge  , 

at  ]  on  the  18  [instant] 

at  o'clock  in  the  noon,  for  an  order  that  the 

Plf.'s  claim  in  this  action  for 

may  be  excluded,  and  that  this  action  may  be  confined  to 
the  other  causes  [cause]  of  action  in  the  Plf.'s  Particulars 
of  Claim  mentioned ;  or  that  separate  trials  may  be  ordered 
of  the  several  causes  of  action  joined  by  the  Plf.  in  this 
action  and  in  the  manner  following,  namely,  a  separate  trial 
in  respect  of  his  claim  for 

and  a  separate  trial  in  respect  of  his  claim  for 
That  the  Plf.  may  be  ordered  to  amend  his  Particulars  of 
Claim  \_If  any  other  proceedings  besides  the  particulars  require 
to  he  amended  they  also  should  he  specified^  accordingly,  and 
that  the  Plf.  may  be  ordered  to  pay  to  the  Deft.  C.  D.  his 
costs  of  this  Application,  and  his  costs  to  be  occasioned  by 
reason  of  such  amendment  as  aforesaid. 

Dated  the  18     . 

X.  Y. 
Solicitor  for  the  Deft.  C.  D. 
[AddressJ\ 
To  the  Plf. 
and  Mr.  his  solicitor,  and 

the  Deft.  E.  E.  and  Mr. 
his  solicitor. 


(z)  Sec  Form  290,  App.     The  commencement  and  conclusion  of  Form  Notice  of 
78   (application    for   du'ections)  next  set  forth,  are  generally  used   for  application, 
notices  of  applications  which    come   before    the  Registrar   in   the   first  form  of. 
Instance. 

Take  notice,  that  I  intend  to  apply  to  the  Judge  [or  Eegistrar]  of  this  Notice  of 
Court,  on  the  day  of  18     ,  at  o'clock  in  application  for 

the  noon,  for  an  order  for  [further]  directions.  directions. 

[Here  state  all  matters  or  proceedings  'previous  to  trial  on  which  directions  ^-  •'^'  ^-  ^' 
are  required.^  Fo^'™  '^^^  ''^PP- 

The  hour  appears  to  have  been  omitted  from  tlds  i'orm  in  the  Appendix, 
per  incuriam. 
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CHAPTER  IV. 


0,  51,  r.  1. 
Party  may  act 
by  solicitor  or 
agent. 
R.  2a. 
Service  on 
solicitor 
deemed  ser- 
vice on  party. 


R.  3. 

Solicitor  may 
give  notice 
that  he  is 
acting. 


R.  4. 

Practice  on 
service  by 
solicitor. 


PROCEEDINGS   IN   AN   EQUITY   ACTION    BEFORE   TRIAL. 

Section  I. — Plaintiffs  proceedings. 

Before  setting  forth  tlie  Yarioiis  steps  iu  an  action,  the 
attention  of  the  reader  shoukl  be  called  to  the  following 
general  provisions  of  0.  51. 

Where  by  these  Rules  any  act  may  be  done  by  any  party, 
such  act  may  be  done  either  in  person  or  by  his  solicitor  or 
agent,  if  it  can  be  legally  done  by  an  agent. 

Where  a  party  acts  by  solicitor,  service  of  any  proceeding 
or  document  upon  such  solicitor,  or  delivery  of  the  same 
at  his  office,  or  sending  the  same  to  him  by  post  prepaid, 
shall  be  deemed  to  be  good  service  upon  the  party  for 
whom  such  solicitor  acts,  as  upon  the  day  when  the  same  is 
so  served  or  delivered,  or  upon  which  in  the  ordinary  course 
of  post  it  would  be  delivered,  except  in  cases  where  by  these 
orders  personal  service  upon  a  party  is  required.  Provided 
that  the  provisions  df  this  rule  shall  not  extend  to  any 
default  or  judgment  summons,  nor  except  as  provided  by 
0.  7,  r.  9c,  to  any  ordinary  summons. 

A  solicitor  acting  for  a  party  in  any  action  or  matter  may 
give  notice  in  writing  by  post  or  otherwise  to  the  registrar 
and  to  the  other  party,  or  his  solicitor,  that  he  is  so  acting, 
whereupon  service  of  any  document,  notice,  or  proceeding 
whatsoever  authorized  by  these  rules  to  be  served  by  or 
upon  a  solicitor  so  acting  shall  be  served  by  or  upon  such 
solicitor  accordingly,  and  he  shall  be  deemed  to  be  the 
solicitor  acting  for  the  party  on  whose  behalf  he  has  given 
such  notice,  until  notice  of  change  of  solicitor  has  been  duly 
given.  No  notice  need  be  given  under  this  rule  by  a  solicitor 
acting  fur  the  plain  tiif  where  the  plaint  has  been  entered  by 
such  solicitor  and  the  particulars  duly  signed  by  him. 

Where  a  solicitor  undertakes  the  service  of  any  process, 
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he  shall  make  the  necessary  copies  of  each  process,  and  the 
registrar  shall  seal  the  same  and  return  them  to  the  solicitor 
for  service. 

Any  party  who  acts  by  solicitor   shall  be  at  liberty  to  R.  5. 
change  his  solicitor  without  any  order  for  that  purpose,  but  ^"'^'<^«  o^ 

.  "       ^  ^      ^^        •  r  chancre  of 

-when  any  such  change  is  made  he  shall  give  twenty-four  solicitor. 
hours'  noticfc)  in  writing  to  the  registrar  and  to  the  solicitor,  i'orm287,  App. 
if  any,  acting  for  any  other  party  to  the  action  "or  proceed- 
ings of  such  change,  and  of  the  name  or  firm  and  place  of 
business  of  the  new  solicitor,  and  the  registrar  shall  file  the 
notice  given  to  him ;  but  until  such  notice  is  filed  and  a 
copy  thereof  served,  the  former  solicitor  shall  be  continued 
as  the  solicitor  of  the  party. 

No  solicitor  shall  be  allowed  to  appear  for  any  person  in  a  r.  7, 
Court  until  he  has  signed  a  roll  or  book  to  be  kept  for  that  Solicitors  to 
purpose  by  the  registrar,  but  no  fee  shall  be  payable  for  that  ^  ° 
purpose,  and  he  shall,  once  in  every  year,  if  required  by  the 
registrar,  produce  his  certificate  for  the  year  to  the  registrar, 
who  shall  note  the  fact  on  the  roll  (h). 

It  shall  not  be  necessary  for  either  party  to  give  notice  to  R.  8. 
the  other,  or  to  the  Court,  of  his  intention  to  employ  a  bar-  ^°  notice  of 

T    .,         ,  .  ,  .         ,  ,    .,       ,    •    1  T     1       employment 

rister  or  solicitor  to  act  as  nis  advocate  at  the  trial,  and  the  of  counsel  or 
allowance  of  costs  for  such  barrister  or  solicitor  shall  not  be  solicitor 
aff"ected  by  such  want  of  notice.  lequire  . 

Parties  may  by  consent  enlarge  or  abridge  any  of  the  R.  12. 
times  fixed  by  these  rules  or  by  statute  for  taking  any  step  Enlargement 

n-,.  -,  i  •    •  i-         •  ,•        or  abriilgment 

or  tiling  any  document  or  giving  any  notice,  m  any  action  of  time. 

or  matter.     Where  such  consent  cannot  be  obtained,  either 

party  may  apply  to  the  Judge  or  registrar,  on  notice  to  the 

n  on- con  sen  ting  pai  ty,  for  an  order  to  effect  the  object  sought 

to  have  been  obtained  with  the  consent  of  the  other  party, 

and  such  order  may  be  made  although  the  application  for 

the  order  is  not  made  until  after  the  expiiation  of  the  time 

allowed  or  appointed. 

Where  particulars  or  documents  are  directed  to  be  filed,  R-  15. 

Filing  of 
Qj)  A  managing  clerk  for  a  firm  of  solicitors  retained  by  a  party,  ia  not,  documents, 
although  he  is  a  solicitor  and  has  duly  taken  out  his  certificate  and  signed 
the  roll  under  this  rule,  entitled  as  of  right  to  address  the  Court:  Eeq.  v.  ^J^"'''g'°g 
Hnagge,  W.  N.  (94)  124.     Beg.  v.  Judge  of  C.  C.  of  Oxfordshire,  2  Q.  B.  '^'"■'^• 
(94)  440. 

A  County  Court  judge  has  no  jurisdiction  under  the  Solicitors'  Act,  Contempt. 
1860,  8.  26,  to  commit  for  contempt  a  person  who  has  acted  as  a  solicitor 
in  an  action  in  the  County  Court  without  being  qualified  :  Reg.  v.  Judge 
of  the  Bromptvn  V.  C,  2  Q.  B.  (93)  195. 
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R.  16. 
Sealing  of 
documents, 

R.  17. 
Form  of 
uotice. 


R.  18. 

Computation 
of  periods  of  24 
and  48  hours. 


R.  19. 

Time  for  doing 

any  act. 


R.  20. 

When  process 
may  not  be 
served. 


R.  21. 

Transmission 
of  letters  sent 
by  post. 
R.  22. 
Notices  by 
post  delivered 
after  office 
hours. 


they  shall  be  filed  with  the  registrar,  together  with  as  many 
copies  thereof  as  there  are  parties  to  be  served,  and  the 
names,  addresses,  and  descriptions  of  such  parties,  and  if 
required  an  additional  copy  for  the  use  of  the  Judge. 

Before  any  summons,  notice,  or  other  document,  or  any 
copy  thereof,  is  issued  by  the  registrar,  the  same  shall  be 
sealed  with  the  seal  of  the  Court. 

"Where  by  these  rules  any  party  is  required  to  give  notice 
according  to  a  form  mentioned  in  the  Appendix,  it  shall  be 
sufficient  if  the  notice  given  complies  substantially  with 
such  form. 

In  all  cases  where  anything  is  required  by  these  rules  to 
be  done  within  a  period  of  twenty-four  hours,  or  within  a 
period  of  forty-eight  hours,  no  part  of  any  day  appointed  by 
royal  proclamation  for  a  jmblic  fast,  humiliation,  or  thanks- 
giving, or  of  any  day  on  which  the  offices  of  the  Court  need 
not  be  open  under  these  rules  or  under  any  order  of  the 
Lord  Chancellor,  shall  be  included  in  the  computation  of 
such  period. 

Where  the  time  fordoing  any  act  or  taking  any  proceeding 
expires  on  a  Sunday,  or  other  day  on  which  the  offices  of  the 
Court  are  closed,  and  by  reason  thereof  such  act  or  proceeding 
cannot  be  done  or  taken  on  that  day,  such  act  or  proceeding 
shall,  so  far  as  regards  the  time  of  doing  or  taking  the  same, 
be  held  to  be  duly  done  or  taken  if  done  or  taken  on  the  day 
on  which  the  offices  shall  next  be  open. 

No  summons,  warrant,  or  other  process  (except  a  warrant 
of  arrest  in  an  Admiralty  action)  shall  be  served  or  executed 
on  Sunday,  Christmas  Day,  Cood  Friday,  or  on  any  day 
appointed  by  royal  proclamation  for  a  public  fast,  humilia- 
tion, or  thanksgiving,  nor  need  any  summons,  warrant,  or 
other  process  be  served  or  granted  on  any  day  on  which  the 
offices  of  the  Courts  need  not  be  open  under  these  rules  or 
under  any  order  of  the  Lord  Chancellor ;  but  such  days  shall 
be  counted  in  the  computation  of  the  time  required  by  these 
rules  in  respect  of  service. 

All  letters,  notices,  documents,  or  process  sent  by  post  by 
or  to  the  officers  of  the  Courts,  or  by  or  to  parties  in  any 
action  or  matter,  shall  be  prepaid,  and  shall  not  be  sent  by 
book  post. 

All  notices  which  may  be  sent  by  post  to  the  office  of  a 
registrar  shall  be  taken  to  have  been  duly  delivered  on  the 
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day  on  which,  they  should  have  been  delivered  if  delivered 
at  the  office  of  the  registrar  before  the  opening  thereof  on 
the  foUowiug  day. 

All  proceedings  and  documents  shall  be  in  forms  similar  R.  24. 
to  the  forms  in  the  Appendix,  where  the  same  are  applicable :  )^'here  no 

,  ,  forms  in 

and  in  cases  where  no  forms  are  provided,  parties  shall  frame  Appendix, 
the  proc3edings  or  documents,  using  as  guides  those  contained 
in  the  Ajipendi-x. 

Where  by  any  Act  not  before  mentioned  in  these  rules,  R.  25. 
proceedings  are  directed  to  be  taken  in  a  County  Court,  such  Proceedings 
proceedings  shall  be  commenced  by  action  wherever  there  is  a  ^ct  not 
person  against  whom  it  can  be  brought,  and  if  there  is  no  such  referred  to  in 
person,  then  the  proceeding  shall  be  commenced  by  petition.  ^^  ^^' 

The  general   practice  of  the   Court   prescribed  by  these  R-  26. 
rales  shall  apply  to  all  proceedings  whatsoever  authorised  ^^'^°^^^'^^ '"P, 
by  any  existing  or  future  Act  to  be  commenced  or  taken  in  Act. 
any  County  Court,  except  and  so  far  as  such  practice  may  be 
inconsistent  with  the  provisions  of  any  such  Act. 

No  practice  shall  prevail  in  any  Court  except  as  provided  R.  27. 
by  these  rules,  nor  shall  any  matter  be  added  to  or  taken    jVt  j^^ 
frum  any  form  in  the  Appendix,   whereby  any  obligation 
shall  be  imposed  upon  any  suitor  or  any  officer  of  the  Court 
to  which  he  is  not  liable  under  statute  or  these  rules. 

Non-compliance  with  any  of  these  rules,  or  with  any  rule  R.  28. 

of  practice  for  the  time  beinof  in  force,  shall  not  render  any  Non-compli- 

ance  with 
proceedings  void  unless  the  Couit  shall  so  direct,  but  such  rules  not  to 

l)roceedings  may  be  set  aside  either  wholly  or  in  part  as  render  prc- 

irregiilar,    or    amended,    or   otherwise   dealt   with    in   such  * 

manner  and  upon  such  terms  as  the  Court  shall  think  fit. 

Applications    to   set   aside    proceedings    for   irregularity  R.  29. 

may  be  made  in  manner  prescribed  by  0.  12,  r.  11,  to  the  "^1^1'^"^'')*'°"  ^'^ 

T     1  .  -vT  T        .  -I  ^     set  aside  for 

Judge  or  registrar.     No  apjMication  to  set  aside  any  proceed-  irregularity. 

ing   for  irregularity  shall  bo  allowed  unless  made   within 

reasonable  time,  nor  if  the  party  applying  has  taken  any 

fresh  step  after  knowledge  of  the  irregularity. 

When  a  party  acts  by  a  solicitor,  service  of  any  judgment  0.  2:i,  r.  4. 

or  order  in  the  nature  of  a  decree,  and  of  any  interlocutory  ^'^'.'^'.''''^  °^ 

'  .  solicitor. 

order,  or  any  notice  relating  to  any  such  order  when  directed 

to  be  served,  may  be  made  by  or  upon  such  solicitor,  as  the 

case  may  be. 

Before  taking  any  step  at  all  in  an  action,  it  will  be  well  Necessity  for 

for  the  plaintiff's  solicitor  to  consider  carefully  whether  his  rl-''intiffh-iving 

■••  -  a  complete 

D    2  ' 
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cause  of  action  client  has  a  complete  title  to  the  relief  which  he  claims,  or 
steps!  ""'°^^^  whether  there  is  any  other  act  or  proceeding  which  he  should 

first  do  or  adopt. 
Demand  before      j^  ^^^^  also  be  well  in  general  before  action  to  make  a 

action.  .  .   ,  _    ,° 

demand  in  writing  requiring  the  intended  defendant  to  do 

the  particular  act  required  of  him ;  and  at  the  proper  time, 

limiting  a  reasonable  period  within  which  he  is  to  comply 

with  the  demand,  stating  that  in  default  an  action  will  be 

commenced,  and  concluding  with  some  such  words  as,  "in 

which  case   this   letter  will    be  used  against  you  [or  your 

Absence  of  not  client]  on  the  question  of  costs."     The  omission  to  write  any 

plaintiff's  such  letter  as  this  will  not  be  very  material  if  the  defendant 

demands  con-    should  contest  the  plaintiff's  demands,  though  even  then  it 

if^'^d  ^t  d"^     ^^^y  ^®  useful  as  showing  reasonable  conduct  on  the  part  of 

the  plaintiff.     It  is  all  important  where  the  defendant  admits 

the  plaintiff's  case,  and  says  to  him  in  effect,  "  You  were  too 

hasty  in  commencing  proceedings,  as  1  was  quite  prepared 

before  action   to  comply  with  the  demands  made  in  your 

action,  and  I  therefore  submit   that  you  ought  to  pay  my 

Not  to  be  made  costs."  (c)     At  the  same  time  it  will  be  borne  in  mind  that 

if  object  of  ac-  ^j^^j-g  ^j-e  cases  where  to  give  notice  to  one's  adversary  before 

tion  might  ...  . 

thereby  be        action  might   induce   him   to   do   the   very  act   which   the 
defeated.  proceedings  are  intended  to  prevent ;  (d)  and  it  can  be  of 

Party  under      little  use  SO  to  do  where  the  necessity  for  an  action  arises 
disability.         solely    by   reason    of    some    of    the    parties    being    under 

disability. 
Written  re-  Before   undertaking   the   prosecution    of  any  action,  the 

tamer.  solicitor  should,  in  ordinary  prudence,  insist  upon  a  written 

retainer  or  authority  for  that  purpose  being  signed  by  the 
No  particular    client.     No  particular  form  is  necessary,  but  the  following 

has  been  in  use  for  many  years,  and  it  can  be  altered  as  may 

be  found  necessary  : — 

Precedent  1.  I,  A.  B.,  of  \address  and   descriptiori],  hereby  retain  and 

Form  of  re-      authorise   Mr.    0.    D.,   of,   etc.,    Solicitor,    to   institute   and 

tamer.  prosecute,  on    my    behalf,  an  action  in    the   County    Court 

of  against  all  proper  parties  for  the  administration 

of  the  estate  of  X.  Y.,  lately  of  ,  in  the  county  of 

,  Gentleman,  deceased. 

Dated,  etc. 

(c)  Eudd  V.  Ro)ve,  10  Eq.  610,  in  which  James,  V.-C,  stayed  pro- 
ceedings withuut  costs  in  a  suit  prematurely  commenced,  and  said  that  if 
the  suit  had  gone  on  to  a  licaring  he  should  have  made  the  plaintiff  pay 
all  the  costs  :  See  also  Goodhart  v.  Hyett,  25  Ch.  D.  192. 

(tZ)  See  Goodhart  v.  Hyett,  supra. 
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The  first  step  towards  commencement  of  the  action  is  for  Particulars  of 

the   plaintift"'s  solicitor    to   jirepare  and   sign  particulars  of*^'^^™' 

claim,  pursuant   to    0.  6,  r.  la,  which   requires   such    par-  0.  6,  r.  la. 

ticulars  to  be  filed   in  all  cases  where  the  sum  sought  to 

be  recovered  by  ordinary  summons  exceeds  forty  shillings. 

The  particulars  of  claim  should  set  forth  the  facts  on  which  Facts  te  be 

the  plaintiff  founds  his  claim  to  the  assistance  of  the  Court  stated  m 

1  ••  IIP!  p    ^  particulars ; 

m  such  manner  as  to  give  notice  to  the  deiendant  oi  the  case 

which  he  has  to  meet.     Those  facts  should  be  set  forth  in 

the  particulars  very  much  in  the  same  way  as  the  plaintiif's 

case  is  set  forth  in  a  statement  of  claim  in  the  Chancery 

Division,  but  as  concisely  as  practicable — e.g.,  in  an  action  to  in  particulars 

enforce  the  execution  of  trusts,  the  particulars  should  state  °*^*^'''''™^°''}"® 

.,,,,.  esecutinu  oi 

facts  showing  how  the  trust  arises,  and  that  the  relation  of  trusts. 

trustee  and  cestui  que  trust  exists  between  the  plaintiff"  and 

the   defendant,  (e)     It  is  not,  however,  either  necessary  or 

proper  to  state  the  evidence  by  which  the  facts  are  intended  Evidence  not 

to  be  proved  at  the  trial.  (/)     Upon  comparing  the  Equity  *°  ^®  stated. 

Forms  of  Particulars  set  forth  in  the  Appendix  to  the  present  p-  ^*  ^•'.  ^^'^f 

too  conciss. 

C.  C.  K.,  and  those  of  1886,  with  those  in  the  Schedule  to 
the  C.   C.  E.   of  1875    (which    came  into   operation  simul- 
taneously with  the  Judicature  Acts,  and  were  intended  to 
take  the  place  of  the  so-called  Equity  Plaints,  and  as  far  as 
practicable  to  assimilate  (</)  the  Equity  and  the  Common  Law 
practice  in  the  County  Court),  it  would  appear  that  those  of 
1875   were   somewhat    too   concise   for  the   subject-matter. 
Though,  it  is  contrary  to  the  whole  tenor  of  County  Court 
practice  to  insist  upon  mere  technicalities,  yet  it  is  but  fair  Particulars 
that  the  defendant  should  (in  the  spirit  of  the  section  next  ®,''°"''?  -^^® 
set  forth  of  the  Act)  have  clear  and  distinct  notice  of  the  sufficient  notice 
case  intended  to  be  made  against  him  :  and  if  there  should  of  claim. 
be  any  doubt  or  difficulty  in  this  respect,  and  the  defendant 

(e)  Grenville-Murray  v.  Clarendon,  9  Eq.  11. 

(/)  Tlie  rules  of  pleadiug  in  the  Couuty  Court  differ  in  several  respects  Difference  in 
from  those  in  the  High  Court — e.g.,  there  is  no  rule  in  the  County  Court  pleading  in 
that  an  allegation  in  a  pleading  not  denied,  or  stated  not  to  be  admitted  County  Court 
by  the  opposite  party  in  a  subsequent  pleading,  is  taken  to  be  admitted,  and  in  High 
It  will,  no  doubt,  be  said  by  some  that  there  are  no  pleadings  in  the  Court. 
County   Court.      In  the   Author's   opinion,  the  C.  C.  R.    clearly    show 
the  contrary,  though  the  term  "  pleadings  "  is  not  used. 

(gf)  It  appears  to  the  Author  that  too  much  was  attempted  in  this 
respect.  However  well  adapted  the  short  Forms  of  1875  may  have  been 
to  such  matters  as  claims  for  goods  sold  and  delivered,  they  are  quite  un- 
suitable to  claims  founded  upon  the  doctrines  of  Equity  as  to  "  fiduciary 
relations,"  "  constructivo  notice,"  and  others  of  a  like  kind. 
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does  not  appear  at  the  trial,  it  may  be  difficult  for  the  Court 

to  give  to  the  plaintiff  the  entire  relief  to  which  he  might 

otherwii^e  appear  to  be  entitled. 

especially  in  These  observations  would   appear  to  have  all   the  more 

cases  of  fraud    cogency  when  applied  to  such  matters  as  the  cancellation  of 
or  niistalce,  etc.       »        •/  i  i 

agreements,  and  the  two  new  heads  of  jurisdiction  introduced 

by  s.  67  of  the  C.  C.  Act,  1888,  namely,  mistake  and  fraud.  It 
could  scarcely  be  contended  that  such  particulars  as  the  follow- 
ing would  be  sufficient :  "  The  plaintiffs  claim  is  to  have  a 
deed,  dated,  etc.,  set  aside  on  the  ground  of  fraud  [or  mistake]." 
R.S.C.,  0.  10,  The  circumstances  constituting  the  fraud  or  showing  the 
^'    '  nature  of  the  mistake  must  be  set  forth.     The  E.  S.  C,  0.  19, 

r.  6,  only  expres^ses  an  old  rule  of  equity  pleading  by  requiring 
a  party  who  relies  on  (inter  alia)  misrepresentation,  fraud, 
breach  of  trust,  wilful  default,  or  undue  influence,  to  set 
forth  the  particulars  thereof  in  his  pleading,  or  by  reference 
thereto,  with  dates  and  items  if  necessary,  (h) 
Action  based  If  an  action  be  based  on  fraud  which  the  plaintiff  fails  to 

on  fraud  not  substantiate,  it  will  in  general  be  dismissed;  but  if  the 
charge  of  fraud,  be  only  subsidiary,  and  if,  after  striking  out 
tlie  same,  there  is  still  left  in  the  particulars  a  statement  of 
a  good  case  for  equitable  relief,  and  this  case  be  proved,  then 
80  much  only  of  the  claim  as  is  based  on  fraud  is  liable  to  be 
dismissed,  (i)  If  the  particulars  should  contain  any  charge 
of  misconduct  which  the  plaintiff  expects  to  prove  by  the 
defendant's  admission  in  an  affidavit  in  answer  to  inter- 
rogatories, then  if  such  affidavit  should  cuntain  no  such 
admission,  and  there  is  not  sufficient  evidence  in  support 
thereof,  the  plaintiffs  solicitor  should  be  very  careful  not  to 
allow  the  action  to  come  on  for  trial  without  amending  the 
particulars  by  striking  out  the  objectionable  charge. 
C.  C.  Act,  s.  80.  Subject  to  the  power  of  amendment  conferred  by  this  Act, 
]Mo  evidence  of  j^q  evidence  of  any  demand  or  claim  shall  be  given  by  the 
is  not  in  plaintiff  on   the   trial  or  hearing,  except  such  as  shall  be 

summons.         stated  in  the  summons  (A;)  or  other  proceeding  under  this 
Act  directed  to  be  issued  or  taken. 

(/i)  Lever  v.  Goodwin,  W.  N.  (87)  107;  S7jmonds  v.  City  Bank,  34 
W.  H.  364;  Riding  v.  Hairldns,  14  P.  D.  56  ;  Newport,  etc.,  Co.  v.  Faynter, 
34  Ch.  Div.  88;  Walliugford  v.  Mutual  Society,  5  App.  685  ;  Lawrance  v. 
Norreys,  15  J6.  210. 

(i)  London,  etc.  Bank  v.  Lempriere,  L.  R.  4  P.  C.  573  ;  Thomson  v.  East- 
irood,  2  Ajjp.  242,  243  ;  Lever  v.  Goodwin,  supra  ;  Wullingford  v.  Mutual 
Society,  5  App.  685. 

(A-)  The  particulars  are  deemed  to  be  part  of  the  summons  :  0. 7,  r.  4,  infra. 
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No  plaint  shall  be  entered  without  the  party  desiring  to  0-  ■"'>  '"•  f"* 
enter  the  same  filing  a  praecipe  for  that  purpose,  such  '1°  j]^^  ° 
praecipe  shall  contain  (1)  the  Christian  name  and  surname, 
description  and  residence  or  place  of  business  of  the  plaintiff ; 
(2)  the  surname,  and,  subject  to  the  provisions  of  E.  9a  of 
this  Order,  the  residence  or  place  of  business  of  the  defen- 
dant, and  (where  known)  his  Christian  name  and  description, 
the  number  of  his  house  or  place  of  business,  and  the  name 
of  the  street  in  which  it  is  situate ;  (3)  where  the  defendant's 
Christian  name  is  not  known,  a  statement  whether  the 
defendant  is  a  male  or  a  female,  and  whether,  if  a  female,  she 
is  married  or  single  ;  (4)  a  short  statement  of  the  cause  of 
action,  or  remedy  or  relief  sought,  and  the  amount  of  the 
debt  or  damages  claimed  :  Provided  that  where  the  intended 
plaintiff  is  illiterate  and  unable  to  furnish  the  required 
information  in  writing,  such  prascipe  shall  be  filled  up  by 
the  registrar's  clerk.  If  the  plaint  he  entered  by  a  solicitor, 
he  shall  state  in  such  prajcipe  his  name  and  place  of 
business. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defen-  R.  5. 
dants  is  sued,  in  a  representative  capacity,  it  shall  be  stated  Capacity  in 

.  '  ^      _  .  .  .      .      which  plaintiff 

in  the  prajcipe  and  particulars  in  what  capacity  the  plaintiff  sues  or  defen- 
sues  or  the  defendant  is  sued.  "^^"^  '*  ^"f*^  ^'^ 

Where  it  shall  appear,  on  an  application  for  the  entry  of  precipe,  &c. 
a  plaint,  that  the  plaintiff  does  not  reside   in  England  or  r.  7. 
Wales,  the  summons  shall  not  be  issued  until  security  for  Undertaking 
costs,  by   deposit  of  money  or  otherwise,  shall  have  been  ^^^^J^  ■' 
given   to   the   satisfaction   of  the  registrar.     Provided  that 
where  the  plaint  is  entered  through  a  solicitor,  an  under- 
taking by  him,  according  to  the  form  in  the  Appendix,  to  be  Form  68,  App. 
responsible  for  the  costs  shall  be  sufficient.     If  the  plaintiff 
fail  in  or  discontinue  his  action  or  proceeding,  and  do  not 
pay  the  amount  of  costs  ordered  to  be  paid  by  him  to  the 
defendant,    proceedings  may  be  taken   for  the   recovery   of 
such  amount  from  him,  or  from  his  solicitor  if  he  has  given 
the  undertaking,  as  for  the  recovery  of  a  judgment  debt. 

It  will  be  observed  that  by  this  rule  the  giving  of  security  Condition  pre- 
fer costs  is  made  a  condition  precedent  to  the  issuing  of  the  cedent, 
summons.     The  practice  in  the  High  Court  is  to  apply  for  Practice  in 
the  security  by  summons  in  Chambers  after  the  commence-     §   ^ourt. 
ment  of  the  action ;  (I)  and  the  security  may  now  be  ordered   . 
(I)  Re  Hurler,  W.  N.  (87)  71.  ^ 
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Plaintiff  tem- 
porarily in 
England. 

Plaintiff 
liaving  pro- 
perty in 
England. 

Co-plaintiff 
resident  in 
England. 

T'laintiff's 
claim  admitted 
— counter- 
claim. 

Action  on 
foreign  judg- 
ment. 

Address,  etc., 
not  correctly- 
given,  etc. 

Insolvent  per- 
son nominal 
plaintiff. 

Plaintiff's 
poverty  or  in- 
solvency. 

Undischarged 
bankrupt,  etc. 


Winding-up, 
petition,  etc. 


Plaintiff  resid- 
ing m  Ireland 
or  Scotland. 
Judgments 
Extension  Acts, 


Action  against 
servant  of 
ambassador. 


even  if  the  plaintiff  be  temporarily  resident  in  England,  (m) 
Security  will  not  be  required  if  the  plaintiff  has  a  large 
amount  of  property  in  England  availahle  for  costs :  (n)  nor  if 
a  co-])laintiff  have  his  usual  residence  in  England;  (o)  nor  if 
he  admit  the  plaintiff's  claim  ; — not  even  though  he  himself 
.allege  a  good  cause  of  counterclaim  in  respect  of  a  distinct 
matter,  (p)  But  it  has  recently  been  decided  by  the  Court  of 
Appeal  (5)  that  the  liability  of  a  plaintiff  to  give  security 
for  the  costs  of  an  action  in  the  High  Court  is  not  affected  by 
the  fact  that  the  action  is  brought  on  a  foreign  judgment, 
recovered  in  proceedings  in  which  the  defendant  appeared. 
Security  will  be  enforced  in  the  High  Court  if  the  plaintiff 
has  not  correctly  given  his  name  and  address  in  the  writ  (f) 
or  if  he  has  no  fixed  address ;  or  where  he  frequently 
changes  his  address  in  order  to  avoid  service  ;  (s)  or  where 
he  has  given  an  address  at  which  he  cannot  be  found,  and 
his  solicitor  cannot  give  his  address ;  (t)  or  where  an 
insolvent  person  is  suing  as  mere  nominal  plaintiff  for  the 
benefit  of  a  third  party,  (u)  But  mere  poverty  or  insolvency 
of  a  plaintiff  is  no  ground  for  ordering  security  to  be  given  ; 
(v)  nor  the  fact  that  he  is  an  undischarged  bankrupt,  or  that 
a  receiving  order  in  bankruptcy  has  been  made  against 
him.  (w) 

(m)  K.  S.  C,  O.  65,  r.  6a :  Micliiels  v.  Empire,  etc.,  Co.,  W.  N.  (02)  38. 
In  the  Chancery  Division  security  for  cobts  can  be  required  from  a  person 
residing  abroad,  who  has  presented  a  petition  for  the  winding-ui)  of  a 
joint  stock  company :  Re  Home,  etc.,  Association,  12  Eq.  112  ;  also  from  a 
claimant  against  a  company  in  liquidation,  if  he  resides  abroad : 
Fontaine's  Case,  41  Ch.  Div.  118. 

(n)  Re  ApoUinaris  Co.'s  Trade  Marls,  1  Ch.  (91)  1 ;  Ebrard  v.  Gassier, 
28  Ch.  Div.  232;  Fontaine's  Case,  41  Ch.  Div.  118.  It  would  appear 
according  to  the  last  case,  that,  having  regard  to  the  provisions  of  the 
Judgment  Extension  Act,  18(;8  (c.  54),  the  High  Court  will  not  enforce 
security  for  costs  if  the  plaintiff  be  resident  in  Ireland  or  Scotland.  The 
registration  of  a  judgment  under  this  Statute  converts  the  jilaintiff  in  a 
Scotch  action  into  an  English  judgment  creditor  for  the  amount  recovered 
by  him :  Re  Low,  1  Ch.  (94)  158 ;  See  the  Inferior  Courts  Judgments 
Extension  Act,  1882  (c.  31). 

(o)  D'Hormnsgee  v.  Grey,  10  Q.  B.  D.  13. 

(p)  Winterfield  v.  Bradnum,  3  Q.  B.  Div.  324. 

(7)  Crozat  V.  Brogden,  2  Q.  B.  (94)  30. 

(r)  Redondo  v.  Chaytor,  4  Q.  B.  Div.  458. 

(s)  Dicky.  Munder,  13  W.  R.  1013.  Before  applying  for  security  for 
costs  the  defendant's  solicitor  should  make  inquiries  for  the  plaintifl:"'s 
address  from  his  solicitor. 

(0  Re  Sturgis,  etc.,  W.  N.  (85)  218  (winding-up  petition). 

(m)  Coicell  V.  Taylor,  31  Ch.  Div.  38. 

(v)  R}. 

{w)  Cook  V.   Whellock,   24    Q.   B.   Div.   658;   Rhodes  v.   Daicson,   16 
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By  s.  G9  of  the  Companies  Act,  18G2  (c.  89),  when  a  limited  Limited  com- 
company  is  plaintiff  in  any  action  or  proceedings,  power  is  ^^"-^  plaintiff. 
given  to  any  Judge  having  jurisdiction  in    the  matter,    if 
there  is  reason  to  believe  that  the  assets  of  the  company  will 
be  insuflScient  to  pay  the  defendant's  costs  if  successful,  to 
require  security  for  such  costs,  and  to  stay  all  proceedings 
until  such  security  be  given.    The  Judge  has  a  corresponding 
power  to  compel  a  defendant  company,  in  a  proper  case,  to  '''"  coimter- 
give  security  for  the  costs  of  a  counterclaim,  {x)     The  i'act  fendaut? 
of  any  such  company  being  in  liquidation  affords  in  itself />,.,•,«« /a^o- 
sufficient  reason  to  believe  that  the  assets  will  be  insufficient,  evidence  of 
unless  evidence  to  the  contrary  be  given,  (y)  '°^°  \enc7. 

The   High  Court   has,   as   a   rule,   no   power  to  order   a  No  power  to 
defendant,  or  a  respondent  in  the  position  of  a  defendant,  to  ^'■'^^'^''  det'en- 
fiud   security    for   costs  ;(z)  but   this    rule    does   not   apply  find  security. 
Avhtre    a    person    nominally    defendant   is   substantially    a  Xominaldefen- 
fdaintiff;    and    accordingly   a  person  applying  to  be  made  dan t  sub- 
a  defendant  to  an  action  may  be  ordered  to  give  security  pjahitm— 
for  the  costs  of  the  application,  (a)  So  also  the  defendant  to  interpleader, 
an  interpleader   issue  may  be  ordered  to  give  security  for 
costs  in  any  case  in  which  the  plaintiff  can  be  so  ordei'ed.  (6) 
In  like  manner  where  a  claim  and  counterclaim  arise  out  of  Defendant 
different  matters,  the  defendant  who  sets  up  the  counterclaim  netting  up 

...  .,.  ,  ,,  ,         T  .  •        n  1      counterclaim. 

may,  it  residing  abroad,  be  ordered  to  give  security  lor  the 
costs  of  the  counterclaim,  (c)  But  the  Court  has  a  discretion 
to  refuse  to  make  any  such  order  where  the  counterclaim 
has  arisen  out  of  the  same  transaction,  and  amounts  sub- 
stantially to  a  defence,  (d) 

The    amount   of  security   required   in    the    High    Court  Amount  of 
depends  upon    the   probable    amount   of  costs  likely  to    be  security. 


Q.  B.  Div.  548.  In  some  old  cases  an  order  for  security  for  costs  was 
obtained  against  the  servant  of  a  foreign  ambassador,  having  regard  to 
Lis  jirivili'ge  from  arrest,  under  7  Anne,  c.  12:  See  Goodwin  n.  Archer, 
2  P.  W.  452. 

(a;)  Strong  v.  Ccrhjle  Press  (No.  2),  W.  K  (93)  51. 

(y)  Northamptuii,  etc.,  Co.  v.  Midland,  etc.,  Co ,  7  Ch.  Div.  503 ;  Pure,  How  security 
etc.,  Co.  V.  Folder,  2.t  Q.  B.  D.  237.  As  to  the  mode  of  giving  the  security  given. 
in  the  County  Court,  see  C.  C.  Act,  1888,  ss.  108,  109,  O.  29,  and  Forms 
120-122  App.  J*^^—  //   ^^ 

(z)  Re  Miller,  70  L.  T.  270. 

(«)  Apollinaris  Co.  v.  Wilson,  31  Ch.  Div.  G32. 

(6)  Tomlinson  v.  Land,  etc..  Corporation,  14  Q.  B.  Div.  539. 

(c)  Stjhes    V.    Sacerdoti,    15    Q.   B.    Div.    423 ;    Mapleson  v.    Masini, 
5  Q.  B.  D.  144. 

(d)  Neck  V.  Taylor,  1  Q.  B.  (93)  5G0,  C.  A. 
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incurred  by  the  party  in  whose  favour  the  order  is  made,  (e) 

may  be  in-  and  the  security  may  be  increased  by  further  order  as   the 

creased.  circumstances  of  the  case  may  require.  (/) 

Discretion  of  ^^^  ordering  of  security  for  costs  is  a  matter  of  discretion  ; 

Court.  but  a  party  to  an  action  in  the  Higli  Court  may  appeal  from 

fusarsub'ect  ^^<^^  ^"  order,  or  from  the  refusal  to  make  such  an  order,  (j/) 

to  appeal.  The  Court  of  Appeal  will  not,  however,  lightly  interfere 

Necessity  for  a  -^yith  the  discretion  exercised  by  the  Court  below. 

strong  case.  .  *^  ,    .        .  nj.-j.-i' 

p  Where  a  person  desires  to  enter  a  plaint  m  a  Court  witriin 

Entry  of  plaint  the  district  of  which  he  does  not  reside,  he  may,  instead  of 

by  letter.  attending  in  person  or  by  agent  at  the  Court,  transmit,  free 

of  cost,  to  the  registrar  thereof:  (1)  A  praecipe  containing 

the   information  required   to  be   given  under  E.  4  of  this 

Order,  and  where  the  claim  exceeds  40s.,  as  many  copies  of 

the  particulars  of  his  demand  or  cause  of  action  as  there  are 

defendants,  and  an  additional  copy  to  file.     (2)  A  post-office 

order  for  the  fees  due  ujion  the  entry  of  the  plaint  payable 

to  the  registrar  at  the  post-oifice  of  the  town  or  place  in 

which  the  Court  is  held.      (3)    An  envelope  addressed  to 

himself,  with  a  penny  postage  stamp  thereon.     And  upon 

the  receipt  of  the  above  the  registrar  shall  enter  the  plaint, 

and  forward  the  plaiut  note  to  the  plaintiff  in  the  addressed 

envelope.     For  the  purpose  of  this  rule  the  several  districts 

of  the  metropolitan  Courts  shall  be  considered  inter  se  as  one 

district  only. 

Leave  under         Leave  to  enter  a  plaint  under  s.  74  of  the  Act  is  granted 

s.  7-i  of  Act.      Q^  ^^j  application  supported  by  an  affidavit  of  the  plaintiff, 

or  of  some  person  on  his  behalf  who   has  knowledge  of  the 

facts,  according  to  Form  14aa  App.,and  the  affidavit  must  be 

lodged  with  the  registrar  together  with  a  copy  of  the  same 

for  each  defendant,  (gg) 

O.  c,  r.  2.  In  all  cases  in  which  the  plaintiff  in  the  first  instance 

rarticulars  in  fi^sires   to   have   an    account   taken,   the   particulars    shall 

CclSGS  of  .  , 

account.  contain  a  claim  that  such  account  be  taken. 

Jlotion  for  (e)  Jicpuhlic  of    Co.^fa  Rica  v.  Erlanger,  3  Ch.  Div.  G8 ;    Bentsen   v. 

new  trial.  Taylor,  2  Q.  B.  ('J3)  193.      (Increase    of  security  on   motion   for  new 

trial.) 
Past  costs.  (/)  Ih. ;  TaHon  v.  BeJl,  W.  N.  (76)  249.     The  application  for  security 

for  losts  may,  in  the  Hiyh  Court,  be  made  at  any  time  :  Lydnry,  ttc,  Co. 

V.  Bird,  23  Ch.  D.  3.58 ;  and  it  may  include  past  as  well  as  future  costs : 

Mussey  v.  Allen,  12  Ch.  D.  807  ;  BiocHahanh  v.  Kings,  etc.,  Co.,  3  C.  P.  D. 

3i;5;  but  see  Sturla  v.  Freccia,  AV.  N.  (78)  161. 
(f7)  See  Ch.  XVI.  on  Appeal. 
Igg)  See  Kr.  9a,  96. 
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In  all  cases  where  the  as.signee  of  any  debt  or  other  legal  R.  3. 

chose  in   action  sues,  he  shall   state  on  his  particulars  the    t^*^'*^" '^"„„„ 
'  _  ^  where  assignee 

name  and  description  of  the  assignor.  suing. 

In   all  actions   for  the  recovery  of  land,  the  particulars  R.  4. 
shall  contain  a  full  description  of  the  property  sought  to  be  f'<'^i"'''C"lars 

,  1  p  T      -.     1  in  actions 

recovered  and  of  the  annual  value  thereof,  and  of  the  rent,  for  recovery 

if  there  be  any,  fixed  or  paid  in  respect  thereof.  f'f  l-inil- 

Where  an  action  is  brought  under  s.  60  of  the  Act,  (/*)  R.  5. 

whatever  the  amount  of  damages  claimed  may  be,  the  plain-  .  ^'^'^^^^  ^" 

o  _  -^         '  1^       .       in  actions 

tiff  shall,  at  the  time  of  the  entry  of  the  plaint,  file  a  concise  under  s.  60  of 
statement  in  writing,  signed  by  himself  or  his  solicitor,  of -^^*- 
his  cause  of  action,  and  of  the  particulars  thereof. 

Eule    6   is    treated    separately   in    the    chapter   on   Ad- 
ministration. 

"Where  the   plaintiff  seeks   to   obtain   payment   or  sat's-  R.  7. 
faction,  or  relief,  redress,  or  remedy  upon  more   than  one  P^rt'iculars 

wnGTB  more 

cause  of  action  or  claim,  he  shall  state  in  his  particulars  the  than  one 
grounds    of    each    claim    separately,   and    shall    also   state  ^^^'^f'^  of 
separately   the   payment   or   satisfaction,  relief,  redress,  or ' 
remedy  he  claims  in  respect  of  each. 

In  all  actions  the  defendant  may  at  any  time  not  later  R.  8. 
than  five  clear  days  before  the  return-day  give  notice  to  the  ^  °^'*^°f  J  .^' 
plaintiff  that  he  requires  further  particulars,  and  the  plain-  further 
tiff  shall,  within  two  clear  days  of  service  of  such  mitice,  file  pai'ticulars 
full  particulars  of  his  claim,  and  of  the  relief  or  reinetly  to 
which  he  claims  to  be  entitled,  and  within  the  same  time 
shall  deliver  to  the  defendant  a  copy  thereof.     If  the  plain- 
tiff fails  to  comply  with  such  notice,  or  complies  therewith 
insufficiently,  the  Judge    [Court]  before  or  at  the  trial,  if 
satisfied    that   the  defendant   is   thereby  prejudiced  in  his 
defence,  may  order  the  plaintiff  to  file  and  deliver  full  par- 
ticulars, and  ma}' adjourn  the  action,  and  stay  all  proceedings 
therein  until  such  order  has  been   complied  with,  and  may 
make  such  order  as  to  costs  as  he  may  think  fit.  (^) 

(/i)  This  section  gives  jurisdintion  to  tbo  County  Court  to  try  any 
action  in  which  the  title  to  any  hereditaments  (corporeal  or  incorporeal) 
shall  come  iu  (juestion,  where  neither  the  value  uor  the  rent  of  such 
hereditament  exceeds  £50  per  annum,  or,  in  the  case  of  an  easement, 
where  neither  tlie  value  nor  the  rent  of  the  hereditaments  in  respect  of 
which  it  is  claimed  exceeds  the  like  sum.  Under  the  term  '•  easement  "  Easements — 
in  this  section  there  is  only  included  an  easement  in  the  strict  sense  of  s.  60  of  Act. 
the  term,  i.e.,  where  there  is  both  a  dominant  and  a  servient  tenement : 
Hawkins  v.  Butter,  1  Q.  li.  (92)  6G8.  X-^-*— v/C^  S<...rZ/-ff^  ^j   t  /  ^- J.*'/- 

(J)  Davey  v.  Bentinclc,  1  Q.  B.  (93)  185.     "Where  a  plaintiff  claims.  Heir — links 
as  heir-at-law  of  a  deceased  person,  he  is  entitled  under  this  rule  to  of  relationship. 
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R.  9. 

Fraction  of  a 
penny. 


R.  10a. 
Signature  to 
parlicular.s  by 
solicitor  or 
clerk. 


Injunctior.- 
receiver. 


Filing  of 
particulars. 


Issue  and  ser- 
vice of 
summons. 

O.  2,  r.  4. 


Where  the  amotint  claimed  in  any  case  includes  a  fraction 
of  a  penny,  such  fraction  shall  not  be  entered  in  the  books 
of  the  Court,  and  judgment  shall  not  be  given  for  any 
fraction  of  a  penny. 

Where  a  plain ti if  sues  by  solicitor  the  particulars  must  be 
signed  by  the  solicitor  in  his  own  name  or  that  of  his  firm, 
and  he  shall  state  thereon  his  place  of  business  and  where  he 
will  accept  service  of  proceedings  in  the  action  or  matter  on 
behalf  of  the  plaintiff,  otherwise  the  costs  of  entering  the 
plaint  by  solicitor  shall  not  be  allowed.  Provided  that  the 
clerk  of  a  solicitor,  if  duly  authorised,  may  sign  the  par 
ticulars  on  behalf  of,  and  in  the  name  of,  his  master,  (j) 

When  a  plaintiff  desires  to  obtain  an  injunction  or  the 
appointment  of  a  receiver,  his  particulars  should  contain  f 
claim  to  that  effect,  and  should  state  shortly  the  fact, 
showing  that  he  is  entitled  thereto ;  (^)  but  under  0.  13 
r.  1,  the  Judge  has  power  to  appoint  a  receiver  whether  the 
appointment  be  claimeel  or  not. 

When  the  plaintiff's  solicitor  shall  have  settled  and  signed 
the  particulars,  he  will  then  file  the  same  at  the  office  of  the 
County  Court  in  which  the  action  is  to  be  commenced, 
together  with  a  printed  form  of  praecipe,  which  will  be 
given  to  him  at  the  same  office,  and  which  he  must  fill  up 
in  accordance  with  0.  5,  r,  4a,  set  forth  above.  (J) 

The  plaint  having  been  entered,  the  next  step  is  to  issue 
and  serve  the  summons — in  the  Act  and  Eules  called  an 
ordinary  summons,  (m)  By  0.  2,  r.  4,  the  registrar  is  to 
issue  all  summonses,  warrants,  anel  orders  of  committal  forth- 
with after  the  plaints  are  entered,  or  the  warrants  or  orders 


further  particulars,  showing  the  links  of  relationship  constituting  him 
such  heir :  Palmer  v.  P.,  1  Q.  B.  (92)  319 ;  Blacldidge  v.  Anderton, 
W.  N.  (93;  112. 

(./)  The  solicitor  or  his  clerk  {France  v.  Button,  2  Q  B.  (91)  208)  must 
actually  sign  the  particulars.  A  lithographed  signature  is  uot  sufficient : 
Iteq.  y.'Cowper,  24  Q   B.  Div.  533. 

(7i)  Ci)lehourne  v.  (7.,  1  Ch.  D.  690. 

(/)  As  to  the  plaint  note,  see  O.  7,  r.  1.  This  is  the  plaintiif's  docu- 
m(!ut  of  title  as  plaintitf,  and  must  be  produced  at  the  Court  and  to  its 
officers  on  necessary  occas'ons,  e.g  ,  on  payment  of  money  out  of  C'cmrt. 

(m)  And  therein  distinguished  from  a  '•  default  summons,"  which  is 
ap])l'cahle  to  a  debt  or  lirjuidated  money  demand,  under  s.  86  of  the  Act. 
But  by  O.  52  a  default  summons  is  defined  as  a  summons  which  is  issued 
on  the  entry  of  a  plaint  and  is  rec^uired  by  statute  to  be  served  personally, 
and  an  ordinary  summons  as  a  summons  which  is  issued  on  the  entry  of  a 
plaint  and  is  uot  rec^uired  by  statute  to  be  served  personally. 
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applied  for.  (n)     The  summons  is  in  general  served  by  the  Service  of 
bailiff  of  the  Court  from  which  the  process  is  issued,  hut  the  t""]"^  °^    ^ 
two   rules   next   set    forth  will   apply  when    the   action   is 
commenced   in  one   Court  (in    the  Eiiles  called    the   Home  Home  and 
Court)  and   service   has   to    be   effected    in    the   district   of  pj'sti.fj.ts  and 
mother  Court  (the  Foreign  Court).  Courts. 

Where  a  summons  is  required  to  be  served  in   a  foreign  0.  2,  r.  5. 
district,  the  registrar  shall  transmit   the  same  and  a  copy    '^'^'c*^°. 

^  .  .  .       .  ^"^   siiinmons  in 

thereof  to  the  bailiff  of  the  foi  eign  Court  within  twenty-four  foreign 

hours  after  the  plaint  is  entered,  with  a  letter  according  to  d'stnct. 

the  form  in  the  Appendix,  unless  the  Judge   of  the  home  Forms  10,  19, 

Court  shall  order  the  summons  in  any  particular  case  to  be    i^P' 

served  by  the  bailiff  of  such  Court ;  and  where  any  summons 

is  returned  to  the  registrar  of  the  home  Court  by  the  bailiff 

of  the  foreign  Court,  not  served,  the  registrar  shall  forthwith 

give  notice  to  the  plaintiff  of  such  non-service  :     The  letter  Form  12,  App. 

need   not   be  transmitted  from  one   metropolitan   Court  to 

another,  except  with  default  summonses. 

Where,  by  the  indorsement  on  the  copy  of  a  summons  R.  6. 
made  by  a  bailiff  of  a  foreign  Court,  it  shall  appear  doubtful  doubtful  ser- 

vicG  ill  lort^if^n 

whether  the  service  will  be  held  sufficient,  the  registrar  of  district.       ° 

the  home  Court  shall  forthwith  on  receiving  back  such  copy 

send  to  the  plaintiff  a  notice  according  to  the  form  in  the  Form  13,  App. 

Appendix, 

If  the   service  of  the  summons   has  been   personal,  the  R.  22. 
bailiff  who  served  the  same  shall  indorse  on  the  copy  of  the  i»'lo»'se™ent 

^  ''  or  service  on 

summons  delivered  to  him  by  the  registrar  the  fact  of  such  copy  of 

service ;  and  if  the  service  has  not  been  personal  he  shall  summons. 
indorse  on  such  copy  the  statement  made  by  the  person  to 
whom  the  summons  was  delivered,  and  any  circumstance 
from  which  it  may  be  inferred  that  the  service  of  the 
summons  has  come  to  the  knowledge  of  the  defendant;  and 
if  the  summons  has  not  been  served,  the  bailiff  shall  indorse 
on  such  copy  the  reason  of  such  non-service ;  all  indorse- 
ments on  summonses  shall  be  signed  by  such  bailiff.  The 
high  bailiff  shall  deliver  to  the  registrar  the  copy  of  every 
summons  which  has  been  served,  and  also  the  summons 
itself  when  not  served,  together  with  the  list  of  summonses 
mentioned  in  E.  27  of  this  Order,  and  such  copies  and 
summonses  shall  be  produced  by  the  registrar  or  high  bailiff 
a?  the  Judge  may  require. 

(?i)  See  also  0.  2,  rr.  21  and  21a. 
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R.  23a.  Where    an    ordinary    summons    or    judgment    summons 

Notice  of  required  to  be  served  in  a  home  district  has  not  been  served, 

non-service  to         i  .  .  i         i    •      •  «•     /• 

be  given.  the  high  bailiff  shall  forthwith  give  notice  to  the  plamtiti  ot 

Form  12a  the  fact  of  such  non-service  according  to  the  form  in  the 
App-  Appendix. 

K.  24.  Where  from  the  answers  given  by  the  person  to  whom  an 

Notice  of  ordinary  summons  is  delivered  at  the  place  mentioned  in  a  ' 

vi'ceVbe^'^''"  summons  as  the  residence  or  place  of  business  of  the  defen- 
given.  dant  it  is  doubtful  whether  the  Judge  will  be  satis-fied  that 

the   service   has  come   to  the  knowledge  of  the  defendant 
before  the  return-day,  the  high  bailiff  shall  forthwith  send 
orm      ,    pp.  ^^   ^^^   plaintiff    a   notice,   according   to   the   form   in   the 
Appendix. 
R  25.  Where  an  ordinary  summons  is  required  to  be  served  in  a 

Service  by  foreign  district,  the  high  bailiff  of  that  district  shall,  (o) 
foreicrn^Court  eight  clear  days  at  least  before  the  return-day,  transmit  the 
copy  thereof  to  the  registrar  of  the  home  Court,  duly  in- 
dorsed and  signed  by  the  bailifi"  (who  shall  name  the  Court 
of  which  he  is  a  bailiff),  and  also  the  summons  itself  when 
not  served. 
R.  38.  Where  the  jjlaintiff  sues  by  a  solicitor,  the  notices  referred 

Suing  by  ^Q  jj^  jjg^  5^  6^  23a,  24,  and  28  of  this  Order,  shall  be  sent 

solicitor.  . 

to  siicli  solicitor. 
O.  7,  r.  26.  Whenever  a  summons  has  been  served  in  one  of  the  modes 

Where  sum-  hereinbefore  mentioned,  but  it  appears  that  it  has  come  to 
to  the  know-  the  knowledge  of  the  defendant  less  than  ten  clear  days 
ledge  of  defen-  before  the  return-day,  the  action  may,  at  the  discretion  of 
llT^ril^-^  the  Court,  proceed  or  be  adjourned,  whether  the  defendant 
fore  return-       appears  or  not  on  such  return-day. 

''■^y-  Summonses  to  appear  to  a  plaint  shall  be  according  to  the 

forms  in  the  Appendix,  (p)  and  shall  be  dated  of  the  day  on 
which  the  plaint  was  entered,  and  the  date  thereof  shall  bo 
Forms  11,  16a,  i\^q  commencement  of  the  action. 

^    '  Where  leave  is  granted  under  the  provisions  of  s.  74  of  the 

Where  issued  Act  to  issue  either  an  ordinary  or  a  default  summons  for 
by  leave  under  ggj-Y^Qg  out  of  the  district,  the  copy  affidavit  mentioned  in 

s.  74  of  Act. 

Form  14aa.*      0.  5,  IT.  9a,  9&,  with  a  cojiy  thereon  of  the  order  granting  - 

leave,  shall  be  annexed  to  the  summons  and  served  therewith. 

(o)  O.  2,  r.  20,  renders  the  Higli  Bailiff  of  a  foreign  Court  liable  to  be 
ordered  to  jtay  compensation  to  the  party  damnified  by  his  neglect  to 
make  a  return  of  service  to  the  Registrar  of  the  Home  Coui  t. 

(p)  Form  11,  an  ordinary  summons,  16a,  a  defnult  summons,  and  17a, 
a  default  summons  under  the  Bills  of  Exchange  Act,  1855. 


R 

Date  of 
summons. 
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In  all  cases  the  particulars  where  required  to  be  filed  shall  ^-  ■*• 
be   annexed  to  the   summons  before  service,  and   shall   be  j^g  deemed 
deemed  to  be  part  thereof.  part  of 

An  ordinary  summons  may  be  returnable  either  at  the  '•""^^o"^- 
Court  for  which  plaints  are  then  bt^ing  entered,  or  at  the  Ordinar   sum- 
request  of  the  plaintiff  at  any  subsequent  Court.  mons  when 

Where  an  ordinary  summons  has  not  been  served,  succes-  i"eturnable. 
sive   summonses   may  be   issued   without   enteriner   a   new  z"  ^' 

-,-,.,  successive 

jilamt,  unless  the  non-service  has  been  caused  by  the  fact  of  summonses, 
the  plaintiff  having  mis-stated  the  name  of  the  defendant  or 
having  given  a  wrong  or  insufficient  address,  or  of  the 
defendant  having,  before  the  entry  of  the  j)laint,  removed 
from  the  address  given  on  the  entry  of  the  plaint,  but  if  the 
bailiff  shall  ascertain  a  sufficient  time  before  the  return-day 
that  the  defendant  has  removed  to  some  other  place  within 
the  district  of  the  Court,  he  shall  serve  the  summons  at  such 
other  place,  indorsing  on  the  copy  thereof  the  new  address. 
Successive  summonses  shall  bear  the  same  date  and  number 
as  the  summons  first  issued,  which  date  and  number  shall  be 
written  in  red  ink  in  the  "Plaint  Book,"  and  such 
summonses  shall  be  a  continuance  of  the  first  summons ; 
provided  that  no  successive  summons  shall  be  issued  on  a 
plaint  after  three  months  from  the  date  of  entry. 

The  summons  in  an  action  brought  under  s.  59  of  the  Act  R.  7. 
to  recover  lands,  should  in  order  to  insure  its  service  be  ^^^'veiy  and 
delivered  to  the  bailiff  forty  clear  days  at  least  before  the  summons  in 
return-day,  and  shall  be  served  thirty-five  clear  days  before  action  under 
the  return-day  thereof.  '■  ^^  "^  ^'=*- 

An  ordinarjr  summons  to  appear  to  a  plaint  (except  in  an  r.  8. 
action  to  recover  lands),  where  it  is  to  be  served  in  the  home  When  ordinary 
district,  should,  in  order  to  insure  its  service,  be  delivered  to  be^eliVered*^** 
the  bailiff  at  least  twelve  clear  days,  and  where  it  is  to  be  for  service, 
served   in   a  foreign  distric;t  fifteen   clear   days    before   the 
retuin-day,  but  it  shall,  in  either  case,  be  served  at  least  ten  Time  of 
clear  days  before  the  return-day  thereof;   provided  that  a  ^'^'^^'^'^^" 
summons  may  be  issued  and  served  at  any  time  before  the 
return-day,  on  production  by  the  plaintiff  to  the  legistrar  of 
an  affidavit  showing  that  the  defendant  is  about  to  remove 
out  of  the  ordinary  jurisdiction  of  the  Court  or  of  that  of  the 
Court  in  which  he  then  resides ;    and  the  service  of  such 
summons  may  be  deemed  good  service,  if,  at  the  hearing,  the 
Judge  is  satisfied  on  the  evidence  on  oath  before  him,  that 
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such  pnrty  was  about  to  remove  out  of  the  ordinary  jurisdic- 
tion of  the  Court,  but  in  every  such  case,  whether  such  proof 
be  given  or  not,  the  Judge  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  adjourn  the  hearing. 
R.  9rt.  Service   of    an   ordinary   summons    may   be   effected    by 

Mode  of  service  Jeliverino;  the  same  to  the  defendant  personally,  or  to  some 
of  au  ordinary  °  ,  ,  i-,/>  11^^11 

summons.  person,  apparently  not  less  than  16  years  old,  at  the  house  or 

place  of  dwelling,  or  place  of  business,  of  the  defendant,  or 

by  service  in  the  manner  prescribed  by  Er.  9c  to  2-1:  (both 

inclusive)  of  this  order,  or  under  an  order  for  substituted 

service  as  prescribed  by  0.  51.,  r.  6.  {q)     Provided  that   a 

"  place  of  business  "  for  the  purposes  of  this  rule  shall  not  be 

deemed  to  be  the  place  of  business  of  the  defendant  unless 

he  shall  be  the  master  or  one  of  the  masters  thereof. 

\\_  95.  Where,  pursuant  to  the  last  preceding  rule,  service  of  an 

Wlieiesum-      ordinary  summons  has  been    effected   by  delivery  to   some 

person  not'Vess  person  apparently  not  less  than  16  years  old,  at  the  house  or 

than  16  years    place  of  dwelling,  or  place  of  business,  of  the  defendant,  and 

the  defendant  does  not  appear,  in  person  or  by  his  solicitor 

or  agent,  on  the  return-day,  the  action  shall  not  proceed  if 

the  Court  is  satisfied,  on  the  evidence  before  it,  that  the 

service  of  such  summons  did  not  come  to  the  knowledge  of 

the  defendant  before  the  return-day.     The   Court   may  in 

such   case,    or   if  in   doubt,  either   adjourn   the  action   for 

hearing  on  a  future  day  or  may   strike  it  out,  or  order    a 

successive  summons  to  issue  as  to  it  may  seem  just. 

Q  ^\  Y  &  '^  Where  by  reason  of  the  absence  of  any  party,  or  from  any  otlier 
Substituted  sufhcient  cause,  the  service  of  any  suminoTis  (other  than  a  default  sum- 
service  aud  nions),  notice,  proceeding,  or  document  cannot  be  made,  the  judge  or 
notice  in  lieu  registrar  may,  upon  an  affidavit  showing  grounds,  make  such  order  for 
of  service  substituted  service,  or  for  the  substitution  for  service  of  notice  by  adver- 
Forms  29*  30  tisement  or  otherwise,  as  may  be  just. 
31   AiMJ  '      '  '^^'^^  ^""^^  applies  to  all  County  Court  actions.      The  following  rule 

'  applies  to  Equity  actions  only, 

p^  23  \Vliere  a  defendant,  sued  under  s.  G7  of  the  Act,  shall  be  out  of  England 

bervice  when  or  Wales,  the  Judge,  or  in  his  absence  the  registrar,  may,  ujion  an  aflfi- 

defeudant  is  davit  of  the  fact,  direct  the  service  of  the  summons  to  be  eftVcti'd  within 

outof  Eno-land.  such  time  and  in  such  manner  as  the  Judge  or  registrar  may  think  tit. 

J'  When  substituted  service  has  been  directed,  it  has,  when  made,  all  the 

Effect  of  sub-  pg-ycts  of  personal  service :   Watt  v.  Baniett,  2  Q.  13.  Div.  363 ;  and  sec 

stituted  ser-  observations  of  Lope?,  L.J.,  in  Re  Urquhart,  2,i  Q.  B.  Div.  72G.     But 

vice     setting  substituted  service  cannot  be  good  where  personal  service  would  not  be 

aside  of.  legally  possible :   Worcester,  etc.,  Co.  v.  Firbanh.  1  Q.  B.  (94)  788.     The 

Forms  30,  31,  Court  can,  in  the  exercise  of  its  discretion,  set  aside,  either  upon  terms  or 

App.  otherwise,  a  judgment  obtained  ui)on  such  service,  if  it  be  satisfied  that 

the  defendant  had  no  knovvieilgc!  of  the  proceedings  and  had  a  defence  on 

the  merits. 
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Where  a  solicitor  represents  to  the  bailiff  that  he  is  R-  9°. 
authorised  to  accept  service  on  behalf  of  a  defendant,  it  shall  soHcitor°° 
be  sufficient  service  to  deliver  the  summons  to  such  solicitor, 
provided  that  such  solicitor  shall,  at  the  time  of  such 
delivery,  endorse  upon  the  copy  of  the  summons  retained  by 
the  bailiff  a  memorandum  that  he  accepts  service  thereof  on 
behalf  of  the  defendant. 

When  an  infant  is  a  defendant  in  any  action  or  matter,  K- 10- 
service  on  his  father  or  guardian,  or  (if  none)  on  the  person  j^f^^'t^  °^ 
with  whom  the  infant  resides  or  under  whose  care  he  is, 
shall,  unless   the   Judge  or   registrar   otherwise   orders,  be 
deemed  good  service  on  the  infant. 

Where  a  lunatic  or  a  person  of  unsound  mind,  not  so  found  R.  11. 
by  inquisition,  is  a  defendant  in  any  action  or  matter,  service  ^^rvice  on 
on  the  committee  if  any  of  the  lunatic,  or  (if  none)  on  the 
person  with  whom  the  person  of  unsound  mind  resides  or 
under  whose  care  he  is,  shall,  unless  the  Judge  otherwise 
orders,  be  deemed  good  service  on  such  defendant,  (r) 

Where  persons  are  sued  as  partners  in  the  name  of  their  R.  12«. 
firm,  the  summons  shall  be  served  either  upon  any  one  or  ^^^y^*^^  °^ 

1  •      .  1  1  partners. 

more  oi  the  partners,  or  at  the  principal  place  of  the  partner- 
ship business  in  England  or  Wales  upon  any  person  having 
or  appearing  to  have  at  the  time  of  service  the  control 
or  management  of  the  business  there,  and,  subject  to 
these  rules,  such  service  shall  be  deemed  good  service  on 
the  firm  so  sued :  (s)  Provided  that  in  the  case  of  a  co- 
partnership which  has  been  dissolved  to  the  knowledge  of 
the  plaintiff  before  the  commencement  of  the  action,  the 
summons  shall  be  served  upon  every  person  sought  to  be 
made  liable,  (t) 

Where  one  person  carrying  on  business  in  a  name  or  style  R.  13a. 
other  than  his  own  name  is  sued  in  such  name  or  style  as  if  Service  where 

.,  /,  ,,  ,  -1        .      ■,       person  carries 

it  were  a  firm  name,  the  summons  may  be  served  at  the  on  business 
principal  place  of  business  of  such  person,  in  England  or  >"  na™e  or 
Wales,  upon  any  person  having  or  appearing  to  have  at  the  ^^^  ^°  ^    ^™* 
time  of  service  the  control  or  management  of  the  business 
there ;  and  such  service,  if  sufficient  in  other  respects,  shall 
be  deemed  good  service  on  the  person  so  sued. 

(r)  As  to  the  defence  of  an  action  against  a  lunatic,  see  infra ;  see 
also  O.  3,  r.  11,  and  observations  thereon  :  supra,  p.  22,  et  seq. 

(s)  See   Worcester,  etc.,  Co.  v.  Firbank,  1  Q.  B.  (94)  784,  C.  A.  (foreign  Foreio-n 
partnership).  ^^V—  ^  <» --^  jj-^  ^^  £^^  .  partnership. 

(t)  See  IVigram  v.  Cox,  1  Q.  B.  (94)  792.  ^  ^ 
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R.  14. 

Where  hus- 
band and  wife 
are  defendants. 

Doubtful  or 

insufficient 

service. 


Evidence  at 
trial  of  service 
of  summons. 


Discon- 
tinuance. 


Defendant's 
costs. 


Fresh  action. 


Where  husband  and  wife  are  hoth  defendants  in  any  action 
or  matter,  they  shall  both  be  served,  unless  the  Judge  or 
registrar  shall  otherwise  order,  (u) 

When  the  bailiff  shall  not  have  been  able  to  effect 
service,  or  it  shall  appear  doubtful  whether  the  service  will 
be  held  sufficient,  the  plaintiff  must  be  prepared  to  satisfy  the 
Court  at  the  hearing  that  the  summons  has  come  to  the 
defendant's  knowledge,  (y) 

When  the  defendant  does  not  appear  at  the  trial,  proof 
of  service  of  the  summons  is  given,  by  the  bailiff's  indorse- 
ment on  a  copy  thereof  showing  the  fact  and  mode  of 
service ;  and  the  same  rule  applies  to  other  processes  of  the 
Court,  (iii) 

There  may  be  certain  further  steps  to  be  taken  before  the 
trial.  These  will  be  treated  after  dealing  with  the  pro- 
ceedings on  the  part  of  the  defendant.  It  will,  however,  be 
convenient  here  to  observe  that  where  the  defendant  shall 
have  filed  a  statement  or  notice  of  special  or  other  (x)  defence, 
the  plaintiff's  solicitor  should  carefully  consider  how  far 
the  matter  therein  stated  is  sufficient  in  point  of  law, 
or  likely  to  be  established  by  evidence,  as  the  case  may 
require,  and,  in  some  cases,  whether  it  may  be  necessary  to 
amend  his  particulars  of  claim,  (jf)  or  whether  it  may  or  may 
not  be  prudent  to  communicate  with  his  opponent,  and 
propose  terms  of  compromise.  If  he  sees  no  chance  of  suc- 
cess for  his  client,  either  by  continuing  the  action,  or  by 
negotiation  with  the  other  side,  his  only  course  will  be 
to  give  notice  under  0.  9,  r.  1,  to  discontinue  the  action,  in 
which  case  the  defendant  will  at  once  be  entitled  to  obtain 
ex  jjarte  an  order  for  payment  of  his  costs.  Bat  if  the 
defendant  has  set  up  a  counterclaim,  he  may  proceed  there- 
with notwithstanding  the  discontinuance  of  the  original 
action,  (z) 

When  a  plaintiff  discontinues  his  action,  his  claim  is  not 
thereby  released ;  but  he  may  afterwards  commence  a  fresh 


(m)  See  O.  3,  r.  10,  and  O.  6,  r.  12,  with  observations  thereon,  supra. 
Other  cases  of  service  expressly  provided  for  are  to  be  found  in  O.  7, 
rr.  15—24. 

(v)  See  O.  7,  rr.  9&,  26. 

(ic)  S.  78  of  the  Act  of  1888 

(x)  See  O.  10,  rr.  9  and  10 

(?/)  O.  14,  infra. 

(2)  0.  22,  r.  15. 
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action  for  the  same  cause.  («)  If,  however,  the  costs  of 
the  former  action  remain  unpaid,  the  second  action  will  be 
stayed  until  they  shall  have  been  paid,  (h) 

Section  II. — The  Defendant's  Proceedings. 

A  defendant's  solicitor  should,  as  in  the  case  of  a  plaintiff.  Written 
insist  upon  a  written  retainer.  Before  taking  any  active  steps,  I'^^'amer. 
it  will  in  general  be  well  for  him  to  consider  whether  or  not  *^f^^  before 

•       •!•  ••  1         1    •  CI         -x    •      •  rf  /  ^  trial  to  comply 

his  client  is  right  m  resisting  the  claim  oi  the  plaintiff,  (c)  with  plaintifi''8 
No  observations  appear  to  be  required  with  reference  to  the  demaEds. 
case  when  the  defendant's  solicitor  comes  to  the  conclusion 
either  that  his  client  is  altogether  right  or  altogether 
wrong.  But  if,  as  very  often  happens,  he  considers  that 
the  client  is  partly  right  and  partly  wrong,  and  he  cannot 
effect  a  proper  settlement,  it  will  usually  be  prudent, 
before  adopting  an  attitude  altogether  hostile,  to  write 
to  the  solicitor  for  the  opponent  offering  on  behalf  of 
the  client,  what,  upon  full  consideration,  he  considers  his 
client  bound  to  give,  including  costs  of  action,  when  it  is 
prudent  so  to  do ;  and  sometimes  it  may  be  well  to  offer  even 
a  triile  more  than  the  plaintiff,  or  would-be  plaintiff,  is  strictly 
entitled  to  demand.  It  is,  of  course,  better  still  if  such  a 
final  letter  can  be  wTitten  before  proceedings  be  commenced  ; 
but  in  any  case,  it  should  not  be  expressed  to  be  written 
"without  prejudice."  (d)  It  will  often  be  well  (if  circum- 
stances admit)  to  conclude  such  a  letter  by  saying  something 
to  the  following  effect — "  if  the  offer  herein  contained  be 
refused,  this  letter  and  any  reply  you  make  thereto  will  be 
used  against  your  client  on  the  question  of  costs." 

The  defendant  in  any  action  or  matter  may  file  a  statement  0.  lo,  r.  9. 
disclaiming  any  interest  in  the  subject-matter  thereof,    or  Disclnimer 
admitting  or  denying  any  of  the  statements  in  a  plaintiff's  other  state- 
particulars,  or  raising  any  question  of  law  on  such  statements  ments  by 
without  admitting  the  truth  thereof;  or  he  may  therein  state 

(a)  The  Ardandhu,  12  App.  256. 

(h)  M'Cahe  v.  Bank  of  Ireland,  14  App.  413.     As  to  the  power  of  the  Power  to  stay 
Court  to  stay  proceedings  in  an  action   by  a  married  woman  by  a  next  proceedings  till 
friend,  till  the  costs  of  a  previous  action  for  the  like  purpose  by  another  payment  of 
next  friend  shall  have  been  paid,  see  Be  Payne,  23  Ch.  Div.  288.  costs. 

(c)  Supra,  p.  35. 

(d)  Walker  v.  Wihher,  23  Q.  B.  Div.  335,  overruling  Williams  v. 
Thomas,  2  Dr.  &  Sm.  2!>,  as  to  the  eifect  of  letters  so  expressed  ;  but  see 
Re  Dainirey,  2  Q.  B.  (.93)  116. 

E   2 
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Form  98,  App.  concisely  any  new  fact  or  document  upon  wliicli  lie  intends  to 
rely  as  a  defence,  or  to  bring  to  the  notice  of  the  Court ;  and 
a  copy  thereof  shall  be  transmitted  by  the  registrar  to  the 
plaintiff:  Provided  always,  that  in  exercising  his  discre- 
tion as  to  costs,  the  Judge  shall  consider  the  fact  of  a  defen- 
dant having  or  not  having  availed  himself  of  the  powers  given 
by  this  rule.  This  rule  shall  apply  to  a  plaintiff  who  is 
defendant  by  counterclaim. 
R.  10.  Where  the  defendant  intends   to   rely   upon   any   of  the 

Notice  to  be      grounds  of  defence  mentioned  in  Rules  11,  12,  13,  14,  15,  16, 

given  ot  special  ^  f>     i  •  t  i    • 

defences.  17,  18,  19,  and  20,  01  this  order,  or  upon  any  counterclaim, 

he  shall  file  a  notice,  stating  thereon  his  name  and  address, 
together  with  a  concise  statement  of  such  grounds,  five  clear 
days  before  the  return-day  ;  and  the  registrar  shall  thereupon 
vrithin  twenty-four  hours  after  receiving  the   same,  transmit 
Form  95,  App.  ^7  post   one   copy   of  such   notice   and   particulars   to   the 
plaintiff:  Provided  that  in  case  of  non-compliance  with  this 
and  the  above-mentioned  rules,  and  of  the  plaintiff's  not  con- 
senting at  the  trial  to  permit  the  defendant  to  avail  himself 
of  such  defence,  the  Judge  may,  on  such  terms  as  he  shall 
think  fit,  adjourn  the  trial  of  the  action  to  enable  the  defen- 
dant to  give  such  notice. 
No  appearance      There  is  no  practice  in  the  County  Court  corresponding  to 
entered  in         -^i^at  of  entering  an  appearance  for  the  defendant  in  the  High 
°"°  y  •   Qourt  before  the  trial;  and,  with  the  exceptions  mentioned 

,,r,       ,  ^         in  E.  10,  the  defendant  need  not  of  necessity  deliver  any- 
should  be  filed  thing  in  the  nature  of  a  Statement  of  Defence  to  an  Equity 
under  r.  10.      action;  but  to  prevent  any  difficulty  arising  on  the  question  of 
his  right  to  costs,  if  successful,  it  will  be  well  to  file  a  State- 
ment or  Particulars  of  Defence  under  R.  9,  in  every  case  not 
within  R.  10,  in  which  he  intends  to  raise  any  distinct  issue, 
or  where  his  so  doing  would  otherwise  facilitate  the  trial,  (e) 
Special  defence.      It  will  be  observed  upon  referring  to  Forms  95  and  98,  in 
the  Appendix  to  the  Rules  of  1889,  that  the  forms  of  special 

Statute  of  (e)  A  Statement  of  Defence,  under  K.  9,  should  be  delivered  where  the 

Frauds  defendant  intends  to  claim  the  benefit  of  the  Statute  of  Frauds :  Haigh 

V.  Jvo?/e,  7  Ch.  471 ; -/am-'s  V. -Smi%,  1  Ch.  (91)  384  on  appeal,  W.  N.  (91)  175. 
Costs  of  defen-  It  will  be  observed  that  the  scale  of  costs  to  the  C.  C.  R.,  1892,  includes 
dant's  state-  the  solicitor's  coats  of  special  defence  (item  32),  and  the  counsel's  fee 
j,,yj,t_  for  settling  the  defendant's  statement  in  an  equity  action  (item  93),  but 

no  solicitor's  costs  for  any  such  statement— at  all  events  where  it  does 
not  amount  to  "an  admission  of  facts."  It  is  submitted  that  these  costs 
sliOuLl  either  be  allowed  under  item  32,  or  under  the  Registrar's  dis- 
cretion.    Compare  Re  Laitglois,  1  Q.  B.  (91)  349. 
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defence  are  expressed  in  the  third  person  ;  while  the  defen- 
dant's statement  is  expressed  in  the  first  person,  and  is  to  be 
signed   by  the  defendant.     Where    these    two    defences  are  Combination  of 

combined,  it  will  be  most  convenient  that  the  whole  docu-  '^^^\  ^^^^'^' 
'  ^  ,      ment. 

ment  be  expressed  in  the  first  person,  and  signed  by  the 
defendant. 

Where  a  defendant  intends  to  rely  on  the  defence  of  infancy,  R.  12. 
he  shall  in  his  statement  set  forth,  so   far  as  he  is  able,  the  ^ii^^ucy. 
place  and  date  of  his  birth.  (/) 

Where  a  female  defendant  intends  to  rely  on  the  defence  of  K-  13. 
coverture,  she  shall  in  her  statement  set  forth,  so  far  as  she 
is  able,  the  place  and  date  of  marriage,  together  with  the 
Christian  name  and  surname  of  her  husband,  and  his  address 
and  description  so  far  as  known. 

When  a  defendant  intends  to  rely  on  the  defence  of  any  R.  14a. 

statute  of  limitations,  his  statement  should  be  according  to  t'^^*"^^" 

'  °         Lmiitations. 

Form  95a  to  the  Rules  of  1895. 

The  Statutes  of  Limitation  afford  no  defence  to  an  action 
unless  they  are  pleaded  at  the  earliest  opportunity,  (j/) 

Where  a  defendant  intends  to  rely  on  the  defence  of  a  K-  l^. 
release  under  any  statute  relating  to  bankrupts,  or  for  the 
relief  of  insolvent  debtors,  lie  shall  in  his  statement  set  forth 
the  date  of  his  certificate,  discharge,  or  final  order,  and  the 
Court  by  wliich  such  certificate,  discharge,  or  final  order  was 
granted  or  made. 

When  in  any  action  the  defendant  relies  upon  any  statutory  R.  I8a. 
defence,    or   any  defence  of   which  he  is  required  by  any  Statutory- 
statute  to  give  notice,  he  shall  in  his   statement  set  forth  the 
year,  chapter,  and  section  of  the  statute,  or  the  short  title 
thereof,  and  the  particular  matter  upon  which  he  relies. 

Where  a  defendant  claims  to  be   entitled  as  a  matter  of  r.  19. 
defence  to  any  equitable  estate  or  right,  or  to  relief  upon  any  Equitable 
equitable  ground  against  the  claim   of  the  plaintiff,  or  any 
part  thereof,  he  shall  in  his  statement  show  concisely  the  cir- 
cumstances which  gave  rise  to  such  defence,  and  set  forth 
separately  each  of  the  grounds  of  equitable  defence. 

Upon  reference  to  0.  3,  r,  9,  it  will  be  seen  that  infants  Infant 
may  defend  by  their  guardians  appointed  for  that  purpose ;    e  en  an  . 

(/)  This  rule  applies  where  an  infant  desires  to  plead  infancy  by  way 
of  defence  to  an  action  upon  contract.  As  to  the  defence  of  an  action 
against  an  infant  generally,  see  infra. 

(g)  Prowse  V.  Spurgin,  5  Eq.  99 ;  Adamn  v.  Waller,  W.  N.  (66)  200. 
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but  the  following  is  the  only  provision  made  by  the  Eules 
for  the  appointment  of  a  guardian  ad  litem. 
0.  22,  r.  8.  Where  an  infant  defendant  appearing  at  the  trial  of  any 

of  euardijm      ^'Ction  or  matter  names  a  person  as  his  guardian,  who  then 
ad  litem  to        assents  BO  to  act,  such  person  shall  be  appointed  guardian 
d° nt^* '^^^^°'     accordingly;  but  if  the  defendant  do  not  name  a  guardian, 
Form  65  Add  ^^  Judge  may  appoint  any  person  in  Court  willing  to  act 
as  guardian,  or  in  default  of  such  person  the  Judge  shall 
appoint  the  registrar  to  act  as  guardian,  and  the  action  or 
matter  shall  thenceforth  proceed  as  if  the  infant  had  named 
a  guardian,  and  the  name  of  the  guardian  appointed  shall  be 
Form  66,  App.  entered   according   to  the  form  in   the   Appendix,  but   no 
responsibility  shall  attach  to  the  person  so  appointed  guar- 
dian at  the  instance  of  the  Judge. 

In  the  majority  of  cases  where  this  rule  is  aj^plied,  the 
amount  involved  is  comparatively  trifling ;  but  when  a 
'  solicitor  has  been  instructed  to  protect  the  interests  of  an 
infant  defendant  to  an  Equity  action,  the  proper  course  to 
adopt  (having  regard  to  s.  1 64  of  the  Act)  will  be  to  make 
an  ex  parte  application,  which  will  be  somewhat  as  follows  : — 

Precedent  2.  The  Deft.  C.  D.  by  E.  F.  of,  etc.,  [^address  and  description'] 

Application  for  ^g  his  next  friend,  hereby  applies  for  an  order  that  the  said 
OK  or  appoint-  -^  -^  .^      -^^  assia;ned  as  his  guardian  ad  litem,  by  whom  he 

mg  a  guardian  ifT.i-?-  °  "^ 

ad  litem  to  an   ^^^7  defend  this  Action. 

dant.  The  application  should  be  supported  by  an  affidavit  of  the 

infant's  solicitor  in  the  following  form,  with  such  variation 
as  may  be  necessary  : — 

Precedent  3.         I  ofj  6tc.,  Gentleman,  (/i)  Solicitor  for  the 

Affidavit  of      above-named  Deft.  C.  D.,  make  oath  and  say  as  follows  : — 

solicitor  in  E,  E.  of,  etc.,  \_address  and  description]  is  in  my  judgment 

sujjport  of        ^j^^  belief  a  fit  and  proper  person  to  act  as  guardian  ad  litem 

of  the  above-named  infant  l)eft.,  and  has  no  interest  in  the 

matters  in  question  in  this  Action  [Matter]  adverse  to  that  of 

the  said  infant,  and  the  consent  of  the  said  E.  F.  to  act  as 

such  guardian  is  hereto  annexed. 

To  the  affidavit  will  be  annexed  the  consent  to  act  of  the 
proposed  guardian,  as  follows  : — 

Co^T  t°  f  "'"  *^®  undersigned  E.  F.  of,  etc.  [address  and  description] 

gu.irdian  ad      hereby  consent  to  act  as  guardian  ad  litem  to  the  Deft.  C.  D., 

litem  to  act. 

" Gentleman "       ^^  ^^  *°  '^®  description  "Gentleman,"   eee  Be  Dodsworth,  1   Ch. 
■     (91)657.^ 
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wlio  is  an  infant,  and  I  anthorise  Mr.  of  [address] 

Solicitor,  to  defend  this  action  on  behalf  of  the  said  C.  D.  by 
me  as  such  guardian. 

The  order  appointing  the  guardian  ad  litem  is  sometimes  Guardian 

made  by  mere  indorsement  on  the  application  signed  by  the  »PP"iii'^^'i  "7 
■^  •         -I  •        T      r  order  or  course 

Eegistrar ;  but  when  drawn  up  it  will  be  m  the  form  next  — definition, 
set   forth.     It  is  ia   the   nature   of   "  an   order  of  course "  Discharge  of 
— i.e.,  an  order  made  as  a  matter  of  right,  on  the  ex  parte  oi'der. 
representation   of  the   person    who   obtains   it,   and  at  his 
peril ;  and,  like   other   orders   of  course,  it  is  liable  to  be 
discharged  if  made  upon  untrue  statements,  or  is  otherwise 
improper. 

Upon  the  application  of  the  Deft.  C.  D.  by  E.  F.  of,  etc.,  Precedent  5. 
\_address  and  description]  his  nest  friend.  And  upon  hearing  Order  appoint- 
the  Solicitor  for  the  applicant,  who  alleged  that  the  Deft.  '^^^ ^f^'^^f^''' 
C.  D.  is  an  infant,  that  the  said  E.  F.  is  a  fit  and  proper  jnf^nt  defen- 
person  to  act  as  his  guardian,  and  has  no  interest  in  the  dant. 
matters  in  question  in  this  Action  adverse  to  that  of  the  said 
infant,  as  by  an  affidavit  of,  etc.,  appears.     And  the  said 
E.  F.  having  consented  in  writing  to  act  as  such  guardian, 
it  is  ordered  that  the  said  E.  F.  be  assigned  guardian  ad 
litem  of  the   Deft.    C.   D.,  by   whom   he   may   defend   this 
Action,  (i) 

In    proceedings    commenced    by    petition     the    affidavit  Affidavit  on 
should    state   that    the    infant    has    been    served    with    a  petition. 
copy  of  the  petition  with  the  date  of  service.     The  order 
will  contain   a   similar  allegation,  and  will  conclude  with 
some  such  words  as  "  by   whom  he  may  appear  upon  the 
said  petition." 

A  near   relation   of  the   infant   should   be   appointed,   if  Person  to  be 
possible  :  but  neither  the  plaintiff  nor  a  married  woman  (/)  ''^PP^'J^^.^'^TT. 

•  -!•  r. -r^       1        1  -.    -TTT   1  T        n   Y  ^  not  plamtifi, 

or  any  person  residing  out  oi  England  and  Wales  should  be  etc. 
appointed. 

If  no  guardian   ad  litem  has  been  appointed  before  the  0.  22,  r.  8. 
trial,  then  the  Court  will  upon  being  satisfied  either  by  the 
bailiff's  indorsement  under  s.  78  of  the  C.  C.  Act,  1888,  or 

{€)  The  practice  above  stated  is  that  which  existed  in  the  Chancery 
Division  prior  to  the  R.  S.  C,  1883  ;  but  the  form  of  affidavit  is  that  given 
in  Appendix  A  (part  ii.,  Form  8)  to  those  Eules,  and  which  has  to  be  made 
by  the  solicitor  '•  applying  to  enter  an  appearance  "  for  the  infant  pursuant 
to  0.  16,  r.  18.  The  alteration  introduced  by  this  rule  cannot  apply  to 
the  County  Court — where  no  appearance  is  entered  before  the  trial. 

ij)  Be  Duke  of  Somerset,  34  Ch.  D.  465. 
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otherwise,  that  the  summons  has  been  duly  served  in  accord- 
ance with  0.  7,  r.  10,  act  under  0.  22,  r.  8,  ahove  set  forth  ;  (h) 
but  it  will,  in  genei'al,  in  such  case,  prefer  to  appoint  a  co- 
defendant  who  can  have  no  adverse  interest  rather  than 
either  the  Eegistrar  or  a  stranger. 
Guardian  not  A  guardian  ad  litem  not  nominated  by  the  Judge  under 
in  general         q    ^2    r.  8,  is  not  liable  for  the  costs  of  an  unsuccessful 

liable  for  costs.   .    „  .  -  •  i  /7\ 

defence,  except  in  cases  of  gross  misconduct.  (Z) 

Solicitor  "When  a  solicitor  is,  at  the  plaintiff's  request,  appointed 

appointed         guardian  ad  litem  to  an  infant,  the  plaintiff  must  pay  his 

costs  and  add  them  to  his  own  ;  (m)  even  if,  in  a  foreclosure 

action,  the  estate  be  an  insufficient  security,  (n) 

Lunatic  Upon  reference  to  0.  3,  r.  11,  it  will  be  seen  that  lunatics 

^  ^^.  ^^  1.       and  persons  of  unsound  mind  not  so  found  by  inquisition 

sanction  of  '-  ^  _  .  . 

Judge  in  may   defend   an    action  by  their   cummittees   or  guardians 

Lunacy.  appointed  for  that  purpose  (o)  according  to  the  practice  of 

the    Chancery    Division.      In    the   case   of   a   lunatic,   the 

committee  in  general  defends  jointly  with  the  lunatic ;  but 

the   sanction   of    the   Judge   in   Lunacy  (p)   must  first    be 

When  lunatic    obtained,  (jj)     If  there  be  no  committee,  or  if  the  committee 

defends  by        have  an  adverse  interest  in  the  subiect-matter  of  the  action, 

guardian.  ,  .  .  .  . 

then  with  the  like  sanction,  a  guardian  ad  litem  may  be 
Form  of  appli-  appointed  by  order  of  course.  Precedents  2-5  (r)  can  easily 
cation  for         \^q  adapted  when  it  is  desired  to  obtain  this  order  by  substi- 

appointment  of         .       '■  .,,   „  .„  ,,  .  , 

guardian,  etc.  tuting  the  word  "  lunatic  for  "  infant ;  but  the  words  "  he 
having  no  committee  of  his  estate  "  or  "  his  committee,  the 
Deft.  G.  H.  having  an  adverse  interest,"  should  be  added 
at  the  end  of  Precedent  2  and  after  the  words  "  who  is 
an   infant    [lunatic] "   in  Precedent  4.      Also   in   adapting 

(Ji)  By  the  R.  S.  C,  O.  13,  r.  1,  if  no  appearance  has  been  entered  for  a 
defendant,  who  is  an  infant,  or  person  of  unsound  mind  not  so  found,  then 
after  the  time  limited  for  appearance,  an  order  for  the  appointment  of  a 
guardian  ad  litem  may  be  made  upon  the  application  of  the  plaintiff ;  but 
where  any  sucli  infant  defendant  has  a  father  or  guardian,  with  wliom  he 
does  not  reside,  notice  of  the  application  must  be  served  upon  or  left  at 
the  dwelling-house  both  of  the  father  or  guardian,  and  of  the  person  with 
whom  the  infant  resides. 

(I)  Morgan  v.  M.,  11  Jur.  N.  S.  233. 

(m)  Fraser  v.  Tlwmpson,  4  D.  &  J.  662. 

(n)  Harris  v.  Havilyn,  3  D.  G.  &  Sm.  470. 

No  special  observations  ajipear  to  be  here  required  as  to  the  case  of 
married  women  defendants.  As  to  married  women  being  jjarties  to  actions 
in  general,  see  supra,  p.  20. 

(o)  See  supra,  p.  22. 

(p)  See  the  Lunacy  Act,  1890  (c.  5.),  s.  108. 

(q)  See  Lord  Redesdale  on  Pleading,  5th  edition,  pp.  124,  125. 

(r)  Supra,  pp.  54,  55. 
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Precedent  5,  (s)  the  first  allegation  in  the  order  appointing 
the  guardian  will  be  "  who  alleged  that  the  Deft.  C.  D.  is 
a  lunatic  so  found  hy  inquisition,  but  has  no  committee 
of  his  estate  "  [or  the  Deft.  G.  H.  is  the  committee  of  his 
estate,  but  has  an  interest  in  the  subject-matter  of  the  said 
action  adverse  to  that  of  the  Deft.  C.  D.] 

The  afiidavit  in  support  should  be  made  by  the  solicitor 
for  the  lunatic  if  he  be  able  to  make  the  same ;  but  if  not, 
then  by  some  other  person  possessing  the  necessary  informa- 
tion ;  and  it  will  be  as  follows,  with  such  variation  as  may  be 
required : — 

1,  The  above-named  Deft.  C.  D.  was  on  the  18  Precedent  6. 
duly  served  with  the  summons  in  this  Action.  AfRdnvit  on 

2.  The  Deft.  C.  D.  is  a  lunatic,  so  found  by  Inquisition,  J^Pl;'''''J,i^". 
but  he  has  no  committee  of  his  estate  [or,  and  the  Deft.  E.  F.  j^g^^  of  gua: 
is  the  duly  appointed  committee  of  his  estate].  dian  ad  Idem 

.3.  [The  Deft.  E.  F.  has  an  interest  in  the  subject-matter  to  a  lunatic. 
of  this  Action  adverse  to  that  of  the  said  Lunatic] 

4.  Gr.  H.  of,  etc.,  [name  and  description']  who  is  [state  degree 
of  relationship']  in  my  judgment  and  belief  a  fit  and  proper 
person,  etc.  [as  in  Precedent  3]. 

[State  means  of  knowledge.] 

A  person  of  unsound  mind  not  so  found  by  inquisition  also  Person  of  un- 
defends  an  action  by  a  guardian  ad  litem  appointed  in  the  jgfg^js  y^y 
same  way  as  in  the  case  of  an  infant.     Precedents  2—5  may  guardian, 
be  adapted  by  substituting  for  the  word  "infant"  the  words 
"  a  person  of  unsound  mind  not  so  found  by  inquisition,"  but 
there  must  also  be  an  affidavit   by  a  medical    practitioner 
somewhat  to  the  effect  of  that  next  set  forth,  (i)  or  the  like 
medical  evidence  should  be  contained  in  the  joint  affidavit  of 
a  medical  practitioner  and  the  lunatic's  solicitor,  or  other  the 
person  making  the  affidavit  corresponding  to  Precedent  3. 

I  of,  etc.,  a  Member  of  the  Eoyal  College  of  Precedent  7. 

Surgeons    of  England,    TFellow   of  the    Eoyal    College    of '^*i^/''''!*  °^ 
Physicians   of   London,  or   Licentiate   of    the   Apothecaries  titioner  in 
Society  of  London,  etc.,  as  the  case  may  he]  make  oath,  etc.        support  of 

1.  I  am  now,  and  have  been  for  upwards  of  years  application  for 

last  past,  in  practice  as  a  general  practitioner  in  medicine        appomt- 
and  surgery  [physician]  in  London,  and  I  have  fur  o-uardian  nd 

years  professionally  attended  the  above-named  Deft,  C.  D.       utem  to  person 

(s)  See  p.  5.5.  ^^^f-"^ 

it)  Aud  the  affidavit  adapting  Precedent  3  should  begin  by  stating 

that  the  person  of  unsound  mind  has  been  ^ervt  d  with  the  summons  or  other 

process,  and  that  he  has  not  been  found  lunatic  by  inquisition. 
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2.  I  have  teen  in  regular  attendance  upon  the  Deft.  C.  D. 
since  last,  and  I,  on  and  on  several  occasions 
before  the  18  at  the  request  of  his  brother 
E.  F,,  the  person  proposed  to  be  appointed  his  guardian  in 
this  Action  [Matter]  attended  the  Deft.  C.  D.  at  his  own 
house  [or  as  may  he]  for  the  purpose  of  examining  [and 
ascertaining]  his  state  of  mind. 

3.  From  such  examination  as  aforesaid,  I  am  decidedly  of 
opinion  that  the  Deft.  C.  D.  is  of  unsound  mind,  and 
incapable  of  managing  himself  or  his  affairs,  or  taking  care 
of  his  property. 

4.  I  formed  this  opinion  of  the  Deft.  C.  D.  from  [state 
grounds,  e.g.,  from]  his  general  appearance  and  his  conversa- 
tion, which  clearly  showed  that  he  laboured  under  the 
following  delusions,  namely,  [set  them  forth,  or]  from  the  fact 
that  I  could  not  possibly  get  a  rational  answer  from  him  to 
the  most  ordinary  remarks  which  I  addressed  to  him  in  the 
most  simple  language,  with  the  intention  of  drawing  him 
into  conversation.  In  fact,  he  could  not  express  himself 
intelligently,  and  he  clearly  displayed  a  total  want  of 
common  understanding. 

Postponement       If  when  an  action  comes  on  for  trial  it  appears  that  there 

of  trial  where   jg  ^  defendant  of  unsound  mind  not  so  found,  for  whom  no 
no  guardian.  ,  .  .,,     .„ 

guardian  has  been  appointed,  the  Court  will,  if  necessary, 

postpone  the  trial,  and  upon  being  satisfied  that  service  on 

such  defendant  has  been  duly  effected  pursuant  to  0.  7,  r.  11, 

Nomination  of  nominate  some  person  by  whom  he  may  defend  the  action. 

guardian  by      ^  stranger  will  not  be  appointed  unless  the  Court  be  satisfied 

,„,       ^  that  such  defendant  has  no  relations  willing  to  undertake  the 

When  stranger  .         ,   ^  .  .        . 

appointed.         duty  of  guardian,  (u)     It  is  no  objection  to  a  person  proposed 

Co-defendant,    as  guardian  that  he  is  a  co-defendant,  if  he  has  no  adverse 

married  interest;  but  neither   the   plaintiff  nor   a   married   woman 

'  '      '      or  person  residing   out   of  England  and   Wales   should   be 

Costs  when       appointed.     If  a  solicitor  be  appointed  at  the  request  of  the 

anloi  °t^d         plaintiff,  the  plaintiff  must,  as  in  the  case  of  an  infant,  pay 

his  costs  and  add  them  to  his  own.  (v) 

Set-off  and  The  right  set-off  was  introduced  into  the  Common  Law 

rGeo^2'c'22   ^^urts  by  the  Statute  2  Geo.  2  c.  22,  s.  13  (made  perpetual 

s.  13.  '  and  amended  by  8  Geo.  2  c.  24,  ss.  4  and  5).     It  applied  to 

8  Geo.  2  c.  24,  i}^q  qq^^q  of  mutual  debts  between  plaintiff  and  defendant,  so 

ss.  4,  5. 

Definition.  („)  Moore  v.  Plate!,  7  B.  583. 

(v)  See  supra,  p.  56.  The  practice  here  described  is  that  of  the  High 
Court  cy  pres,  having  regard  to  the  circumstance  that  in  the  County 
Court  no  appearance  is  entered  by  a  defendant  before  the  tiial:  See 
It.  S.  C.,0.  13,  r.  1. 
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that  the  debts  should  compensate  each  other,  by  deducting 
the  less  from  the  greater,  and  that  judgment  should  only  be 
given  for  the  difference  to  the  party  entitled  thereto.     These 
statutory  jjrovisions  were  repealed  by  the  Civil  Procedure  Statutes  of 
Acts  Kepeal  Act,  1879  (42   and   43    Vict.  c.  59),  but   s.  4  get^off  stUl  L 
(16)  preserves  the  rules  of  law  thereby  established.  force. 

The  repealed  sections  applied,  whether  the  cross  demands 
were  connected  with  each  other  or  not;   but  they  applied 
only  to  what,  before  the  Judicature  Acts,  was  known  as  an 
action  at  Common  Law.  (lo)     They  did  not  apply  to  claims  Claims  for 
for  damages,  or  in  the  nature  of  a  penalty.     They  were  most  pg^^iffeg""^ 
probably  founded  on  existing  rules  of  Equity  which  had  been 
derived  from  the  Civil  Law  of  Kome.  (x)     Where  before  the 
Judicature   Acts,   the  debts,  or  one   of  them,   were  or  was  One  debt  legal 
equitable,  but  they  were  such  that  had  they  been  both  legal  and  the  other 
debts,  set-off  would  have  been  allowed  at  Law,  then  set-off  equitable  set- 
was  allowed  in  Equity  (equitable  set-off)  in  like  manner,  off- 
Thus  if  A.  were  indebted  to  B.  and  were  also  the  assignee  of 
a  debt  owing  from  B.  to  a  third  person,  who  duly  assigned  it 
to  A.,  set-off  was  allowed  in  Equity,  though  not  at  Law,  (jf) 
a  chose   in   action  not  being  assignable  at   Law  before  the 
Judicature  Act,  1873.     So  also,  if  A.  were  indebted  to  B.  and 
B.  were  indebted  to  C,  or  to  A.  and  C,  in  trust  for  A.,  the  two 
claims  could  have  been  set-off  against  each  other  in  Equity 
(though  not  at  Law),  but  the  case  would  be  otherwise  if  the 
trust  in  favour  of  A.  could  only  be  made  to  appear  as  the 
result  of  the  taking  by  the  Court  of  an  administration  or 
other  account  of  a  like  nature,  (z) 

When  before  the  Judicature  Acts  one  only  of  the  debts  Injunction 
was  equitable,   the   Court   of   Chancery   would,  where    the  judicature 
justice  of  the  case  so  required,  have  granted  an  injunction  Acts. 
to  restrain  an  action  at  Law  to  recover  the  legal  debt.     The 
Court  had  also  the  power  to  grant  an  injunction  to  restrain 
on  equitable  grounds  the  exercise  of  the  legal  right  of  set- 
off; but  this  power  was  not  exercised  when  the  equities  were 
equal,  (a) 

Since   the   Judicature  Acts,   set-off  will,  as   a  matter  of  Equitable  set- 
course,  be  allowed  by  all  the  Courts  in  cases  where  it  was  pfin^w  allowed 

•^  in  all  Courts. 

(i«)  Be  Wliitehouse,  9  Ch.  D.  597. 
(a;)  Freeman  v.  Lomas,  9  Ha.  109. 
(?/)  Clark  V.  Cort,  1  Or.  &  Ph.  154. 
(z)  Ex  parte  Morier,  12  Ch.  Div.  496. 
(a)  Ghridie  v.  Taunton,  etc.,  Co.,  2  Ch.  (93)  182. 
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before  allowed  either  at  Law  or  in  Equity,  preference  being 
given  in  case  of  conflict  to  equitable  rules.  (6)  But  except 
under  special  circumstances — e.  g.,  agreement,  whether  express 
or  implied — cross  demands  existing  in  different  rights  cannot 
even  now  be  set  off  the  one  against  the  other.  On  this 
principle  an  executor  cannot  set  off  a  debt  due  to  him 
individually  against  a  demand  upon  him  as  executor,  (c) 

An  assignee  of  ja,  chose  in  action  takes  subject  to  all  rights 
of  set-off  and  other  defences  which  were  available  against 
the  assignor ;  but  after  notice  of  the  assignment,  the  debtor 
cannot,  by  payment  or  otherwise,  take  away  or  diminish  the 
rights  of  the  assignee  at  the  time  of  the  notice,  (d) 

A  person  is  entitled  to  set  off  moneys  which  become  due 
to  him  after  the  commencement  of  a  bankruptcy  or  winding- 
up  under  a  contract  made  previously  thereto  as  against 
moneys  due  from  him  to  the  estate  of  a  bankrupt  or  company 
in  liquidation.  In  such  a  case  there  is  a  credit  or  "  mutual 
dealing"  within  the  meaning  of  the  Bankruptcy  Act,  1883 
(c52).(e) 

Set  off  is  a  mere  defence;  and  if,  before  the  Judicature 
Acts,  the  debt  due  to  the  defendant  exceeded  that  due  to  the 
plaintiff,  the  statutory  provisions  of  George  the  Second  gave 

(b)  Ss.  24  and  25  of  the  Act  of  1873 ;  See  also  Stammers  v.  Elliott, 
3  Ch.  195  ;  Middleton  v.  Pollock,  20  Eq.  29.  But  as  to  moneys  advanced 
by  an  administrator  to  one  of  the  next  of  kin  (apparently  on  account  or 
on  the  credit  of  his  share  in  the  estate),  see  Taylor  v.  T.,  20  Eq.  155. 
As  to  claim  for  set-ofi'  between  a  debt  due  by  a  testator  and  a  debt 
accruing  to  his  executor  after  his  death,  see  Newell  v.  National,  etc..  Bank, 
1  C.  P.  D.  496 ;  Sallett  v.  H.,  13  Ch.  D.  232 ;  Be  Gregson,  36  Ch.  D. 
223,  227. 

(c)  lb.  Neither  can  an  ordinary  money  demand  be  set  off  against  a 
claim  for  money  deposited  with  a  |)erson  for  a  specific  purpose,  which  has 
failed :  Stumore  v.  Cnnipbell,  1  Q.  B.  (92)  316,  C.  A. 

(d)  Cavendish  v.  Geaves,  24  B.  163;  Roxburghe  v.  Cox,  17  Ch.  Div.526; 
Christie  v.  Taunton,  etc.,  Co.,  2  Ch.  (93)  181.  After  notice  of  an  equitable 
assignment  of  a  chose  in  action  a  debtor  caTinot  set  off  as  against  the 
assignee  a  debt  which  accrues  due  fcubsequently  to  the  date  of  notice, 
even  although  that  debt  may  arise  out  of  a  liability  which  existed  at  and 
previously  to  the  date  of  notice:  Watson  v.  Mid-Wales  Railway  Co., 
L.  R.  2  C.  P.  593 ;  Christie  v.  Taunton,  etc.,  Co.,  supra.  On  the  other 
liaud,  the  debtor  may  set  oft",  as  against  the  assignee,  a  debt  which 
accrued  due  before  notice  of  the  assignment :  Wilson  v.  Gabriel,  4  B.  &  S. 
243;  Christie  v.  Taunton,  etc.,  Co.,  supra.  As  to  the  effect  of  an  assign- 
ment after  decree,  see  Middleton  v.  Pollock,  supra. 

(e)  S.  38.  Sovereign,  etc.,  Co.  v.  Dodd,  2  Q.  B.  (92)  573.  As  to  set-off 
in  bankruptcy  in  general,  see  Re  Gillesjrie,  14  Q.  B.  D.  963 ;  Re  Smith, 

yf.22  Ch.   D.   586;  2ilb.  672;  Peat  v.  Jones   &   Co.,  8  Q.   B.  Div.   147; 
Eberle's  Hotels  Co.  v.  Jonas,  18/6.  459;  Re  Pollitt,  1  Q.  B.  (93)  455,  C.  A  ; 
/    A/     /         and  as  to  set-off  in  the  winding-up  of  a  joint  stock  company,  see  s.  101  of 
7    f    '  '■^•''W       the  Companies  Act,  1862;    Ex  parte  Strang,  5  Ch.  492 ;  Re  Whitehouse, 
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BO  remedy  for  the  excess.  The  defendant  must  have  sued 
for  that  in  a  separate  action.  (/)  Now,  however,  the 
defendant  may,  under  0.  22,  r.  18,  set  forth  below,  have 
judgment  for  such  excess,  without  commencing  fresh  pro- 
ceedings. In  other  respects  much  more  extended  rights  are 
given  by  the  following  provisions  of  the  Judicature  Acts. 

The  said  Courts  respectively,  and  every  Judge  thereof,  shall  Judicature 
also  have  power  to  grant  to  any  defendant- in  respect  of  any     04.  n^^' 
equitable  estate  or  right  or  other  matter  of  equity,  and  also  Counterclaims 
in  respect  of  any  legal   estate,  right,  or   title  claimed  or  ^"^^^  claims 
asserted   by  him,  all   such  relief  against   any  plaintiff  or  pfvties. 
petitioner  as  such  defendant  shall  have  properly  claimed  by 
his  pleading,  and  as  the  said   Courts  respectively,  or  any 
Judge  thereof,  might  have  granted  in  any  suit  instituted  for 
that    purpose    by    the   same   defendant    against    the   same 
plaintiff  or  petitioner ;  and  also  all  such  relief  relating  to  or 
Ciinnected  with  the  original  subject  of  the  cause  or  matter, 
and    in    like   manner   claimed    against   any   other    person, 
whether  already  a  party  to  the  same  cause  or  matter  or  not, 
who  shall  have  been  duly  served  with  notice  in  writing  of 
such  claim  pursuant  to  any  Eule  of  Court  or  any  order  of  the 
Court,  as  might  properly  have  been  granted  against  such 
person  if  he  had  been  made  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant,  for  the  like  purpose ;  and 
every  person  served  with  any  such  notice,  shall  thenceforth 
be  deemed  a  party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such  claim,  as  if  he 
had  been  duly  sued  in  the  ordinary  way  by  such  defendant. 

Every  inferior  Court  which  now  has  or  which  may  after  Judicature 
the  passing  of  this  Act  have  jurisdiction  in  Equity  or  at  Law  ^'^^^  \9,75, 
and   in   Equity,  and  in    Admiralty,    respectively,    shall,    as  powers  of 
regards  all  causes  of  action  within  its  jurisdiction  for  the  inferior  Courts 
time  being,  have  power  to  grant,  and  shall  grant  in  any  pro-  and'Adm/ralty 
ceeding  before  such  Court,  such  relief,  redress,  or  remedy,  or  jurisdiction, 
combination  of  remedies,  either  absolute  or  conditional,  and 
shall  in  every  such  proceeding  give  such  and  the  like  effect 
to  every  ground  of  defence  or  counterclaim,  equitable  or  legal 


9  Ch.  D.  595 ;  GiWs  Case,  12  Ch.  D.  755 ;  Be  W.  of  England,  etc..  Bank, 
48  L.  J.  Ch.  463 ;  Be  Anglo-French,  etc.,  Society,  21  Ch.  Div.  492 ;  Kenfs 
Case,  39  16.  259 ;  Be  Jones  &   Co.,  il  Ch.  D.  159;  Christie  v.   Taunton, 
etc.,  Co.,  2  Ch.  ( 93)  175  ;  Be  Kidsqrove,  etc.,  Co.,  W.  N.  (94)  25. 
(/)  Per  Lush,  L.J.,  iu  Gathercole  v.  Smith,  7  Q.  B.  Div.  629. 
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S.  90. 

Counterclaim 
beyond  juris- 
diction— 1  ight 
of  transfer  to 
High  Court. 


S.  91. 

Rules  of  law 
enacted  by 
Judicature 
Act  apply  to 
all  Courts. 

Judicature 
Act,  1884 
(c.  61),  s.  18. 
Jurisdiction  of 
inferior  Courts 
in  counter- 
claims. 


(sulDJect  to  the  provision  next  hereinafter  contained),  in  as 
full  and  ample  a  manner  as  might  and  ought  to  he  done  in 
the  like  ease  by  the  High  Court  of  Justice. 

Where  in  any  proceeding  before  any  such  inferior  Court, 
any  defence  or  counterclaim  of  the  defendant  involves  matter 
beyond  the  jurisdiction  of  the  Court,  such  defence  or  counter- 
claim shall  not  affect  the  competence  or  the  duty  of  the  Court 
to  dispose  of  the  whole  matter  in  controversy,  so  far  as 
relates  to  the  demand  of  the  plaintiff  and  the  defence  thereto, 
but  no  relief  exceeding  that  which  the  Court  has  jurisdiction 
to  administer  shall  be  given  to  the  defendant  upon  any  such 
counterclaim  :  Provided  always  that  in  such  case  it  shall  be 
lawful  for  the  High  Court,  or  any  Division  or  Judge  thereof, 
if  it  shall  be  thought  fit,  on  the  application  of  any  party  to 
the  proceedings,  to  order  that  the  whole  proceeding  be 
transferred  from  such  inferior  Court  to  the  High  Court,  or  to 
any  Division  thereof;  and  in  such  case  the  record  in  such 
proceeding  shall  be  transmitted  by  the  Eegistrar,  or  other 
proper  officer  of  the  inferior  Court  to  the  said  High  Court ; 
and  the  same  shall  thenceforth  be  continued  and  prosecuted 
in  the  said  High  Court  as  if  it  had  been  originally  commenced 
therein. 

The  several  rules  of  law  enacted  and  declared  by  this  Act 
shall  be  in  force  and  receive  effect  in  all  Courts  whatsoever 
in  England,  so  far  as  the  matters  to  which  siich  rules  relate 
shall  be  respectively  cognizable  by  such  Courts. 

The  jurisdiction  of  an  inferior  Court  in  cases  of  counter- 
claim under  ss.  89  and  90  of  the  Supreme  Court  of  Judicature 
Act,  1873,  shall  not  be  excluded  by  reason  (1)  That  any  such 
counterclaim  involves  matter  not  within  the  local  jurisdic- 
tion of  such  inferior  Court,  but  within  the  jurisdiction  of 
any  other  inferior  Court  in  England ;  or  (2)  That,  where 
the  counterclaim  involves  more  than  one  cause  of  action,  as 
to  each  of  which  the  defendant  might  have  maintained  a 
separate  action,  each  such  cause  of  action  being  within  the 
jurisdiction  of  the  Court,  the  aggregate  amount  of  the 
counterclaim  exceeds  the  jurisdiction  of  the  Court ;  or  (3) 
That  the  counterclaim  is  for  an  amount  of  money  exceeding 
the  jurisdiction  of  the  Court,  provided  that  the  plaintiff  does 
not  object  in  writing,  within  such  time  as  may  be  presci'ibed 
by  any  rules,  to  the  Court  giving  relief  exceeding  that  which 
the  Court  would  htivo  had  jurisdiction  to  administer  prior 
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to  the  commencement  of  this  Act.  In  any  case  where  the 
counterclaim  involves  matter  beyond  the  jurisdiction  of  the 
Court,  notwithstanding  the  provisions  of  this  section,  the 
Court  may,  on  such  terms  (if  any)  as  the  Court  may  think 
just,  either  adjourn  the  hearing  of  the  case,  or  stay  execution 
on  the  judgment,  for  such  time  as  may  be  necessary  to 
enable  any  party  to  apply  to  remove  the  proceedings  into 
the  High  Court  of  Justice,  or  to  enable  the  defendant  to  pro- 
secute in  a  Court  of  competent  jurisdiction  an  action  for  the 
purpose  of  establishing  this  counterclaim  ;  and  in  default  of 
any  such  application  being  made,  or  action  brought,  the 
Court  shall,  after  the  expiration  of  the  time  limited,  have 
jurisdiction  to  hear  and  determine  the  whole  matter  in 
controversy,  to  the  same  extent  as  if  all  parties  had  con- 
sented thereto. 

A  defendant  in  an  action  may  set-ofi",  or  set-up  by  way  of  0. 10,  r.  2. 
counterclaim  against  the  claims  of  the  plaintiff",  any  rig-ht  or  ^^*"°"  ^"**. 

°  .  .  counterclaim. 

claim  whether  such  set-off  or  counterclaim  sound  in  damages  E.s.C,  0.  19, 
or  not,  and  such  set-off"  or  counterclaim  shall  have  the  same  ^-  ^• 
effect  as  a  cross  action,  so  as  to  enable  the  Court  to  pro- 
nounce a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim. 

Where  the  plaintiff  objects  in  writing  under  the  powers  r.  3. 
given  by  section  eighteen  of  the  Supreme  Court  of  Judi-  Objection  by 
cature  Act,  1884,  to  the  Court  giving  any  relief  on  any  such  47  &  43  Y\ci. 
counterclaim,  then  he  shall  give  notice  in  writing  to  the  c.  61,  s.  18. 
registrar  and  to  the  defendant,  according  to  the  form  in  the  Form  101 
Appendix,  of  his  objection  within  two  clear  days  after  the  -A^PP- 
receipt  of  notice  of  counterclaim.     The  plaintiff  may  at  the 
time  of  giving  such  notice  of  objection  also  give  notice  that 
he  will  on  the  day  fixed  fur  the  trial  apply  to  the  Judge  to 
adjudicate  upon  the  original  claim  (if  such  be  not  admitted), 
subject  to  such  order  as  the  Judge  may  make  for  the  stay  of 
execution  or  otherwise  in  reference  to  such  original  claim. 

Where  in  an  action  any  person  has  been  improperly  or  r.  8. 
unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  Misjoinder  of 
up  a   set-off  or   counterclaim,   he   may   obtain   the   benefit  t^  defeat  a 
thereof  by  establishing  his  set-off  or  counterclaim  as  against  counterclaim, 
the  parties  other   than  the    co-plaintiff  so  joined,  notwith- 
standing the  misjoinder  of  such  plaintiff  or  any  proceeding 
consequent  thereon. 

Where  the   defendant   intends  to  rely  upon  a  set-off  or  ^'}\ 

''        ^  Set-on  or 

counterclaim. 
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Form  94,  App, 


R.  21. 
Notice  of 
defences  to 
counterclaim. 


R.  22. 

Where  counter 
claim  atiects 
other  persons. 


0.  22,  r.  16. 
Counter  or 
other  claim 
may  be  tried 
by  an  indepen- 
dent action. 
R.S.C,  0.  21, 
r.  15. 

R.  18. 

Judgment  may 
be  given  for 
balance  found 
due  to 
defendant. 
Form  3.5,  App. 
R.S.C,  0.  21, 
r.  17. 

Power  given  by 
s.  24  (3)  of 
Judicature 
Act,  1873,  per- 
missive only — 
claim  con- 
nected with 
original  cause 
of  action. 

Claim  against 
plaintifl'  only, 


counterclaim  against  any  of  the  claims  of  the  plaintiff,  his 
statement  shall  contain  particulars  of  such  set-off  or  counter- 
claim, and  mutatis  mutandis  the  provisions  of  0.  6  (jj)  shall 
apply  to  such  particulars. 

Where  in  answer  to  a  counterclaim  the  plaintiff  intends 
to  rely  upon  any  of  the  defences  mentioned  in  Rules  11, 12,  13, 
14,  15,  16,  17,  18,  19,  and  20  of  this  Order,  he  shall  file 
notice  thereof  in  accordance  with  the  said  rules.  All  the 
provisions  of  R.  10  of  this  Order,  mutatis  mutandis,  shall 
apply  to  such  notice,  except  that  the  provision  as  to  the 
time  for  giving  such  notice  shall  not  apply  unless  the  plain- 
tiff, after  receipt  of  notice  of  counterclaim,  might,  if  he  had 
used  reasonable  expedition,  have  filed  his  notice  five  clear 
days  before  the  return  day. 

Where  a  defendant  by  his  defence  sets  up  any  counter- 
claim which  raises  questions  between  himself  and  the  plain- 
tiff along  with  any  other  person,  he  may  apply  to  the  Judge, 
under  0.  14,  r,  2,  to  add  the  name  of  such  person  as  a 
party  to  the  counterclaim. 

In  any  case  of  counterclaim  or  otherwise,  or  where  any 
incidental  claim  arises  at  the  trial,  if  the  Court  thinks  that 
si;ch  claim  can  be  better  disposed  of  by  an  independent 
action,  it  may  order  such  claim  to  be  excluded,  whether  any 
application  for  that  purpose  be  made  or  not. 

Where  in  any  action  a  set-off  or  counterclaim  is  established 
as  a  defence  against  the  plaintiflTs  claim,  the  Court  may,  if 
the  balance  is  in  favour  of  the  defendant,  give  judgment  for 
the  defendant  for  such  balance,  or  may  otherwise  adjudge 
to  the  defendant  such  relief  as  he  may  be  entitled  to  upon 
the  merits  of  the  case. 

The  power  given  to  the  Court  by  s.  24,  sub-s.  3,  of  the 
Judicature  Act,  1873  (c.  66),  is  jiermissive  only;  and  it  will 
be  observed  that  while  the  latter  part  (which  will  again 
have  to  be  dealt  with  under  the  head  "  Contribution  and 
Indemnity  ")  requires  that  the  relief  sought  should  "  relate 
to  or  be  connected  with  the  original  subject  of  the  cause  or 
matter,"  there  is  no  such  requirement  in  the  case  of  a 
counterclaim  against  the  plaintiff  only.  In  other  words,  the 
counterclaim  need  not,  in  such  case,  be  connected  with,  or 
of  the  same  nature  as  the  plaintiti's  claim  (Ji). 

(o)  Sec  supra. 

(h)  Iloihjson  V.  Mochi,  8  Cli.  D.  5G9  ;  Barher  v.  Blaiberg,  19  lb.  473 ; 
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A  counterclaim   is  not   a   cross  action ;    but  it  must  be  Counterclaim 

,     T         •  f  • ,  /  -N  must  be  treated 

treated  as  if  It  were  SO.  (i)  ^      ^  ^      as  cross  action. 

Tlie  application  to  exclude  a  counterclaim  in  the  High  t^\^^^  power  to 
Court  under  the  E.S.C.,  0.  21,  r.  15,  is  to  be  made  before  the  exclude  coun- 
trial,  while  the  power  given  to  the  County  Court  Judge  by  * jgg^'JJ^  ^^^^' 
0.  22,  r.  16,  is  exerciseable  at  the  trial. 

The  power  to  exclude  a  counterclaim  is  a  matter  for  the  Power 
discretion  of  the   Judge ;(/)    but   that    discretion   will   be  ^'^«'"^*j°J^^^y 
reviewed  on  appeal  if  a  sufficiently  strong  case  be  made 
out.  (Jc) 

An  order  to  exclude  will  be  made  by  the  High  Court  if  Calculated  to 
the  counterclaim  is  calculated  to  embarrass  or  unduly  delay  ®"  . 'Y^i?^^     . 

.•^   ,  ''   plamtirt — not 

the  plaintiff; (Z)  or  where,  as  against  a  third  party,  it  is  not  connected  with 
connected  with  the  original  subject-matter  of  the  action,  (m)  original  cause 
and  of  course  it  can  be  excluded  under  the  E.S.C.,  0.  25,  r.  4,  '      " 

as  disclosing  no  reasonable  cause  of  action,  (n) 

Where  a  counterclaim  is  raised  and  tried,  unless  the  Judge  0.  50a.  r.  13. 

Costs  of 
counterclaim. 

Beddall  v.   Maitland,   17   lb.    174,    181   (C.    C.   in   respect    of   a    right 
accrued  after  the  commencement  of  the  original  action) ;  Gray  v.  Wehh, 

21  lb.  804;   Syhes  v.  SacerdoU,  15  Q.  B.  Div.  425;   Amon  v.  Bobbett, 

22  lb.  S43. 

{€)  McGoioan  v.  Middleton,  11  Q.  B.  Div.  468  (overruling  Vavasseur  v. 
Krupp,  15  Ch.  D.  474);  Lewin  v.  Trimming,  21  Q.  B.  D.  234 ;  Stumore  v. 
Campbell,  1  Q.  B.  (92)  314. 

(j)  Gray  v.  Webb,  supra. 

(h)  Huggons  v.  Tweed,  10  Ch.  Div.  359  ;  Mutrie  v.  Binney,  35  lb.  614. 

(0  Padwick  V.  Scott,  2  Ch.  D.  736 ;  McLay  v.  Sharp,  W.  N.  (77)  216 ; 
Nnylor  v.  Farrer,  26  W.  R.  809 ;  Macdonald  v.  Carringlon,  4  C.  P.  D.  28 
(C.  C.  against  a  plaintiff  personally,  and  also  as  executor) ;  Compton  v. 
Freston,  21  Ch.  D.  138  (joinder  in  C.  C.  without  leave  of  claim  to  recover 
land  with  another  cause  of  action) ;  Gray  v.  Webb,  supra  (C.  C.  involving 
the  taking  of  a  long  account) ;  Lynch  v.  Macdonald,  37  Ch.  D.  227. 

(m)  Padwick  v.  Scott  (supra)  ;  Barber  v.  Blaiberg  {supra). 

(n)  As  to  a  counterclaim,  in  respect  of  a  separate  demand  against  one 
of  several  plaintiffs  suing  for  a  joint  claim,  see  Manchester,  etc.,  By. 
Co.  V.  Brooks,  2  Ex.  D.  243. 

As  to  the  right  of  a  defendant  to  counterclaim  for  a  demand  against 
the  plaintiff  and  in  the  alternative  for  damages  against  a  third  party,  see 
Child  V.  Stenning,  5  Ch.  Div.  695  ;  U  lb.  82. 

Where  an  action  was  commenced  by  second  mortgagees  against  the  Counterclaim 
first  mortgagee,  who  had  entered  into  a  contract  to  sell  the  property  for  specific 
under  his  power  of  sale,  claiming  an  account  of  what  was  due  to  them  performance, 
respectively,  and  to  have  the  contract  completed  and  the  sale  moneys  etc. 
applied  in  discharge  of  what  was  due  on  the  mortgages,  the  first  mort- 
gagee delivered   a   counterclaim   for  specific  performance,  making   the 
purchaser  a  co-defendant  with  the  plaintiffs,  alleging  that  the  concur- 
rence of  the  latter  was  a  term  of  the  contract,  and  that  the  purchaser 
refused  to  complete  without  it.     A  motion  by  the  purchaser  to  exclude  so 
much  of  the  counterclaim  as  affected  him  was  refused  with  costs :  Bear 
v.  Sworder,  4  Ch.  D.  476. 
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shall  otherwise  order,  the  scale  upon  which  the  costs  of  the 
parties  are  to  be  taxed  shall  be  determined  as  follows : — 
(1.)  If  plaintiff  is  successful  on  both  claim  and  counter- 
claim by  the  amount  which  he  recovers  on  his  claim,  unless 
the  amount  of  defendant's  claim  is  the  larger,  in  that  case 
the  costs  incurred  subsequently  to  the  delivery  of  the 
counterclaim  shall  be  determined  by  the  amount  of  such 
counterclaim.  (2.)  If  defendant  is  successful  on  both  claim 
and  counterclaim  by  the  amount  which  he  recovers  on  his 
counterclaim,  or  the  amount  of  plaintiff's  claim,  whichever 
may  be  the  larger.  (3.)  If  both  parties  are  successful,  by  the 
amounts  which  they  recover  on  their  respective  claims,  and 
if  both  claims  fail  by  the  amount  claimed  by  the  opposite 
party,  (o) 
Plaintiff's  costs  Where  a  plaintiff  succeeds  in  the  High  Court  in  an  action 
in  High  Court  ^]^i(,]^  could,  and  in  a  counterclaim  which  could  not  have 

where  County  ..  ^  n         i_    ^  •^^  t 

Court  has  no     been  the  subject  ot  an  action  in  a  County  Court,  he  will  be 
jurisdiction  as  entitled  to  High  Court  costs  of  the  counterclaim,  (p) 
claim^     '"  Where  a  defendant  claims  to  be  entitled  to  contribution  or 

0.  11  r.  1         indemnity  (</)   over  against  any  person  not  a  party  to  the 
Contribution     action,  he  shall,  five  clear  days  before  the  return-day,  file  a 
and  indemnity.  j^Q^j^g  ^f  jjjg  claim,  according  to  a  form  in  the  Appendix,  and 
claim  for.         the  registrar  shall  seal  such  notice  and  deliver  it  to  the  de- 
R°<i  p  ^^<^\'c     fendant,  who  shall  serve  the  same,  together  with  a  copy  of  the 
r.48.'    '     '    summons    on   the    plaint   and    of    the   particulars   annexed, 
thereto,  upon  the  person  against  whom  such  claim  is  made ; 
and  such  service  shall  be  regulated  by  the  rules  as  to  service 
of  default  summonses. 
R.  2.  If  any  person  served  with  a  notice  under  the  last  pre- 

Ifperson  served 

(o)  See  Baines  v.  Bromley,  6  Q.  B.  Div.  694 ;  Shrapnel  v.  Laing,  20 
Q.  B.  D.  334  (Trial  bv  Jury);  Finska,  etc.  v.  Brown,  W.  N.  (91)  IIG; 
Mason  v.  Brentini,  15  Ch.  Div.  2S7;  Re  Brown,  23  Jh.  377,  386; 
Ahrbecker  v.  Frod,  17  Q.  B.  D.  606.  In  the  above-mentioned  case  of 
Child  v.  Stenninq,  11  Ch.  Div.  82,  a  defendant  to  the  claim  (by  amend- 
ment) who  was  lirst  made  a  defendant  to  a  counterclaim,  and  afterwards 
by  amendment  to  the  claim,  was  ordered  to  pay  the  entire  costs  of 
claim  and  counterclaim,  as  havinp^  been  the  author  of  all  the  litigation, 
(jj)  Amon  V.  Bohhelt,  22  Q.  B.  Div.  543. 

Iq)  The  corresponding  R.  S.  C.  of  1875  (O.  IG,  r.  17)  gave  a  defendant 
a  more  extensive  right  against  a  third  party  than  the  existing  rules  of 
the  Hi^h  Court  and  of  the  County  Court  respectively.  It  ajiplied  not 
merely  to  contribution  and  indemnity,  but  also  where  a  defendant 
was.  or  claimed  to  be,  entitled  "  to  any  other  remedy  or  relief  over 
against  any  other  person."  This  should  be  borne  in  mind  in  order  to 
prevent  tlic  reader  being  misled  by  any  of  the  decisions  under  the  rules 
of  1875. 
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ceding  rule  (hereinafter  called  the  third   party)  desires  to  makes  default 
disiDute   the   plaintiff's  claim   in   the  action  as  against   the  |^°  ts  to^be  '" 
defendant  on.  whose  behalf  the  notice  has  been  given,  or  his  deemed  to 
own  liability  to  the  defendant,  he  must  appear  at  the  Court  ^f  ^^^^  ^^Int  ^ 
on  the  return-day  mentioned  in  the  summons,  or  on  any  day  agaiust  defen- 
to  which   he  may  have  received  notice  from  the  registrar  *^'^'^''' ^?'^,.^'® 

.,11  T  ,  ,,.     own  liability  to 

that   the   trial   has   been  adjourned  or  postponed;    and   m  contribute  or 
default  of  his  so  doins;  he  shall  be  deemed  to  admit  the  indemnify. 

R  S  O    O    1 6 

validity  of  the  judgment  obtained  against  such  defendant,  ^^  ^g'  5Q      ' 

whether   obtained   by  consent  or   otherwise,  and   his   own  and  51. 

liability  to  contribute  or  indemnify,  as  the  case  may  be,  to 

the  extent  claimed  in  the  said  notice,  and  in  case  the  action 

is  tried  and  results  in  favour  of  the  plaintiff  the  Judge  may, 

at  or  after  the  trial,  enter  such  judgment  as  the  nature  of 

the  case  may  require  for  the  defendant  giving  the  notice 

against  the  third  party ;    provided  that  execution  thereon 

shall  not  be  issued  without  leave  of  the  Judge  or  registrar 

until  after  satisfaction  by  such  defendant  of  the  judgment 

against  him,  and  if  the  action  is  finally  decided  otherwise 

than  by  trial,  the  Judge  may,  on  application  by  motion,  order 

such  judgment,  as  the  nature  of  the  case  may  require,  to  be 

entered  for  the  defendant  giving  the  notice  against  the  third 

party  at  any  time  after  satisfaction  by  the  defendant  of  the 

amount  recovered  against  him. 

Any   third   party,  or   the   defendant  in  the  action,  may  R.  3. 
apply  at  or  before  the  trial  to  the  Judge  for  directions,  and  ji']''g'^f*r°''  *° 
the   Judge,  upon    the    hearing   of  the    application  may,  if  directions  as  to 
satisfied  that  there  is  a  question  proper  to  be  tried  as  to  the  conduct  of 
liability   of  the   third   party  to  make   the   contribution  or  r.s.C.  0.  16 
indemnity  claimed  in  whole  or  in  part,  order  the  question  of  rr.  51,  52 
such  liability  as  between  the  third  party  and  the  defendant  ^^ 
giving  the  notice  to  be  tried  in  such  manner  at  or  after  the 
trial  of  the  action  as  the  Judge  may  direct,  and  if  not  so 
satisfied  may  order  such  judgment  as  the  nature  of  the  case 
may  require  to  be  entered  in  favour  of  the  defendant  giving 
the  notice  against  the  third  party,  or  the  Judge  may,  if  it 
shall  appear  desirable  so  to  do,  give  the  third  party  leave  to 
defend  the  action  upon  such  terms  as  may  be  just,  or  to 
appear  at  the  trial  and  take  such  part  therein  as  may  be 
ju«t,  or  he  may  order  such  person  to  be  substituted  for,  or  to 
be  joined  with,  the  defendant  in  the  action,  upon  such  terms 
as  to  security  or  otherwise  as  may  be  just,  and  generally 

F  2 
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may  direct  sucli   proceedings   to   be   taken  and   give   sucli 
directions  as  he  shall  think  proper. 

In  the  High  Court  the  leave  of  the  Court  is  required  in 
the  first  instance  to  issue  the  notice ;  while  in  the  County- 
Court  the  notice,  if  in  proper  form,  may  be  filed  as  a  matter 
of  course.  But  the  Judge  will  decide  as  to  its  sufficiency 
Application  for  and  propriety  upon  the  hearing  of  an  application  for  direc- 
tions under  E.  3.  These  three  rules  apply  where  the  defend- 
ant claims  contribution  or  indemnity  against  a  third  party, 
E.  5  where  he  claims  against  a  co-defendant.  They  are  all 
founded  on  s.  24,  sub-s.  3,  of  the  Judicature  Act,  1873,  (t)  and 
(as  in  the  case  of  a  counterclaim)  are  intended  to  enable  the 
parties,  as  far  as  possible,  to  have  the  matters  in  dispute 
between  themselves  settled  in  a  single  action.  It  will  be 
observed  that,  as  in  the  case  of  a  counterclaim  against  a 
plaintiif  and  a  third  party,  it  is  necessary  under  the  terms  of 
the  sub-section,  that  the  matter  in  respect  of  which  the 
counterclaim  or  indemnity  is  sought  should  "  relate  to  or  be 
connected  with  the  original  subject  of  the  cause  or  matter ;  " 
but  notice  under  E.  1  cannot  be  served  on  a  plaintiff,  (u)  and 
where  the  applicants,  two  trustees  claimed  indemnity  and 
contribution  against  the  estate  of  a  deceased  tenant  for  life 
who  had  appointed  as  his  executors  one  of  the  applicants, 
the  plaintifl^  in  the  action  and  a  person  not  before  the  Court, 
North,  J.,  refused  to  give  leave  to  serve  the  notice  on  the 
third  executor  last  referred  to.  (v) 

In  order  that  a  defendant  may  successfully  claim  in- 
demnity under  the  rule,  it  is  not  sufficient  that  if  he  were  to 
fail  in  his  defence  to  the  action  he  would  have  a  right  of 
action  over  against  a  third  party ;  but  there  must  be  a 
contract  to  indemnify  either  express  or  implied — e.g.,  the 
obligation  of  a  cestui  que  trust  to  indemnify  his  trustee,  or  the 
obligation  of  a  person  doing  any  act  at  the  request  of  another 
person  to  be  indemnified  by  that  other  person,  (^o) 

A  lessee  who  is  sued  under  the  covenants  of  a  lease  can  bring 


Notice  may  be 
filed  as  a 
matter  of 
course. 


directions. 


Intention  of 
rules. 


Claim  should 
relate  to 
original  cause 
of  action. 


R.  1  not 

applicable 
to  claim 
against  plain- 
tiff— one  of 
several 
executors. 


Only  appli- 
cable where 
there  is  a 
contract  to 
indemnify. 


Examples, 
lessee. 

Application  be- 
fore defence. 


Conveyancing 
Act,  1881,  ss.' 
(sub-s.  i;,  '2. 


(<)  Supra. 

(m)  He  Gilson,  2  Ch.  (94)  92,  -where  North,  J.,  held  that  an  application 
made  under  the  R.  S.  C,  O.  16,  r.  48,  before  the  delivery  of  the  defence 
was  premature. 

(v)  lb. 

(iv)  Birmingham,  etc.,  Co.  v.  L.  &  N.  W.  By.  Co.,  34  Ch.  Div.  261.  In 
this  case  an  a[)plicatioii  was  afterwards  made  to  have  the  appeal  re-argued 
on  tlic  ground  (overlooked  by  counsel  at  the  hearing)  that  an  indemnity 
was  given  by  the  Conveyancing  Act,  1881,  s.  7  (1)  (A)  and  2.     The  Court 
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in,  under  this  rule,  an  assignee  or  under-lessee  who  has  assignee  and 
covenanted  or  agreed  to  perform  the  covenants  of  the ' 
lease,  {x)  But  if  A.  demise  to  B.  with  covenant  to  repair, 
and  B.,  after  occupying  for  some  years,  sub-demise  to  C.  by 
deed  containing  a  covenant  in  similar  terms,  B.,  as  defendant 
to  an  action  on  the  covenant  entered  into  by  him,  cannot 
bring  in  C.  as  a  third  party,  because,  having  regard  to  the 
age  and  character  of  the  property  at  the  times  of  the  two 
demises  respectively,  the  measure  of  damages  is  not  neces- 
sarily the  same,  and  C.'s  covenant,  therefore,  would  not  be 
coustrued  as  a  covenant  to  indemnify  B.  (jj) 

It  was  decided  by  Bacon,  V.-C,  that  the  rules  are  appli-  Agreement  to 
cable  if  the  agreement  to  indemnify  has  been  entered  into  ^e  entered '^uto 
after  action  brought ;  (z)  but  in  the  High  Court  an  applica-  after  action, 
tion  for  leave  to  serve  a  third  party  notice  should  be  made 
promptly,  (a)     Unless  otherwise  ordered,  it    should,  in  the 
High  Court,  be  served  within  the  time  limited  for  delivering 
defence. 

In  the  High  Court,  if  the  third  party  admits  his  liability  Rights  of  third 
to  indemnify  the  defendant,  the  Court  will,  in  general,  give  P^^'^y  ''**  *^^'^^- 
him  liberty  to  defend  the  action.  If  he  does  not  so  adndt, 
then  it  will  give  him  liberty  to  appear  at- the' trial,  and  take 
such  part  therein  as  the  Judge  shall  think  proper  to  allow, 
and  direct  that  he  be  bound  by  the  result  of  the  trial ;  and 
will  also  direct  the  question  as  to  his  liability  to  indemnify 
the  defendant  to  be  determined  immediately  after  the 
trial,  (h)  In  ^den  v.  Weardale,  etc.,  Co.  (c)  the  third  parties 
did  not  admit  either  the  plaintiff's  cause  of  action,  or  their 
own  liability  to  the  defendants ;  but  the  Court  made  an 
order  on  their  application,  that  the  question  of  indemnity 
should  be  tried  after  the  trial  of  the  action,  and  that  they 
should  be  at  liberty  to  appear  at  the  trial  and  oppose  the 
plaintiff's  claim  so  far  as  they  might  be  affected  thereb}^  and 

declined  the  iuvitation :    See  also    Caiton  v.  Bennett,  26  Cb.  D.    161 ;  c  ^r^.^^.^.^^  ^  ^^^ 
Carshore  v.  N.  E.  By.  Co.,  29  Ch.  Div.  34i  ;  Barton  v.  L.  &  N.  W.  By.  Co.,    rj  ^J  ,,.. 
38  Ih.  144. 

(a^)  Bornhy  v.  Cardivell,  8  Q.  B.  Div.  329. 

ly)  Fontifex  v.  Foord,   12    Q.   B.  D.   152  (approved  by  fbc   Court  of  ^^/!^<^<^  ^  £^ 
Appeal  in  Speller  v.  Bristol,  etc.,  Co.,  13  Q.  B.  Div.  96);  Tritton  v.  Ban!:-   qj  /.  ^£.  jjj 
hart,  56  L.  J.  Cb.  629.  ^ 

(z)  Edison  V.  Holland,  33  Cb.  D.  497. 

((')  Birmivcjliam,  etc.,  Co.  v.  L.  &  A.  W.  By.  Co.,  56  L.  T.  702. 

(6)  Colts  V.  Civil,  etc..  Association,  26  Ch.  D.  529;  Barton  v.L.A  N.  W.  <^^XJ:^JP^ 
By.  Co.,  38  Cb.  Div.  144  ;  See  also  Blore  v.  Asliby,  42  Cb.  D.  682.  ^j-  ,  J  (TJ  ^ 

(c)  34  Cb.  Div.  223.  '     " 
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R.  4. 

Costs. 

R.S.C.,  0.  16, 
r.  54. 


Objection  by 
third  party  to 


for  that  purpose  to  put  in  oral  and  documentary  evidence, 
and  to  cross-examine  the  plaintiff's  witnesses.  It  was  held 
that  the  third  parties  had  put  themselves  in  the  position  of 
opposite  parties,  and  were  liable  to  he  examined  on  inter- 
rogatories by  the  plaintiff;  and  in  the  same  case  it  was 
afterwards  held  (d)  that  the  third  parties  were  entitled  to 
examine  the  plaintiff  in  like  manner. 

It  will  be  observed  that  the  power  given  to  the  Court  by 
Er.  2  and  3  is  discretionary;  but  an  order  made  thereunder 
is  subject  to  be  reviewed  on  appeal.  If  the  Judge  should  be 
of  opinion  that  the  trial  of  the  question  of  contribution  or 
indemnity  would  embarrass  the  plaintiff  in  his  proceedings, 
the  proper  course  would,  no  doubt,  be  to  direct  that  question 
to  be  determined  in  a  separate  action,  (e) 

A  defendant  applying  under  K.  3  must  show  a  prima  facie 
case  for  contribution  or  indemnity.  The  Court  will  not, 
before  the  trial,  decide  whether  the  claim  is  well  foianded  or 
not.  It  is  enough  that  the  Court  be  satisfied  that  the  claim 
is  a  hona  fide  claim  for  contribution  or  indemnity,  and  not 
frivolous.  (/) 

The  Court  has,  in  general,  no  power  to  grant  against  the 
third  party  relief  in  favour  of  the  plaintiff.  If  the  plaintiff' 
desires  to  have  such  relief,  he  should  ask  leave  to  amend  by 
making  the  third  party  a  defendant ;  or  if  the  third  party 
apply  for  leave  to  defend,  the  plaintiff  should  ask  that  the 
leave  be  given  only  on  condition  of  the  third  party  under- 
taking to  submit  to  any  judgment  which  the  Court  may 
think  fit  to  give  against  him.  (</) 

A  third  party  may  counterclaim  against  the  defendant 
giving  him  the  third  party  notice,  (li)  but  not  against  the 
original  plaintiff,  (i) 

The  Judge  may  decide  all  questions  of  costs,  as  between  a 

(d)  35  Ch.  Div.  287. 

(e)  Wye  Valley  Ey.  Co.  v.  Jlawes,  16  Ch.  Div.  489 ;  Carsliore  v.  N.  E.  By. 
Co.,  29  Ch.  Div.  34G  ;  Bower  v.  Hurtley,  1  Q.  B.  Div.  652.  lu  the  last  case 
it  was  decided  by  the  Court  of  Appeal  that  the  Court  had  i^ower  to  issue  a 
third  party  notice,  if  there  was  even  one  question  common  to  all  parties. 

(/)  Carshore  v.  N.  E.  By,  Co.  {supra) ;  See  also  Edison,  etc.,  Co.  v. 
Holland,  33  Ch.  D.  497. 

{g)  Edison,  etc.,  Co.  v.  Holland,  41  Ch.  Div.  33 ;  See  same  case  as  to 
the  impropriety  of  making  the  third  party  a  defendant  by  amendment 
after  judgment. 

(/O  Borough  V.  James,  W.  N.  (84)  32. 

(0  Eden  v.  Weardale,  etc.,  Co.,  28  Ch.  Div.  333. 

Upon  the  question  whether  a  third  party  can  object  to  the  addition  by 
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third  party  and  the  other  parties  to  the  action,  and  may 
order  any  one  or  more  to  pay  the  costs  of  any  other  or  others, 
or  give  such  direction  as  to  costs  as  the  justice  of  the  case 
may  require. 

The  Court  may,  in  its  discretion,  order  the  third  party  \.6 
pay  the  costs  either  of  the  plaiutiff  or  of  the  defendant 
bringing  him  before  the  Court. 

In  Edison,  etc.,  Co.  v.  Holland  (J)  the  third  parties  were 
substantially  the  peoj)le   who  fought    the   phiintifts'   claim, 
and  being  unsuccessful,  were  ordered  to  pay  the  plaintifis' 
co.sts.  (Jc)     But   the  Court  has   no  jurisdiction  to  order  the  Costs  of  third 
plaintiff  to  pay  the  costs  of  third  parties.  (Z)  paity. 

The  Court  has  power  to  order  a  defendant  to  pay  the 
costs  of  a  third  party  who  appears  in  consequence  of  his 
being  served  with  a  third  party  notice,  (m) 

In  an  action  for  specific  performance  by  a  vendor,  the  Untenaljle 
defendant  pleaded  that  he  was  not  liable,  as  he  contiacted  ^'^*'^"'^'^- 
as  agent  for  a  third  party,  against  whom  he  claimed  in- 
demnity. The  Court  held  that  the  defendant  was  liable  to 
the  plaintiff  under  the  contract,  but  was  entitled  to  be 
indemnified  by  the  third  party — the  defendant  to  pay  the 
plaintiff's  costs  for  having  set  uj)  an  untenable  defence,  and 
the  third  party  to  pay  to  the  defendant  only  the  costs  of  t}>e 
third  party  proceedings,  (n) 

Where  a  defendant  claims  to  be  entitled  to  contribution  or  R.  5. 
indemnity   aa;ainst    any    other   defendant    to    the   action,   a  ^I'J-""/"^  cou- 

1       .  Ill  T  tributiou,  etc., 

notice  may  be  issued  and  the  same  procedure  shall  thereupon  acjainst  co- 
be  adopted,  for  the  determination  of  such  questions  between  'lefimdaut. 
the  defendants,  as  would  be  isisued  and  taken  against  such  p'  55  '    '      ' 
other  defendant,  if  such   last-mentioned   defendant   were  a 
third  party :    but  nothing  herein  contained  shall  prejudice 


amendment  of  other  persons  for  tlie  purpose  of  claiming  iudemuity  against  addition  of 
himself:  see  Byrne  v.  Brown,  22  (J.  B.  Div.  657.  other  parties. 

As  ti)  judgment  being  given  against  a  third  party  wlio  refuses  to  state  Judirment 
any  defeuce,  see   Gloucestershire,  etc.,  Co.  v.  JfhiUips,  12   Q.  JB.  D.  53iJ  against  third 
(married  woman  third  party).  lartv^  stitiiv-' 

0')  41  Ch.  D.  28.  uodke.'cc.  " 

(k)  Hee  also  Hornby  v.  Cardivell,  8  Q.  B.  D.  329 ;  niler  v.  Roberts, 
21  Ch.  D.  198. 

(0   Witham  V.  Vane,  32  W.  R.  617  (H.  of  L.). 

(»«)  Dawson  v.  Sliepln^rd.  49  L.  J.  Ex.  529.  This  case  was  not  cited  to 
Kekewich,  J.,  when  he  decided  the  contrary  in  he  Salmon.  42  Ch. 
Div.  3.59. 

(n)  Blore  v.  Ashby,  42  Ch.  D.  682. 
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the   rights   of  the   plaintiff  against  any  defendant  in  the 
action. 

This  rule  applies  where  the  contribution  or  indemnity  is 
sought,  not  against  a  stranger  to  the  action,  but  against  a 
co-defendant.  It  applies  to  claims  for  contribution  by 
trustees  ordered  to  pay  moneys  to  make  good  a  breach  of 
trust ;  and  if  cross  notices  be  served  by  such  trustees  on 
each  other,  the  Court  may  direct  an  inquiry  in  what 
proportions  those  moneys  are  to  be  borne  by  the  trustees 
respectively,  (o) 

Form  of  in-  (o)  Sawyer  v.  S.,  28  Ch.  Div.  601.     For  form  of  such  inquiry,  see 

quiry — breach  Butler  v.  B.,  14  Ch.  D.  334.    As  to  this  rule  generally,  see  Towse  v.  Love- 
of  trust.  ridge,  25  Ch,  D.  76. 


Defendants 
ordered  to 
make  good 
breach  of 
truat. 
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CHAPTER  V. 

INTERLOCUTORY    APPLICATIONS. 

As  mentioned  at  a  former  page  (p)  there  may  be  some  pre- 
liminary steps  to  be  taken  before  trial — e.g.,  it  may  be 
necessary  to  apply  for  an  injunction  or  the  appointment  of 
a  receiver  or  for  an  order  for  preliminary  accoi;nts  and 
inquiries ;  or  the  defendant's  statement  or  special  defence 
may  show  that  the  plaintiff's  particulars  require  to  be 
amended,  or  one  party  may  require  to  examine  his  opponent 
on  interrogatories,  or  to  obtain  discovery  and  inspection  of 
documents.  Such  proceedings  and  other  matters  of  a  like 
nature  may  perhaps  take  a  longer  time  than  the  interval 
between  the  commencement  of  the  action  and  the  day  of 
trial  will  admit  of.  In  such  case  any  party  may  apply  to  Application  to 
the  Judge  or  Registrar  to  postpone  the  trial  and  for  general  postpone  trial, 
directions,  (g) 

Whether  an  application  be  made  ex  parte  or  on  notice  to 
the  other  party  or  parties,  the  applicant  is  usually  required 
to  "  file  an  application  "  with  the  Registrar,  (r) 

When  the  application  is  intended  to  be  on  notice,  it  is,  Notice  of  appli- 
in   general,  prepared  and  served   by  the   solicitor    for  the  c^tio"  served 
applicant  (s)  on  the  opposite  party  or  his  solicitor,  as  the  solicitor. ' 

(p)  P.  50. 

(q)  0.  15 ;  see  also  O.  12,  rr.  12 — 15 ;  and  the  practitioner  should  of  Matters  to  be 
course  be  careful  (having  regard  to  O.  15,  r.  4,  as  to  costs)  to  include  all  included  in 
matters  necessary  in  his  general  application  for  directions.  application — 

(r)  The  reader  is  referred  to  O.  12  (including  rr.  5a  and  11a  of  Feb.,  costa. 
1892,  as  altered  by  the  Eides  of  July,  1892)  as  to  interlocutory  orders  in 
general ;  and  before  making  the  application  he  should  satisfy  himself  as 
to  whether,  from  the  wording  of  the  rule  or  rules  under  which  he  applies, 
the  Registrar  has  power  to  make  the  order  required,  or  whether  such 
power  is  vested  exclusively  in  the  Judge.  In  the  former  case  the 
Registrar  may,  under  Rule  11a  (7),  refer  the  matter  to  the  Judge,  and  the 
Judge  has  power  (under  sub-s.  8)  to  vary  or  rescind  the  Registrar's  order. 

(s)  For  exception,  see  notice  of  application  for  a  warrant  of  attachment,  tt      lit      ^ 
Form_  293,  App.  essentiarL 

It  is  both  proper  and  usual  to  name  the  respondent  to  a  notice  of  appli- 
cation; but  it  is  not  essential :  lie  King,  2  Ch.  (02)  174.  dcnt\r'^°'^' 

ajiplicatiou. 
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case  may  require.  Before  it  be  served  an  appointment 
should  be  obtained  from  the  Eegistrar  fixing  the  time  for 
hearing  the  application ;  the  time  must  be  filled  in  in  the 
notice,  and  a  copy  of  the  notice  should  be  left  with  the 
Eegistrar  for  filing.  The  notice  of  application  corresponds 
both  to  a  notice  of  motion  and  also  to  a  summons  at  Cham- 
bers in  the  High  Court,  and  it  must  be  served  on  the 
opposite  party  or  his  solicitor  (if  any)  two  days,  at  least, 
before  the  day  of  the  hearing  of  the  application,  unless  the 
Judge  or  Eegistrar  shall  give  leave  for  shorter  notice,  (t) 

An  affidavit  is  generally  required  in  support  of  an  inter- 
locutory application ;  but  except  in  the  case  of  an  application 
for  an  injunction,  the  appointment  of  a  receiver,  or  for 
accounts  or  inquiries  under  0.  12,  r.  10,  it  need  not 
necessarily  be  made  in  the  first  instance — i.e.,  not  until  it  be 
seen  whether  the  Judge  or  Eegistrar  will  require  one. 

The  party  who  is  successful  on  any  interlocutory  applica- 
tion should  not  omit  to  ask  the  Judge  or  Eegistrar  to  deal 
with  the  costs  of  the  application.  These  costs  are  in  the 
discretion  of  the  Judge  or  Eegistrar  ;  but  will  not  be  allowed 
on  taxation  without  a  special  order,  (u) 

Where  one  of  the  parties  to  an  interlocutory  application 


Form  of  notice 
of  motion  when 
special  leave 
required. 


Costs  of 
motion  in 
Chancery 
Division  when 
order  silent 
as  to  costs. 


Exceptions — 
Interlocutory 
inj  unction — 
action 
dismissed. 


(0  O.  12,  r.  11a,  July,  1892.  In  the  Chancery  Division,  when  special 
leave  is  required  for  service  of  a  notice  of  motion,  the  notice  must  state 
that  the  leave  has  been  given  ;  and  if  the  notice  be  a  short  notice — i.e.,  not 
allowing  two  clear  days,  some  such  words  should  be  used  as  ".which 
leave  extends  to  the  short  notice  of  motion  hereby  given."  Otherwise 
the  respondent  need  not  appear  ;  and  if  the  Registrar  should  observe  the 
defect,  any  order  made  on  the  hearing  of  the  motion  will  not  be  drawn 
up.  The  Court  may,  however,  condone  the  irregularity  under  the 
E.  S.  C,  O.  70,  r.  1,  corresponding  to  O.  51,  r.  28  :  Daicsou  v.  Beeson, 
22  Ch.  Div.  5U9.  The  advocate,  on  applying  for  special  leave  to  give 
short  notice,  should  call  the  attention  of  the  Judge  or  Eegistrar  to  the 
fact  that  it  is  short  notice  which  he  is  asking  for. 

(?<)  0. 12,  r.  11a  (4).  The  general  rule  as  to  costs  of  a  motion  in  Chancery 
where  the  order  made  is  silent  as  to  costs,  was  laid  down  by  V.-C.  Sir 
John  Leach  as  long  ago  as  1823  (1  Sim.  &  Stu.  .357  ;  see  also  MouiiKey 
V.  E.  of  Lonsdale,  6  Ch.  141 ;  Corcoran  v.  Witt,  13  Eq.  53)  to  the 
following  effect :— (1)  the  mover  of  a  successful  motion  is  entitled  to  his 
costs  as  costs  in  the  cause ;  but  no  costs  are  allowed  to  the  party  n])posing 
it ;  (2)  the  party  opposing  an  unsuccessful  motion  is  entitled  to  his  costs 
in  like  manner ;  but  no  costs  are  allowed  to  the  moving  party ;  and 
(3)  where  a  motion  is  made  by  one  party  and  not  opposed  by  the  other, 
the  costs  of  both  parties  are  costs  in  the  cause.  There  are,  however,  in 
the  Chancery  Division,  a  few  exceptions  to  this  rule — e.g.,  where  an  in- 
junction is  granted  in  favour  of  the  plaintiff  until  the  trial,  and  then  the 
action  is  dismissed  with  costs,  the  defendant  will  in  general  be  entitled 
to  the  costs  of  the  motion  which  he  unsuccessfully  resisted:  Stevens  v. 
Kealincj,  1   M.  &  G.  659;   Webster  v.  Manby,  i  Ch.  372.      In  Fritz  v. 
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conceives  lie  has  a  good  ctance  of  ultimately  succeeding,  it 
will  probably  be  well  for  him  to  ask  or  agree  that  his  costs 
of  the  application  may  be  costs  in  the  action  ;  for  then  he 
will  get  them  as  a  matter  of  course,  if,  at  the  trial,  his  costs 
of  the  action  be  ordered  to  be  paid  by  his  opponent.  When 
the  costs  are  reserved  till  the  trial,  they  are  sometimes 
forgotten. 

Hobson,  14  Ch.  D.  542,  a  motion  for  an  injunction  was  adjourned  till  the 
trial.   At  the  trial  the  plaintiff  succeeded,  and  the  defendant  was  ordered  Order  as  to 
to  pay  his  costs,  nothing  being  said  about  the  costs  of  the  motion.  Fry,  J.,  •^"'^t^  made 
afterwards  made  a  separate  order  directing  the  defendant  to  pay  them,  after  trial. 
See  also  Blaheij  v.  Kail,  56  L.  J.  Ch.  568. 
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CHAPTEE  VI. 

INJUNCTIONS. 

Section  I. — Jurisdiction. 

Power  to  grant  BEFORE  the  passing  of  the  Common  Law  Procedure  Act,  1854 

S'uferrlTon"''  (*^-  ^2^)'  ^^)  ^  ^°"^'*  °^  Equity  alone  had  power  to  grant  an 
all  divisions  of  injunction    to   restrain   the    commission,  repetition,  or  con- 
High  Court,      tinuance   of  a   wrongful   act.      By  s.   25,  sub-s.  8,  of  the 
Judicature  Act,  1873,  all  the  Divisions  of  the  High  Court 
have  power  to  grant  an  injunction  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  he  just ;  and  such  order  may  he 
made  either  unconditionally  or  upon  such  terms  and  condi- 
tions as  the  Court  shall  think  just.     It  would  appear  that  no 
right   to   grant   an   injunction   has  been   conferred  on  the 
Chancery  Division  by  this  sub-section  which  the  Court  of 
Chancery  did  not  possess  before ;  (w)  but  if  it  is  sought  in 
Legal  right,      aid  of  a  legal  right,  the  Court  is  bound  to  grant  it,  if  the 
Jurisdiction  of  legal  right  is  established,  (a;)     The  County  Court  has  the 
County  Court,  gg^j^g  power  to  make  an  order  in  the  nature  of  an  injunction 
as  the  Chancery   Division   has ;    but   only  in  cases  where 
equitable  jurisdiction   is  expressly   conferred   upon    it    by 
Statute. 
Injunctionmay      An  injunction  may  be  granted  at  any  stage  in  an  action, 
be  granted  at    according  to  the  nature  of  the  iniury  sought  to  be  restrained. 

any  stage —  .       ,    °  .  j      c/  o 

perpetual  in-    It  is  eitherjperpetual  or  interlocutory.     A  perpetual  injunc- 
junction  not     ^ion  cannot  be  made  before  the  trial. 

before  trial. 

Common  Law     '    ("")  ^Y  ^-  '^^  ^^  this  Act  a  plaintiff  was  enabled  to  claim,  in  any  of  the 

Procedure  Act   Superior  Courts  of  Common  Law,  a  writ  of  injunction  against  the  reputi- 

1854   ss.  79       tion  or  continuance  of  any  breach  of  contract  or  other  injury  of  a  like 

81    82.  kind  arising  out  of  the  same  c(mtract,  or  relating  to  the  same  property  or 

.  .  right;  See  also  ss.  81,  82.     The  writ  uf  injunction  has  been  abolished. 

Vyrit  of  injunc- ^jj   injunction   is   now   granted   by  judgment  or  order    which,  by  the 

tion  abolished.  ^   g_  (j ^  O.  50,  r.  11,  is  to  have  the  same  effect  as  the  writ  previously  had. 

r  v/  ^-.^^Kx^  9 J  tl.^iii  (mj)  Day  v.  Brownrkig,  10  Ch.  Div.  294;  Hai/ward  v.  E.  London,  etc., 

^<tt^  ^  ■^-'^  J".^Co.,  28  Ch.  D.  146  ;  but  see  Beddow  v.  B.,  9  CIi.'D.  89. 

^i  i  ^Ls;o  (x)  Fullwood  y.  F.,  9  Ch.  D.  17G. 
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The  rio;lit  to  the  assistance  of  the  Court  bv  means  of  an  Laches  in 

innmction  may  be  lost  by  delay  in  takino^  proceedino;s  :  but  '?P.P'y'"=  °^ 
•'  ^'^  ..  oi  o'  mj  unction. 

not  where  it  is  sought  in  aid  of  a  legal  right  and  where  the 
delay  would  be  no  bar  to  the  enforcing  of  that  right  in  the 
way  of  damages,  (jf) 


Section  II. — Practice. 

The  Court  will  not  in  general,  without  the  consent  of  the  Evidence  on 
parties,  try  the  whole  case  on  an  application  for  an  inter  application  for 

,  .    .  .  rni  1    •         r»         1       •    •  •        interlocutory 

locutory  injunction,      ihe  party  applying  for  the  injunction  injunction. 

must   give  prima  facie   evidence   of  his  title   to  the  relief 

claimed  by  him  ; — showing  that  there  is  at  least  a  case  to  be 

tried   at   the    hearing    and    that   the   person   sought   to   be 

restrained  has   already  committed,   or  that   he   intends    to 

commit  the  wrongful  act.  (z)     If  the  j'ustice  of  the  case  so 

require,  the  Court  will  grant  an  inj'unction  until  judgment 

so  as  to  keep  matters  in  statu  quo  in  the  meantime.      If  the 

respondent  by  his  evidence  show  that  there  is  really  no  case  to 

be  tried,  then  the  application  will  be  refused.    But  otherwise, 

and  where  little  or  no  damage  is  likely  to  accrue  from  making 

the  order,  slight  evidence  of  intention  to  commit  the  wi'ong 

sought  to  be  restrained  may  oe  sufficient  for  the  purposes  of 

an  interlocutory  injunction.    If,  however,  the  granting  of  the 

injunction  before  the  trial  might  be    productive  of  serious 

damage  to  the  respondent,  the  Court  will  be  very  reluctant  to 

interfere  unless  a  very  clear  case  be  made  out  against  him. 

Acting   upon  this  principle,  the  Chancery  Division  is  very 

reluctant  to  grant  before  the  trial  an  injunction  which  may 

have  the  effect  of  stopping  a  going  trade  (a),  and  will,  if  the 

justice  of  the  case  so  require,  direct  the  motion  to  stand  over 

until   the  trial, — either  upon    special   terms,  e.g.,   that   the 

respondent  keep  accounts,  or  without  imposing  any  terms. 

(y)  Fulhcood  v.  F.,  9  Ch.  D,  176. 

(z)  Cowley  V.  Byas,  5  Ch.  Div.  944 ;  Stannard  v.  V.  of  St.   Giles,  20 
Ch.  Div.  190. 

(a)  Plimpton  v.  Spiller,  4  Ch.  Div.  286  (patent  case).      Chitty,  J.,  has  Letter  of  sub- 
recently  held  that  where  a  party's  solicitor,  on  a  threat  of  proceeding.?,  mission  by  jiro- 
writes  a  letter  to  his  opiJonent's  solicitor,  oiiering  everything  the  former  posed  defendant 
could  obtain  on  an  interlocutory  motion,  and  there  is  no  suggestion  that  before  action, 
the  terms  of  the  letter  wUl  not  be  carried  into  effect ;    and  notwith-   /*-^  -^  XyLt. 
standing  such  letter,  the  plaintitf  commences  proceedings  and  moves  for   f<  r  ^Lt^t 
an  injunction,  such  motion  ought  to  be  refused  with  costs  :  Snuans  v.  Sei/d, 
etc.,  Co.,  W.  N.  (94)  95. 
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Undertaking  as 
to  damages. 


By  a  married 
woman. 

When  applica- 
tion to  assess 
damages  should 
be  made. 


When  evidence 
of  damage 
must  be  given. 


Ex  parte 
injunction. 


Utmost  good 
faith  required 
on  ex  parte 
applications. 


The  Court  almost  invariably  requires  the  applicant  for  an 
interlocutory  injunction  to  enter  into  an  undertaking  to  he 
answerable  for  any  damages  the  respondent  may  sustain,  in 
case  it  should  appear  at  the  trial  that  the  injunction  ought 
not  to  have  been  granted,  (c) 

When  the  applicant  is  a  married  woman  her  sole  under- 
taking is  sufficient  whether  she  has  any  separate  estate  or 
not.  (cT)  An  application  to  have  the  damages  assessed 
pursuant  to  the  undertaking  should,  if  possible,  be  made  at 
the  time  when  the  injunction  is  dissolved,  or  at  the  trial. 
In  the  former  case  the  Court  may,  if  the  action  has  not  been 
tried,  order  the  application  to  stand  over  till  the  trial.  But 
it  would  appear  that  the  application  may  be  made  on  notice 
after  the  trial ;  (e)  and  it  must  be  so  made,  if  at  all,  where 
a  plaintiff,  after  having  obtained  an  injunction  until  the 
trial,  gives  notice  to  discontinue  under  0.  9,  r.  1.  (/)  It 
should  however,  in  any  case  be  made  with  due  promptitude,  (g) 
If  the  facts  upon  which  the  injunction  was  dissolved  are 
fresh  in  the  mind  of  the  Court,  a  statement  by  the  applicant's 
advocate  that  his  client  has  sustained  damage,  will,  in 
general,  be  accepted.  If  they  are  not,  then  there  should  be 
an  affidavit  to  that  effect  by  the  applicant,  (li) 

An  injunction  may  be  granted  upon  Q,n  ex  parte  application 
if  the  circumstances  so  require.  It  used  to  be  granted  by  the 
Court  of  Chancery  until  answer,  or  until  the  hearing  of  the 
cause,  or  until  further  order ;  but  when  so  granted  it  was  liable 
to  be  dissolved  on  technical  grounds  extrinsic  to  the  merits. 
The  Court  in  cases  of  this  kind  required  uberrima  fides  in 
setting  forth  the  facts ;  and  if  the  moving  party  concealed 
any  material  fact  from  the  Court,  and  a  fortiori,  if  he  were 
guilty  of  any  misrepresentation,  the  injunction  might  be 
dissolved,  even  though  it  would  have  been  granted  on  the 


Principles  on  (c)  Griffith  v.  Blahe,  27  Ch.  Div.  474;  Fenner  v.  Wilson,  2  Ch.  (93) 
which  damao-es  656.  As  to  the  principles  on  which  damages  will  be  assessed  under  such 
assessed.  an  undertaking,  see  Smith  v.  Day,  21  Ch.  JJiv.  421 ;  Griffith  v.  Blake, 

supra ;  Schlesinger  v.  Bedford,  W.  N.  (t)3)  57. 
When  under-         I'l  the  Chancery  Division,  when  an  injunction  is  granted  without  the 
taking  signed    attendance    of  counsel — e.g.,  in  vacation,  or    when    the  moving  party 
in  Chancery      appears  in  person,  the  solicitor  for  such  party,  or  if   none,  the  party 
Resristrar's         himself,  signs  the  undertaking  in  the  Registrar's  minute  book, 
boot  id)  Re  Brynne,  W.  N.  (85)  144 ;  Bihe  v.  Cam,  W.  N.  (93)  91. 

(e)  Smith  v.  Bay,  21  Ch.  Div.  425. 

(/)  Neirromen  v.  Coulwn,  7  Ch.  D.  7(54. 

Ig)  Smith  V.  Bay,  supra ;  Ex  parte  Hall,  23  Ch.  Div.  644. 

{h)  Smith  V.  Day,  supra. 
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-  merits  if  the  facts  had  been  fully  and  fairly  stated.     Hence 

arose  in  recent  years,  the  practice  of  granting  an  interim  Interim  order. 

order  in  the  nature  of  an  injunction  extending  over  the  whole 

of  the  next  motion  day.    This  practice  is  still  followed  in  the 

Chancery    Division.     Friday    now  being  the  usual   motion 

day  in    that   Division,  such   an   order,  if  not  extended  on 

that  day,  would,  during  the  greater  part  of  the  sittings,  die 

a  natural  death  on  the  Saturday  morning  next  after  the  day 

on  which  it  was  made.    The  Chancery  Division  still  requires 

the  amount  of  good  faith  above  referred  to  in  the  case  of  all 

ex  parte  applications  ;  (J)  but  when  an  interim  injunction  is 

granted  over  a  certain  day  or  until  further  order,  the  meaning 

is  that  it  may  be  dissolved  before  the  day  fixed,  but  cannot 

extend   beyond  that  period  except  with    the    leave  of   the 

Court.  (/)  If  it  has  been  obtained  either  by  misrepresentation.  Right  to  move 

or  by  suppression  of  material  facts,  a  motion  to  discharge  it  *°  dissolve. 

is  not  improper  though  the  injunction  is  about  to  expire.  (Ic) 

When  an  order  in  the  nature  of  an  injunction  or  appoint-  Injunction  or 

ing;  an  interim  receiver  is  urgently  required  to  prevent   a  receiver 
,*..,„.  .         ,  -,         ^        .-^  ^-  T    ^  granted  on 

plaintin  incurring  loss  or  damage,  it  may  be  made  on  an  ex  ex  parte  appH- 
parte  application  immediately  upon  the  plaint  being  entered,  cation  before 
and  without  waiting  for  the  summons  to  be  served,  (J)  and  summons  and 
under  s.  9  («*)  of  the  Act  of  1888  and  0.  12,  r.  11a,  July,  either  in  or 
1892,  it  may  be  made  by  the  Judge  either  in  or  out  of  Court.  """^^  of  Court. 
It  may  be  granted  at  his  private   residence  or  elsewhere, 
according  to  the  practice  in  Chancery  during  vacation,  (n) 
When  the  case  is  an  urgent  one,  the  applicant's  advocate  has.  Precedence  of 

urgent  appii- 

(i)  Sdimitten  v.  Foulks,  W.  N.  (93)  64.  cation. 

( /)  Bolton  V.  London  School  Board,  7  Ch.  D.  766. 

(/.•)  WimUtdon  L.  B.  v.  Croydon  R.  S.  A.,  32  Ch.  Div.  421 ;  Boyce  v. 
Gill,  64  L.  T.  824. 

(/.)  Re  H.,  1  Ch.  D.  276 ;  but  as   to  the   appointment  of  a  receiver 
ex  parte,  see  infra. 

(?h)  See  also  O.  12,  r.  mi,  July,  1892. 

(n)  The  Vacation  notice  in  the  Chancery  Division]  generally    either  Vacation 
gives  the  residence  of  the  Vacation  Judge,  or  states  where  it  can  be  notice  as  to 
obtained  ;  and  contains  a  statement  to  the  following  eifect — "  In  any  cafe  injunctions  in 
of  great  urgency,  the  Brief  of  Counsel  may  be  sent  to  the  Judge  by  book-  Chancery 
post,  or  parcel,  prepaid,  accompanied  by  office  copies  of  the  affidavits  in  Division, 
support  of  the  ajiplication,  and  also  by  a  minute,  on  a  separate  sheet  of 
paper,  signed  by  Counsel,  of  the  order  he  may  consider  the  applicant 
entitled  to,  and  also  an  envelope  capable  of  receiving  the  papers,  addressed 
as  follows : — '  Chancery  Offici;d    lietter :  To  the  Registrar  in  Vacation, 
Chancery  Registrar's  Chambers.  Royal  Courts  of  Justice,  London,  W.C 

"  On  applications  for  Injunctions,  in  addition  to  the  above,  a  copy  of 
the  Writ,  and  a  Certificate  of  Writ  issued,  must  also  be  sent. 

"  The  impers  sent  to  the  Judge  will  be  returned  to  the  Registrar." 
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for  tLe  purpose  of  making  the  application,  the  right  to 
Practice  on  interrupt  any  other  business  of  the  Court.  An  injunction 
application  for  g;ranted  by  the  Chancery  Division  would,  in  such  a  case, 

injunction  in      °        ,,  •,         i       p  r.  •     ,      •  i  ,        t  ,i 

Chancery  Usually  take  the  form  oi  an  interim  order  extending  over  the 

Division.  next  motion  day  with  special  leave  to  serve  notice  of  motion 

(short  or  otherwise)  for  that  day  with  the  writ,  (o)     Even  if 
the  notice  of  motion  is  in  such  case  given  for  the  next  day, 
the  parties  will  thereby  be  brought   together   so   that  the 
Court  may  be  able  to  put  them  on  terms,  or  otherwise  to  deal 
with  the  motion   according  to   the  justice  of  the  case; — 
whether  by  extending  the  interim  order  over  the  then  next 
motion  day  or  otherwise. 
Drawing  up  of      When  a  Judge  of  the  Chancery  Division  makes  an  interim 
interim  order    order  in  an  urgent  case,  the  Registrar  in  attendance  will,  in 
in  urgent  case.  ggj^Qj-^]^   q^   the   request   of    the   plaintiff's   solicitor,   send 
directions  to  one  of  his  clerks  to  draw  up  the  order  forth- 
with ;  so  that  if  it  has  been  made  at  the  sitting  of  the  Court 
at  10.30  A.M.,  he  will  usually  have  it  ready  to  hand  out  to 
the  solicitor  for  service  long  before  the  mid-day  adjournment 
Service  of         ^^  *^®  Court   on   the   same   day.     The   order  is   not   only 
interim  order,  required  to  be  served  with  all  possible  speed,  (p)  but  it  is 
often  advisable  to  give  notice  by  telegram  to  the  person 
thereby  enjoined,  of  the  fact  of  its  having  been  obtained,  so 
as  to  warn  him  against  any  breach  thereof,  {g)     If  there  is 
any  delay  in  serving  the  notice  of  motion  in  a  case  of  this 
kind,  it  may  afterwards  prejudicially  affect  the  plaintiff  if 
he  should  desire  the  motion  to  stand  over  in  order  to  file 
/  further  evidence.     If  the  Judge  should  be  of  opinion  that  an 

application  for  an  ex  parte  injunction  is  not  urgent,  he  may, 
instead  of  making  such  an  order  as  above  referred  to,  simply 
give  leave  to  serve  notice  of  motion  with  copy  writ  for  the 
Service  of         next  motion  day.     Unfortunately  (although  in  the   County 
notice  of  appli-  Court,  a  notice  of  application  or  an  order  in  the  nature  of  an 

cation  with 
summons,  &c. 

No  snecial  C'')  -^  notice  of  mntion  in  the  Chancery  Division  is,  as  a  rule,  served 

leave  required   °°  ^^^  solicitor ;  and  the  leave  to  effect  personal  service  of  such  notice, 

to' serve  notice  together  with  the  writ,  is  required  because  there  is  no  solicitor  on  the 

of  annlication    record  before  appearance.  In  the  County  Court  there  is,  as  already  stated, 

P^  ■    no  practice  corresponding  to  the  entry  of  appearance  in  the  High  Court ; 

and  therefore  no  special  leave  is  requircnl  in  giving  notice  of  application ; 

but  the  Registrar  should  be  asked  to  fix  the  time  for  the  hearing  of  the 

application:  See  O.  12,  r.  11a,  July,  18i)2. 

(p)  I.e.,  with  the  writ  ami  notice  of  motion. 

(7)  As  to  the  isBUo  of  a  warrant  of  attachment  for  breach  of  an  injunc- 
tion, see  infra. 
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injunction  (r)  may  be  served  by   a  plaintiff's  solicitor)  the 

C.  C  R.  make  no   provision  for  service  in  like  manner  of 

an   ordinary   summons.     The    Registrar    will,    however,   on 

request,  give  such  directions  for  the  immediate  service  by 

the  bailiff  of  the  summons  with  the  notice  of  application  and 

copy  interim  order  (if  any),  as  the  urgency  of  the  case  may 

require. 

It  will  be  borne  in  mind  that  the  advocate    of  a   jiarty  Settling  order 

anplving;  for  an  immediate  order  in  the  nature  of  an  iniunc-  ;»i  nature  of 

^^  -,         ,.         ^  ■  n  •  1-      injunction,  etc. 

tion  or  an  order  for  the  appointment  oi   a   receiver,  or  lor 

accounts  and  inquiries  must,  under  0.  12,  r.  7,  be  ready  to  0.  12,  r.  7. 

present  to  the  Judge  for  his  approval  and  signature  a  draft 

of  the  order  asked  for.    This  draft  must  have  been  previously 

prepared  on  behalf  of  the  applicant,  and  submitted  to  the 

Registrar  for  his  approval.     If  the  application  is  made  on 

notice,  the  applicant  must  be  prepared  to  hand  to  the  Judge 

at  the  hearing  of  the  application  office  copies  of  the  affidavits  Office  copies  of 

in  support  thereof;  and  the  respondent  must  be  prepared  in  affidavits. 

like  manner  with  office  copies  of  those  intended  to  be  used  in 

opposition. 

Both  plaintiff  and  defendant  may,  on  an  application  for  an  Filing  affi- 
injunction  or  receiver,  file  affidavits  until  the  opening  of  the  davits— notice 
ajiplication.  The  solicitor  for  a  party  should,  on  filing 
affidavits,  give  notice  thereof  to  his  opponent  in  accordance 
with  the  courtesy  of  the  profession ;  and  inform  him  that  he 
can  have  copies,  on  paying  the  usual  charges.  Neither 
party  is  entitled  to  use  affidavits  filed  before  the  date  of  the 
notice  of  application  without  giving  notice  to  that  effect  to 
the  opposite  party ;  (s)  the  reason  being  that  in  the  Chancery 
Division  a  party  is  not  bound  to  search  for  affidavits  further 
back  than  that  date. 

According  to  the  practice  in  the  Chancery  Division,  the  Right  to  re- 
moving party  may  always  reserve  his  motion  once,  namely,  ^^^Z^'  ™°*'"" 

o    i-        ''  -J  -J        _  _  '  •/'  costs  ot  aban- 

from  the  day  for  which  notice  has  been  given  till  the  next  doned  motion. 
motion  day  ;  but  if  he  do  not  then  bring  it  on,  the  respon- 
dent is,  in  absence  of  good  reason  to  the  contrary,  entitled  to 
require  him  so  to  do ;  or  otherwise  he  can  ask  the  Court  for 

(r)  O.  12,  r.  8. 

(«)  See  O.  19,  r.  6,  giving  leave  to  use  affidavits  in  urgent  cases,  upon  Undertaking 
an  undertaking  to  file  the  same.     The  Court  will  not  act  under  this  rule,  to  file  affi- 
if  the  affidavits  have  been  sworn  before  the  date  of  the  summons  ;  because  davits, 
the  deponent  could  not,  in  that  case,  be  indicted  for  perjury,  if  he  has  0.  19,  r.  6. 
sworn  falsely.     The  order  may,  however,  be  made  upon  an  undertaking 
to  have  the  affidavits  re-sworn  and  filed. 
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Right  of  re- 
spondent to 
adjournment. 


Undertaking 
by  respondent, 


Continuation 
of  interim 
order,  etc. 


Ex  parte  ap- 
plication not 
allowed  after 
notice. 

Difference 
between 
undertaking 
and  interim 
Older. 


the  costs  of  an  aLandoned  motion.  (?i)  If  the  moving  party 
satisfy  the  Court  that  the  affidavits  of  the  respondent  were 
filed  so  late  as  not  to  allow  time  for  answering  them,  the 
motion  will  in  general  be  allowed  to  stand  over  until  next 
motion  day;  and  if  he  has  previously  obtained  an  interim 
order,  the  same  will  as  a  rule  be  extended  over  that  day. 
This  extension  of  the  interim  order  will  carry  with  it  the 
continuation  of  the  undertaking  as  to  damages. 

The  respondent  is  also  entitled  to  ask  that  the  application 
on  notice  may  stand  over  at  least  once,  on  the  ground  that 
he  has  not  had  time  to  answer  the  evidence  of  the  moving 
party ;  but  he  will,  in  general,  have  difficulty  in  obtaining  a 
second  adjournment,  in  absence  of  good  reason  therefor — e.g.^ 
that  the  moving  party  has  filed  affidavits  at  so  late  a  period 
since  the  previous  adjournment,  that  he  (the  respondent) 
has  not  had  time  to  answer,  or  perhaps  even  to  examine 
them.  When  the  circumstances  so  require,  the  Court  will 
only  allow  the  application  to  be  adjourned  on  the  terms  of 
the  respondent  giving  an  undertaking  not  to  do,  in  the 
meantime,  the  act  sought  to  be  restrained — e.g.,  not  to 
transfer  a  sum  of  stock.  The  respondent  is  not  bound  to 
give  such  undertaking  ;  but  the  result  of  his  refusing  so  to 
do,  may  be  that  the  Court  will  make  an  order  against  him 
having  the  like  effect.  If,  however,  there  has  been  an 
interim  order,  it  will,  in  general,  be  continued  until  after  the 
period  of  adjournment.  When  both  parties  are  not  quite 
ready  with  their  evidence,  the  Judge  may,  at  the  request  of 
the  moving  party,  deal  with  the  evidence  already  filed  with  a 
view  to  determining  how  far  the  case  is  one  calling  for  the 
immediate  intervention  of  the  Court,  (y)  An  application 
cannot  be  made  ex  parte  after  notice  of  motion  has  been 
given,  (w) 

The  continuance  of  an  interim  order  is  not  so  advantage- 
ous to  the  moving  party  as  a  simple  undertaking  by  the 
respondent,  as  the  former  carries  with  it  the  undertaking  as 
to  damages,  in  case  it  shuuld  ultimately  appear  that  no 
restraining  order  ought  to  have  been  made.  When,  how- 
ever, there  has  been  no  interim  order,  the  respondent  upon 

(m)  In  the  Chancery  Division  the  time  for  asking  for  the  costs  of  an 
abandoned  motion  is  when  the  motions  are  nearly  over,  and  when  the 
Judge,  as  a  rule,  asks  if  there  are  any  more  motions. 

(v)  E.g.,  granting  an  injunction  lor  a  week,  or  till  the  next  Court  day. 

(m?)  Graham  v.  Camphdl,  7  Ch.  Div.  490. 
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undertaking  in  the  terms  of  the  notice  of  application,  or  Cross  under- 
otherwise  as  the  justice  of  the  case  may  require  is,  as  a  rule,  i^^l^i"gS' 
entitled  to  insist  on  an  undertaking  as  to  damages  by  the 
moving  party.     In  the  Chancery  Division  no  special  order  Costs  of 
as  to  costs  is,  as  a  rule,  made  upon  a  motion  standing  over  ;  adjournment, 
but  the   extra   costs   occasioned  by   the   adjournment    are 
treated  as  part  of  the  general  costs  of  the  motion,  (x) 

The  undertaking  given  by  a  respondent  upon  an  applica-  Effect  of 
tion  standing  over  as  stated  above  will  have  the  same  eifect  ""'^'^'■taking. 
as  an  injunction ;  and  a  breach  thereof  can  be  punished  by 
imjDrisoiiment  under  a  warrant  of  attachment,  (v/) 

It  is  often  a  question  calling  for  the  exercise  of  delicate  Discretion  as 

discretion  whether  an  advocate  shall  brino;  on  his  applica-  *°  ''"Jjo^rii- 

.  ^  •'■  ment. 

tion,  or   allow  his   opponent    to  bring    on    his   application, 

notwithstanding  statements  in  affidavits  which  he  has  only 
had  the  opportunity  of  reading  immediately  before  the  time 
for  moving.  In  a  case  of  doubt  it  is  better  to  err  on  the 
side  of  caution,  and  to  ask  that  the  application  may  stand 
over  to  answer  the  statements  in  question ;  for  it  is  as  a  rule 
too  late  for  the  advocate  to  make  such  a  request  after  he 
has  exercised  his  discretion  in  either  bringing  on  the 
application,  or  allowing  it  to  be  brought  on  against  him, 
and  after  the  evidence  has  been  gone  into. 

It  will  thus  be  seen  that  either  party  may  considerably  when  time 
embarrass  his  opponent  by  filing  fresh  affidavits  just  before  will  be  limited 
the  time  for  hearing  the  application,  and  with   a  view  of  ^jj^y^Jg'"^  ^ 
having  the  last  word  to  the  Court.     To  obviate  this  diffi- 
culty, the  Court  may,  when  the  application  is  mentiuned, 
impose  special  terms  upon  the  parties — e.g.,  that  the  party 
asking  for  the   adjournment    shall  file  his  affidavits  on  or 
before  a  given  day,  and  that  the  opposite  party  shall  file  his 
affidavits  in  answer  (if  any)  on  or  before  a  subsequent  day 
fixed  in  like  manner.     Terms  will  not  in  general  be  imposed 
on  a  first  request  for  the  application  to  stand  over;    but 
where  they  have  been  imposed  in  the  Chancery  Division, 
and  have  not  been  complied  with,  it  is  even  then  sometimes 
difficult   to  exclude  evidence  filed   after  the  time  limited, 
especially  as  it  can,  under  the  R.  S.  C,  be  used  on  appeal 

(a;)  No  order  is  generally  drawn  up  in  the  Chancery  Division  upon  a  Order  as  to 
motion  for  an  injunction  or  receiver  standing  over ;  but  the  terms  of  the  terms  of 
adjournment  appear  from  the  indorsements  on  the  briefs  of  counsel  and  adiournment 
in  the  Registrar's  Book. 

(2/)  See  infra. 
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from   any  order  which  may  he  made.     The  terms  imposed 

sometimes  include  a  stipulation  that  by  the  appointed  days, 

or  by  a  certain  hour  on  each  of  those  days,  the  parties  shall 

supply   copies   to   each   other   upon   being   paid   the   usual 

charges. 

Cross-examina-      A  motion  for  injunction  in  the  Chancery  Division  some- 

tion  on  affida-    times  stands  over  in  order  to  cross-examine  the  deponents 

on   their    affidavits ;    and    the    hearing   of    the    motion    is 

as  trial.  sometimes  by  consent  of  all  parties  treated   as  the  trial  of 

the  action.     A  County  Court  Judge  has  under  0.  18,  r.  14, 

power  to  direct  the  cross-examination  to  take  place  either 

before  himself,  or  before  the  Registrar  or  Huy  other  person, 

and  he  can  direct  the  motion  to  stand  over  in  the  meantime ; 

but  this  can    scarcely   be  necessary,  having  regard  to  the 

very  short  time  which  elapses  between  the  time  of  the  entry 

of  the  plaint  and  the  day  of  trial,  (z) 

Upon  whom  A  notice  of  application  need  not  be  served  upon  all  parties 

notice  served,    ^o  the  action,  but  only  upon  tlie  parties  interested  in   the 

application. 

Amendment  of      It  will  be  observed  that  under  0.  14,  r.  13,  a  plaintiff  may 

particulars        without  leave  file  and  deliver  amended  particulars  of  claim. 

If  he  should  require  to  amend  after  having  given  notice  of 

motion  for  an  injunction  or  receiver,  it  may  be  as  well  to 

apply  for  special  leave  so  to  do,  without  prejudice  to  the 

notice  of  motion,  (a)  for  under  tlie  old  practice  in  Chancery, 

if  a  plaintiff  amended  his   bill   in  the  ordinary  way  after 

having  given  notice  of  motion,  his  motion  was  at  an  end, 

and  he   was  liable  to  pay  the  respondent's  costs,  as  of  an 

abandoned  motion.  (&) 

When  trial  An  interlocutory  injunction  may,  at  the  trial,  either  be 

puts  an  end  to  made  ]>erpetual  or  otherwise  dealt  with  as  the  justice  of  the 

injunc  ion.        ^^^^  ^^^  require  ;  but  if  it  be  not  noticed  in  the  judgment, 

case  of  order     ^^  ^^  ^'^^  action  be  dismissed,  it  will  be  at  an  end.     On  the 

for  receiver.      Other  hand,  a  receiver,  if  appointed  on  notice  of  application 

J\Iudus  proce-  (2)  The  Judges  of  the  Chancery  Division  will  often,  in  order  to  avoid 
dendi  m  Chun-  the  hardship  wliich  might  otherwise  arise  to  a  respondent,  if  an  order 
eery  Division  for  an  interlocutory  injunction  were  made,  and  to  avoid  hearing  a  case 
to  avoid  double  twice  over,  advance  the  trial  to  an  early  day; — as  early  as  the  parties  can 
hearing  of  conveniently  arrange.      This  course,  however,  will  not    in    general  be 

injunction  adojjted  after  the  motion  has  been  nearly  fought  out. 

action.  ('0  Culdwell  v.  Paijhiim,  etc.,  Co.,  2  Ch.  D.  221. 

.         ,  yh)  L.  and  Blackwall  By.  Co  v.  Limehouse  Bd.,  3  K.  &  J.  123  ;  Smith  v. 

r!"*°  w*^"         Dixon,  12  W.  R.  9;i4.    But  an  injunction  granted  on  the  merits  is  not  dis- 
atter  obtainmg      j  ^^  .     amending:  Uarvey  v.  Uall,  11  Eq.  31. 
injunction.  ^  09^1 
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before  the  trial  is,  as  a  rule,  appointed  generally,  and  not 
merely  until  the  trial,  though  he  may  be  so  appointed,  if  the 
Court  think  fit.  If  the  judgment  is,  in  the  former  case, 
silent  on  the  subject,  the  receiver  will  be  deemed  to  be 
continued. 

Section  III. — Costs. 

The  costs  of  obtaining  a  perpetual   injunction  generally  Costs  of  per- 
abide  the  event.     If  it  appear  on  the  hearing  of  an  applica-  ^j^^j^^LngraU*^" 
tion   on  notice   for  an  injunction  until  the  trial,  that  the  abide  event. 
action  is  wholly  unfounded  and  that  there  will  be  really  no  Costs  of  inter- 
case  to  be  tried,  or  if  the  anplication  is  wholly  irregular  or  I'^cutory  m- 

* -"^  ,.        .  .   ,  junction  not 

improper,  the  Court  may  refuse  the  application  with  costs,  often  finally 
or  order  the  costs  to  be  the  respondent's  in  any  event.     The  disposed  of 
respondent   may  also  be   ordered   to   pay  the   costs   if  the 
application  has  been  rendered  necessary  by  his  misconduct ; 
but  in  other  cases  the  question  of  costs  is  not,  in  general, 
finally  decided  until   the  trial,  because  the  case  may  then 
have  assumed   a  totally  different  comjilexion    to  that   pre- 
sented on  the  original  application.     When  the  interlocutory  when  made 
injunction    is    granted,   the   costs   of   both   parties   to   the  ^°^^^  ^^  t^e 
api^lication  will  in  general  be  made  costs  in  the  action  ;  but 
if  it   is   not  granted,    then   if  the   parties   agree    that   the 
question  arising  on  the  motion  is  the  same  as  that  which 
will  arise  at  the  trial,  the  right  course  is  to  make  the  costs 
of  the  motion  costs  in  the   action,  (c)     Where,  however,  a  when  applica- 
difierent  point  arises  on  the  motion  from  that  which  will  be  tion  ordered  to 
involved  at  the  trial — e.g.,  whether  it  was  right  to  make  the  ^j,-gj_ 
motion  at  all,  then  the  proper  order  will  be  that  the  motion 
stand  over  until  the  trial ;    and  this  direction  will  include 
the  costs  of  the  application,  (d) 

When  the  costs  of  a  motion  on  notice   ia  the   Chancery  Costs  of  motion 
Division    to  continue   an    injunction  obtained   ex  parte   are  to  continue 
given  to  the  moving  party,  the  costs  of  the  ex  parte  order  are  indude  those 
included  without  special  mention  thereof  to  the  Court;  but  of  obtaining 
it  is  the  duty  of  the  Eegistrar,  in  drawing  up  the  order,  and   ^P"^*-  ^n  ei. 
without    any  special  direction,  to  insert  express  words   to 
include  them,  (e) 

(c)  Bournemouth  Commrs.  v.  Eolden,  W.  N.  (88)  205.  Partv  not 

(d)  lb.     A  party  is  not  bound,  in  order  to  obtain  an  injunction  at  the  ^^       j  ^    annlv 
trial,  previously  to  move  on  an  interlocutory  application.  r     •   t    l 

(0  Blakey  v.  Hall,  56  L.  J.  Ch.  568.  I.L  ; ';,  n^' 

^  '  -^  '  tory  mj  unc- 

tion. 
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General  direc-  Jessel,  M.R,,  gave  general  directioBS  to  the  Chancery 
tion  that,  order  Registrars  that,  in  all  orders  made  in  his  branch  of  the 
include  costs  of  Court  awarding  the  costs  of  actions,  they  should,  without 
applications  ^ny  special  order,  insert  the  words  "  including  costs  of  all 
stand  till  trial  applications  ordered  to  stand  over  until  trial,  and  all  costs 
or  reserved.  reserved  to  he  disposed  of  at  the  trial."  (/) 
Costs  of  ad-  It  has   since  been  decided  that  where  an  action  in  the 

journed  motion  Qj^g^^^g       Division  is  dismissed  with  costs,  the  defendant's 

when  action  •'  .  '  ^^-,     ^ 

dismissed  with  costs  of  a  motion  which  was  adjourned  or  stood  over  till  the 
costs.  trial  and  was  not  then  brought  on,  will  be  included  in  the 

costs  of  the  action,  (r/) 

(/)  Hodges  v.  II..  25  W.  E.  162. 

Staying  pro-  ((/)  Gosnell  v.  Bishop,  38  Ch.  D.  385.     As  to  the  power  of  the  Court  to 

ceedings  till       stay  proceediDgs  until  payment  of  costs  of  an  interlocutory  application 
payment  of        ordered  to  be  paid  by  the  plaintiff,  see  Be  Wichham,  35  Ch.  Div.  272. 
costs  of  appli- 
cation. 
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APPOINTMENT   OF   RECEIVER. 

By  s.  25,  sub-s.  8,  of  the  Judicature  Act,  1873  (c.  66),  an  order  when  receiver 
for  the  appointment  of  a  receiver  nia}^,  as  in  the  case  of  an  appointed — 
order  in  the  nature  of  an  injunction,  be  made  in  all  cases  in  ^^,(.  -^^rj^ 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  s.  25,  sub-s.  8 ; 
that  such  order  should  be  made.     This  sub-section  only  ejave    J".^*^  or  con- 

•^    o  venient. 

power  to  appoint  a  receiver  in  aid  of  rights  for  which  the  ^  -^^.j^^ 

rules  of  Law  and  Equity  provided  a  remedy  at  the  time  of  diction  con- 

the  passino;  of  the  Act.  (h)  ferred  by  sub- 

'  SBction. 

The  subject  of  the  present  chapter  has  been  treated  to 
some  extent  in  the  preceding  one  on  Injunctions ;  but  the 
reader   is   referred  to   0.  13  as   to   the   mode   in   which   a  o.  13.    Lia- 
receiver  must  give  security  and  bring  in  his  accounts,  and  ^^^^^Y  to  pass 
as  to  other  incidental  matters,  (i)     It  will  be  observed  that         .    ' 
by  E.  2  of  this  order  a  receiver  other  than  the  high  bailifi"  is 
required  to  give  security  to  the  Kegistrar  for  the  faithful 
discharge  of  his  duties,  and  the  payment  over  of  money  as 
the  Judge  shall  direct.     The  security  is  given  by  a  bond  Nature  and 
with  two  sureties  in  a  penalty  of  double  the  amount  which  amount  of. 
the  person  appointed  is  expected  to  receive,  and  the  bond 
should  be  according  to  Foitu  260,  App.  (y  )    The  Judge  may,  Sometimes 
however,  make  the  appointment  without  requiring  security  dispensed  with, 
to  be  given — e.g.,  when  a  mortgagee  is  appointed  receiver  of 
the    mortgaged   property   without    salary,  (k)      When    the  Form  of  order 
security  is  thus  dispensed  with,  the  order  should  contain  a  *°  ^"'^^  ^'^^^' 
direction  to  that  effect ;  but  if  the  person  appointed  receiver  Receiver  can- 
has  been  ordered  to  give  security,  he  cannot  in  general  act  °°'^  J*^  ?*^°®'^? 
°  •' '  *=»  act  bttore  giv- 

(70  Be  Wells,  45  Ch.  D.  574 ;  Harris  v.  Beauchamp,  1  Q.  B.  (94)  810.  '"^  security 
C.  A.  (equitable  execution). 

{i)  See  also  chajster  on  Administration,  in  Part  II.,  for  form  of  receivers' 
accounts,  and  affidavit  verifying  the  same. 

(i)  See  also  ss.  108,  109,  of  the  Act  of  1888,  and  O.  29. 

(k)  Be  Pryfherch,  42  Ch.  D.  601.     As  to  the  appointment  of  a  trustee  Appointment 
to  be  receiver,  see  infra.  of  trustee  as 

receiver. 
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unless  party 
answerable  for 
his  receipts. 


Appointment 
of  plaintiflfs 
solicitor 
improper. 

Title  to  money 
in  hands  of 
receiver. 


Disturbance  of 
receiver  a 
contempt. 


until  his  security  shall  have  been  perfected.  (J)  If,  however, 
the  nature  of  the  property  requires  that  he  should  act  forth- 
with, an  order  may  be  made  to  that  effect  on  the  terms  of 
the  plaintiff  or  moving  party  being  answerable  for  his 
receipts  in  the  meantime,  (m) 

The  appointment  of  a  plaintiff's  solicitor  to  be  receiver  is 
improper,  because  it  is  the  duty  of  such  solicitor  to  check 
the  receiver's  accounts,  (n) 

The  question  has  sometimes  arisen  what  is  the  effect  of 
the  appointment  of  a  receiver  where  conflicting  claims  are 
made  to  money  in  his  hands.  In  order  to  determine  the 
title  to  such  money,  it  is  necessary  to  consider  all  the  cir- 
cumstances of  each  case,  and  in  particular  the  nature  of  the 
action,  and  the  object  of  the  appointment  of  the  receiver. 
Where  the  action  has  been  instituted  to  ascertain  who  are 
the  incumbrancers  on  a  particular  property,  and  their  pri- 
orities, or  to  settle  a  dispute  as  to  title,  it  may  well  be  that 
the  receiver  holds  money  coming  to  his  hands  on  behalf  of 
the  person  who  may  prove  to  be  the  true  owner;  but  the 
title  to  money  collected  by  a  receiver  in  a  creditor's  action 
is  in  general  the  same  as  if  it  had  been  received  by  the 
executor  or  administrator,  (o) 

It  is  a  contempt  of  Court  for  any  person  to  interfere  with 
the  possession  of  a  receiver,  or  as  it  is  usually  called  to 
"  disturb "  the  receiver.  This  is  so  even  if  the  circum- 
stances are  such  that  no  order  for  the  appointment  of  a 
receiver  ought  to  have  been  made,  (p)  Such  contempt  may 
be  punished  by  issuing  a  warrant  of  attachment;  though  if 
the  offence  is  not  a  gross  one,  the  offender  may  be  visited 


^■-^^'Liability  of 

~'  '~.   receiver  and 

>^  ^sureties. 


Remuneration 
of  receiver. 


(Z)  Ex  parte  Evans,  13  Cli.  Div.  255 ;  Be  Bin,  22  Ch.  D.  604.  The 
receiver,  bovrever,  is  accountable  for  all  moneys  received  by  him,  whether 
before  or  after  completing  his  securities ;  and  so  are  his  sureties  ;  Smart 
V.  Flood,  49  L.  T.  467. 

(m)  Morrison  v.  Skerne,  etc.,  Co.,  60  L.  T.  589. 

(n)  Be  Lloyd,  12  Ch.  Div.  451. 

(o)  Be  Hoare,  3  Ch.  (92)  103.  The  amount  of  a  receiver's  remunera- 
tion depends  on  the  circumstances  of  each  case.  In  the  Chancery 
Division  three  per  cent,  is  allowed  on  large  amounts,  five  per  cent,  has 
been  recently  allowed  on  a  sum  just  under  £11,000,  while  in  rare  cases 
ten  per  cent,  has  been  allowed  :  See  Prior  v.  Bagster,  W.  N.  (87)  194. 

(p)  Hawkins  v.  Gathercole,  1  Dr.  18  ;  Walmsley  v.  Mundy,  13  Q.  B.  Div. 
816 ;  Helmore  v.  Smith,  No.  (2),  35  Ch.  Div.  454.  In  the  last  case  it  was 
held  that  a  libel  on  the  business  carried  on  by  a  receiver  and  manager 
appointed  by  the  Court  amounted  to  a  contempt,  and  might  be  punished 
by  committal  of  the  offender :  Be  W.  Lancashire  By.  Co.,  63  L.  T.  56  : 
See  also  chapter  on  Partnership,  in  Part  II.,  infra. 
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only   witli  the   costs   of  the   application  for   the  warrant. 
The  proper  course  to  be  adopted  by  a  third  party  who  claims  Course  to  be   ] 
by  a  title  paramount  to  the  receiver,  or  the  party  at  whose  ^  °y  ^     y 
instance  he  was  appointed,  is  to  apply  to  the  Court  asking  judiced  by 
for  leave  to  exercise  his  lights,  or  for  an  examination  pro  ort^er. 
interesse  suo  as  it  is  called — i.e..  for  an  order  directing  an 
inquiry  whether  the  Hpplicant  has  any  and  what  interest 
in  the  property  over  or  in  respect  of  which  the  receiver  was 
appointed.     Such  an  application  should  be  served   on   the 
parties  to  the  action  who  may  be  affected  thereby ;  and  the 
Court  will  make  such  order  as  the  justice  of  the  case  may 
require,  and  will,  if  proper  so  to  do,  assist  the  applicant  in 
enforcing  his  rights — e.g.,  it  may  discharge  the  order  appoint- 
ing the  receiver ;  or  if  the  applicant  be  a  judgment  creditor, 
it  may  give  him  leave  to  issue  execution  on  the  property  ;  (5) 
or  it  may  direct  an   inquiry  before  the   registrar   with   a  inquiry  before 
view  to  making  a  declaration  as  to  the  interest  of  the  appli-  I'^gistrar. 
cant  after  the  registrar  shall  have  made  his  certificate  finding 
the  result  of  the  inquiry,  (r)     In  the  latter  case  a  summons  Summons  to 
to  proceed  under  the  inquiry  must  be  taken  out,  and  the  proceed, 
proceedings  will  be  conducted  in  the  manner  explained  in 
a  subsequent  part  of  this  work,  (s) 

(q)  See  Lane  v.  Capseij.  3  Ch.  (91)  417,  where  Chitty,  J.,  gave  leave  to  Leave  to  abate 
the  applicants  to  pursue  any  remedies,  or  do  any  acts  which  they  might  obstruction, 
lawfully  take  or  do  to  abate  the  obstruction  of  a  right  of  way :  See  also 
infra,  in  chapter  on  Execution. 

(r)  Hawkins  v.  Gathercole ;  Be  W.  Lancashire  By.  Co.,  supra.     Any  of  Affidavit  as  to 
the  parties  appearing  before  the  Registrar  on  the  inquiry  may  be  ordered  documents, 
to  make  an  affidavit  as  to  documents  relating  to  the  matters  in  question  : 
Alton  V.  Harrison,  W.  N.  (69)  81. 

(s)  See  Proceedings  before  the  Registrar  in  Chambers  in  Administra- 
tion actions,  etc. 
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CHAPTER  VIII. 

ACCOUNTS   AND   INQUIRIES. 

0. 12,  r.  10.      The  Judge  may,  at  any  stage  of  the  proceedings  in  an  action 

Form  261,  A  pp.  Qj^.  Yad^iiGT,  direct  any  necessary  inquiries  or  accounts  to  be 

made  or  taken,  etc.,  notwithstanding  that  it  may  appear  that 

there  is  some  special  or  further  relief  sought  or  some  special 

issue  to  be  tried,  as  to  which   it  may  be  proper  that  the 

action  or  matter  should  proceed  in  the  ordinary  manner. 

When  rule  This  rule,  like  the  R.  S.  C,  0.  33,  r.  2,  is  more  compre- 

app  ica   e.        hensive  in  its  terms  than  the  R.  S.  C,  0.  15,  r.  1,  and  more 

to^allTccounts'  ^°   ^^^^  than   Consolidated  Order   20   (now    annulled).     It 

etc.,  necessary  applies  to  all  su.ch  accounts  and  inquiries  as  are  subsidiary 

for  determin-    ^^  determining  the  rights  of  the  parties  ;  and  though  it  was 

lug  rights  of      .  .  .  ,  . 

parties,  intended  to  authorise  before  the  trial,  inquiries  which  would 

but  does  not      otherwise  have  been  directed  at  the  trial,  it  does  not  autho- 

ence  of  all        ^'^^^  *^®  referring   to   the   Registrar   of  the   whole   of  the 

matters  in        matters  in  question  between  the  parties,  or  such  questions 

Registrar  **       ^^  ^^^  priorities  of  different  mortgagees,  (t)  or  any  accounts 

questions  as  to  and  inquiries  which  can  only  be  directed  upon   a   special 

priority  of        ^^^^  being  made  for  them  at  the  trial,  (u) 

mortgages  or  "  ,  .         ,  .    ,      „ 

those  for  It  would  appear  that  in  the  High  Court  an  order  under 

which  a  special  R.  g.  C,  0.  15,  cannot  be  treated  as  equivalent  to  a  decree 
made.  ^^  judgment,  {v)  and  that  therefore  a  foreclosure  judgment 

Order  for         cannot  be  made  thereunder,  (w) 

accounts,  etc.,       The  R.  S.  C,  0.  15,  r.  1,  applies  only  when  the  writ  has 
no  equiva  en    |^ggjj  indorsed  for  an  account  under  0.  3,  r.  8,  or  where  the 

to  judgment —  '  ' 

cannot  b'e  made      (^)  Garnham  v.  Shipper,  29  Ch.  Div.  570. 

thereunder  ("^  ^'^  Gyhon,  29  CIj.  Div.  834;  Borthwick  v.  Bansford,  28  Ch.  D.  79 

(cases  under  K.  S.  C,  O.  15). 

(v)  Clover  V.   Wilts,  etc..  Society,  32  W.  K.  895  ;  Be  Barrett,  43  Ch. 

D.  74. 
Accounts,  etc.,      (w)  Blake  v.  Harvey,  29  Ch.  Div.  8iil ;  Bissett  v.  Jones,  32  Ch.  D.  635. 
afterwards  dis-      As  to  accounts  and  inquiries  discovered  to  be  necessary  after  decretal 
covered  to  be     order,  see  Taylor  v.  Moxtyn,  33  Ch.  Div.  226. 

necessary.  As  to  costs  occasioned  by  useless  inquiries,  see  Be  Ormston,  W.  N.  (87) 

Costsof  useless  251;  16.  (88)  152. 

inquiries. 
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indorsement  involves  taking  an  account ;  but  some  of  the 
decisions  under  the  E.  S.  C,  0.  15,  r.  1,  as  well  as  those 
under  0.  33,  r.  2,  are  applicable  as  authorities  to  the  County 
Court  rule  now  under  consideration.  The  E.  S.  C,  O.  15, 
applies  only  to  such  accounts  and  inquiries  as  are  usual  in  the 
Chancery  Division,  and  not  to  those  for  which  a  special  case 
must  be  made  at  the  trial — e.g.,  administration  accounts  on 
the  footing  of  breach  of  trust  or  wilful  default,  (a;) 

By  virtue  of  the  rule  now  under  consideration  a  final  Finaljudgment 
judgment  may  often  be  pronounced  at  the  trial,  instead  of  a  ^nJ'in '^ui'^es^ 
decretal  order  directing  accounts  and  inquiries.  Thus  if 
the  common  administration  accounts  and  inquiries  be 
directed  by  interlocutory  order,  and  the  Eegistrar  before  the 
trial  make  his  certificate  finding  the  result  of  such  accounts 
and  inquiries,  then  the  judgment  at  the  trial  would  corre- 
spond to  the  order  on  further  consideration  in  other  cases. 
So  also,  where  in  a  foreclosure  or  redemption  action,  the 
amount  due  to  the  mortgagee  is  certified  before  the  trial,  the 
time  fixed  for  the  mortgagor  to  pay  may  be  at  the  expiration 
of  six  calendar  months  from  the  day  of  trial  instead  of  from 
the  date  of  the  Eegistrar's  Certificate.  (?/) 

When  it  would  appear  that  the  Eegistrar's  Certificate  will,  When  order 
when  made,  comprise  all  matters  in  question  in  the  action,    "''^^^^  g^^ 
then  the  words  "  The  Court  not  requiring  any  trial  of  this  to  be  treated  as 
action  other  than  the  hearing  of  this  application  "  may  be  ^^^  *'"'''^- 
added  and  further  consideration  may    be  adjourned.      But 
this  direction  will  be  implied  if  the  circumstances  warrant 
it.  (z)      Where,    however,     those    words    were    improperly 
inserted   in    the    order,   the    action    was    notwithstanding 
directed  to  come  on  for  trial  in  the  usual  way.  (a) 

When    an   order  has   been   made   directing    accounts   or  Service  of  order 
inquiries  in  an  action  for  administration,  execution  of  trusts,  ^^^^^  ^'  ^' 
or  partition  or  sale,  notice  may  be  served  under  0.  3,  r.  24.  (6) 

(x)  Be  Gijhon,  29  Ch.  Div.  834.  In  this  case  the  Court  of  Appeal 
refused  to  direct  on  an  interlocutory  api^licatioii  even  the  common  ad- 
ministration accounts  and  inquiries,  having  regard  to  R.  S.  C,  O.  55,  r.  10 
{infra)  and  to  the  chance  of  the  same  ground  having  to  be  gone  over 
twice,  in  case  breach  of  trust,  etc.,  should  be  established  at  the  trial. 
_  (y)  Lloyd  v.  D.  Lloyd  &  Co.,  26  W.  R.  572  ;  Clover  v.  Wilts,  etc..  Society, 
53  L.  J.  Cli.  622.  As  to  final  judgment  in  a  partnership  action  under  like 
circumstances,  see  Turquand  v.  Wilson,  1  Ch.  D.  85. 

(2)   Walker  v.  Bunkell,  22  Ch.  Div.  725. 

(«)  Gatti  V.  Webster,  12  Ch.  D.  771. 

(Jj)  Lifra.     Compare  R.  S.  C,  0.  16,  r.  40. 
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CHAPTEE  IX. 

AMENDMENT. 

C,  C.  Act,         The  Judge  may  at  all  times  amend  all  defects  and  errors  in 
1888,  s.  87.  (c)  ^jjy.  proceeding  in  the  Court,  whether  there  is  anything  in 
proceedings,      writing  to  amend  by  or  not,  and  whether  the  defect  or  error 
be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such 
amendments  may  be  made  with  or  without  costs,  and  upon 
such   terms   as   the  Judge   may   think  just ;   and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining the  real  question  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for. 
0.  14,  r.  1.  (cf)      "Where  an  action  or  matter  has  been  commenced  in  the 
L^°t^ff°  name  of  the  wrong  person  as  plaintiff  or  otherwise,  or  where 

R.S.C.,  O.  16,  it  is  doubtful  whether  it  has  been  commenced  in  the  name 
^-  '^-  of  the  right  person,  the  Judge,  if  satisiied  that  it  has  been 

so  commenced  through  a  hond  fide  mistake,  and  that  it  is 
necessary  for  the  determination  of  the  real  matter  in  dispute 
so  to  do,  may  order  such  other  person  to  be  substituted  or 
added  as  plaintiff  or  otherwise  upon  such  terms,  as  to  notice 
and  otherwise,  as  may  be  just. 
Rule  applies  This  rule,  as  will  be  observed,  applies  only  where  there 

there^arbeen  ^^^  been  a  hond  fide  mistake  (e)  either  of  law  or  of  fact.  (/) 
a  mistake ;  It  must  be  read  in  connection  with  E.  2  next  set  forth, 
should  be  read  Therefore  a  new  plaintiff  who  is  sui  juris  cannot  be  substi- 
with  K.  2.  tuted  or  added  without  his  consent  in  writing ; — not  even  if 
New  plaintiflf  j^g  -^^  offered  an  indemnity  against  costs  {g)  or  if  he  be  a 
added  without  trustee  for  the  original  plaintiff.  Qi) 

his  consent.  ,  x  rm  •  ,  •       •    •      i  ^ 

(c)  1  his  section  is  in  the  same  terms  as  s.  96  of  the  Common  Law  Pro- 
cedure Act,  1854  (c.  125),  and  therefore  the  decisions  of  the  Court  under 
the  latter  section  may  be  a  guide  in  the  former  in  some  Common  Law 
cases. 

(d)  See  observations  on  R.  2. 

(e)  Clowes  v.  Hilliard,  4  Ch.  D.  415. 
If)  Duckett  V.  Cover,  H  ii.  82. 

(g)  Tryon  v.  National,  etc.,  Institution,  16  Q.  B.  D.  67^. 
(A)  Besley  v.  B.,  37  Ch.  D.  648. 
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Tlie  rule  does  not  enable  a  plaintiff  who  has  no  title  to  Rule  will  not 
relief  to   amend    by  joining    as    co-plaintiff  a    person   who  havinVno'tiUe 
has.  (i)  to  amend. 

No  action  or  matter  shall  be  defeated  by  reason  of  the  mis-  R.  2. 
joinder  or  nonjoinder  of  parties,  and  the  Judge  may  in  every  ^°','°?  not  to 
action  or  matter  deal  with  the  matter  in  controversy  so  far  by  misjoinder 
as  regarns  the  rights  and  interests   of  the  parties  actually  or  nonjoinder 
before  him.     The  Judge   or  Eegistrar  may,  at  any  stage  of  j^_g(j    q  iq 
the  proceedings,  either  upon  or  without  theapplicationofr.il. 
either  party,  and  on   such  terms  as  may  be  just,  order  that 
the  names  of  any   p^^rties   improperly  joined,  whether   as 
plaintiffs  or  as  defendants,  be  struck  out,  and  that  the  names 
of  any  parties  be  added,  whether  plaintiffs  or  defendants, 
who  ought  to  have  been  joined,  or  whose  presence  before  the 
Judge  may  be  necessary  in  order  to  enable  him  effectually 
and  completely'  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action  or  matter.     No  person  shall  be  added 
as  a  plaintiff  suing  without  a  next  friend,  or  as  the  next  friend 
of  a   plaintiff  under  any  disability  without  his  own  consent 
in  writing  thereto.     Every  person   whose  name  is  so  added 
as  defendant  shall  be  served  with  a  notice  in  manner  herein-  Form  109, 

App. 
(J)  Clowes  V.  Hilliard,  4  Cb.  D.  415  ;  Walcott  v.  Lyons,  29  Ch.  D.  584  ; 
but  in  Ayscough  v.  Bullar,  41  Cb.  Div.  341,  where  the  plaintiif  and  her 
brother,  owners  of  adjoining  houses,  had  before  action  both  been  in  cor- 
respondence with  the  defendant  as  to  their  rights  under  a  restrictive 
building  covenant,  and  it  had  been  determined  to  commence  the  action 
in  the  name  of  the  sister,  as  plaintiff;  upon  its  being  afterwards  dis- 
covered that  her  title  was  traced  through  the  covenantor,  who  was  the 
defendant's  predecessor  iu  title,  which  might  have  occasioned  some  diffi- 
culty, the  Court  of  Appeal  (reversing  the  decision  in  the  Court  below) 
gave  leave  to  amend  by  joining  the  brother  as  co-plaintiff  (who  traced  his 
title  through  the  covenantee  iudependently  of  the  covenantor)  upon 
payment  of  the  costs  of  the  appeal,  and  upon  the  terms  that  in  case  it 
should  appear  at  the  trial  that  the  original  plaintiff  was  not,  but  that  the 
brother  was  entitled  to  maintain  the  action,  the  original  plaintiff  should 
pay  the  defendant's  costs  of  the  action  up  to  the  time  of  the  amendment ; 
and  that  the  brother  should  only  be  entitled  to  such  relief  as  he  could 
have  claimed  if  the  action  had  been  commenced  at  the  time  of  his  joinder 
as  plaintiff.  In  this  case  Cotton,  L.J.  (p.  344),  refused  to  go  into  the  question 
wiiether  either  of  the  plaintiffs  could  ever  get  any  relief;  and  Lindley,  L.J. 
(p.  347),  after  observing  {inter  alia)  that  sometimes  there  was  scarcely  a 
mure  difficult  problem  than  to  find  out  who  was  the  right  plaintiff",  said, 
"Now  it  appears  to  me  that,  when  once  you  are  satisfied  tnat  there  has 
been  a  bomi  fide  mistake,  that  tlie  whole  tiling  is  honest  and  that  it  is 
necessary,  in  order  to  do  justice  to  her  (the  original  plaintiff)  and  to  the 
defendant,  that  she  should  have  this  liberty  to  amend,  such  liberty  ought 
to  be  granted " :  See  Long  v.  <\ossley,  13  Ch.  D.  388 ;  Goodrich  v.  Ever- 
glyn,  etc.,  Co.,  W.  N.  (89)  152  (mortgagee  added  as  co-plaintiff  with 
mortgagor.)  As  to  amendment  at  the  trial :  Edevain  v.  Cohen,  43  Ch.  Amendment  at 
Div.  187.  trial. 
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after  mentioned,  and  the  proceedings  as  against  siicli  party 
shall  be  deemed  to  have  begun  only  on  the  service  of  such 
notice. 
When  rule  The  power  conferred  by  this  Eule  is  not  confined  to  cases 

app  ica  e.  ^^  hond  fide  mistake ;  but  it  applies  where  the  proposed 
amendment  is  necessary  to  enable  the  Court  "  effectually  and 
completely  to  adjudicate  upon  and  settle  the  questions 
involved  in  the  action  or  matter."  (j) 
Eule  to  be  read  The  rule  should  be  read  together  with  0.  3,  r.  2 ;  and  the 
with  0.  3,  r.  2.  result  will  be  that  a  person  who,  under  0.  3,  r.  2,  might 
fairly  have  been  joined  as  a  party  at  first,  may,  after  the 
commencement  of  the  action,  be  joined  under  this  rule.  (Ji) 

An  action  ought  never  to  be  dismissed  for  want  of  parties ; 
for   parties   can   be   added  at  any  time  before  final  judg- 
ment. (/) 
Corresponding       The  right  to  make  an  application  under  the  corresponding 

^■-.^x^j  T^'     R-  S.  C.  was  substituted  for  the  right  of  demurrer  for  want 
stituted  for  ,  ,  ...        ^  ^,  -,   r 

demurrer  for    of  p»arties  which  existed  in  the  Court  of  Chancery  and  for 
want  of  parties,  i\^q  right  to  plead  in  abatement  at  Common  Law  up  to  the 

passing  of  the  Judicature  Acts,  (m) 

Power  con-  The  Court  has  a  judicial  discretion  as  to  the  exercise  or 

ferred  by  rule,  non-exercise  of  the  power  given  by  this  rule,  (w)     It  may  in 

Discretionary    the  exercise  of  such  discretion  refuse  to  order  the  addition  to 

cos  s.  ^-^^  record  of  the  name  of  a  person  out  of  England  or  Wales 

who  would,  if  within  those  limits,  have  been  a  necessary 

party ;  (o)  and  it  would   probably   refuse   to   strike   out   a 

(j)  Be  Hart  v.  Stevenson,  1  Q.  B.  D.  314 ;  Ashley  v.  Taylor,  10  Ch.  D. 
772.  In  Turquand  v.  Fearon,  4  Q.  B.  D.  282,  Mellor,  J.,  said  that,  in  his 
opinion,  the  corresponding  R.  S.  C.  was  not  intended  to  confer  upon  the 
Judge  an  unlimited  discretion  to  remodel  the  proceedings. 

As  to  amendment  generally,  see  the  remaining  rules  of  this  Order  and 
as  to  the  power  of  the  Judge  to  add  parties  at  the  trial :  0.  22,  r.  14,  infra. 

(A-)  Edwards  v.  Lowfher,  24  W.  R.  434. 

(I)  Hurst  V.  B.,  21  Ch.  Div.  289 ;  Fairclough  v.  Marshall,  4  Ex.  Div. 
37 ;   Van  Gelder  v.  Soicerhy,  etc..  Society,  44  Ch.  Div.  374. 

(w)  Werderman  v.  Societe,  etc.,  19  Ch.  Div.  250;  Wilson.,  etc.,  Co.  v. 
Balcarres,  etc.,  Co.,  1  Q.  B.  (93)  422.  In  McArthur  v.  Hood,  1  Cababe  & 
Ellis,  550,  Day,  J.,  held  that  a  defendant  might  successfully  apply  for  a 
stay  of  proceedings  until  the  necessary  parties  should  be  joined — i.e.,  if 
within  the  jurisdiction  :  See  also  Day  v.  liatcliffe,  24  W.  R.  844 ;  and 
contra,  Jaclcson  v.  Kruger,  52  L.  T.  962 ;  Dix  v.  Gt.  W.  By.  Co.,  54  L.  T. 
830.  In  the  last  case  the  order  made  was  that  the  new  parties  sliould  be 
added  as  plaintifls,  if  they  would  consent;  and  if  not,  then  as  defendants, 
and  the  order  was  prefaced  with  a  statement  that  it  was  made  at  the 
request  of  defendants. 

(n)  Leduc  v.  Ward,  54  L.  T.  214. 
Joint  con  ^°-^  Wilson,  etc.,  Co.  v.  Balcarres,  etc.,  Co.,  1    Q.  B.  (93)  422   (joint 

tractor.    '  contractor). 
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plaintiff's  name,  if  the  result  would  be  to  diminisli  the 
defendant's  security  for  costs.  So  also  a  defendant  whose 
name  is  struck  oui,  should  in  general  have  his  costs  paid  by 
the  plaintiff. 

This  rule  does  not,  any  more  than  R.  1,  enable  a  plaintiff  Rule  will  not 
who  has  no  title  to  i-elief  to  amend  by  ioining  as  co-plain-  !;°^^'^  plaintiff 

.    ''  .  ^  ^  having  no  title 

tiff  a    person   who   has ;  (p)    nor   will   it   enable    a   person  to  amend 
to    use    pleadings    up    to    a    certain    point    in    an    action,  °"^  *?  ^^^ 
in    order    to    maintain     another    action ;  (g)    nor    will    it  another^'action 
enable  a  person  complaining  of  a  nuisance  in  a  particular  °or  to  hand 
neighbourhood,   to   hand  over   the   conduct   of  the   action,  tH'^new  "^ 
on   leaving    the   neighbourhood,   to    a    new    or    additional  plaintiff. 
plaintiff,  (r) 

A  new  plaintiff  will,  in  general,  be  added  rather  than  New  plaintiff 
substituted,  under  this  or  the  preceding  rule :  because  the  g^i^erallyadded 

'  _  ^  ...  rather  than 

defendant's  security  for  the  costs  oiTght  not  to  be  diminished,  substituted. 
But  a  defendant  has  no  right  to  ask  that  a  new  plaintiff  shall  New  plaintiff 
be  added  or  substituted  for  the  mere  purpose  of  giving  him  ^°  secure  costs. 
additional  security  for  costs,  (s) 

It  is  not  proper  to  make  a  mere  witness  (t)  or  an  officer  or  Witness,  officer 
member  of  a  company  or  corporation  a  party  to  an  action  in  °,  ^  ^o™P^°y» 
order  to  get  discovery  from  him,  nor  should  a  solicitor  or 
agent  be  made  a  party  for  the  mere  purpose  of  making  him 
pay  costs,  (ii)     The  name  of  a  person  made  a  defendant  for 
any  such  purjDOse  will  be  struck  out.  (y) 

In  one   case  (lo)   the   Court   made   an   order  joining   the  Adding  trustee 
trustee  in  bankruptcy  as  plaintiff  in  an  action  brought  by  an  ^"^  bankruptcy 
undischarged  bankrupt,  notwithstanding  the  opposition  of 
the  original  plaintiff. 

A  person  not  a  party  may,  under  this  rule,  and  on  his  own  Plaintiff  not 
application  be  made  a  defendant  to  an  action  affecting  his  compelled  to 

litigate  with 

(2?)   Walcott  V.  Lyons,  29  Ch.  Div.  584.  every  person 

iq)  Per  Kekewich,  J.,  in  Showell  v.  Winlup,  60  L.  T.  381.  afl'ected. 

(r)  Dalton  v.  Chiardians  of  Kensington,  47  L.  T.  349.  As  to  the 
applicatiou  of  the  rule  generally :  see  Showell  v.  Winkup  (supra) ; 
New  Westminster,  etc.,  Co.  \.  Hannah,  W.  N.  (77)  35 ;  Ashky  v.  Taylor, 
10  Ch.  D.  768;  Luke  v.  South,  etc.,  Co.,  11  Ch.  Div.  121;  Drage  v. 
Hartopp,  2S  Ch.  D.  414;  House,  etc.,  Co.  v.  H.  P..  etc.,  Co.,  29  Ch.  D. 
190;  Gandy\.  G.,  30  Ch.  Div.  72;  Edison,  etc.,  Co.  v.  Holland,  U  n. 
28 ;  Pilley  v.  Rohinson,  20  Q.  B.  D.  155 ;  Dix  v.  Gt.  W.  By.  Co.,  54  L.  T. 
830. 

(s)  Be  Hart  v.  Stevenson,  1  Q  B.  D.  314. 

(0  Elder  V.  Carter,  25  Q.  B.  Div.  198. 

(m)  Burstall  v.  Beyfus,  26  Ch.  Div.  35. 

(v)  Wilson  V.  Church,  9  Ch.  D.  552 

(w)  Emden  v.  Carte,  17  Ch.  D.  768. 
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Power  not  to  be 
exercised  after 
final  judgment. 


When  it  may 
be  exercised. 


Security  for 
costs. 


Person  injuri- 
ously affected 
not  a  party. 


Infant  coming 
of  age. 


property ;  (x)  but  the  rule  was  not  intended  to  compel  a 
plaintiff  to  litigate  with  everybody  who  might  be  in  any 
way  affected  by  the  action.  (?/) 

In  a  recent  case  (2)  leave  was  given  to  join  new  defendants, 
notwithstanding  the  opposition  of  a  person  who  had  been 
brought  in  as  a  party  against  whom  indemnity  was  claimed. 

The  power  conferred  by  this  rule  will  not  be  exercised 
after  final  judgment,  (a)  But  on  application  in  a  recent 
case  (h)  for  leave  to  amend  pending  the  prosecution  of  the 
inquiries  directed  by  the  judgment  in  an  action  for  adminis- 
tration of  personal  estate  and  partition  of  real  estate  by 
adding  an  executor  who  had  proved  the  will,  and  ought  to 
have  been  made  a  party  in  the  first  instance,  the  Court  made 
an  order  by  consent  of  all  parties,  and  on  the  submission  of 
that  executor  to  be  bound  by  the  judgment  that  the  pro- 
ceedings should  be  carried  on  against  him  in  the  same 
manner  as  if  he  had  been  originally  made  a  defendant. 

It  will  be  observed  that  the  power  conferred  by  this  rule 
may  be  exercised  at  any  stage  of  the  proceedings,  and  either 
upon,  or  without  the  application  of  either  party.  Moreover, 
by  0.  15,  r.  2,  an  application  under  any  of  the  rules  of  this 
order  may  be  made  before  the  trial  to  the  Judge  or  Eegistrar, 
or  at  the  trial  to  the  Judge ;  but  if  the  application  be  made 
before  the  trial,  it  must  be  made  on  notice  to  the  opposite 
party,  (c) 

(x)  Vavasseur  v.  Krupp,  9  Cli.  Div.  351;  Molloy  v.  Kilby,  15  ib.  163; 
Apollinaris  Co.  v.  Wilson,  31  ib.  632 ;  Moser  v.  Marsden,  infra ;  but  see 
Mills  V.  Griffiths,  45  L.  J.  Q.  B.  771.  In  Apollinaris  Co.  v.  Wilson  the 
applicant,  being  resident  in  America,  was  ordered  to  give  security  for  the 
costs  of  his  application.  A  person  not  a  party  cannot  be  allowed  to  inter- 
vene in  an  action  before  the  trial,  to  the  prejudice  of  the  plaintiff,  without 
being  made  formally  a  party.  The  only  way  of  allowing  him  to  intervene 
is  by  adding  him  as  a  defendant :  Samuel  v.  S.,  12  Ch.  D.  161. 

As  to  the  course  to  be  pursued  by  a  person  who  is  or  may  be  injuriously 
affected  by  a  judgment  in  an  action  to  which  he  is  not  a  party,  see  Jacques 
v.  Harrison,  12  Q.  B.  Div.  165. 

(y)  Moser  v.  Marsden,  1  Ch.  (92)  490. 

(2)  Byrne  v.  Brown,  22  Q.  B.  Div.  657.  See  also  Procter  v.  Cheshire 
Co.  Council,  W.  N.  (91)  24. 

(a)  A.-G.  V.  Corporation  of  Birmingham,  15  Ch.  Div.  423;  Duke  of 
Buccleuch  P.  (92)  201 ;  but  see  Keith  v.  Butcher,  25  Ch.  D.  750 ;  Campbell 
V.  Uolyland,  7  Ch.  D.  166. 

In  re  Mason,  W.  N.  (83)  134 :  a  new  defendant  was  added  after  the 
Chief  Clerk's  certificate. 

(b)  Re  Dracup,  W.  N.  (92)  43. 

(c)  Tildesley  v.  Harper,  3  Ch.  D.  277.     See  also  O.  22,  r.  14. 

As  to  the  right  of  an  infant  plaintiff  on  coming  of  age  to  apply  to  have 
his  name  struck  out,  and,  as  to  the  right  of  his  co-plaintiffs  to  make  him 
a  defendant,  see  Bichnell  v.  B.,  32  B.  381. 
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A  plaintiff  may   file   and   deliver  amended  particulars  of  ^-  ^'^■ 
demand,  and  a  defendant,  whether  by  original  action,  counter-  particulars  and 
claim,  or  otherwise,  may  file  and  deliver  an  amended  notice  notice  of  de- 
or  particulars  of  any  special  defence  set  up  or  intended  to  be  ^^'^^' 
set  up  by  him  under  Order  10,   r.  10,  at  any  time  before 
the  return-day  without  obtaining  any  order  fur  the  purpose ; 
but  the  Judge  at  the  trial,  if  satisfied  that  the  opposite  party 
has  not  had  a  reasonable  opportunity  of  preparing  his  case 
to  meet  any  new  matter  introduced  by  such  amendment,  or 
for  any  sufficient  cause,  may  disallow  the  amendment,  or 
may  adjourn  the  trial,  and  may  make  such  order  as  to  costs 
as  he  may  think  fit.  (d) 

It  is  scarcely  necessary  to  observe  that  s.  87  of  the  Act  When  leave  to 
above  set  forth  gives  the  Judge  full  power  to  amend  at  the  ■^™'^"'^  should 

"  °  '  be  asked  for. 

trial.      Then    it  will    be    remembered   that   by   s.    80   the  C.  C.  Act, 
plaintiff  is  precluded  (subject  to  the  power  of  amendment)  '^^^^^  ^-  ^^• 
from  adducing  evidence  of  any  claim  or  demand  except  as 
stated  in  his  summons  (which  by  0.   7,  r.  4,  includes  his 
particulars  of  claim).     When,  therefore,  the  plaintiff  at  the 
trial  proves  a  different  case  from  that  stated  in  his  particulars 
of  claim,  he  should,  of  course,  apply  for  leave  to  amend  ;  and 
this  leave  will  be  given  in  a  proper  case,  and  either  upon  or 
without  terms  as  to  costs,  according  to  circumstances.  (/)  Sometimes 
The  Court  has  like  power  in  case  of  a  defendant's  statement,  S'^*^?^  <^" 
notice  of  special  defence,  or  particulars  of  set-off  or  counter-  ^^  '^'^ 
claim  ;  but  where  the  proceeding  sought  to  be  amended  (and  ^f  defendant's 
especially  a   defence)   contains    an  important   admission  or  proceedings, 
statement,  the  Court  will  sometimes  refuse  to  grant  leave  to  Sometimes 
amend  at  the  trial  unless  the  party  or  his  solicitor  go  into  °^  evfdence^  of 
the  witness-box  and  show  that  there  has  been  a  honci  fide  slip  mistake,  etc. 
or  mistake.  ((/) 

The  power  to  amend  has  been  very  much  extended  since  Leave  given  in 

(rf)  This   rule   gives   a    plaintiff  or   defendant   i^ower  to   amend    his  Rule  o-ives 
particulars,  etc.,  at  any  time  before  trial  without  any  leave,  and  without  povvertoamend 
any  limit  except  the  power  of  the  Judge  to  disallow  the  amendment,  or  at  any  time 
adjourn  the  trial.     In  the  High  Court  the  plaintilf  may  amend   once  before  trial, 
without  leave  before  the  expiration  of  the  time  limited  for  reply,  and  ,p.       o 
before  replying  ;  or,  as  the  case  may  be,  within  four  weeks  from  the  time     '™^  ,P^    . 
limited  for  appearance  (R.S.C.,  O.  28,  r.  2) ;  and  a  defendant  who  sets  up  a  H>h  C  ^  ■? 
counterclaim  or  set-off,  may  amend  once  without  leave  within  a  period     '=       ^^^  ' 
limited  in  a  similar  way ;    but  any  other  amendments,  whether  at  or 
before  the  trial,  can  be  made  only  by  leave  of  the  Court.     See  r.  1-ia  of 
1895  as  to  abandonment  of  part  of  plaintiffs  claim. 

(/)  Doughty  v.  Firbank,  48  L.  T.  531,  n. ;  Ee  Bowden,  45  Cb.  D.  447. 

((/)  Tildesley  v.  Harper,  10  Ch.  Div.  397. 
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all  cases  where 
possible  with- 
out injustice. 
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sioned by 
amendment  or 
adjournment 
of  trial. 


Examples. 


Power  to  dis- 
allow amend- 
ment raising  a 
new  case. 


the  Judicature  Acts,  and  the  rule  now  is  that  the  Court  will 
give  leave  to  amend  in  all  cases  where  it  can  be  done  for  the 
purpose  of  raising  the  real  question  between  the  parties,  and 
without  injustice  to  the  opj)Osite  party,  and  it  will  be  given, 
even  though  it  cause  expense  and  delay  to  such  party,  if  he 
can  be  compensated  in  costs  or  otherwise.  (7*) 

The  costs  occasioned  by  amendment  are,  in  general, 
ordered  to  be  paid  by  the  person  applying  for  leave  to 
amend,  and  the  costs  of  adjournment  which  may  be  thereb}' 
necessitated  are  almost  invariably  so  ordered  to  be  paid.  (J) 
By  the  E.  S.  C,  0.  28,  r.  13,  all  costs  occasioned  by  amend- 
ment permitted  without  leave  are  (in  absence  of  order  to 
the  contrary)  to  be  borne  by  the  party  making  the  same. 
Sometimes,  however,  the  costs  are  made  costs  in  the  action, 
and  sometimes  no  special  order  at  all  is  made  as  to  costs. 

It  was  held  in  one  case  (j)  that  an  amendment  of  the 
pleadings  made  at  the  trial  by  the  Court  mero  motu,  and  in 
(jrder  to  raise  the  real  point  at  issue,  was  no  ground  for 
depriving  the  successful  party  of  his  costs,  though  the 
amendment  was  made  in  his  favour.  But  in  another  case,  (Jc) 
where  the  motion  for  leave  to  amend  was  made  very  .shortly 
before  the  trial,  and  materially  altered  the  nature  of  the 
case,  Kay,  J.,  after  expressing  his  approval  of  the  rule  laid 
down  by  Lord  Bramwell  in  Tildesley  v.  Harper,  (I)  and  after 
saying  that  the  defendant  could  be  fully  compensated  for 
any  loss,  gave  leave  to  amend  upon  the  terms  of  the  plaintiff, 
before  the  amendment,  paying  the  taxed  costs  of  two  appli- 
cations for  leave  to  amend,  and  paying  into  Court  £300  to 
secure  any  costs  which  might  thereby  be  rendered  nuga- 
tory, (m) 

Before  the  Judicature  Acts  the  Court  of  Chancery  had 
power  to  disallow  an  amendment  to  a  Bill  which  laised  an 
entirely  new  case,  and  to  make  the  plaintiff  pay  the  .costs 
occasioned  thereby.     The  High  Court  still  possesses,  and  it 


(h)  Australian,  etc.,  Co.  v.  Smith,  14  App.  320 ;  Tildesley  v.  Harper, 
supra ;  King  v.  Corke,  1  Ch.  D.  57  ;  lioe  v.  Lavies,  2  Ch.  D.  729  ;  Preston 
V.  Luck,  27  Ch.  Div.  504-508 ;  Cargill  v.  Bower,  10  Ch.  D.  502  ;  Bubbuch 
V.  Helms,  56  L.  J.  Ch.  537. 

(i)  Long  v.  Crossley,  13  Ch.  D.  388;  Lydall  v.  Martinson,  5  ib.  781. 

(j)  Nottage  v.  Jackson,  11  Q.  B.  Div.  627. 

(k)  lie  Trufort,  53  L.  T.  498. 

(l)  Supra. 

(m)  See  also  Corporation  of  Preston  v.  Fullwood,  etc.,  No.  2,  34  W.  R. 
200. 
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has  sometimes  exercised,  the  like   power  over  a  plaintiff's 
pleadings,  (ii) 

It  was  an  old  rule  of  the  Couit  of  Chancery  that  where  Leave  to  amend 
pleadings  contained  unfounded  charges  of  fraud,  the  party  \  adding 
so  pleading  should  at  least  pay  the  costs  occasioned  thereby,  fraud  refused 
even  if  he  were  in  other  respects   to  succeed  in  the  suit.  ^^  *"^' — 
This  is  still  the  rule  in  the  High  Court ;  and  accordingly,  ''°''  ^' 
where  an  application  is   made   at    the    trial    to   amend   by 
introducing  such  a  charge,  it  will  be  refused  ;  for  otherwise 
the  party  applying  would  have  the  chance  of  succeeding  in 
proving  such  a  charge  without  running  the  usual  risk  as  to 
costs,  in  case  of  failure,  (o) 

Though  the  rules  of  the  Court  as  to  amendment  are  now  Leave  not 
more  liberal  than  formerly,  they  certainly  do  not  encourage  gr-tnted  if 
laxity  in  the  preparation  of  the  proceedings ;  because  not  approve °of  ^°^ 
only  may  leave  to  amend,  when   required,  be  given  upon  party's  con- 
special  terms  as  to  costs  or  otherwise,  (p)  but  if  the  Court       V 
i  PIT/.      '  v-f^/  ^■^'' nor  for  purpose 

does  not  approve  oi  the  conduct  of  the  party  applying  for  of  raising 
leave,  the  leave  may  be  refused,  {q)     So  also  the  Court  will  ^^':^"\cal 
not  give  leave  to  amend  for  the  purpose  of  enabling  a  party  nor  in  cases 
to  raise  a  technical  objection,  (r)     So  also  if  an  action  is  where  Court 
commenced  to  obtain  relief  which  the  County  Court  has  no  jictiou  "^^"^' 
jurisdiction   to  grant,  no  amendment   can  be  permitted  in  nor  if  opposite 
order  to  give  iurisdiction.  (s)     Nor  will  leave  to  amend  be  P^^"*^  ^''1  ^^ 

.  „     -,  .  ,  ,  prejudiced, 

given  if  the  opposite  party  cannot  be  put  into  the  same 


Heln 

to  the  head  note  in  Budding   .. ,  _   _.  ._,  „^^„^,,  ,,^.^^.,  j^<i,^ 

leave  to  amend  at  the  hearinsj,  so  as  to  make  an  entirely  new  case ;  but 
his  Lordship  (in  Ee  St.  Nazaire  Co.,  12  Ch.  Div.  92)  said,  "  I  never  went 
so  far  as  is  rf  presented  in  the  head  note  to  that  case." 

In  Kurtz  v.  Spence,  36  Ch.  Div.  170,  the  Court  of  Appeal  gave  leave  to 
amend  by  introducing  into  the  statement  of  claim  an  allegation  which  the 
Court  below  had  ordered  to  be  struck  out  more  than  a  year  before.  The 
application  to  amend  was  made  in  consequence  of  a  tlien  recent  decision 
of  the  Court  of  Appeal  showing  that  the  allegation  was  admissible,  and 
the  order  was  made  on  special  terms  as  to  costs  and  otherwise. 

(o)  Lever  v.  Goodwin,  W.  N.  (87)  107  ;  Symonds  v.  City  Bank,  34  W.  R. 
364 ;  but  see  Riding  v.  Hawkins,  14  P.  D.  56. 

{p)  As  to  tiie  necessity  for  making  any  necessary  amendment  before 
the  trial,  see  Hipgrave  v.  Case,  28  Ch.  Div.  356  (specific  performance), 
infra. 

(q)  Lowther  v.  Heaver,  41  Ch.  Div.  248. 

(r)  Edevain  v.  Cohen,  43  Ch.  Div.  190;  Collette  v.  Goode,  7  Ch.  D.  842, 
847 ;  but  see  observations  of  North,  J.,  in  Edevain  v.  Cohen,  41  Cii  D 
5G6. 

(4f)  Hopper  v.  Warhuiton,  32  L.  J.  Q.  B.  104. 
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position  as  if  tlie  proceedings  had  been  correct  in  the  first 

instance.  {£)     Nor  will  the  Court,  in  general,  give  leave  to 

nor  after  all      amend  at  the  trial  when  the  party  applying  for  leave  waits 

evidence  taken,  ^^j-^^jj  substantially  all  the  evidence  has  been  taken,  and  has 

in  the  meantime  taken  his  chance  of  the  same  turning  out  in 

his  favour,  (u) 

Appeal  from  The  question  whether  leave  to  amend  shall  be  given  is 

order  giving      ^  matter  for  the  discretion  of  the  Judge  ;  and  though  subject 

leave.""   "        ^^  appeal,  {v)  the  Court  of  Appeal  will  not  lightly  interfere 

with  the  exercise  of  that  discretion,  (iv)     When  at  the  trial 

leave  to  amend  is  refused,  and  judgment  is  given  against  the 

party  applying  for  such  leave,  the  refusal  foi'ms  part  of  the 

judgment,  and  need  not  be  appealed  from  separately,  (x) 

(t)  Steward  v.  North,  etc.,  Co.,  IG  Q.  B.  Div.  556;  Weldon  v.  Neal, 
19  Q.  B.  Div.  394  (cause  of  action  barred  by  Statute  of  Limitations  at 
time  of  application  lo  amend,  but  not  at  the  commencement  of  the  action) ; 
James  v.  Smith,  1  Cli.  (01)  384  (Statute  of  Frauds). 

(ii)  Edevain  y.  Cohen,  43  Ch.  Div.  190.  See  also  Moss  v.  Malings, 
33  Ch.  D.  603,  and  {contra)  Nohels,  Ac,  Co.  v.  Jones,  17  Ch.  D.  721. 

(v)  Clarapede  v.  Commercial,  &c.,  Association,  32  W.  K.  262 ;  Laird  v. 
Brifigs,  16  Ch.  Div.  663. 

(to)  Byrd  v.  Numi,  7  Ch.  Div.  286  ;  Edevain  v.  Cohen,  supra. 

(x)  Laird  v.  Brings,  16  Ch.  Div.  663 ;  See  also  the  remaining  rules  of 
this  Order,  and  as  to  rr.  7  and  8:  Mills  v.  Scott,  L.  K.  8  Q.  B.  496 
Bolinghrolie  v.  Toionsend,  ib.,  8  C.  P.  645 ;  See  also  notes  to  r.  1,  suprod 
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CHAPTEK  X. 

DISCOVERY   AND   INSPECTION. 


In  tbe  present  chapter  it  is  proposed  to  treat  of  (1)  the  Discovery — 

discovery  of  facts  by  means  of  interrogatories  and  o-enerally  ;  division— -by 
IT  p    T  1    /    N      1        •  •  '  laterrogatone 

(2)  the  discovery  of  documents  ;  and  (3)  the  inspection  of documents. 

documents,  (y) 


Section  I. — Discovery  by  means  of  Interrogatories,  and  generally. 

The  process  was  practically  unknown  to  the  Common  Law  Process  un- 
known to 
Common  Law. 


Courts  prior  to  the  passing  of  the  Evidence  Act,  1851  (14  &  '^'^^^'^'^  *° 


15  Vict.  c.  99).  In  the  Court  of  Chancery,  on  the  other 
hand,  a  plaintiff  had  from  the  earliest  times,  but  subject  to 
certain  exceptions,  an  absolute  right  to  search  the  defendant's 
conscience,  and  exact  from  him  a  written  answer  containing 
discovery  upon  oath  as  to  all  matters  of  fact  which,  being 
well  pleaded  in  the  Bill,  were  material  to  the  plaintiffs  case 
about  to  come  on  for  hearing,  and  which  the  defendant  did 
not  by  his  form  of  pleading  admit.  (2)  The  discovery  did 
not  extend  to  matters  of  law,  but  it  was,  and  still  is,  enforced 
with  a  view  to  furnish  an  admission  of  the  case  made  by  the 
interrogating  party,  either  in  aid  of  evidence,  or  to  supply 
the  want  of  it,  and  to  avoid  expense,  (a) 

(y)  In  the  following  observations  "plaintiff"  will  in  general  include 
"petitioner,"  and  "defendant ''  will  include  "respondent":  See  s.  100  of 
the  Judicature  Act,  1873  (c.  66). 

(2)  Wigram  on  Discoverv,  pp.  15,  50. 

(a)  /&.,  p.  2;  A.-G.  v.  Gaskill,  20  Ch.  Div.  519;  Lyell  v.  Kennedy,  8 
App.  228.     The  following  observations  may  be  useful  by  way  of  enabling 
the  modern  practitioner  fully  to  understand  some  of  the  old  authorities.  Old  Chancery 
Under  the  old  practice  the  right  tu  interrogate  extended  not  merely  to  practice  as  to 
matters  of  fact  within  the  defendant's  knowledge,  but    within  certain  discovery, 
limits,  to  deeds,  papers,  and  writings  in  his  possession  or  power ;  and  the 
answer  contained  not  only  the  discovery  which  the  defendant  was  bound 
to  give  as  stated  above ;  but,  up  to  the  passing  of  the  Judicature  Acts,  it 
served  the  further  pui'pose  of  the  defendant's  pleading  and  set  forth  also 
his  defence  to  the  case  alleged   by  the  plaintifl:"'s  bill.      Prior   to   the 
Chancery  Amendment  Act,  1852  (c.  86),  a  defendant  had  no  right,  as 
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0. 16,  r.  1.  Either  party  to  an  actioD  or  matter  may,  without  filing 

torfes  °'^^"        ^^  affidavit,  by  leave  of  the  Judge  or  registrar,  deliver  inter- 

R  S.C,  0.  31,    rogatories  in  writing  for  the  examination  of  any  one  or  more 

N^  of   the    opposite    parties,    and    such    interrogatories   when 

'         '       delivered  shall  have  a  note  at  the  foot  thereof,  stating  which 

of  such  interrogatories  each  of  such  parties  is  to  answer  : 

Provided    that  interrogatories  which  do  not  relate  to  any 

question  in  the  action  or  matter  shall  be  deemed  irrelevant, 

notwithstanding  that  they  might  be  admissible  on  the  oral 

cross-examination  of  a  witness. 

^^      R.  2.  If  leave  be  granted,  an  order  shall  be  drawn  up  b}'  the 

(C2.r-^^^'^^^'  ^^^^       registrar  and  served.     Such  order  shall  be  according  to  the 

registrar.  foim  in  the  Appendix,  and  shall  specify  the  number  of  days 

Form83A,App.  -vvithin  which  the  interrogatories  are  to  be  delivered  by  the 

applicant,  and   also  the  time  within  which  the  affidavit  in 

answer  is  to  be  filed. 

R.  3.  In   deciding   upon   any   application  for  leave   to  exhibit 

Judge  to  con-    interrog-atories,  the  Judo;e  or  re^i^trar  shall  take  into  account 
sider  oners  to  &  '  »  o 

deliver  any  offer  which  may  be  made  by  the  party  sought  to  be 

particulars  or   interrogated,  to  deliver  particulars,  or  to  make  admissions, 

to  admit,  etc.  ..  .  ... 

K.S.C.  O.  31     or  to  produce  documents  relating  to  the  subject  m  question, 

!■•  2.  or  any  of  them ;   and  also  consider  whether  the  application 

■'         ■       has  been  made  too  early  in  the  proceedings  in  the  action  or 


such,  to  discovery  from  the  plaintiff ;  and  if  lie  required  such  discovery 
in  support  of  his  defence,  he  had  to  turn  himself  into  a  plaintiff,  and  the 
original  plaintiff  into  a  defendant  by  filing  a  cross  bill.  S.  19  of  that 
Act  enabled  a  defendant  to  obtain  the  lequired  discovery  upon  filing  a 
"  concise  statement "  of  the  subject  on  which  he  desired  to  interrogate 
the  plaintiff.  If  he  desired  to  obtain  relief  as  well  as  discovery,  he  was 
still  obliged,  prior  to  the  passing  of  the  Judicature  Acts,  to  file  a  cross  bill. 
8.  18  of  the  Act  of  1852  for  the  first  time  enabled  either  jilaintiff  or 
defendant  to  obtain  an  order  upon  summons  directing  his  opponent  to 
make  an  affidavit  giving  the  usual  discovery  as  to  documents;  and  in 
course  of  time  the  practice  of  interrogating  as  to  documents  became 
obsolete. 

The  K.  S.  C,  1875,  followed  the  practice  of  the  Court  of  Chancery  in 

allowing  any  party  to  interrogate  his  adversary  as  a  matter  of  course. 

But  it  abolished  the  practice  of  combining  the  defence  with  the  answer 

to  the  plaintiff's  interrogatories.     The  power  to  interrogate  as  a  matter 

of  course  was  found  in  some  cases  to    be    productive   of   unnecessary 

expense  {Aste  v.  ^Stumore,  13  Q.  B.  Div.  330),  and  accordingly  by  the 

R.  S.  C.  1883  (O.  31,  r.  1,  Nov.  1893),  now  in  force,  the  leave  of  the  Court 

for  the  delivery  of  interrogatories  is  required  in  all  cases. 

No  jurisdiction      There  is  no  jurisdiction  to  commence  in  the  County  Court  an  action  for 

to  commence      discovery  only.     It  is  d(uibtful  whether  it  can,  since  the  Judicature  Acts, 

an  action  for      be  maintained  in  the    High  Court.      Jessel,  M.R.,  in   1879,  allowed  a 

discovery  in       demurrer  to  the  statement  of  cLiim  in  such  an  action  :  Coham  v.  Roberts 

County  Court,   (not  reported) ;  but  see  On-  v.  Diaper,  4  Ch.  D.  92. 
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matter,  or  too  late  to  allow  of  the  answers  being  used  at  the 
hearing. 

In  adjusting  the  costs  of  the  action  or  matter  inquiry  shall  R-  4- 
at  the  instance  of  any  party  bo  made  into  the  propriety  of   H  interro^a-" 
exhibiting  such  interrogatories,  and  if  it  is  the  opinion  of  toiies. 
the  Eegistrar  on  taxation  or  of  the  Judge,  either  with  or 
without  an  application  for  inquiry,  that  such  interrogatories 
have   been  exhibited   unreasonably,  vexatiously,  or  at  im- 
proper length,  the  costs  occasioned  by  the  said  interrogatories 
and  the  answers  thereto  shall  be  paid  in  any  event  by  the 
party  in  fault. 

Interrogatories   shall   be   accordino;   to   the   form   in   the  K-  5. 
Appendix,  with  such  variations  as  circumstances  may  require.  in*ten-oo-atories 

If  any  party  to  an  action  or  matter  be  a  body  corporate  or  Form  84,  App. 
a  joint  stock  company,  whether  incorporated  or  not,  or  any  R.  6. 
other  body  of  persons,  empowed  by  law  to  sue  or  be  sued.  <^o^porations 

.       .      ^  .        ,  and  joint  stock 

whether  m  its  own  name  or  m  the  name  of  any  officer  or  companies, 
other  person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  member  or 
officer  of  such  corporation,  company,  or  body,  and  an  order 
may  be  made  accordingly,  (fc) 

Though  the  leave  is  required  in  all  cases,  it  will  not  be  When  leave  of 
refused  where  the  iustice  of  the  case  so  requires.     It  is  only  pourt  to  de- 

.    .  -  .  .  "^    liver  interroga- 

required  m  order  to  prevent  the  power  to  interrogate  from  tories  granted. 

being  abused ;   and  if  the  Court  should  be  of  opinion  that 

the  proposed  interrogatories  are  relevant,  it  has  no  power 

to  jefuse  to  make  an  order  giving  the  leave  in  absence  of 

some  good  and  sufficient  reason,  (c)     In  some  of  the  County 

(?>)  An  order  ought  not  to  be  made  for  an  ordinary  member  of  a  com-  Member  of 
pany  to  be  examined  on  interrogatories,  unless  the  Judge  is  satisfied  that  corporation, 
there  is  no  officer  of  the  company  cajsable  of  giving  the  discovery,  and 
that  the  member  projjosed  to  be  examined  is  able  so  to  do :  Berkeley  v. 
Standard,  etc.,   Co.,  13  Ch.  Div.  97.     See  this  case  as  to  the  costs  of  a 
person  giving  discovery  under  r.  G. 

Upon  the  question  how  far  privilege  may  be  claimed  by  a  corporation  Costs privi- 

giving  discovery    through    an   officer,  who    is    also   their    solicitor,  see  leae  of 
Mayor,  etc.,  of  Swansea  v.  Quirh,  5  C.  P.  D.  106 ;  Corpn.  of  Salford  v  solicitor 
Lever,  24  Q.  B.  D.  6'J5. 

(c)  Martin  y.  Spicer,  32  Ch.  D.  595.  The  practice  as  to  discovery,  Old  practice 
introduced  into  the  Superior  Courts  of  Common  Law  by  the  Common  Law  preserved. 
Procedure  Act,  1854,  was  essentially  difierent  from  the  corresponding 
practice  of  the  Court  of  Chancery.  That  established  by  the  existing 
R.  S.  C,  as  well  as  that  established  by  the  existing  C.  C.  R.  in  relation 
to  discovery  is  based  rather  ujwn  the  model  of  that  formerly  existing 
in  the  Court  of  Chancery  than  that  introduced  by  the  Common  Law 
Procedure  Act.  The  equitable  rules  as  to  discovery  are  the  same 
now  as  they  were  before  the  Judicature  Acts,  excejit  in  so  far  as  tlie 
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Sometimes 
granted  on 
ex  parte 
application. 

Application  for 
directions. 

Service  of 
order. 

No  affidavit 
required  in 
support. 


Nature  of 
interrogatories 
to  be  stated  to 
the  Court. 


Party  having 
other  means 
of  })roviug  his 
case. 


Bonn  fiile 
purchaser. 


Courts  an  order  for  discovery  will  be  taade  on  an  ex  parte 
application  ;  but  it  is  difficult  to  see  how  rule  3  (d.)  can  be 
complied  with  unless  both  plaintiff  and  defendant  appear 
upon  the  application.  The  application  should,  if  the  circum- 
stances permit,  be  included  in  an  application  for  directions. (e) 

When  the  order  has  been  made  it  should  be  served  by  the 
applicant's  solicitor  on  the  party  from  whom  the  required 
discovery  is  sought,  or  his  solicitor.  (/)  No  affidavit  is 
required  in  support  of  the  application  for  the  order  ;  but  the 
applicant  must  make  a  statement,  if  so  required,  not  neces- 
sarily in  writing,  as  to  the  nature  and  scope  of  the  interro- 
gatories. In  the  Chancery  Division  the  particular  interro- 
gatories proposed  to  be  delivered  must,  under  the  E.  S.  C.  of 
November,  1893,  0.  31,  r.  2,  be  submitted  to  the  Court  or 
Judge  ;  and  by  this  Eule,  the  leave  to  deliver  the  same  is  to 
be  given  as  to  such  only  of  the  interrogatories  submitted  as 
the  Court  or  Judge  shall  consider  necessary  either  for  dis- 
posing fairly  of  the  cause  or  matter,  or  for  saving  costs. 

It  was  decided  not  many  years  ago  that  where  a  plaintiff 
sought  to  recover  possession  of  land  by  a  legal  title,  he  had 
no  right  to  discovery  from  the  defendant,  even  if  the  dis- 
covery related  solely  to  his  (the  plaintiff's)  title,  (j/)  The 
contrary  doctrine  has  now  been  firmly  established  by  the 
House  of  Lords.  (Ji)  There  is  no  distinction  in  this  respect 
either  as  to  the  right  to  discovery  by  means  of  interrogatories 
or  of  documents ;  and  in  absence  of  some  good  reason  to  the 
contrary,  the  right  exists  even  though  the  jDarty  claiming 


Rules  of  Court  provide  to  the  contrary.  Subject  to  the  rules,  the  old 
practice  remains:  Jo7ies  v.  Monte,  etc.,  Co.,  5  Q.  B.  Div.  558;  Anderson  v. 
Banh  of  B.  Columbia,  2  Cli.  Div.  644;  Atherletj  v.  Harvey,  2  Q.  B.  D. 
527;  Bolckow  v.  Fisher,  10  Q.  B.  Div.  166;  Kearsley  v.  rhilips,  10 
Q.  B.  Div.  466;  A.-G.  v.  GasJcill,  20  Ch.  Div.  519;  Ingram  v.  Little, 
11  Q.  B.  D.  253;  Parker  v.  Wells,  IS  Ch.  Div.  485.  It  will  of  course  be 
borne  in  mind  that  in  all  cases  where  tljc  Common  Law  rules  arc  in 
conflict,  in  reference  to  the  same  matter,  with  the  rules  of  equity,  the 
latter  must  prevail — i.e.,  in  absence  of  any  statutory  provision  or  rule  of 
court  to  the  contrary — Judicature  Act,  1873,  c,  66,  ss.  24  (sub-s.  11)  89. 

(d)  Supra,  p.  102. 

(e)  See  O.  15.  r.  4. 

(/)  O.  16,  r.  2,  23  r.  4.     O.  51,  rr.  2ft,  21. 

(r/)  Lyell  v.  Kennedy,  20  Ch.  D.  484. 

I'h)  lb.  8  App.  217;  Inde  Coope  &  Co.  v.  Emmerson,  12  ib.  300.  A 
perusal  of  the  judgments  delivered  in  the  latter  case  will  show  that  the 
fact  of  a  party  being  a  bom'i  fide  purchaser  for  value  without  notice  will 
not  now  enable  him  to  resist  discovery,  wiiich  he  would  otherwise  be 
bound  to  {rive. 
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it  may  have   other  means  than   discovery   of  proving   his 
case. 

No  order  for  discover}^,  either  by  interrogatories  or  as  to  Next  friend, 
documents,  can  be   made  against  an  infant,  (i)  lunatic,  or  ^^  i'uuatic. 
person  of  unsound  mind,  but  it  may  now  be  made  against 
the  next  friend  or  guaidian  ad  litem  of  an  infant,  (y  ) 

It  will  be  observed  that  E.  1  gives  leave  to  examine  r.  i  applies 
an  opposite  party.  In  Molloy  v.  Kilbij  (¥)  M.  commenced  an  only  to  "o7)po- 
action  against  K. ;  K.  delivered  a  defence  and  counterclaim 
making  M.  and  I.  defendants  to  the  counterclaim ;  I.  applied 
for  leave  to  interrogate  M.  The  leave  was  refused  both  by 
Hall,  V.-C,  and  by  the  Court  of  Appeal,  on  the  ground  that 
I.  was  not  an  "  ojiposite  party  " — there  being  no  issue  between 
I.  and  the  plaintiff  M. — they  being,  in  fact,  co-defendants  to 
the  counterclaim.  (J)  Jessel,  M.K.,  said,  however,  that  I. 
might  have  got  himself  made  a  defendant  under  the  E.  S.  C, 
1875,  0.  16,  r.  13.  (m)  So  also  persons  served  with  a  third 
party  notice  are  not  as  such  "  oj)posite  parties."  But  where 
persons  so  served  had  obtained  an  order  that  they  should  be 
at  liberty  to  appear  at  the  trial,  and  oppose  the  plaintiff's 
claim,  so  far  as  they  were  affected  thereby,  and,  for  that 
purpose,  to  put  in  evidence  and  cross-examine  witnesses,  it 
was  held  by  the  Court  of  Appeal  that  the  third  parties  had  put 
themselves  in  the  position  of  opposite  parties  to  the  plaintiff, 
that  the  plaintiff  had  a  right  to  interrogate  them,  and  was 
liable  to  be  interrogated  by  them,  (w) 

A  party  against  whom  an  order  for  discovery  has  been  Party  bound  to 
made  is,  in  absence  of  some  good  reason  to  the  contrary,  ''I'^s^^'^^"  "  J- 
obliged  to  answer  fully,  unless  he  can  make  out  an  excej)- 
tional  case.  In  Flight  v.  Bohinson,  (o)  Lord  Langdale,  M.E., 
said,  "  According  to  the  general  rule  which  has  always  pre- 
vailed in  this  Court,  every  defendant  is  bound  to  discover  all 
the  facts  within  his  knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to  the  case  of  the  plain- 

(i)  Mayor  v.  Collhis,  24  Q.  B.  D.  361  ;  Curtis  v.  Slundy,  2  Q.  B.  (92)  178- 

(/)  K.  S.  C,  Nov.  1893,  0.  31,  r.  29. 

(k)  15  Ch.  D.  162. 

(l)  Compare  Marshall  v.  LangJey,  W.  N.  (89)  222  ;  Broivn  v.  Watldns, 
16  Q.  B.  D.  125 :  explained  in  Shaw  v.  Smith,  18  Q.  B.  Div.  193;  but  see 
Moser  v.  Marsden,  1  Ch.  (92)  490. 

(m)  Correspondins?  to  C.  C.  K.,  O.  14,  r.  2,  supra,  p.  93. 

(n)  Ede7i  v.  Weardale,  etc.,  Co.,  34  Ch.  Div.  223,  35  ib.  287.  The  same 
principles  ajjply  to  discovery  of  documents :  MacAllister  \.  B.  of 
Rochester,  5  C.  P.  D.  194;  Brown  v.  Watldns,  16  Q.  B.  D.  125. 

(o)  8  b.  33  (1844). 
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Oppressive  dis- 
coveiy,  etc., 
not  enforced. 


Good  cause  of 
action. 


Denial  of  plain' 
tili''s  case. 


Attempt  to 
"  fish  out  "  a 
case  or  counter 
claim. 


Statement 
under  0.  10, 
r.  9. 

Mortgagee ; — 
accounts,  etc. 


Business 
transactions. 


Foreign  agent. 


Exceptions. 


tiff.  Tlowever  disagreeable  it  may  be  to  make  the  disclosure, 
however  contrary  to  his  personal  interests,  however  fatal  to 
the  claim  upon  which  he  may  have  insisted,  he  is  required 
and  compelled,  under  the  most  solemn  sanction,  to  set  forth 
all  he  knows,  believes,  or  thinks  in  relation  to  the  matters  in 
question." 

But  the  Court  will  not  enforce  discovery  which  is  sought 
vexatiously  or  oppressively,  or  which  will  be  injurious  or 
unnecessarily  burdensome  to  the  party  to  be  interrogated,  or 
which  probably  may  never  be  used  at  all.  (^) 

To  entitle  a  plaintiff  to  an  order  for  discovery  at  all,  it  is 
incumbent  upon  him  by  the  present,  as  well  as  by  the  former 
practice  in  Equity,  to  state  a  case  which,  if  true,  would 
enable  him  to  obtain  the  assistance  of  the  Court;  in  other 
words,  a  case  which  shows  a  good  cause  of  action.  If  he 
does  state  such  a  case,  the  defendant  cannot  in  general,  (g)  by 
denying  it  in  whole  or  in  part,  or  by  challenging  the  plaintiff's 
title  to  relief,  protect  himself  from  giving  discovery  which 
he  would  otherwise  be  liable  to  give.  But  discoveiy  will 
not  be  enforced  in  order  to  enable  a  plaintiff  to  "fish  out "  a 
case  from  the  defendant ;  (r)  and  of  course  the  same  rule  will 
apply  to  a  defendant  seeking  discovery  in  aid  of  a  counter- 
claim.    When,  therefore,  a  defendant  desires  to  interrogate  a 

(p)  Lockett  V.  L.,  4  Ch.  336 ;  Carver  v.  Leite,  7  ib.  90 ;  AsJiworth  v. 
Eoberts,  45  Ch.  D.  623 ;  Saull  v.  Browne,  9  Ch.  367 ;  G.  W.  CoUiery  Co. 
V.  Tucker,  ib.  376  (private  traDsaction).  See  also  Parker  v.  Wells,  18  Ch. 
Div.  477;  Be  Morgan,  3d  Ch.  Div.  316;  Lyell  v.  Kennedy,  8  App.  232; 
Elmer  v.  Creasy,  9  Ch.  73  (where  it  was  held  that  a  defendant  mortgagee 
in  a  redemption  suit,  who  admits  the  plaintiff's  right  to  redeem,  cannot 
refuse  to  set  forth  his  accounts  in  his  answer);  aud  W.  of  England,  etc.. 
Bank  v.  Nickolls,  6  Ch.  D.  613  (where  Malins,  V.-C,  held  that  a 
mortgagee  defendant  is  also  obliged  to  discover  what  securities  he  holds 
for  his  debt). 

As  to  interrogatories  the  answer  to  which  would  disclose  a  person's  or 
company's  business  transactions,  etc.,  see  Carver  v.  Leite,  supra ;  Moore 
V.  Craven,  ib.  94,  u. ;  Parnell  v.  Walter,  24  Q.  B.  D.  441 ;  A.-G.  v.  North, 
etc.,  Co.,  3  Ch.  (92)  70. 

Where  the  agent  of  a  principal  resident  abroad  brings  an  action  in  his 
own  name,  and  on  a  contract  made  with  him  as  agent,  the  defendnnt  is 
entitled  to  discovery  to  the  same  extent  as  if  the  principal  were  a  party 
to  the  action,  and  to  have  the  action  stayed  till  such  discovery  is  made : 
Willis  V.  Baddeley,  2  Q.  B.  (92)  324. 

(q)  For  exceptions  see  observations  of  Kekewich,  J.,  in  Ashtvorth  v. 
lloberts,  45  Ch.  D.  628 ;  and  also  infra. 

(r)  Byves  v.  R.,  3  Ves.  343 ;  Kettlewell  v.  Barstoic,  7  Ch.  694 ;  Hall  v. 
Truman  &  Co.,  29  Ch.  Div.  316,  320;  Wigram  on  Discovery,  134; 
I'ldlipps  v.  P.,  40  L.  T.  815  (documents),  4  Q.  B.  Div.  127  (pleading) ; 
Bolckow  V.  Fisher,  10  Q.  B.  Div.  166,  167;  Bidder  v.  Bridges,  29  Ch. 
Div.  38  ;  Lawrence  v.  Norreys,  15  App.  210. 
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plaintiif  in  support  of  his  defence,  and  the  case  is  not  within 
0.  10,  r.  10,  he  should  file  a  statement  under  E.  9  of  that 
order,  (s)  This  would  seem  to  be  more  apparent  still  when 
it  is  considered  that  though,  under  the  R.  S.  C,  1875,  interro- 
gatories might  be  delivered  without  the  leave  of  the  Court, 
a  plaintiff  could  not  interrogate  the  defendant  before  de- 
livering his  statement  of  claim ;  nor  could  the  defendant 
interrogate  the  plaintiff  before  delivering  his  defence.  (/) 

In    addition  to  objections  to  giving  any  discovery  at  all  Objections — 

made  by  challeno;ino:  the  plaintiff's  title  on  the  ground  that,  "l^ture  of  the 

J  o     »  1      _  &  _     '  discovery- 

according  to  his   own   showing,  he   has  no  right   of  action  sought. 

or  by  challenging   the  validity  of  the  defence,  the   Court 
refuses  in  many  cases  to  enforce  particular  discovery  upon 
objections   founded   solely   on  the    nature  of  the  discovery 
sought.     A  party  interrogated  may  object  to  the  particular  Discovery  re- 
discovery sought  on  the  ground  that  it  relates  exclusively  to  latmg  to  the 
his  own  case,  and  does  not  help  that  of  his  adversary,  (u)     It  p^rty  interro- 
is  no  objection,  however,  to  the  discovery  sought,  that  it  gated — 
supports  the  case  of  both  parties.     Under  the  old  system  of  °     °     pai  i   . 
pleading  in  Chancery,  a  plaintiff  often  anticipated  the  defence  ^-^^^^  formm'rt 
— e.g.,  he  might  say,  "  The  defendant  alleges  that  he  is,  under  oftheplaintifTs 

and  by  virtue  of  certain  deeds  and  writings  in  his  possession,  case— -anticipa- 

.    -^      .  1         .  *'"^§  defence, 

justified  in  committing  the  several  wrongful  acts  hereinbefore 

stated ;  but  he  refuses  to  produce  the  same,  or  to  discover 
the  contents,  purport,  or  effect  thereof."  The  whole  of  these 
or  similar  words  would,  though  anticipating  the  defence,  have 
been  held  to  be  material  to  the  plaintiff's  case ;  (v)  and 
accordingly  a  plaintiff  was,  to  this  extent,  entitled  to 
discovery  from  the  defendant,  not  only  of  that  which  consti- 
tuted his  (the  plaintiff's)  title,  but  also  for  the  purpose  of 
repelling  what  he  anticipated  would  be  the  case  set  up  by 

(s)  Supra,  p.  51 ;  and  see  Jones  v.  Watts,  43  Ch.  Div.  57i ;  Lane  v.  Lessor — V.  and 
Gray,  16  Eq.  552,  and  notes  thereon,  infra  ;  Wigram  on  Discovery,  P.  Act,  1874. 
pp.  263,  264.  In  Jones  v.  Watts,  it  was  held  that  by  virtue  of  the  Vendors 
and  Purchasers  Act,  1874  (c.  78),  s.  2,  an  intended  lessor  was  protected 
from  liability  to  produce  either  his  title  to  the  land  agreed  to  be  leased, 
or  the  title  enabling  him  to  grant  a  right  of  way  over  other  land  pursuant 
to  tlie  terms  of  the  agreement. 

(<)  Upon  the  question  what  discovery  is  material  to  the  case  made  by 
a  defendant,  see  Marriott  v.  Chamberlain,  17  Q.  B.  Div.  154  (libel  case). 

(m)  Lyell  V.  Kennedy,  8  App.  217,  225  ;  Bidder  v.  Bridges,  29  Ch.  Div. 
29,  34;  Marriott  v.  Chamberlain,  17  Q.  B.  Div.  154  (defendant's  interro- 
gatories— libel).  This  is  not  an  exception  to  the  rule  previously  stated, 
but  a  mere  setting  forth  of  the  boundary  line  of  that  rule  :  see  Hare  on 
Discovery,  1st  ed.,  p.  184. 

(«)  See  Wigram  on  Discovery,  2nd  cd.,  pp.  263,  264. 


108  OENEEAL   PRACTICE. 

the  defendant,  (io)  This  was  decided  by  Lord  Cottenham  in 
A.-O.  X.  Corporation  of  London,  (a)  where,  quoting  from  Lord 
Eedesdale  on  Pleading,  (?/)  he  stated  that  the  plaintiff  was 
entitled  to  know  "  what  the  defendant's  case  is,  and  how  he 
makes  it  out,  but  not  to  see  the  proofs  by  which  that  case  is 
Discovery  in  to  be  established."  (z)  It  was  said  by  Bacon,  V.-C,  in  1 877,  (a) 
^the  nature  of  ^]^g^^  ^-^q  rule,  SO  laid  down  by  Lord  Cottenham,  was  then 
'  ■  as  much  the  rule  of  the  Court  as  ever  it  was  ;  and  the  Court 
of  Appeal  (&)  held,  affirming  the  decision  of  the  Vice-Chan- 
cellor,  that  a  party  might,  by  interrogatories,  obtain  dis- 
covery in  the  nature  of  particulars,  the  object  of  which  was 
to  limit  the  general  allegations  made  by  his  opponent,  and 
prevent  the  party  interrogating  from  being  taken  by  surprise 
at  the  trial.  This  decision  was,  however,  explained  in  a 
subsequent  case  (c)  as  simply  an  authority  (so  far  as  relates 
to  the  present  question)  that  better  particulars  migJit  be 
obtained  by  means  of  interrogatories,  especially  where  it  was 
necessary  to  interrogate  for  other  purposes. 

In  a  recent  case  which  has  already  been  cited,  (d)Kay,  J., 
for  the  purpose  of  testing  the  question  whether  a  defendant 

(w)  In  other  words,  that  a  plaintiff  is  entitled  to  discovery  directed  to 
the  purpose  of  attack  upon  the  defendant's  case :  See  Wigram  on  Dis- 
covery, 261,  262. 

(x)  2  M.  &  G.  258 ;  see  also  Cayley  v.  Sandycroft,  etc.,  Co.,  33 
W.  R.  577. 

(y)  4th  ed.,  p.  9. 

(z)  But  see  observations  of  Kav,  J.,  in  Bidder  v.  Bridges,  29  Ch.  Div. 
37,  39,  and  of  Cotton,  L.J.,  in  A.-G.  v.  GasMll,  20  Ch.  Div.  529. 

In  IliUs  v.  Waters,  L.  E.  9  C.  P.  690,  it  was  said  (referring  to  Sawldns 
V.  Carr,  L.  E.  1  Q.  B.  89,  where  the  plaintifis,  surviving  partners,  were 
allowed  to  interrogate  as  to  the  circumstances  of  a  setth-ment  of  account 
alleged  by  the  defendant  to  have  been  come  to  by  him  with  the  deceased 
partner),  "We  have  it  upon  the  highest  authority  that  the  case  of  a 
deceased  partner  is  not  within  the  ordinary  rule  as  to  interrogatories." 
It  is  very  respectfully  submitted  that  there  is  no  such  principle,  but  that 
the  right  one  is  that  laid  down  by  Lord  Cottenham,  as  stated  in  tlie  text : 
See  judgment  of  Cotton,  L. J.,  in  Eade  v.  Jacobs,  3  Ex.  Div.  337  (explained 
by  Kay,  J.,  in  Bidder  v.  Bridges,  29  Ch.  Div.  36) ;  Johns  v.  James,  13 
Ch.  D.  370 ;  Be  Leigh's  Estate,  6  Ch.  Div.  256. 

(a)  Saunders  v.  Jones,  7  Ch.  Div.  443. 

ih)  lb.  451 ;  See  also  Johns  v.  James,  13  Ch.  D.  370 ;  Lynn  v.  Tweddell, 

ih.  375 ;  Uumphries  v.  Taylor,  etc.,  Co.,  39  Ch.  D.  693 ;  Eade  v.  Jacobs, 

3  Ex.  Div.  335  ;  Bidder  v.  Bridges,  29  Ch.  Div.  36. 

.,.,./.         (c)  Benhow  v.  Loio,  16  Ch.  Div.  97.     It  would  appear  that  there  is  no 

'    -r  .  ']•  •  practice  in  the  County  Court  corresponding  to  the  Common  Law  applica- 

pai  icu  a  s.        ^.^^^  j.^^  particulars,  except  O.  6,  r.  8,  O.  10,  r.  11.  supra,  pp.  43,  63. 

(d)  Bidder  v.  Bridges,  29  Ch.  Div.  35.  In  Hoffmann  v.  Postill,  4  Ch. 
681,  followed  by  Lord  Eomilly,  IM.E.,  in  Commissioners  of  Sewers  v. 
Glasse,  15  Eq.  302,  (Jiffard,  L.J.,  is  reported  to  have  made  a  statement  to 
the  effect  that  a  defendant  might  interrogate  as  to  anything  tending  to 
•k'stroy   tlic  plaiutili's  case.     That  cannot  be  correct  as  a  general  pro- 
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could  enforce   certain   discovery   from   the   plaintiff,  asked 
whether  ho  would  have  been  entitled  so  to  do  if  he  had  filed 
a  cross  bill  under  the  old  practice  in  Chancery,  and  then,  by 
means  of  interrogatories   in  that  cross  suit,  he  had  asked 
discovery  as  to  how  the  plaintiff's  case  was  to  be  excluf^ively 
established,    or    to    discover    the    eviilence    which    related 
exclusively  to  that  case.     Of  course  the  answer  to  such  a 
question   would   be   in    the    negative  ;    and    his    Lordship 
observed,  "  It  cannot  be  said  that  because  a  defendant  meets  Defendant  only 
the  plaintifi's  case  with  a  direct  negative  that,  therefore,  the  fiii'ect'ifc<ya- 
evidence  which  the  plaintifiF  will  adduce  in  support  of  his  tive  to  plain- 
own  case  relates  also  to  the  defendant's  case  in  such  sense  as  t'^^f  /'''•f*^  ^'^'^ 

.  ■,        T        T    r       1  entitled  to 

to  entitle  the  defendant  who  only  pleads  a  direct  negative  discovery. 

to  examine  that  evidence." 

R  7 
Any   objection   to   answer   any   one   or   more   of  several  obie'ctions  to 

interrogatories,  on  the    ground   that   it  or   they   is   or   are  answer — 

scandalous  or  irrelevant,  or  not  bond  fide  for  the  purpose  of  f°^"|l'^'- 

•'     .  ^       J-  Irrelevancy  not 

the  action  or  matter,  or  that  the  subjects  inquired  into  are  not  bond  fide,  not 

sufficiently  material  at  that  stage,  or  on  any  other  ground,  (e)  material  at 

i)3,i*ticiilir 

may  be  taken  in  the  aflSdavit  in  answer.  stao-e. 

Interrogatories  the  answer  to  which  would  be  material  to  interroo-atories 
the  case  of  the  party  interrogating  will  not  be  deemed  "o*  scandalous, 
scandalous,  or,  as  such,  inadmissible.  (/)  iJmTteriir^'^ 

In  deciding  whether  discovery  is  material  or  not,  the  first 
thing  to  consider  is  in  general  whether  it  will  assist  the 
party  seeking  it  at   the   trial.  ((/)     Thus  if,   in   an   action  Materiality- 
seeking  to  take  the  accounts  of  a  partnership,  the  defendant  partnership 
denies  the  plaintiff's  title,  saying  that  no  such  partnership  ''^*^^°"^*^- 
exists,  an  interrogatory  by  the  plaintiff  as  to  whether  the 
partnership  exists  or  not  must  clearly  be  answered  by  the 
dcfoudant.     But  the  answer  to   an   interrogatory  requiring 

position.  See  observations  of  Lord  Selborne,  L.C.,  in  Minet  v.  Morgan, 
8  Ch.  364,  and  of  Kay,  J.,  in  Bidder  v.  Bridges,  at  p.  41  of  the 
report. 

(e)  The  words  "  or  any  other  ground  "  moan  grounds  ejusdem  generis  u  qh^^^ 
with  those  specified :  Fisher  v.  Oioen,  8  Ch.  Div.  (J46.     There  is  no  rule  o-iound  " 
in  the  County  Court  corresponding  to  O.  31,  r.  7,  of  the  E.  S.  C,  giving  striking  out 
power  to  set  aside  or  strike  out  interrogatories.     As  to  this  K.  S.  C,  see 
Oppenheim  v.  Sheffield,  1  Q.  B.  (93)  5. 

(/)  Redesdale  on  Pleading,  5th  ed.,  58,  373.     Christie  v.  C,  8  Ch.  499 ; 
Fisher  v.  Owen,  8  Ch.  Div.  645. 

((/)  Barker  v.  Wdls,  18  Ch.  Div.  483.     On  the  question  of  relevancy  in  Materiality 
general,  see  Wier  v.  Tucker,  14  Eq.  25  ;  Fisher  v.  Oiven,  supra ;  Mansfield  and  relevancy 
v.  Childerhouse,  4  Ch.  D.  82 ;    Be  Leigh's  Estate,  6  Ch.  Div.  256  ;   Be  in  o-eueral 
Holloway,  12  P.  D.  167;  Farnell  v.  Walter,  24  Q.  B.  D.  441 ;  Shcward  v./^  "^    ^       -3     / 
Lord  Lonsdale,  5  C  P.  D.  47.  ^  ^  ^"U~ 
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Trust  accounts 
where  trust 
denied. 


Discovery 
sometimes  en- 
forced in  such 
case — 
admitted 
balance. 


Discretion —  the  defendant  to  set  forth  the  accounts  of  the  alleged 
useful  if  plain-  partnership  would,  in  general,  be  of  use  to  the  plaintiff  only 
tiff  succeed.  in  case  he  should  succeed  at  the  trial,  and  in  such  a  case  the 
Court  has,  under  E.  7,  a  discretion  in  the  exercise  of  which  it 
would  have  to  consider  whether  the  discovery  sought  be 
sufSciently  material  at  the  particular  stage  of  the  action.  (/«) 
So  also  in  an  action  for  the  execution  of  an  alleged  trust,  and 
to  make  the  defendant  account  for  profits  made  by  employing 
the  trust  funds  in  his  business,  the  Court  may,  on  the  same 
ground,  if  the  trust  be  denied,  refuse  to  enforce  an  answer  to 
any  interrogatory  requiring  the  defendant  to  set  forth  an 
account  of  such  profits.  But  discovery  will  sometimes  be 
enforced  even  where  it  can  only  be  useful  in  case  a  plaintiff 
proves  his  title  to  relief  at  the  trial,  if  the  answer  will  save 
the  expense  of  taking  an  account  under  the  judgment,  («') 
or  enable  the  plaintiff  at  or  before  the  trial  to  obtain  an 
order  for  payment  into  Court,  or  to  the  party,  of  an  admitted 
balance.  (_/) 

Qi)  Kedesdale  on  Pleading,  5th  ed.,  p.  371 ;  Clegri  \.  Edmondson,  3  Jur., 
N.  S.,  299;  De  La  Bue  v.  Dickinson,  3  K.  &  J.  388;  AshwortJi  v.  Roberts, 
45  Ch.  D.  628;  Lyon  v.  Tioeddale,  13  Cli.  D.  375;  Parker  v.  Wells,  18  Ch. 
Div.  477;  Lyell  v.  Kennedy,  27  Ch.  Div.  13;  Re  Leigh's  Estate,  6  Ch. 
Div.  256  (documents — claim  in  administration  action) ;  Fennessy  v.  Clark, 
37  Ch.  Div.  184  (interrogatories) ;  G.  W.  Colliery  Co.  v.  Tucker,  9  Ch. 
378.  In  Jackson  v.  Ward,  W.  N.  (70)  181,  James,  V.-C,  said  to  the 
Author,  "  Suppose  you  allege  yourself  to  be  a  partner  in  Coutts'  Bank, 
are  you  to  be  able,  without  more,  to  compel  the  proprietors  to  set  forth 
full  accounts  of  their  dealings,  transactions  and  profits  ? "  Under  the 
old  practice  in  Chancery  a  defendant  in  such  a  case  would,  in  general, 
have  protected  himself  from  giving  the  discovery  by  a  plea  of  no 
partnership.  In  absence  of  some  such  protection,  the  result  might  be  as 
pressed  upon  the  Court  in  the  old  case  of  Neioman  v.  Wallis  (2  Bro.  C.  C. 
143,  and  see  Eedesdale  on  Pleading,  5th  ed.,  p.  270),  that  any  person 
falsely  alleging  a  title  in  himself  might  compel  any  other  person  to 
make  any  discovery  which  that  title,  if  true,  would  enable  him  to 
require,  however  injurious  to  the  person  thus  improperly  brought  into 
Court;  so  that  any*  person  might,  by  alleging  a  title,  however  false, 
sustain  proceedings  in  equity  against  any  person  for  anything,  so  far 
as  to  compel  an  answer ;  and  thus  the  title  to  every  estate,  the  transac- 
tions of  every  commercial  house,  and  even  the  private  transactions  of 
every  family  might  be  exposed ;  and  this  might  be  done  in  the  name 
of  a  pauper,  at  the  instigation  of  others,  and  for  the  worst  purposes. 
Discretion  sub-  The  discretion  which  the  Court  exercises,  as  stated  in  the  text,  is 
ject  to  apjieal.  subject  to  appeal,  as  appears  from  numerous  cases.  See  observations  of 
Cotton,  L.J.,  in  Leitch  v.  Abbott,  31  Ch.  Div.  376.  But  such  appeals  are 
discouraged,  if  the  Court  below  has  proceeded  on  a  right  principle : 
Fisher  v.  Owen,  8  ib.  653;  and  as  to  the  High  Court,  see  57  &  58  Vict.  c.  16. 
(i)  Lockett  v.  L.,  4  Ch.  340 ;  Saidl  v.  Browne,  9  Ch.  364 ;  Benhow  v. 
Low,  16  Ch.  Div.  98. 

(/)  Thompson   v.  Dunn,  5  Ch.  576  (executor's  account).     The   same 
principle  would  of  course  apply  to  an  administrator.     See  also  Saunders 
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'  It  has  been  stated  at  a  former  page  that  a  party  to  an 

action   in   the    High     Court   who    relies  upon,    inter    alia, 

misrepresentation,  fraud,  breach  of  trust,  wilful  default,  or 

undue   influence,  must  set  forth  the  particulars  thereof  in 

his  pleading,  or  by  reference  thereto,  with  dates  and  items, 

if  necessary  ;    and  that  the  opposite  party  may,  where  the 

circx;mstances     render    it     necessary,    require     from    him 

further   or   better   particulars  than  those  originally    given. 

Where    however    a   plaintiff   is    unable    to    set    forth    such  Discovery  to 

particulars  because  they  are  within  the  knowledge,  or  in  the  enable  a  plam- 
„,,,„,,,  J.   X      1  •  •  tiff  to  set  forth 

possession   oi   the  deiendant,    ne    may    state    nis  case   m    a  particulars  of 

general   way    and  then,  where  the  justice    of  the    case    so  fraud,  etc 

requires,  obtain  an  order  for  discovery  from  the  defendant 

either   by  interiogatories,  or  by  affidavit  as  to   documents, 

with  the  view  of  enabling  him  (the  plaintiff)  to  set  forth 

the  necessary  particulars  by  way  of  amendment ;  (Z)  and  if, 

in  the  meantime,    the   defendant  aj^ply  for  particulars,  his 

application    may  be   ordered  to  stand  over  r;ntil    after   the 

discovery  shall  have  been  given,  (m)  But  though  a  defendant 

may    sometimes,  and  especially  in  a  Common    Law  action, 

call  uj)on  the  plaintiff  to  furnish  particulars  for  the  purpose 

of  enabling  him  properly  to  frame  his  defence,  (n)  yet  where,  Defendant  not 

in  an  Equity  action,  he  requires  for  that  purpose  discovery  |;°*'*^'^'^.  *", 

as  distinguished  from  particulars,  he  must  first  (upon  the  old  fore  putting  in 

principle    that  a  defendant  could  not  have  discovery  from  ^  defence. 

the  plaintiff  until  after  putting  in  a  sufiicient  answer)  put 

in    the    best   defence  he  can,  and  then  apply  for  an  order 

for  interrogatories  or  discovery  of  documents  as  the  case  may 

require,  and  afterwards  amend  if  necessar}'.  (o) 

V.  Jones,  7  Ch.  Div.  449;  Parlier  v.  Wells,  18  Ch.  Div.  484,  485;  Re 
Morgan,  ?i\^  Cli.  Div.  320.  In  the  case  last  cited  the  plaintiff  claimed 
payment  of  a  sum  of  £6000,  alleged  to  have  been  held  by  the  defendant's 
testator  in  trust  for  the  plaintiff's  testatrix,  with  interest  at  5  per  cent. 
The  Court  of  Appeal  held,  inter  alia,  that  the  defendant  was  bound  to 
answer  as  to  the  amount  of  interest  actually  received  on  the  £G000,  as  he 
did  not  admit  5  per  cent,  at  least ;  but  that  he  was  not  bound  to  set  forth 
an  account  of  the  investments,  as  the  plaintiff  did  not,  by  her  pleading, 
claim  to  follow  those  investments,  and  to  be  paid  the  amount  of  income 
which  had  been  actually  received  in  respect  thereof. 

(0   Whyte  V.  Ahrens,  26  Ch.  Div.  717  ;  Leiich  v.  Abbott,  31  ib.  374. 

(m)  Sachs  v.  Speilman,  37  Ch.  D.  295 ;  Millar  v.  Harper,  38  Ch.  Div. 
110;  Maxim,  etc.,  Co.  v.  Nordenfelt,  3  Ch.  (93)  122. 

(n)  Augustinus  v.  Nerinckx,  16  Ch.  Div.  13 ;  Blaclde  v.  Osmaston,  28 
ib.  119 ;  Kemp  v.  Goldberg,  36  Ch.  D.  505  (redemption  action). 

(o)  Dimey  v.  Longbourne,  2  Ch.  D.  704 ;  see  also  Egremont  Burial  Bd. 
V.  E.  Iron,  etc.,  Co.,  14  ib.  158.    '^'^y-^  *c  C:  <y  ^.q^-^^  o  C i  fL  i,j 
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Proviso  as  to  The  proviso  at  the  end  of  E.  1  is  of  recent  origin.  A  similar 
inelevancy  in  ^^.^viso  was  first  introduced  into  the  E.S.C.  in  1883.  With 
reference  to  this  proviso,  where  a  defendant  by  his  defence 
stated  to  the  effect  that,  he,  coming  in  as  executor,  knew 
nothing  of  his  own  personal  knowledge  as  to  an  alleged 
trust;  biit  pleaded  a  gift  of  the  alleged  tnist  fund  to  his 
testator,  it  was  recently  held  by  the  majority  of  the  Court  of 
Appeal  (Fry  and  Lopes,  L. JJ.),  dis.  Cotton  L. J.,  that  he  was 
not  bound  to  answer  an  interrogatory  by  the  plaintiff  asking 
whether  he  (the  defendant)  was  not  the  brother  of  the 
testator  and  whether  or  not  during  the  period  when  the 
transactions  in  the  pleadings  referred  to  took  place,  the 
defendant  had  been  the  testator's  solicitor  and  lived  with 
him,  and  acted  as  his  confidential  agent  with  reference  to  his 
property,  and  became  acquainted  with  all  his  affairs.  It 
would  appear  to  have  been  held  by  the  whole  Court  that  the 
questions  contained  in  the  interrogatory  were  material,  could 
have  been  put  to  the  defendant  in  cross-examination,  and 
must  in  such  case  have  been  answered ;  but  Fry  and 
Lopes,  L.JJ.  (differing  from  Cotton,  L.J.),  considered  that 
they  were  not  so  material  to  the  issues  in  the  action  as  to  be 
the  proper  subject  of  an  interrogatory,  (j?) 
Discovery  as  In  an  action  for  specific  performance  of  an  agreement  for 
to  breach  of     ^^^  purchase  of  leasehold  property  by  the  plaintiffs   who 

LrUStp    111  fiction  *  n  '^         r*  'T  *i 

for  specific       were  trustees  of  certain  lunds  lor  a  married  woman,  interro- 
performance.     gatories  by  the  defendant  vendor,  with  the  view  of  showing 

that  the  application  by  the  plaintiffs  of  these  funds  in  the 

purchase  would  be  a  breach  of  trust,  were   ordered  to  be 

struck  out  as  irrelevant.  (5) 
Tendency  to  But  even  where  the  discovery  is  material,  and  is  free  from 

criminate—,    ^^^  q£  ^j^q  objections  above  mentioned,  the  party  interro- 
fcTture^     °^     gated  may  also  object  to  give  particular  discovery  on  the 

ground  that  the  answer  would  criminate,  or  tend  to  crimi- 

(p)  Be  Morgan,  39  Ch.  Div.  816.  In  AWiusen  v.  Lahouchere,  3  Q.  B. 
Div.  661  (libel  case  before  1883),  Jamea,  L.J.,  said  that  a  question  could 
not  be  put  (by  interrogatory)  to  a  party  merely  because  the  answer  might 
discredit  him,  and  that  this  was  not  like  the  case  of  a  witness.  In 
Marriott  v.  Chamberlain,  17  Q.  B.  Div.  162  (libel  case  in  1886)  Lord 
Eslier,  M.R.,  in  reply  to  the  objection  that  the  discovery  sought  was  mere 
matter  for  cross-examination,  said,  "But  cross-examination,  however 
skilful,  uuless  there  .;ire  some  materials  in  the  possession  of  the  cross- 
examining  counsel  for  contradicting  or  checking  the  witness,  is  often  a 
very  unsatisfactory  mode  of  getting  at  facts." 

(jl)  Mansfield  v.  Childerhouse,  4  Ch.  D.  82. 
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mate   him,  (r)  or   subject   him   to  a  penalty    or   forfeiture. 
A  party  interrogated  is  not  only  not  bound  to  answer  any 
question  which  has  a  direct  tendency  to  criminate  him  ;  but 
he  is  not  bound  to  answer  any  question  the  answer  to  which 
may  form  a  link  in  the  chain  of  evidence. (s)     If,  however, 
an  interrogatory  is  material,  it  is  not  necessarily  objection- 
able because  the  answer  thereto  would  tend  to  criminate  ; 
for,  though  the  party  interrogated  may,  if  he  pleases,  decline 
to  answer,  he  may  answer  if  he  chooses  so  to  do ;  and  may 
even  prefer  having  the  opportunity  of  indignantly  denying 
the  charge  made  against   him.  (<)     It  is  no    answer  to  an  ^^  (,i.ounj  fgj. 
application  for  leave  to  administer  interrogatories,  that  the  refusing  leave. 
answer  may  amount  to  an  admission  of  having  committed  a 
felony.     The  party  objecting  must  take  his  objection  in  his 
affidavit  in  answer.(M)     But,  upon  the  principle  now  under  Leavenotgiven 
consideration,  an  order  for  discovery  will  not,  as  a  general  ^"^  penal  action, 
rule,  be  made  in  a  penal  action.  («) 

In  order  that  a  party  may  protect  himself  from  giving  the  Party  must 
discovery,  it  is  necessary  for  him  to  pledge  his  oath  that  to  ^^^^^'^  ^      f'^" 

'''  .„  .,         ,..  CO  very  would 

the  best  of  his  knowledge,  information,  and  belief  it  would  tend  to 

tend  to  criminate  him.(«j).     But  he  is  not  the  sole  judge  on  criminate  hmi. 

But  is  not  sole 

(r)  Scott  w.  Miller,  Joh.  220.  A  married  woman  may  protect  herself  judge. 
from  giving  discovery  which  might  subject  her  husband  to  a  charge  of 
felony  :  Cartwright  v.  Green,  8  Ves.  405.  V.-C.  Wigram  mentions  (p.  81 
of  his  book  on  Discovery)  another  objection,  namely,  that  the  answer  might 
prove  the  party  interrogated  guilty  of  great  moral  turpitude,  subjecting 
him  to  penal  consequences — referring  to  ecclesiastical  cenhure — and  citing 
in  support  Brownsword  v.  Edwards,  2  Ves.  Sen.  245  ;  Finch  v.  F.,  ib.  493. 
It  is  submitted  that  this  is  a  mere  branch  of  the  objection  now  under  con- 
sideration, because  the  objection  will  not  hold  if  there  are  no  penal 
consequences  attendant  upon  the  conduct  in  queslion  :  Benyon  v.  Nettle- 
fold,  2  M.  &  G.  94. 

(s)  Southall  v. ,  1  You.  Ex.  Eq.  308  ;  Claridge  v.  Hoare,  14  Ves.  65. 

It)  Fisher  v.  Owen,  8  Ch.  Div.  645 ;  AUhusen  v.  Lahouchere,  3  Q.  B. 
Div.  654. 

(u)  Harvey  v.  LoveJdn,  10  P.  Div.  122. 

(v)  Runnings  v.  Williamson,  10  Q.  B.  D.  459 ;  Adams  v.  Batty,  18 
Q.  B.  Div.  625 ;  Hobbs  v.  Hudson,  25  ib.  232 ;  Martin  v.  Treacher,  16  ib. 
507  (interrogatories);  Jones  v.  J.,  22  ib.  425  (affidavit  as  to  documents); 
Saunders  v.  Wiel,  2  Q.  B.  (92)  321,  C.  A. 

(w)  Lamb  v.  Munster,  10  Q.  B.  D.  112;  Webb  v.  East,  5  Ex.  Div.  108 
(documents).  In  Lamb  v.  Munster,  Stephen,  J.,  said,  "When  the  subject 
is  fully  examined,  it  will,  I  think,  be  found,  that  the  privilege  extends  to 
protect  a  man  from  answering  any  que.stion  which  '  would,  in  the  opinion 
of  the  Judge,  have  a  tendency  to  expose  the  witness,  or  the  wife  or  hus- 
band of  the  witness,  to  any  criminal  charge.'  "  It  was  accordingly  decided 
that  where  a  defendant  said,  in  answer  to  interrogatories  as  to  whether 
he  had  published  a  libel,  "  I  decline  to  answer  all  the  interrogatories 
upon  the  ground  that  my  answer  to  them  might  tend  to  criminate  me," 
the  answer  was  sufficient. 
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Belief  as  well 
as  knowledge 
protected. 


Privilege  that 
of  client — 
agents. 


the  question.     He  must  satisfy  the  Court  that  there  is  some 
reasonable  ground  that  it  would  in  fact  do  so.  (a;) 

Upon  the  principle  now  under  consideration  discovery  as 
to  whether  a  lease  had  been  assigned  without  licence  could 
not  be  enforced  ;  {y)  but  the  objection  as  to  liability  to  a  for- 
feiture did  not  apply  if  the  party  seeking  the  discovery  was 
the  only  person  who  could  take  advantage  of  the  forfeiture, 
and  he  expressly  waived  it.  (z) 

Moreover,  however  material  the  discovery  sought  may  be, 
the  party  from  whom  it  is  sought  may  refuse  to  give  it,  if  it 
be  within  the  privilege  allowed  to  communications  between 
a  party  and  his  legal  adviser.  "  The  general  principle  is 
founded  upon  this,  that  the  exigencies  of  mankind  require 
that  in  matters  of  business  which  may  lead  to  litigation, 
men  should  be  enabled  to  communicate  freely  with  their 
professional  advisers,  that  their  communications  should  be 
held  confidential  and  sacred,  and  that  no  one  should  have  a 
right  to  their  production."  (a) 

Where,  therefore,  a  party  swore  that  he  had  no  knowledge 
or  information  with  regard  to  the  matters  as  to  which  dis- 
covery was  sought,  except  such  as  he  had  derived  from 
information  procured  by  his  solicitors  or  their  agents  for  the 
purpose  of  defending  his  title  to  the  property  in  dispute,  it 
was  held  by  the  House  of  Lords  that  the  answer  was  suffi- 
cient, and  that  his  belief,  as  well  as  his  knowledge  and 
information,  was  protected  when  so  derived.  (6) 

The  privilege  is  that  of  the  client,  and  it  extends  to  com- 
munications made  on  information  or  evidence  obtained 
through  agents  or  other  third  parties,  whether  verbal  or 
written,  with  or  for  the  solicitor  whom  the  client  consults 
with  a  view  to  the  prosecution  of  his  claim,  or  the  sub- 
stantiation of  his  defence,  or  of  determining  whether  or  not 


(x)  Ex  parte  Reynolds,  20  Ch.  Div.  294;    Ex  parte   Gilbert,  W.  N. 

(86)  134. 
Determination       (2/)  The  objection  did  not  apply  to  the  mere  determination  of  an  interest 
of  interest  by  force  of  a  limitution  :  Lucas  v.  Evans,  3  Atk.  260  ;  Hambrook  v.  Smith, 

17  Him.  209. 
Forfeiture  (^)  Redesdale  on  Pleading,  231.     The  principle  may  apply  even  if  the 

under  foreign    liability  to  the  forfeiture  or  penalty  arises  under  the  law  of  a  foreign 
law.  country :  U.  8.  America  v.  McRae,  4  Eq.  327,  3  Ch.  79. 

(a)  Per  V.-C.  Kindersley  in  Lawrence  v.  Campbell,  4  Drew,  489. 
Quoted  with  approval  by  Lord  Watson  in  Lyell  v.  Kennedy,  9  App.  90  ; 
Original,  etc.,  Co.  v.  Moon,  30  L.  T.  585 ;  see  also  observations  of 
Jessel,  M.R.,  in  Anderson  v.  Bk.  of  B.  Columbia,  2  Ch.  Div.  G49. 

(b)  L^ell  V.  Kennedy,  9  App.  81,  and  see  27  Ch.  Div.  1. 
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he  shall  prosecute  or  defend,  and  to  the  like  communica- 
tions from  the  solicitor  to  the  client,  and  whether  the 
communications  be  made  by  the  solicitor  to  the  client 
directly,  or  indirectly  through  agents  or  other  third 
parties ;  or  even  though  the  client  himself  be  made  quasi 
agent  of  the  solicitor,  in  order  to  obtain  the  information 
or  evidence,  (c) 

The  privilege  also  extends  to  confidential  communications  Communica- 

between  a  party  or  his  predecessors  in  title  and  his  or  their  *'°"f  ^^'^^ 

,..  ^  •  •      -,•  •       -I  •  predecessors  i 

solicitors  touching  the  matters  m  dispute  m  the  action,  though  title 

made  before  any  litigation  was  in  contemplation,  and  there- 
fore of  course  also  to  like  communications  in  a  former 
action.  ((Z) 

But  communications  between  solicitor  and  third  parties  with  third 
have  hitherto  only  been  protected  where  they  have  been  P^^^'^*  5 
made  after   some  dispute  has  arisen — in    contemplation   of 
actual  or  expected  litigation — j^^st  litem  motam.  (e)     It  does  With  non- 
not  extend  to  communications  with    a  non-legal  agent   as  '^^^1  agents. 
such — even  though  litigation  be  imminent,  and  even  though 
the  object  of  the  communications  is  to  determine  whether  or 
not  a  claim  shall  be  enforced  or  resisted.     In  the  case  of 
communications  with  an  agent  at  a  distance,  the  true  test 
would  appear  to  be,  whether  the  agent  is  discharging  a  duty 
which  would  properly  have  devolved  on  the  solicitor  per- 
sonally, if  the  circumstances  had  admitted.     If  so,  the  com- 

(c)  Anderson  v.  Bli.  of  B.  Columbia,  2  Ch.  Div.  649,  650 ;  Bustros  v.  with  solicitors 
White,  1  Q.  B.  Div.  423.     As  to  communications  between  co-defendants,  of  co-defendant, 
one  of  whom   (a   solicitor)  was   acting   as   agent   employed   to   collect 
evidence,   by   the   solicitor   on   the  record   for  both  of  two  defendants, 
see  Hamilton  v.  Nott,  16  Eq.  112 ;  between  defendants  in  order  to  be 
laid  before  their  joint  solicitor  :  Jenkyns  v.  Busliby,  2  Eq.  547. 

(cZ)  Minet  v.  Morgan,  8  Ch.  367,  368,  and  cases  there  cited.  (In  line  7 
from  bottom  for  ■production  read  protection.)  O'Shea  v.  Wood,  P.  (91) 
289  ;  Pearce  v.  Foster,  15  Q.  B.  Div.  121 ;  Turton  v.  Barber,  17  Eq.  331 ; 
Wheeler  v.  Le  Marchant,  17  Ch.  Div.  682,  684  (bill  of  costs  held  to  be 
privileged).  As  between  trustee  and  cestui  que  trust,  however,  no  Trustee  and 
protection  is  allowed  for  letters  written  to  their  solicitors  ante  litem  cestui  que  trust. 
motam:  Be  Mason,  22  Ch.  D.  609;  Re  Pickering,  25  Ch.  D.  247-  Be 
Cowin,  33  Ch.  D.  179. 

Upon  the  question  how  far  the  privilege  is  affected  by  the  circumstance  Funds  contri- 
that  the  solicitor's  advice  has  been  obtained  by  means  of  funds  to  which  buted  bv 
the   party   seeking  discovery  has   contributed,  or  in  which  he  has  an  party 
interest:  see  Gouraud  v.  Edison,  etc.,  Co.,  57  L.  J.  Ch.  498;  M.  of  Bristol 
v.  Cox,  26  Ch.  D.  678.   ^-l^-^  -  Z_*_w^^.^  €:  j^-l  U  ^ .^-i 

When   the   communications    between   solicitor  and  client  are   for   a  Fraudulent 
fraudulent  or  unlawful  purjiose,  there  is  no  privilege ;  Beg.  v.  Cox,  14  purpose 
Q.  B.  D.  153 ;  Be  Postlethivaite,  35  Ch.  D.  722. 

(e)  Wheeler  v.  Le  Marchant,  17  Ch.  Div.  684. 

I  2 
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munications  are  privileged;  but  not  otherwise. (/)  The 
privilege  applies  to  the  legal  profession  only,  and  not  to 
communications  made  to  or  had  with  a  medical  or  spiritual 
adviser,  {g) 

When  a  party  acts  for  himself  instead  of  employing  a 
solicitor,  material  information  which  he  obtains  in  so  acting 
is  not  protected,  because  the  reason  for  protection  of  con- 
fidential communications  does  not  exist,  (li)  This  being  so, 
'  it  is  not  sufficient  for  the  party  resisting  discovery  on.  the 
ground  now  under  consideration  to  depose  that  communi- 
cations were  made  in  contemplation  of  litigation.  He  must 
state  that  they  were  "  confidential  communications."  (i) 

A  party  interrrogated  may  also  object  to  particular  dis- 
covery on  the  ground  that  the  questions  asked  amount  to 
an  attempt  to  discover  beforehand  what  evidence  he  is  pre- 
pared to  give  in  support  of  his  case  or  defence  at  the  trial, 
or  as  it  is  sometimes  put,  "  to  look  into  his  bx'ief."  (J)  As 
part  of  this  rule,  a  party  cannot  be  interrogated  as  to  the 
names  of  the  witnesses  whom  he  intends  to  call  at  the  trial; 
but  the  mere  fact  that  discovery  sought,  whether  by  inter- 
rogatories or  of  documents,  will  involve  the  liisclosnre  of  the 
names  of  his  witnesses,  is  no  ground  of  objection  to  discovery 
which  would  be  legitimately  allowable  on  other  grounds.  (Jc) 

(f)  Lafone  v.  Falkland,  etc.,  Co.,  4  K.  &  J.  36.  See  also  Anderson  v. 
Bh.  of  B.  Columbia,  swpra ;  Original,  etc.,  Co.  v.  Moon,  30  L.  T.  585 ;  Re 
HoUoway,  12  P.  Div.  167;  Slade  v.  Tucker,  14  Ch.  D.  824;  Wheeler  v. 
Le  Marchant,  17  Ch.  Div.  675 ;  Friend  v.  L.  C.  &  I).  By.  Co.,  2  Ex.  Div. 
437 ;  Lowden  v.  Blakey,  23  Q.  B.  D.  334. 

Ig)  Anderson  v.  Bk.  of  B.  Columbia,  2  Ch.  Div.  650,  656;  Lyell  v. 
Kennedy,  27  Ch.  Div.  19;  Wheeler  v.  Le  Marchant,  17  ih.  681.  In 
Bursill  V.  Tanner,  16  Q.  B.  Div.  1,  it  was  held  that  a  solicitor  was 
ohliged,  upon  an  inquiry  at  the  instance  of  a  creditor  as  to  the  separate 
estate  of  a  wife,  both  to  produce  her  marriage  settlement,  and  to  give 
the  names  and  addresses  of  his  clients,  the  trustees. 

As  to  the  power  to  require  an  undertaking  that  confltlential  letters 
from  a  stranger  (not  privileged)  shall  not  be  used  for  any  purpose  other 
than  tie  action :  soe  Hopkinson  v.  Barghley,  2  Ch.  447. 

(7i)  Lyell  v.  Kennedy,  27  Ch.  Div.  25. 

(i)  Smith  V.  Daniell,  18  Eq.  649;  English  v.  Tottie,  1  Q.  B.  D.  141 
(documents);  Foakes  v.  Webb,  28  Ch.  D.  289  (interrogatories).  The 
statement  in  the  text  is  only  a  particular  instance  illustrating  the 
general  proposition  that  it  is  not  enough  to  state  by  nffidavit  that 
communications  are  privileged,  but  that  the  grounds  of  the  privilege 
claimed  must  be  stated  aud  verided  :  R.  11 ;  Gardner  v.  Irinn,  4:  Ex. 
Div.  49  (documents). 

(j)  Benbow  v.  Low,  16  Ch.  Div.  93;  Bidder  v.  Bridgi^s,  29  Ch.  Div.  43, 
44  ;  Lyell  v.  Kennedy,  9  App.  86  ;  Jolms  v.  James,  13  Ch.  D.  370. 

(/i)  Stornj  V.  Lennox,  1  BIy.  &  Cr.  525,  685 ;  Marriott  v.  Chamberlain, 
17  Q.  B.  Div.  165,  166;  Humphries  r.  Taylor,  etc.,  Co.,  39  Ch.  D.  693. 
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Lastly,  particular  discovery,  however  material,  may  be  Injury  to 
resisted  on  the  ground  of  its  being  injurious  to  public  Public 
interests.  The  first  principles  of  jurisprudence  preclude  the 
possibility  of  the  interference  of  civil  courts,  whether  in 
proceedings  between  the  Sovereign  and  a  subject,  or  between 
subject  and  subject,  so  as  to  disclose  the  contents  of  state 
jiapers,  despatches,  minutes,  or  documents  of  any  description, 
which  relate  to  the  carrying  on  of  the  Government,  and  are 
connected  with  the  transaction  of  public  affairs.  (Z) 

Interrogatories  shall  be  answered  by  affidavit  according  to  K-  8. 
the  form  in  the  Appendix  with  such  variations  as  circum-  ^j^g^^g^ 
stances  may  require.     Such  affidavit  shall  be  filed  and  a  copy  Form  85,  App. 
thereof  delivered  to  the  party  interrogating  within  the  time 
named  in  the  order  giving  leave  to  interrogate,  (m) 

If  any  person  interrogated  omits  to  answer,   or  answers  R.  9. 
insufficiently,  the  party  interrogating,  after  giving  to  such  F'^i"*"'^!" 
person  two  clear  days'  notice  of  the  time  and  place  at  which 
he  intends  to  apply,  may  apply  to  the  Judge  for  an  urder 
requiring  him  to  answer,  or  to  answer  further,  as  the  case 
may  be.     And  an    order    may  be    made    requiring   him   to 
answer,  or  to  answer  further,  either  by  affidavit  or  by  viva  Form  86,  App. 
voce  examination,  as  the  Judge  may  direct,  (n) 

A  party  interrogated  must,  in  absence  of  good  reason  to  Party  interro- 
the   contrary,    answer   the    interrogatories    fully    and    sub-  S'"^'*^    ™Tt   x 

•^ '  °  -'  auswer  fully  to 

stantially  ;  and  it  will  very  frequently  be  proper — though  the  best  of  his 
it  is  by  no  means  essential — to  follow  in  the  answer  the  knowledge, etc, 
words  of  the  interrogatories.  The  party  interrogated  is 
bound,  according  to  the  best  of  his  knowledge,  remembrance, 
information,  and  belief,  to  admit,  deny,  or  state  his  inability 
to  answer,  the  various  questions  included  in  each  inter- 
rogatory ;  that  is  to  say,  as  to  matters  relating  to  his  own 
acts  and  of  recent  date  according  to  his  own  knowledge  ;  if 
not  of  recent  date,  to  the  best  of  his  recollection ;  and  as  to 
the  acts  of  other  people,  upon  information  and  belief — -not 

(Z)  See  observations  of  Knight  Bruce,  L.J.,  in  Wadeer  v.  E.  I.  Co., 
8  D.  M.  &  G.  187  ;  also  Hennessy  v.  Wrifjld,  21  Q.  B.  D.  509  ;  irrifjht  v. 
Mills,  b2  L.  T.  558. 

(m)  If  the  party  interrogated  cannot  get  his  answer  ready  by  the  time  Extension  of 
limited,  he  should  ask  his  opponent  for  a  consent  in  writing,  extending  ^jj^e  for 
the  time ;  and  if  tljat  be  refused  he  should  make  an  applic.ition  for  tlie  answer, 
like  purpose  to  the  Registrar,  under  O.  51,  r.  12 ;  see  also  O.  12,  r.  11  (a), 
February  and  Jidy,  1892. 

(n)  The  practice  under  the  R.  S.  C.  corresponding  to  R.  9  was  substi- 
tuted for  the  old  practice  of  "  filing  exceptions  to  answer." 
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information  only.  But  the  usual  form  of  professing  inability 
to  answer,  namely,  "  I  am  unable  as  to  my  belief  or  other- 
wise to  answer  "  \or  set  forth  as  to  accounts,  etc.]  is  sufficient. 
So  also  an  answer  "  I  believe,"  etc.,  following  the  terms  of 
the  interrogatory,  is  sufficient  in  all  cases,  and  amounts  to 
an  admission. 

If  the  discovery  sought  be  within  the  knowledge  of  an 
agent  of  the  party  interrogated,  he  must  make  such  inquiries 
of  the  agent,  as  may  be  necessary  to  enable  him  to  answer 
accordingly,  (o) 

Even  when  a  party  by  his  answer  denies  a  particular 
statement,  he  must  as  a  rule  answer  as  to  those  matters 
which  would  be  evidence  of  the  truth  of  the  statement 
denied.  (^)  There  must  be,  as  was  said  by  Lord  Eldon  in 
an  old  case,  (3)  "  an  answer  to  sifting  inquiries  upon  the 
general  question." 

Thus  if  a  party  is  interrogated  as  to  whether  a  partner- 
ship exists  or  not,  and  also  as  to  the  matters  which,  if  true, 
would  be  evidence  as  to  its  existence — e.g.,  admissions  made 
on  previous  occasions,  it  is  not  sufficient  for  him  merely  to 
deny  the  partnership ;  but  he  should  answer  the  other 
matters  fully  and  fairly.  When,  however,  a  defendant  was 
asked  whether  or  not  certain  sums  of  money  came  to  his 
hands,  and  whether  or  not  he  had  undertaken  to  apply  and 
dispose  thereof,  and  he  simply  denied  that  any  such  sums 
had  come  into  his  hands,  that  was  held  sufficient,  (r) 

The  party  interrogated  must  also  speak  directly,  and 
without  evasion,  and  not  merely  answer  the  several  questions 
literally ;  but  he  must  admit,  deny,  or  state  his  ignorance  of 

(o)  A.-G.  V.  Rees,  12  B.  50  ;  A.-G.  v.  Mercers'  Co.,  9  W.  R.  83  (docu- 
ments) ;  Neate  v.  D.  of  Marlboro',  2  Y.  &  C.  Ex.  4  ;  Anderson  v.  Bk.  of  B. 
Columbia,  2  Cli.  Div.  057 ;  Bdckow  v.  Fislier,  10  Q.  B.  Div.  161  ;  Basbotham 
V.  Shropshire,  etc.,  Co.,  24  Ch.  D.  110  ;  Lyell  v.  Kennedy,  9  App.  85.  But 
one  party  is  not  bound  in  all  cases  to  search  for  information  which  is 
equally  accessible  to  both  parties,  and  which  is  not  either  in  his  own 
possession  or  knowledge,  or  that  of  his  agents,  or  of  persons  within  his 
control,  or  for  whose  acts  he  is  answerable  with  reference  to  the  matter  in 
question — e.g.,  he  could  not  in  such  case  be  bound  to  examine  tlie  parish 
register,  as  to  whether  a  person  died  on  a  particular  day  :  E.  of  Glengall 
V.  Frazer,  2  Ha.  103. 

(^j)  Lord  Redesdale  on  Pleading,  p.  366. 

((/)  Mountford  v.  Taylor,  0  Ves.  792  ;  see  also  Ashimrlh  v.  Roberts,  45 
Ch.  D.  623.  There  the  sifting  inquiries  were  made  by  a  second  set  of 
interrogatories  more  stringent  than  the  first. 

(r)  B.  of  Brunsivick  v.  B.  of  Cambridge,  12  B.  280.  Before  the  second 
question  the  words  "  and  if  so "  were  no  doubt  considered  as  being 
implied. 
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the  siibstance  of  the  allegations  which  they  represent;  and, 
whenever  there  are  particular  precise  questions,  they  must 
be  answered  particularly  and  precisely,  though  a  general 
answer  may  amount  to  a  full  denial,  (s) 

Where  a  party  answers  conjunctively  that  he  is  unable  Conjunctive 
to  answer  several  matters,  his  answer  is  evasive,  unless  he  ^'^^^^'^y  ^^  *■<> 

7  f>        1  1      several 

adds  that  he  cannot  answer  any  of  them :    for  he   may  be  matters. 

unable  to  answer  all  of  them,  but  may  be  able  to  answer 

some  ;    as  where  in  an  old  case  a  defendant  said  he  was 

unable  to  set  forth  when  he  parted  with  papers,  and  what 

had  become  of  them,  {t) 

Moreover,  an  answer  must  not  be  open  to  the  objection  of  Negative 

containing  a  negative  pregnant — i.e.,  a  negative  statement  P^^S"^"^  • 

pregnant  with,  or  containing,  or  implying,  an  affirmative. 

Thus  if  a  party  be  interrogated  as  to  whether  he  received  a 

(s)  Thus  where,  in  an  old  case,  a  bill  required  a  general  account,  and 
at  the  same  time  called  upon  the  defendant  to  set  forth  whether  he  had 
received  particular  sums  of  money  specified  in  the  bill,  with  many  cir- 
cumstances respecting  the  times  wlien,  tlie  persons  from  whom,  and  on 
what  accounts,  such  sums  had  been  received,  it  was  held  that  the  setting 
forth  of  a  general  account,  by  way  of  Schedule,  to  the  answer,  and 
referring  to  it  as  containing  a  full  account  of  all  sums  of  money  received 
by  the  defendant,  was  not  sufficient ;  but  that  the  defendant  was  bound 
specifically  to  answer  the  specific  charges  in  the  bill :  Hepburn  v.  Dwrand, 
1  Bro.  C.  C.  503.  So  also  where  a  defendant  was  interrogated  as  to 
whether  or  not  "  he  had  communication  with  A.  B.  and  C.  D.,  or  one  and 
which  of  them,  or  with  some  otlier  and  what  person  or  persons  touching, 
etc.,"  and  he  denied  that  he  had  had  communications  with  A.  B.,  or  with 
any  other  person  or  persons  (omitting  C.  D.'s  name)  the  answer  was  held 
to  be  insufficient :  D.  of  Brunswick  v.  D.  of  Cambridge,  12  B.  281 ;  see 
also  G.  Cooper's  Equity  Pleadings,  313 ;  Tipping  v.  Glarhe,  2  Ha.  383; 
Jodrell  V.  Slaney,  10  B.  225 ;  Earp  v.  Lloyd,  4  K.  &  J.  58. 

(0  Tippifig  V.  Clarke,  2  Ha.  390.     In  Lyell  v.  Kennedy,  27  Ch.  Div.  16,  Answer 
Cotton,  L.J.,  said,  "  In  former  days  the  substitution,  as  we  know,  of  an  substantially 
'  and '  for  an  '  or,'  or  of  '  or '  for  '  and,'  was  held  to  make  the  answer  sufficient, 
insufficient,  and  to  justify  the  Court  in  requiring  a  further  answer  to  be 
put  in — but  that  is  a  thing  of  the  past — and  now  it  is  the  substance,  and 
not  the  form  of  the  answer,  or  the  precise  dotting  of  i's  and  crossing  of  t's, 
to  which  the  Court  must  look."     It  is  submitted  that  his  Lordship  could 
scarcely  be  referring  to  a  case  like  that  stated  in  the  text.     In  a  case  in 
Chambers  in  1879,  the  late  Sir  G.  Jessel  told  the  counsel  ojiposed  to  the 
Author  that  he  must  substitute  "  ors  "  for  "  ands,"  and  ordered  a  further 
answer  to  be  iiled  accordingly. 

Notwithstanding  that  the  Court  will  be  satisfied  with  an  answer  which 
is  substantially  sufficient,  the  practitioner  should  take  care  that  his 
answer  be  sufficient  in  all  respects — both  technically  as  well  as  substan- 
tially, where  he  has  the  means  of  so  doing  without  inconvenience  to  his 
client,  and  where  there  is  no  reason  to  the  contrary.  It  is  better  that 
the  answer  be  ex  facie  sufficient  than  that  it  should  be  held  sufficient 
after  argument,  and  perhaps  on  the  terms  of  the  successful  party  being 
disallowed  his  costs  of  an  application  for  a  further  answer.  As  to  an 
answer  being  substantially  sulhcient,  see  also  observations  of  Cotton,  L.J., 
in  Parker  v.  Wells,  18  Ch.  Div.  487. 
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certain  sum  of  mouey,  a  mere  denial  that  lie  received  that 
particular  suui  implies  the  affirmative  statement  that  he  did 
receive  a  sum  of  money,  though  not  the  exact  sum  men- 
tioned. He  must  deny  that  he  received  that  sum  or  any- 
other  sum ;  or  he  must  show  how  much  he  received,  (u) 

So  also  a  traverse  or  denial  of  a  fact  literally  as  inquired 
after,  and  witli  divers  circumstances,  is  not  sufficient.  Thus 
if  a  trustee  he  interrogated  whether  he  received  a  sum  of 
money  by  way  of  bribe,  and  by  way  of  inducement  to  giant 
a  lease  under  a  power,  a  denial  (following  the  terms  of  the 
interrogatoiy)  that  "  being  at  tliat  time  hard  pressed  for 
money,  li«  received  the  sum  in  question  or  any  other  sum," 
would  be  insufficient ;  because  it  might  be  quite  true  that 
he  did  not  receive  any  bribe  by  reason  of  his  impecuniosity, 
though  he  did  in  fact  receive  it.  He  ought  to  answer  the 
substantial  question,  whether  he  received  any  money  or 
not.  («) 

When  accounts  set  forth  in  a  schedule  are  inconsistent, 
with  the  bod}'  of  the  answer,  the  answer  will  be  deemed 
insufficient,  and  a  further  answer  will  have  to  be  filed,  (w). 

The  Court  will  not,  on  an  application  under  E.  9,  go  into 
the  question  whether  the  answer  is  true  or  false ;  but  only 
whether  the  party  interrogated  has  answered  what  he  has 
no  excuse  for  not  answering — in  other  words,  whether  or 
not  the  answer  is  sufficient,  (x). 

Where  in  an  answer  to  interrogatories,  the  party  interro- 
gated declines  to  give  the  information  sought  on  the  ground 
of  professional  privilege,  and  the  privilege  is  properly 
claimed  in  law,  the  Court  will  not  require  a  further  answer 

(m)  Sec  C.  0.  15,  r.  2;  also  R.  S.  C,  O.  19,  r.  19      This  0.  O.  is  still 

in  force  in  the  High  Court  by  virtue  of  the  E.  S.  C,  0.  72,  r.  2. 

{v)  See  Tildesley  v.  Harper,  7  Cli.  D.  406,  407,  a  cahe  of  ])leacliiig  which 
was  confirmed  on  appeal  (10  Ch.  Div.  393)  except  as  tu  refusal  of  leave  to 
amend  the  defence.  Of  course  in  ;i  case  like  this,  the  practitioner  on  the 
other  side  must  take  care  that  the  interrogatories  be  sufficiently  stringent 
to  prevent  the  party  interrogated  from  escaping.  See  also  latter  part  of 
note  (t)  p.  119,  which  is  just  as  applicable  here  as  it  is  iu  the  case  of 
negative  pregnant. 

(w)  Bridfjewater  v.  De  Winton,  9  Jur.,  N.S.,  1270. 

(a;)  When  a  party  relies  on  new  facts  to  excuse  himself  from  giving  the 
discovery  required  those  facts  must,  as  a  general  rule,  bo  stated  iu  his 
answer ;  but  an  objection  which  is  a  mere  matter  of  argument — e.g.,  that 
the  interrogatory  is  a  fishing  interrogatory,  or  is  irrelevant,  need  not  be 
set  forth  :  Smith  v.  Berrj,  36  L.  T.  472 ;  Church  v.  Perry,  ib.  513.  In  1872 
Wickeus,  A^-C.,  said,  "  The  rule  is  that  where  a  defendant  refuses  to 
answer  a  relevant  interrogatory,  ho  must  state  tliC  reason  for  his  refusal  "  : 
Gray  v.  Batemcm,  21  W.  11.  138. 
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to  be  put  iu,  unless  it  is  clearly  satisfied,  either  from  tile 
nature  of  the  subject-matter  for  which  privilege  is  claimed, 
or  from  statements  in  the  answer  itself,  or  in  documents  so 
referred  to,  as  to  becume  part  of  the  answer,  that  the  claim 
for  privilege  cannot  possibly  be  substantiated.  The  mere 
existence  of  a  reasonable  suspicion  that  it  cannot,  is  not 
enough.  (?/) 

In  preparing  an  answer  to  interrogatories  it  is  important  Answer  in- 
to bear  in  mind  that  the  party   interrogated   should  simply  y^gglj'^aoa^nst 
give  such  fair  and  straightforward  answers  as  he  is  bound  to  deponent 
give.     The  answer  is  intended  to  be  used  against,  and  not  in 
favour  of  the  party  interrogated,  (z)     It  should  not  contain  should  not 
matters  either  of  claim  or  defence  outside  the  matters  inquired  ^f  claim  or 
after.     Any  facts  in  the  plaintiff's  favour  which  ought  to  be  defence. 
put  on  recurd,  should  be  stated  in  the  Particulars  of  Claim, 
and  like  facts  in  favour  of  the  defendant,  should  be  set  forth 
in  the  defendant's  statement  of  defence  under  0.  10,  r.  9,  or 
r.  10,  as  the  case   may  require.     Anything  beyond  answers 
to   the   interrogatories    may,  be    open    to   the    objection    of 
irrelevancy  or  impertinence,  and  the  like  observation  applies 
to  answers  given  at  undue  length.    But  of  course  even  where  Qualification 
a  simple  admission  would  be  true,   any  necessary  qualifica-  admission  etc. 
tion  should  be  introduced  in  order  to  prevent  the  answer  being 
unfair  towards  the  deponent,  (a) 

Any  party  may,  at  the  trial  of  an  action  or  matter,  use  in  0.  18,  r.  12. 

evidence  any  one  or  more  of  the  answers,  or  any  part  of  an  r^^?  °  ^^Dswer 

■^  ...  to  interroga- 

answer,    of  the   opposite    party   to  interrogatories   without  tories  at  trial. 

putting  in  the   others:  provided  always,  that  in  such  case  R.  S.  C, 0.  31, 

the  Judge  may  look  at  the  whole  of  the  answers,  and  if  he  ^'  '^'^' 

shall  be  of  opinion  that  any  others  of  them  are  connected 

with  those  put  in,  he  may  direct  them  to  be  put  in. 

(?/)  Lyell  V  Kennedy,  27  Ch.  Div.  1,  21.     It  is  otherwise  in  the  case  of 
an  affidavit  as  to  documents,  ib.,  and  see  infra. 

(2)  See  O.  18,  r.  12. 

(u)  Lydl  V.  Kennedy,  11  Ch.  Div.  15.  In  this  case  it  was  held  by  Embarrassing 
Bowen,  L..I.  (p.  27),  that  an  answer  which  is  embarrassing  is  also  iu-  answer, 
sufficient.  It  will  generally  be  well  so  to  frame  the  answer  that  the 
aduiissiou  will  nut  conveniently  read  without  the  statement  of  the  qualify- 
ing circumstances — e.g.,  state  the  qualifying  circumstances  first,  then 
"^Subject  as  aforesaid  but  not  otherwise  I  admit,  etc."  The  words  "  subject 
as  aforesaid,"  or  "  subject  as  herein  appears,"  imuj  refer  to  the  whole  answer 
(Lydl  V.  Kennedy,  27  Ch.  Div.  1,  15),  but  it  is  more  convenient  that  it 
should  refer  ouly  to  that  which  immediately  precedes  ;  and  if  the  answer 
in  tlie  former  case  tends  to  embarrass,  the  Court  may,  under  O.  18,  r.  12, 
refuse  to  allow  the  qualifying  coutext  to  be  read  at  the  trial. 
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Eight  to  insist      It  is  clear  that,  as  a  general  rule,  when  an  admission  is 

on  entire  con-  -j^q^^  against  the  party  making  it,  the  plainest  rules  of  justice 

give  him  the  right  to  have  everything  read  which  is  fairly 

connected  with  that   admission,  (fc)      The  object  of  E.    12 

would  appear  to  be  to  convert  that  right  into  a  matter  for 

the  discretion  of  the  Court,  in  order  to  prevent  its  being 

abused  either  by  the  putting  in  of  an  embarrassing  answer  or 

otherwise,  (c) 

Oppressive  If  an  interrogatory  be  so  wide  as  to  be  oppressive,  the 

inteiroga  oiy.  party  interrogated  may  refuse  to  answer  it.    He  is  not  bound 

to  answer  it  as  though  it  had  been  re-settled  so  as  to  bring 

it  within  reasonable  limits ;    but  upon   the  hearing  of  an 

application   under  K.  9    the   Court   may,  in   its   discretion, 

ask  the  applicant  if  he  will  be  satisfied  with  an   answer  to 

the  interrogatory  so  limited,  and  if  so,  order  a  further  answer 

Interrogatories  to  be  put  in,  ((?)  or  it  may,  while  holding  the  answer  to  be 

men'ts  °^^'       sufBcient,  give  leave  to  deliver  fresh  interrogatories,  (e) 

Until  the  passing  of  the  Judicature  Acts,  it  was  almost 
the  every  day  practice  in  Chancery  to  interrogate  as  to  the 
contents  of  documents  set  forth  or  referred  to  in  -the  Bill. 
This  practice  has  since,  by  universal  consent,  practically 
ceased  ;  but  there  is  no  express  rule  to  the  contrary,  (f) 

The  proper  mode  of  obtaining  discovery  as  to  documents 
generally  is  to  obtain  an  order  for  an  affidavit  under  E.  10 
set  forth  below,  and  to  give  notice  to  produce  or  obtain  an 
order  for  inspection  under  0.  16,  rr.  13 — 16.  A  party  after 
making  a  sufficient  affidavit  as  to  documents  is  not,  in  general, 
liable  afterwards  to  be  interrogated  as  to  documents.  (Ji) 
wife  should  When  husband  and  wife  are  co-plaintiffs,  or  co-defendants, 

answer  jointly. 

Contradiction        Qj)  Bartlett  v.  Gillard,  3  Euss.  149.     Evidence  is  admissible  for  the 
of  part  of  party  reading  the  answer   to   contradict  those  parts  thereof  which  are 

admission.  against  him :  Price  v.  Lytton,  ih.  206. 

(c)  Lyell  V.  Kennedy,  27  Ch.  Div.  15,  29. 

(d)  Parker  v.  Wells,  18  Ch.  Div.  485. 

(e)  This  course  was  recently  followed  by  Stirling,  J.,  in  an  unreported 
case. 

(/)  In  Dalrymple  v.  Ledie,  8  Q.  B.  D.  5  (a  libel  case),  it  was  held  by  a 
Divisional  Court  that  interrogatories  as  to  the  contents  of  a  letter  not 
shown  to  have  been  lost  were  not  admissible. 

(li)  Mcholl  V.   Wheeler,  17  Q.  B.  Div.  101 ;    Hall  v.  Truman,  29  Ch. 
Div.  307;  Morris  v.  Edwards,  15  App.  309.     As  to  the  power  to  compel 
Discovery  after  discovery  after  interlocutory  judgment,  see  O.  24,  r.  1,  infra,  and  corn- 
judgment.     ^   pare  the  same  with  R.  S.  C,  O.  55,  rr.  15  &  16.     See  also  Haldane  v. 
JLUford,  7  Eq.  426;  lie  M'Veacjh,  1   D.  J.  &  S.  407;  Bowen  v.  Fearson, 
y  Jur.,  N.  S.,  791 ;  Newland  v.  Steer,  13  W.  R.  1014  ;  Vent  v.  D.,  1  Eq. 
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it  is  submitted  that  they  ought,  in  ahsence  of  an  order  to 
the  contrary,  to  file  a  joint  affidavit  in  answer  to  inter- 
rogatories. 

When  the  Court  makes  an  order  for  discovery,  the  costs  Costs  of  dis- 
both  of  the  application  and  of  giving  the  discovery  are,  in  ^^^^^7 
general,  made  costs  in  the  action.     The  costs  of  an  applica-  of  application 
tion  for  further  discovery  generally  follow  the  event.     But  covery. 
they  are  sometimes  reserved,  or  made  costs  in  the  action  ;  or 
the  costs  of  the  party  who  is  successful  on  the  application 
are  ordered  to  be  costs  in  the  action,  the  other  party  being 
left  to  bear  his  own.     This,  however,   is  a  matter  for  the  Costs  ia  the 

discretion  of  the  Court,  havino;  regard  to  the  conduct  of  the  fl'scretion  of 
,      ,,  .         '  /.?  the  Judge. 

parties  and  other  circumstances.  (^) 
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The  Plf.  [Deft.]  applies  (_/)  for  an  order  giving  him  liberty  No.  I. 
to  deliver  (Jt)  to  the  Deft.  [Plf.]  Interrogatories  in  writing  Application 
for  his  examination  and  that  the  costs  of  this  application  ^^  deliver 
may  be  costs  in  the  Action.  interrogatories. 


I   object   to   answer  all   of  these   interrogatories   on  the  No.  2. 
ground  that  the  Plf.  has  not  by  his  Particulars  of  Claim  in  Objection  to 
this  Action  shown  such  a  case(h  as  entitles  him  to  the  relief  answer mterro- 
thereby  claimed  or  any  discovery  from  me.  l-^^^  plaintiff 

I    object,  etc.,  on  the    ground  that   the   answers   thereto  has  not  shown 
would   [subjects  thereby  inquired  into]  relate  solely  to  my  a  snlKcient 
title  and  [the  answers  thereto]  would  not  in  any  way  prove  ^'^®^- 
or  tend  to  prove  the  title  of  the  Plf.  [Deft.]  That  the 

interrogatories 
"  relate  only  to 

186 ;  Hart   v.  Montefiore,  30   Beav.  280 ;    Richards    v.  Wathins,  6   Jur.,  *^^  opponent's 
N.  S.,  168.  t'tle. 

A  person  claiming  to  be  a  creditor  of  a  deceased  person  who  shows  a  Claim  by 
prima  facie  case,  is  entitled  to  an  affidavit  from  the  executor  or  admiiiis-  creditor, 
trator  as  to  documents  in  his  possession  relating  to  the  claim  or  any  item 
thereof:  Re  McVeagh,  1  D.  J.  &  S.  407. 

(i)  See  Lyell  v.  Kennedy,  27  Cli.  Div.  27. 

(j)  If  the  application  is  made  upon  notice  begin  "  Take  notice,  etc.," 
supra,  p.  31,  note  (2).  Precedents  of 

For  Precedents  of  Interrogatories  and  Answers  see  end  of  chapter  on  interrogatories 
Fraud  in  Part  II.  and  answers. 

(k)  In  the  case  of  a  corporation  or  joint  stock  company,  etc.,  say,  "  to  ^y  .    n 

A.  B.,  the  Town  Clerk  or  other  the  proper  officer  of  the  Deft's.  [Plff  s.]    /     ffl     •    f 
or  the  Secretary  or  Manager  of  the  Defts.,  who  are  a  body  corporate  or         .     .  f 
joint  stock  comjiany,  or  as  tlie  case  niaij  require.     See  Mayor  of  Swa)isea  '        ' 
V.  Quirlc,  5  C.  P.  D.  106  ;  Corpn.  of  Salford  v.  Lever,  21  Q.  B.  D.  «J95.        "'"  company. 

(0  If  the  application  for  leave  to  deliver  interrogatories  be  made  upon 
notice,  this  objection  should  be  urged  on  the  hearing  of  the  application 
as  a  reason  why  the  order  should  not  be  made. 
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That  they 
inquire  as  to 
dofuments. 


That  they  are 
scandalous, 
irrelevant,  or 
not  honci  fide. 

Materiality. 

Attempt  to 
ascertain  evi- 
dence or  names 
of  witnesses. 

Tendency  to 
criminate,  etc. 

Professional 
privilege. 


I  'object,  etc.,  on  the  ground  that  they  inquire  as  to 
written  documents  ;  and  I  have  already  made  in  this  Action 
an  affidavit  as  to  documents :  sworn  on  the  day  of 

18       ,  and  tiled  on  the  18         .  (m) 

I  object  to  answer  all  these  Interrogatories  [the  interroga- 
tories numbered  and  respectively]  on  the  grounds 
following  namely  (n)  as  to  Interrogatory  No.  ,  on  the 
ground  that  it  is  scandalous  [irrelevant]  as  to  No.  that 
it  is  not  put  bond  fide  for  the  purpose  of  this  Action  [Matter] 
as  to  No.  on  the  ground  that  it  is  not  sufficiently 
material  at  the  present  stage  of  this  Action  [or  on  the 
ground  that  it  is  only  put  in  order  to  ascertain  beforehand 
the  names  of  my  witnesses,  or  the  evidence  by  which  I 
intend  to  support  my  defence  [case]  at  the  trial  (o)]  as  to 
Nos.  and  ,  on  the  ground  that  my  answers  might 
criminate  or  tend  to  criminate  me,  [render  me  liable  to  a 
criminal  prosecution  or  to  a  [forfeiture]  penalty,  (p)] 

I  have  no  personal  knowledge  [save  as  aforesaid]  concern- 
ing the  several  matters  by  the  Interrogatories  enquired 
after ;  and  such  information  as  I  do  possess  concerning  the 
same  matters  [other  than  as  aforesaid]  has  been  derived 
solely  from  confidential  communications  made  to  me  by  my 
Solicitors  as  the  result  of  information  procured  by  them  and 
their  agents  for  the  purpose  of  substantiating  my  claim  in 
[defence  to]  this  Action,  and  I  submit  that  1  am  not  bound 
[further]  to  answer  the  same,  and  I  decline  [further]  to 
answer  the  same  accordingly,  (g) 

No.  3.  The  accounts  of  the  said  late  partnership  (r)  required  by 

Objection  to  set  the        Interrogatory  extend  over  a  period  of       years,  and  are 

forth  partner-  y^ry  voluminous.    They  are  set  forth  in  the  following  books, 

ip  accoun  s.   ^j^j^]^  j  pray  may   be  taken   as  part  of  this  my   Answer, 

namely,  \_Descrihe  the  hooks  so  as  to  clearly  identify  them^     By 

perusing  these  books  the  Plf.  [Deft.]  would  learn  as  much 

as  I  know  touching  the  same  accounts ;  and  it  would,  as  I 

submit,  be  oppressive  to  require  me  to  go  through  the  same 

books  myself.     The  only  proper  way  in  which  I  could  set 

forth   such   accounts   would    be   by   employing    at   a   very 

considerable  expense  an  accountant  to  make  out  the  same, 

(m)  See  Morris  v.  Edwards,  23  Q.  B.  Div.  288,  and  15  App.  309. 
(n)  Supra. 

(o)  Benhow  v.  Low,  16  Ch.  Div.  94. 

{y)  Explain  iiow — i.e.,  it'  the  penalty  or  forfeiture  be  not  apparent  on 

the  face  of  the  interrogatories  or  from  the  particulars,  etc. 

Injury  to  (s)  Lyell  v.  Kennedy,  9  Ai)p.  82.     For  objection  on  tlie  ground  that  the 

pvibiic  discovery  would  be  injurious  to  public  interests,  the  form  set  forth  in  the 

interests  head  note  to  Uennessy  v.  Wright,  21  Q.  B.  D.  509,  can  easily  be  adapted. 

See  also  Wright  v.  Mills,  02  L.  T.  558. 

(r)  Supra,  p.  lOG,  and  sue  Lockett  v.  L.,  i  Ch.  338 ;    White  v.  Williams, 
8  Ves.  193. 
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and  to  set  forth  the  results  which  he  might  arrive  at 
[without  being  able  to  test  their  accuracy],  and  I  therefore 
submit  that  1  ought  not  to  be  required  to  set  forth  such 
accounts.  I  am  ready  and  willing,  however,  for  the  Plf. 
[and  any  proper  accountant  whom  he  may  think  fit  to 
employ  at  his  own  expense]  to  have  access  to  the  aforesaid 
books  of  account  at  all  reasonable  times. 

Take  notice,  etc.  [Precedent  2,  sujjra,  p.  31],  for  an  order  No.  4. 
that  the  Deft.  fPlfif.]  do  on  or  before  the  Notice  of 

18         ,  file  a  full  and  sufficient  [further]  affidavit  in  answer  JP'.'',|'=*''.*'°"  ^°'^' 
to  the  [1st,  2nd,  and  3rd  of  the]  Interrogatories  (t)  delivered  /g\    '^^^^^'^^'^' 
to  him  in    this   Action  by  the   Plflf.  [Deft.].     And  that  the 
Deft.    [Plf.]    may   be    ordered    to    pay    the    costs    of    this 
application. 

Upon  the  application  of  the  Plf.  [Deft.]  and  upon  hearing  No.  5. 
Counsel  [the  Solicitor]  for  the  applicant  and  for  the  Deft.  Order  for 
[Plf],  and  upon  reading  an  order    dated,  etc.,  and  an  Affi- ^"''*^^'^^''''°'^"'- 
davit  of  the  Deft.  [Plf]  filed  the  18 

in  antswer  to  the  Interrogatories  delivered  to  him  by  the 
Plf  [Deft.] 

And  the  Judge  being  of  opinion  that  the  said  Affidavit  is 
insufficient  as  to  Interrogatories  Nos.  1  and  2  Doth  order 
that  the  Deft.  [Plf.]  do  on  or  before  the 

18  ,  file  a  further  Affidavit  in  answer  to  the  said 
In  terrogatories. 

And  it  is  ordered  that  the  Deft.  [Plf.]  do  [on  or  before  the 

18         ],  pay  [the  sum  of  £  for]  the 

Applicant's  costs  of  this  Application  as  taxed  within        days 

after  taxation  [or  that  the  costs  of  this  aj^plication   be  the 

Plf.'s  in  any  event,  or  be  costs  in  the  Action]. 

Take  notice,  etc..  Precedent  2,  supra,  p.  31  for  an  order  re-  No.  6. 
quiring  the  Deft.  [Plf.]  to  attend  before  the  Eegistrar  of  this  Notice  of 
Court  at  such  time  and  place  as  may  be  appointed  f  )r  that  'Application  for 
purpose,  (m)    for    oral    examination    touching    the    matteis  ^^j^^^jl^'^.f"'^^ 

(.s)  If  an  answer  has  been  filed,  no  evidence  will  be  required  in  support  'vi'cd  voce. 
of  the  application  besides  tlie  answer  which  is  alleged  to  be  insufficient  Eviilence  in 
and  a  copy  of  the  intern )gatories.     But  if  no  answer  has  been  filed,  then  support 
service  of  the  interrogatories  should  be  proved  either  bv  the  affidavit 
or   the   oral  evidence  of  the  solicitor's  clerk  who  has  served  the  same. 
Form  21,  App.,  can  be  adapted  for  this  purpose.     It  the  respondent  to 
the  application  do  not  appear,  service  of  the  notice  of  application  must  be 
proved  in  like  manner. 

it)  Or  "  such  part  of  the  Interrogatories,  etc.,  as  is  in  the  words  and.  Notice  should 
figures  following,  namely  "—[Set  forth  parts  objected  to]  ;  but  this  mode  ^^^"^^  V^^'^^  °^ 
of  reference  should  be  avoided  if  possible.     Tlie  notice  of  application  <inswer 
must  specify  the  interrogatories,  or  parts  of  interrogatories,  to  which  a  objected  to. 
further  answer  is  required:  Anstey  v.  North,  etc.,  Co.,  11   Ch.  D.  439;  When  an  order 
Furber  v.  King,  W.  N.  (81)  59.  for  discovery 

(u)  See  R.  9,  supra,  p.  117,  and  r.  19,  infra.     Under  C.  O.  16,  r.  19,  by  oral  exami- 
the   Court   of  Chancery   had   this   power   upon   a   third   answer   being  nation  will 

be  Tnade. 


126  0 ENSEAL  PRACTICE. 

referred  to  in  the  [1st,  2nd,  and  3rd  of  the]  Interrogatories 
delivered  to  him  in  this  Action  by  the  Plf.  [Deft.]  pursuant 
to  the  Order  of  the  Eegistrar  dated  the 
18         ,  and  that  [_Costs  etc.,  as  in  No.  4]. 


Section  2. — Discovery  of  Documents. 

0. 16,  r.  10.  (u)  Any  party  to  any  action  or  matter  may,  without  filing  any 
Discovery  of     affidavit,   apply  to   the   Judge   or  Eegistrar    for  an   order 

documents.  .  .  . 

Form  81,  App.  directing  any  other  party  to  the  action  or  matter  to  make 
R.S.C.,  0.  31,  (Jiscoverv  on  oath  of  the  documents  which  are  or  have  been 
r.  12,  Nov.,       .     ,.       -^  .  1  +•        .  .•       ^-u       • 

1893.  m  his  possession  or  power,  relating  xo  any  question  therein. 

On  the  hearing  of  such  application,  the  Judge  or  Eegistrar 
may  either  refuse  or  adjourn  the  same,  if  satisfied  that  such 
discovery  is  not  necessary  or  not  necessaiy  at  that  stage  of 
the  action  or  matter,  or  make  such  order,  either  generally  or 
limited  to  certain  classes  of  documents,  as  he  may,  in  his 
discretion,  think  fit. 

R.  11.  (»)  The  aflSdavit  to  be  made  by  a  part}'  against  whom  such 

jec  ion  0      QY^f^j.  as  is  mentioned  in  the  last  preceding  rule  has  been  made, 

ments.  shall    specify   which    (if    any)    of  the    documents   therein 

mentioned  he  objects  to  produce,  and  on  what  grounds,  and 

Form  82,  App.  it  shall  be  according  to  the  form  in  the  Appendix,  with  such 
variations  as  circumstances  ma}'  require.  iSuch  affidavit  shall 
be  filed,  and  a  copy  thereof  delivered  to  the  party  who  obtains 
the  order  within  the  time  named  in  the  order. 

Importance  of       The  power  of  the  Courts  to  compel  a  party  to  disclose, 

discovery  of 

documents.  

held  insufficient,  and  also  power,  in  sucli  case,  to  order  the  defendant  to  stand 
committed  ;  and  the  defendant  was  to  pay  such  costs  as  the  Court  might 
think  tit  to  award.     An  order  for  examination  viva  voce  was  made  by 
Extent  of  Pearson,  J.,  in  Litchfield  v.  Jones,  54  L.  J.  Ch.  207,  where  it  was  held 

discovery  that  the  examination  was  to  he  confined  to  such  matters  as  ought  to  have 

directed.  been   contained  in   a   sufficient  answer  by  affidavit.      See  also  O.   18, 

Mode  of  con-     rr.  21 — 26. 

ducting  viva  When,  on  the  hearing  of  an  application  for  a  further  affidavit  in  answer 

voce  examina-  to  interrogatories,  or  as  to  documents,  the  affidavit  filed  is  held  to  be  in- 
tion.  sufficient,  an  application  should,  then  and  there,  be  made  on  behalf  of  the 

When  answer  P*^''y  ^^°  ^^^  made  the  affidavit,  fixing  a  time  within  which  he  must 
held  in-  ^^^  *^®  further  affidavit;  for  the  practical  result  of  the  decision  is,  in 

ificient  general,  to  show  that  he  is  in  contempt.     The  application  will  generally 

further  time      ^^  granted :  Lyell  v.  Kennedy,  27  Ch.  Div.  24. 

t    answer  ^^^  ^^®  supra,  p.  117,  note  (ni).     The  same  observations  (as  to  exten- 

h     Id  be  ^^^^  °^  time)  apply  to  an  affidavit  as  to  documents.     Upon  the  question 

lied  for         when  an  order  for  discovery  of  documents  can  be  made  against  a  person 
^'^^'  ■       served  with  a  third  party  notice,  see  supra,  p.  105. 
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before  the  trial,  the  contents  of  documents  in  his  possession 
relating  to  the  matters  in  question  in  an  action,  is  a  most 
powerful  engine  in  promoting  the  ends  of  justice ;  and  it  is 
not  always,  in  the  opinion  of  the  Author,  sufficiently  attended 
to.  But  for  some  time  prior  to  the  time  when  the  E.  S.  C 
of  November,  1893,  came  into  operation,  it  was  considered 
that  the  power  was  often  abused,  and  the  costs  of  action 
thereby  increased  to  an  oppressive  degree,  and  accordingly 
one  of  these  Kules  contains  a  like  restriction  as  in  the 
case  of  discovery  by  means  of  interrogatories  already 
noticed,  (tv) 

Er.  10  and  11  above  set  forth  enable  a  party  to  ascertain 
what  documents  are  in  his  opponent's  possession  or  power. 
The  two  following  Eules  enable  him  to  obtain  inspection  of 
such  documents  if  they  are  not  privileged. 

Before  the  E.  S.  C.  1883,  discovery  of  documents  was,  in  Discovery- 
absence  of  some   good  reason    to  the   contrary,    practically  foi'merly  a 
a  matter   of  right  in  tlie    Court  of  Chancery   and    in    the  course. 
Chancery  Division.     Now  the  right  is  only  so  far  modified 
that    the    Court   has   a   discretion  to  refuse  such  discovery 
where  there  is  no  reasonable  prospect  of  its  being  of  any 
use.  (.r) 

On    reference  to  Form  82,  App.  to  the  C.  C.  E.,  it  will  Form  of 
be  seen    that    the  party  making  the  affidavit   is  bound   to  affiJavit  as  to 
answer  according  to  the  best  of  his  knowledge,  information 
and  belief  as  to  all  documents  in  the  possession  or  power  of 
himself  or  his  solicitors  or  agents  relating  to  the  matters  in 
question  in  the  action  or  matter  at  the  time  of  making  the 
affidavit,    or  which   were   previously   in   such  possession  or 
power,    and    showing  in  like    manner  what  has  become  of 
such  of  them  as  are  not  then  in  such  possession  or  power, 
and  when  they  were  last  in  such  possession  or  power.      If, 
therefore,  any  of  the  documents  relating  to  the  matters  in  Possession  of 
question   be   in   the   possession  of  any   third   party  as  his  agent  posses- 

^    _    _  J-  _  .  .  sion  of  party, 

solicitor  or  agent,  the  possession  of  the  third  party  is  the  and  the  latter 
possession  of  the  party  himself,  and  he  must  make  inquiries  '®  bound  to 
of  such  third   party   to   enable   himself  to   make   the   affi- gaiy  inquiries 

davit,  (z)  of  the  former, 

(w)  See  E.  S.  C.  of  Nov.,  1893,  O.  31,  r.  12,  and  supra,  p.  104. 
(x)  Downing  v.  Falmouth,  etc.,  Board,  37  Ch.  Div.  242. 
(z)  See  supra,  p.  118,  as  to  discovery  by  means  of  interrogatories.     See    . 
also  Murray  v.  Walter,  1  Cr.  &  Ph.  114. 
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Modified 
affidavit  as  to 
documents. 


Application 
for  order — 
service  of. 

No  affidavit 
in  sup|iort 
required. 


Under  the  usual  order  for  discovery  of  docuinents  the  affi- 
davit must  be  in  the  form  above  referred  to  ;  but  where,  under 
special  circumstances,  that  order  would  be  oppressive,  the 
Court  may  make  an  order  limited  by  such  modifications  as 
the  circumstances  of  the  case  may  require,  (a) 

An  application  for  an  order  for  discovery  of  documents 
should  be  made  and  the  order  should  be  served  in  the  same 
way  as  an  order  for  discovery  by  means  of  interrogatories.  (?>) 
No  affidavit  in  support  ought  to  be  filed,  but  the  Judge  will 
form  his  own  opinion  upon  the  particulars  of  claim  or  defence, 
or  other  proceedings  in  the  action ;  and  he  may  for  this 
purpose  look  at  affidavits  used  on  a  former  application,  (c) 

It  will  be  observed  that  the  affidavit  to  be  made  under 
R.  10  should  comprise  all  documents  relating  to  any  of  the 
questions  in  the  action  which  are  or  have  been  in  the  posses- 
sion or  power  of  the  party  making  the  affidavit,  while  R.  11 
treats  of  (inter  alia)  the  grounds  of  objections  to  production 
to  the  opposite  party. 

Every  document  relates  to  the  matters  in  question  if  it 
contains  information  which  may,  not  mMsi,di]ectly  or  indirectly 
advance  the  case  of  the  party  seeking  the  discovery  or 
damage  that  of  his  adversary ;  (d)  and  even  documents 
which  a  party  may  be  entitled  to  refuse  to  produce  must  be 
included  in  the  affidavit  as  to  documents,  if  they  relate  to 
the  matters  in  question. 

The  question  often  arises  whether  under  particular 
circumstances  documents  can  be  said  to  be  in  the  possession  or 
power  of  the  party  making  the  affidavit.  When  inspection 
was  sought  against  a  defendant  committee  of  a  lunatic  of  deeds 
relating  to  the  lunatic's  estate,  it  was  held  that  they  were 
not  in  such  defendant's  custody  or  power,  but  in  that  of  the 
Court  of  Lunacy,  (e)  So  also  wheie  documents  are  in  the 
joint  possession  of  a  party  to  the  action,  and  a  third  person 

(a)  Be  Wills's  Trade  Maries,  3  Ch.  (92)  208 ;  Newland  v.  Steer,  13  W. 

E.   1014;  A.  G.  v.  North,  etc.,  Co.,  3  Ch.   (92)  70;    Maxim,  etc.,  Co.  v. 

Nordenfelt,  3  Ch.  (93)  127. 

(h)  Sujjra,  p.  104. 

Notice  of  in-  (c)  Doicning   v.  Falmouth    etc.,   Board,   37   Ch.    Div.  242,  where   the 

tention  to  read  applicant  was  ordered  to  pay  the  costs  occasioned  by  giving  notice  of  his 

affidavit intention  to  read  fi  large  mass  of  affidavits,  few  only  of  which  were  really 

costs.  required. 

id)  Compagnie,  etc.,  v.  Peruvian,  etc.,  Co.,  11  '3-  B.  Div.  60,  63;  Chad- 
ivicl;  V.  Bnwinan,  Ui  Q.  B.  D.  561 ;  Emmerson  v.  Ind,  33  Ch.  Div.  330 
(S.  C.  in  D.  P ,  12  App.  300) ;   Vyse  v.  Fader,  13  Eq.  602. 
(e)  Vivian  v.  Little,  11  Q.  B.  D.  370. 


What  docu- 
nionts  ai'e 
relevant — 
privileged 
documents. 


When  docu- 
ments deemed 
to  he  in  party's 
possession,  etc. 
— lunatic's 
title  deeds. 


Joint  posses- 
sion. 
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not  a  party,  and  not  agent  of  the  deponent,  they  are  pro- 
tected from  production.  (/)  But  the  mere  fact  that  a  third 
parfy  is  interested  in  documents  is  no  ground  for  protec- 
tion, {g) 

The  grounds  on  which  the  party  making  the  affidavit  can  Grounds  upon 
refuse  production  have  already  been  stated  (Ji)  in  treating:  of  ^^'^"^'^  '^'f 

,  .  ,  .  ^     ,  ,,        covery  or 

the  grounds  on  vphich  discovery  can  be  resisted  generally ;  documents  can 
but  of  course,  so  far  as  regards  the  question  of  materiality,  ^^  resisted. 
if  the  party  making  the  affidavit  is  advised  that  any  par- 
ticular documents  do  not  relate  to  the  matters  in  question, 
those  documents  will  not  be  noticed  in  his  affidavit ;  and  as 
a  rule,  no  privilege  can  be  claimed  for  documents  which  do 
relate  to  the  matters  in  question,  on  the  ground  that  their  Disclosinc 
production  might  disclose  a  party's  evidence  before  the  trial,   evidence. 

In  a  recent  case  the  Court  of  Appeal  discharged  an  order  Discovery  at 
for  discovery  of  documents  on  the  ground  that  it  would  be  trial, 
oppressive  to  require  the  same  before  the  trial ;  but  the  dis- 
charge was  directed  to  be  without  prejudice  to  any  order  as 
to  discovery  which  the  Judge  at  the  trial  might  think  fit  to 
make,  and  special  terms  were  imposed  upon  the  applicant,  (i) 

Privilege  cannot,  as   a  rule,  be  successfully  claimed  for 

(/)  Murray  v.  Walter,  1  Cr.  &  Ph.  114;  Eearsley  v.  riiilips,  10  Q.  B. 
Div.  466  (showing  that  the  party  objecting  is  not  bound  to  state  that  he 
has  tried  to  obtain  the  consent  of  the  tliird  party  to  their  being  produced); 
London,  etc.,  Banli  v.  Cooper,  15  Q.  B.  Div.  474;  Hadley  v.  McDougall, 
7  Ch.  312 ;  Borill  v.  Coican,  5  Ch.  495  (nature  of  joint  ownership  to  be 
stated). 

(g)  Kettlewell  v.  Barstou;  7  Ch.  686 ;  Clinch  v.  Financial  Corpn.,  2  Eq. 
271 ;   Vyse  v.  Foder,  13  ih.  602. 

(/t)  Supra,  p.  106  et   seq.     See   the   following  cases  as   to  documents :  Prima  facie 

(1)  Prima  facie  case  or  mere  fishing  action:  Ityves  v.  R.,  3  Ves.  343;  case or  mere 

Lane  v.  Gray,  16  Eq.  552  ;  Philipps  v.  P.,  4  Q.  B.  Div.  127.    (2)  Eelating  fishing  action. 

exclusively  to  party's  own  c;ise  :  Minet  v.  Morgan,  8  Ch.  361 ;  Beiniche  p  ,    . 

V.  Graham,  7  Q.   B.  Div.  400;  A.-G.  v.  Emerson,  10  ib.  191;  Lyell  v.  ^"-eJati'ig  only 

Kennedy,  8  App.  217;  Emmerson  v.  Ind,  33  Ch.  Div.  323,  12  App.  300;  *°  party  s 

Morris  v.  Edwards,  15  App.  :-i09 ;  Budden  v.  Willunson,  2  Q.  B.  (93)  432,  "^^"^  ^'''*^- 

C.  A. ;  Roberts  v.  Oppenheim,  26  Ch.  Div.  724;  Nicholl  v.   Wheeler,  17 

Q.  B.  Div.  101.     (3)  Tendency  to  criminate:    Wehh  v.  East,  5  Ex.  Div.  Tendency  to 

108;  Jones  v.  J.,  22   Q.  B.  D.  425.     (4)   Confidential  communications  criminate  — 

between   client   and   legal   adviser :  Lyell  v.  Kennedy,  27   Ch.  Div.  1 ;  confidential 

Pearce  v.  Foster,  15  Q.  B.  Div.  114;  Gardner  v.  Irvin,  4  Ex.  Div.  49;  communica- 

O'Shea  V.  Wood,  P.  (91)  289  ;  Bustros  v.  Wliite.  1  Q.  B.  Div.  423  ;  Friend  tions 

V.  L.  C.  &  D.  Ry.  Co.,  2  Ex.  Div.  437  ;  Soutlvwarh,  etc.,  Co.,  v.  Quid:,  3  Q.  B. 

Div.  315;  Anderson  v.  Bh.  of  B.  Columhia,  2  Ch.  Div.  644;   Wheeler  v. 

Le  Marchant,  17  Ch.  Div.  675 ;  Learoyd  v.  Halifax,  etc.,  Co.,  1  Ch.  (93) 

686;  Re  the  Palermo,  9  P.  Div.  6;  Re  ffolloway,  12  ib.  167;   Chadivick 

V.  Bowman,  16  Q.  B.  D.  561 ;  Lowden  v.  Blahey,  23  ib.  332.     (5)  Injury  Injury  to 

to  public  interests:   Wadeer  v.  E.  I.  Co.,  8  D.  M.  &  G.  187;  Hennessy  v.  public 

Wright,  21  Q.  B.  D.  509  ;   Wright  v.  3Iills,  62  L.  T.  558.  interests. 

(0  Re  Wills,  3  Ch.  (92)  208. 


Shorthand 
notes 

Depositions 
under  Com- 
panies Act, 
1862,  s.  115 
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Copies  of  copies  made  for  tlie   purposes   of  litigation,   of  documents 

documents.       "whicli  existed  before  litigation,  nor  for  copies  of  or  extracts 
Documents        from  public  records   or  documents  which  are  puhlici  juris,  (J) 
pubhcijuns.     ^qj.   f^j,  shorthand  notes  of  proceedings  before  a  Court  of 
justice  or  in  any  arbitration,  (Jc)  but  a  defendant  in  an  action 
brought  by  a  liquidator  in  the  name  of  a  company  is  not 
under  Com-      entitled  to  production  of  the  depositions  of  witnesses  taken 
paniesAct,       under  s.  115  of  the  Companies  Act,  1862;  such  depositions 
being  taken  only  for  the  information  and  guidance  of  the 
Public  docu-     liquidator.  (Z)     A  collection  of  copies   of  or  extracts  from 
ments,  etc.,  the  documents  pM6Z^c^yMm,  when  it  has  been  made  or  obtained 
fessional  skil'l    ^J  ^^®  professional  advisers  of  a  party  for  the  purposes  of  the 
prosecution  or  defence  of  an  action,  and  is  the  result  of  the 
professional  knowledge,  research,  and  skill  of  those  advisers 
may  be  protected — because   the   very   fact   of  the   solicitor 
having  obtained  the  same  for  such  purposes  may  show  what 
his  view  is  as  to  the  case  of  his  client.      The  like  principle 
applies  to  copies  of  inscriptions  on  tombstones  and  photo- 
graphs of  houses,  etc.  (m) 
No  affidavit  in       When  a  party  has,  pursuant  to  an   order  under  E.  1 0, 
contradiction    made  an  affidavit  as  to  documents  which  appears  on  the  face 
allowed;  ^^  ^^   ^^   -^^   sufficient,   his  oath   must  be  accepted   by   the 

opposite  party  ;  and  no  evidence  is  allowed  to  contradict  it, 
nor  cross-         nor   can   the   party   making   it   be   cross-examined   thereon 
examination,     before  the  trial,  (n)     But  if  from  the  affidavit  itself,  or  from 
Insufficient       i]^q   documents   therein  referred  to,  or  from  any  admission 
in  the  particulars,  or  in  any  notice  or  statement  of  special 

0')  Chachvick  V.  Bowman,  16  Q.  B.  D.  561. 

{li)  Ratvstone  v.  Preston  Corim.,  .SO  Ch.  D.  116 ;  Be  Worswich,  38  tb. 
,     ,      ,  ,         370,  dissenting  from  Nordon  v.  Defries,  8  Q.  B.  D.  508. 

'f^^  >'./-.;j-z/^jV-.-     (I)  North,  etc.,  Co.  v.  Goldshorough,  etc.,  Co.  2  Ch.  (93)  381. 

Waiver  of  (w)  Lyell  v.  Kennedy,  27  Ch.  Div.  1,  where  it  was  held  that  a  waiver  of 

privilege.  privilege  in  respect  of  some  documents  for  which  privilege  was  originally 

claimed  was  no  waiver  as  to  the  remainder. 

(n)  A  party  making  an  affidavit  cannot  in  general  use  it  on  his  own 
behalf  without  being  subject  to  cross-examination.  But  an  affidavit  as  to 
documents,  like  an  answer  to  interrogatories,  is  intended  to  be  used 
against  the  party  making  it.  Moreover,  the  Courts  have  quite  enough  to 
do  at  present  without  taking  up  time  in  dissecting  controversial  affidavits 
as  to  documents.  Hence  the  rule  in  question :  Manhy  v.  Bewicke,  8 
D.  M.  &  G.  470 ;  Compagnie,  etc.  v.  Peruvian,  etc.,  Co.,  ]  1  Q.  B.  Div.  59, 
63 ;  Vyse  v.  Foster,  13  Eq.  602 ;  Jones  v.  Monte,  etc.,  Co.,  5  Q.  B.  Div. 
558  ;  Hall  v.  Truman,  29  Ch.  Div.  307  ;  Morris  v.  Edwards,  15  App.  309 ; 
Nichollv.  Wheeler,  17  Q.  B.  Div.  101;  Poberfjs  v.  Op-penheim,  26  Ch.  Div. 
724  ;  Parnell  v.  Wood,  P.  (92  j  137.  The  Author  remembers  Wood,  V.-C, 
saying,  in  answer  to  a  statement  of  counsel  that  an  answer  was  false, 
"  Then  indict  him  (the  party  who  had  made  it)  for  perjury."  For  corre- 
sponding rule  as  to  interrogatories,  see  supra,^.  121. 
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or  other  defence,  or  any  other  affidavit  of  the  party  making  reasonable 
the  affidavit  as  to  documents,  there  is  reasonable  ground  for  suspicion 

.       ^  .  .        there  are  other 

supposing  that  there  are  other  documents  m  his  possession  documents. 
or  power  relating  to  the  matters  in  question,  or  in  case 
there  should  be  any  inconsistency  between  the  affidavit  and 
any  such  particulars  or  other  proceedings,  the  affidavit  as  to 
documents  will  be  deemed  insufficient,  and  an  order  will  be 
made  for  a  further  affidavit.  Thus,  if  the  documents 
scheduled  to  the  affidavit  refer  to  documents  not  so  scheduled, 
but  which  must  be  or  have  been  in  the  possession  of  the 
party,  then  the  affidavit  will  be  held  insufficient,  and  a 
further  affidavit  will  be  ordered  to  be  made,  (o) 

It  is  sufficient  in  the  affidavit  to  describe  documents  for  Mode  of 
which  privilege  is  claimed  as  documents  "  numbered  pri^v[wed 

to  inclusive    which  are   tied  up  in  a  bundle  documents. 

marked  with  the  letter  A  and  initialed  by  me."  (^'p) 

Section  III. — Inspection  of  Documents. 

It  shall  be  lawful  for  the  Judge  or  Eegistrar,  at  any  time  R.  12. 
during:  the  pendency  of  any  action  or  matter,  to  order  the  Pi'O'^uction  of 

or  J  J  n  T        f     1      documents. 

production  upon  oath,  by  any  party  thereto,  of  such  of  the  r.s.C,  0.  31, 
documents  in  his  possession  or  power,  relating  to  any  question  ^-  l^- 
in  such  action  or  matter,  as  the  Judge  or  Eegistrar  shall  think  ^^  ^-Jy  \2 
right;  and  the  Judge  or  Eegistrar  may  deal  with  such  docu-  (fV-t^JT^^ jcv^. 
raents,  when  produced,  in  such  manner  as  may  be  just,  (g)        yjy  ^L  i^j 

(o)  Imperial,  etc.  v.  Masterman,  W.  N.  (73)  158,  192;  Noel  v.  N,  1 
D.  J.  &  S.  468 ;  see  also  Wrifiht  v.  Pitt,  3  Ch.  809 ;  lyell  v.  Kennedy,  27 
Ch.  Div.  20  ;   Vyse  v.  Foster,  13  Eq.  G02. 

(p)  Morris  v.  Edwards,  15  App.  309;  BnvicTte  v.  Graham,  7  Q.  B.  Div.  Description  of 
400  ;  Budden  v.  WUJdnson,  2  Q.  B.  (93)  432,  C.  A.    Subject  to  the  quali-  documents 
fication  meutioned  below,  this  would  appear  to  be  the  only  proper  mode  generally — 
of  describing  documents  generally,  when  they  are  very  numerous :  see  costs. 
Wallcer  v.  Poole,  21  Ch.  D.  835;  Bhlton  v.  Natal,  etc.,  Co.,  W.  N.  (87)  178; 
Hill  V.  Hart-Dacis,  26  Ch.  Div.  470  (where  the  defendants  were  ordered 
to  pay  the  costs  of  describing  the  documents  at  length).     When  privilege 
is  not  claimed,  and  the  documents  are  very  numerous,  it  is  not  enough 
merely  to  number  them  and  make  them  up  into  bundles,  but  they  must  Description  by 
be  described,  e.g.,  "  a  bundle  of  letters  from  A.  to  B.,"  and  each  document  reference  to 
must  be  identified  by  being  specially  marked,  so  that  the  opposite  party  numbers, 
may  be  able  to  ask  for  those  documents  which  he  wants  to  see  by  giving 
their  numbers  :  CooJce  v.  Smith,  1  Ch.  (91)  522. 

(q)  In  a  recent  ense  a  Divisional  Court  dismissed  an  appeal  from  an  Photographs, 
order  made  under  the  R.  S.  C.  corresponding  to  this  Rule  and  O.  12,  r.  3, 
allowing  the  defendant  to  take  jihotographs  of  the  signature  to  a  bill  of 
exchange,  alleged  to  be  a  forgery  :  Leicis  v.  E.  of  Londesborough,  2  Q.  B. 
(93)  191. 

Where  inspection  of  any  business  books  is   applied  for,  the  Court  or  R.S.C,  0.  31, 
a  Judge  may,  if  they  or  he  shall  think  fit,  instead  of  ordering  inspection  r-  19""  (!)• 
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R.  13.  Every  party  to  an  action  or  matter  shall  be  entitled,  at  any 

lns]iection  of     ^jjjjg^  \yj  notice  in  writing,  to  give  notice  to  any  other  party, 

referred  to  in    in  whose  particulars,  notices,  or  affidavits  reference  is  made  to 

p^'jfp^'*^"         ^ny  document,  to  produce  such  document  for  the  inspection 

V.  15. '         '    ^^  ^-^^  P^^ty  giving  such  notice,  or  of  his  solicitor,  and  to 

Form  88,  App.  permit  him  or  them  to  take  copies  thereof ;  and  any  party 

not  complying  with  such  notice  shall  not  afterwards  be  at 

liberty  to  put  any  such  document  in  evidence  on  his  behalf 

in  such  action  or  matter,  (r)  unless  he  shall  satisfy  the  Judge 

that  such  document  relates  only  to  his  own  title,  he  being  a 

defendant  to  the  action  or  matter,  or  that  he  had  some  other 

cause  or  excuse  (s)  which  the  Judge  shall  deem  sufficient 

for  not  complying  with  such  notice ;  in  which  case  the  Judge 

may  allow  the  same  to  be  put  in  evidence  on  such  terms  as 

to  costs  and  otherwise  as  the  Judge  shall  think  fit. 

R-  14.  Notice  to  any  party  to  produce  any  documents  under  the 

eiven^nder      ^^^*   preceding  rule  shall   be  according  to  the  form   in  the 

last-mentioned  Appendix,  with  such  variations  as  circumstances  may  require. 

^"^^'  oo   A  The  party  to  whom  such  notice  is  given  shall,  within  two 

Form  88,  App.  t  •  r-  -,  •         •  f      ^■^      -, 

p  . ,  days  from  the  receipt  oi  such  notice,  if  all  the  documents 

Time  within     therein   referred   to  have  been   set   forth   by  him  in   such 

\yhich  inspec-   affidavit  as  is  mentioned  by  K.  11  of  this  order,  or  if  any 

given.  of  the  documents  referred  to  in  such  notice  have  not  been  set 

R.S.C.,  0.  31,    forth  by  him  in  any  such  affidavit,  then  within  four  days  of 

Form'  89  App.  ^^^  receipt  of  such  notice,  deliver  to  the  party  giving  the 

same  a  notice  stating  a   time  within    three   days  from  the 

delivery  thereof  at  which  the  documents,  or  such  of  them  as 

he  does  not  object  to  produce,  may  be  inspected  at  the  office 

of  his  solicitor,  or  in  the  case  of  bankers'  books  {t)  or  other 

books  of  account,  or  books  in  constant  use  for  the  purposes  of 

any  trade  or  business,  at  their  usual  place  of  custody,  and 


of  the  original  books,  order  a  copy  of  any  entries  tlierein  to  be  furnished 
Verified  copies,  and  verified  by  the  affidavit  of  some  person  who  has  examined  the  copy 
with  tlie  original  entries  ;  and  such  affidavit  shall  state  whether  or  not 
tlicre  arc,  in  the  original  book,  any  and  what  erasures,  interlineations,  or 
alterations.  Provided  that  notwithstanding  that  such  copy  has  been  sup- 
plied, the  Court  or  a  Judge  may  order  inspection  of  the  book  from  which 
the  copy  was  made. 
Frivileo-ed  (x)  -^  party  does  not  lose  his  privilege  by  referring  to  documents  in  his 

documents  particulars,  notices,  or  affidavits;  but  the  penalty  for  refusing  to  produce 
referred  to  in  them  is  that  he  may  be  precluded  from  giving  them  in  evidence  :  Eoherts 
particulars,etc.  V-  Oppejiheim,  26  Ch.  Div.  724. 

(s)  Upon  the  question  what  is      some  other  cause   or  excuse,     see 
Wehder  v.  Whtu-all,  15  Ch.  D.  120  ;  Quilter  v.  HeatJ.y,  23  Ch.  Div.  42. 
Bankers' books,      (^q  As  to  .the  inspection  of  bankers'  books,  see  infra. 
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stating  whicli  (if  any)  of  the  documents  he  objects  to  produce, 
and  on  what  grounds.  Such  notice  shall  bo  according  to  the 
form  in  the  Appendix,  with  such  variations  as  circumstances 
may  require. 

If  the   party    served    with   notice    under  E.  15    of  this  R.  16. 
order  omits  to  give  such  notice  of  a  time  for  inspection  or  9'"'^''*"  ^!^^' 

.  .  ~.         .  -Ill  inspection. 

objects  to  give  inspection,  or  oners  inspection  elsewhere  than  r.s.c,  o.  31, 
is  provided  by  such  rule,  (u)  the  Judge  or  Eegistrar  may,  on  »••  18.    Nov., 
the  application  of  the  party  desiring  it,  make  an  order  for 
inspection  in  such  place  and  in  such  manner  as  he  may  think  form  87,  App. 
fit ;  and  except  in  the   case  of  documents  referred  to  in  the 
particulars,  notices,  or  affidavits  of  the  party  against  whom 
the  application  is  made,  or  disclosed  in  his  affidavit  of  docu- 
ments, such  application  shall  be  founded  upon  an  affidavit 
shewing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party. 

In  any  pending  action  or  matter  an  order  upon  the  lord  r.  17, 
of  a  manor  to  allow  limited  inspection  of  the  Court  rolls  («;)  Insi)ection  of 
may   be    made   on   the    application    of    a   copyhold   tenant  p>  g  ^    q  3^    ' 
supported  by  an  affidavit  that  he  has  applied  for  inspection,  r.  19. 
and  that  the  same  has  been  refused. 

The  High  Court  had  no  power  or  discretion  under  the  Ri^ht  to 

E,  S.  C.  of  1875  to  refuse  production  at  the  instance  of  one  production. 

party  of  documents  relating  to  the  matters  in  question  in  the 

possession  or  power  of  the  opposing  party,  if  they  were  not 

privileged,  (tc)     But  it  would  appear  from  a  decision  under 

those  E.  S.  C.  that  even  where  a  party  has  made  a  sufficient  Misconception, 

affidavit  on  which  privilege  has  been  properly  claimed,  the  ^^'^■■'  ^^  ^° 
^  °  r     I        J  privilege. 

(m)  The  corre8pondinj>  E.  S.  C.  contains  a  like  restriction,  as  in  the 
case  of  discover)'  by  means  of  interrogatories  already  noticed  :  R.  S.  C.  of 
Nov.,  1893,  r.  U,  and  supra,  p.  104. 

The  place  of  production  is  generally  the  office  of  the  solicitor  of  the  Place  of 
party  producing  the  documents :    Broivn  v.  Sewell,  1(5    Ch.    Div.    517 ;  production. 
Prestney  v.  Corpn.  of  Colchester,  24  ib.  376 ;  Bustros  v.  B.,  30  W.  R.  374. 
But  they  may  be  ordered  to  be  deposited  in  Court :  Leslie  v.  Cave,  W.  N. 
(8(j)  162;  Costa  Rica  v.  Erlanger,  W.  N.  (77)  4.  P'^^'so"  <='^""- 

(v)  See  Hoare  v.  Wilson,  4  Eq.  1  ;  Minet  v.  Morgan,  11  Eq.  284.  '°g  '"  ^j^*^ 

A  person  claiming  as  an  owner  in  fee  simple  and  adversely  to  the  Lord  adversely  to 
is  not  in  general  entitled  to  inspect  the  Court  rolls :  Owen  v.  Wijnn,  9  Loi""- 
Ch.  Div.  29.  R.S.C.,  O,  31, 

(w)  Bustros  V.  White,  1  Q.  B.  Div.  423.  By  the  R.  S.  C,  O.  31,  r.  19a  (2),  r.  19a  (2.) 
it  is  provided  that  "  where,  on  an  application  for  an  order  for  inspection,  Power  of 
privilege  is  claimed  for  any  document,  it  shall  be  lawful  for  the  Court  or  Court,  etc.,  to 
a  Judge  to  inspect  the  document  for  the  purpose  of  deciding  as  to  the  inspect 
validity  of  the  claim  of  privilege."  privileged 

documents. 
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Court  will  not  act  upon  his  oath,  if  it  is  reasonably  certain 
from  the  whole  of  the  affidavit,  or  the  description  of  the 
documents  thereby  given,  or  from  the  particulars  or  any 
notice  or  statement  of  special  or  other  defence  of  the  party, 
that  he  has  erroneously  represented  or  misconceived  the 
nature  of  the  documents  ;  and  it  would  appear  that  in  such 
case  an  order  fur  production  and  inspection  may  be  made,  (x) 

The  fact  that  a  party's  former  solicitor  claims  a  lien  on 
documents  for  his  costs  is  no  reason  why  an  order  for  produc- 
tion should  not  be  made,  (jj) 

A  party  ordered  to  produce  documents  may  seal  up  such  parts 
thereof  as  he  may,  by  his  affidavit,  swear  do  not  relate  to  the 
matters  in  question,  or  are  privileged  from  production,  (z) 
A  special  order  must  be  obtained  for  that  purpose,  (a) 
Order  to  unseal.  Where  more  has  been  sealed  uj)  than  the  Court  thinks 
right,  it  may  order  the  whole  or  portion  to  be  unsealed.  (6) 

If  any  party  fails  to  comply  with  an  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents, 
he  shall  be  liable  to  attachment. 

The  Court  will  not  act  upon  this  rule  unless  it  be  satisfied 
that  the  party  is  endefivouring  to  evade  giving  proper 
discovery  or  inspection,  (d) 

In  every  action  or  matter,  the  costs  of  discovery,  by  inter- 


Solicitor's 

lien. 


Sealing  np 
documents. 

Special  order 
required  for. 


R.  19.  (c) 
iS'on-compli- 
ance  with 
order. 

E.S.C.,  0.  31, 
r.  21. 

When  attach- 
ment isbued. 

R   20. 

Security  for 
costs  of 
discovery. 


When  further 

affidavit 

ordered. 


Inspection  of 
documents  not 
referred  to. 


Course  to  avoid 

attachment, 

etc. 


(x)  A.-G.  V.  Emerson,  10  Q.  B.  Div.  191  ;  Roberts  v.  Oppenheim,  26 
Cli.  Div.  724;  Bulman  v.  Young,  ^\  W.  R.  76'6 ;  Corpn.  of  Hastings  v. 
IvaU,  8  Ch.  1017.  It  would  appear  to  be  immaterial  that  ^.-(t.  v. 
Emerson  was  decided  before  the  present  li.  S.  C.  came  into  operation. 

If  the  privilege  be  not  sufficiently  claimed,  or  the  documents  for  which 
it  is  claimed  be  not  sufficiently  flistinguished,  the  Court  may,  instead  of 
allowing  production,  order  a  further  and  better  affidavit  to  be  made : 
Corpn.  of  HaMiigs  v.  Irall,  snpra ;  Taylor  v.  Batten,  4  Q.  B.  Div.  88 ; 
Lyvll  V.  Kennedy,  8  App.  229. 

(y)  Vale  v.  Oppert,  10  Ch.  310.  It  must  be  remembered,  in  consider- 
ing this  case,  that  before  the  Judicature  Acts  an  attachment  might  be 
issued  without  the  leave  of  the  Court. 

Upon  tlie  question  whether  inspection  can  be  ordered  of  any  documents 
not  referred  to  in  the  affidavit  of  documents,  see  Wiedevian  v.  Walpole, 
24  Q.  B.  Div.  537,  626. 

(2)  Re  Pickering,  25  Ch.  Div.  217;  Quilter  v.  HeaUy,  23  ib.  42;  Jonts 
v.  Andrews,  58  L.  T.  601 ;  Parnell  v.  Wood,  P.  (92)  137. 

(a)  Talbot  v.  Marshfidd,  1  Eq.  6. 

(b)  Carver  v.  Leite,  7  Ch.  90 ;  Ktiilewell  v.  Barstow,  ib.  692  ;  Jones  v. 
Andreios,  supra. 

(c)  R.  18  a^jplies  to  actions  against  or  by  the  High  Bailiff. 

Id)  Thomas  v.  Palin,  21  Ch.  Div.  300;  .-ee  al.-o  U.  25,  rr.  40a -44  infra; 
Vale  V.  Op2)erf,  10  Ch.  340 ;  Hampden  v.  WaJUs,  26  Cli.  Div.  746. 

As  to  the  course  to  be  adopted  in  order  to  avoid  an  attachment,  or  cost 
of  application  for  the  same,  see  Thomas  v.  Palin,  snpra.  If  the  Court 
should  make  an  order  for  attachment  of  a  party,  his  advocate  shouhl,  at 
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rogatories  or  otherwise,  sliall,  unless  otherwise  ordered  hy  R.S.C.,  0.  31, 
the  Judge  or  Eegistrar,  be  secured  in  the  first  instance  as  ^'-  ^^* 
provided  by  E.  21  of  this  order,  by  the  party  seeking  such 
discovery,  and  shall  be  allowed  as  part  of  his  costs,  where, 
and  only  where,  such  discovery  shall  appear  to  the  Judge  at 
the  trial,  or,  if  there  is  no  trial,  to  the  Eegistrar  on  taxation, 
to  have  been  reasonably  asked  for. 

Any   party   seeking    discovery   by   interrogatories    shall,  R.  21. 
before  deliver}'-  of  interrogatories,  pay  into  Court  the  sum  of  ^™o^.i"^  of 
20s.,  and,  if  the  number  of  folios  exceeds  five,  the  further  k.s.C,  0.  31, 
sum  of  2s.  for  every  additional  folio.      Any  party  seeking  i'-  26. 
discovery   otherwise   than   by  interrogatories   shall,   before 
making  application  for  discovery,  pay  into  Court  the  sum  of 
20s,     The  party  seeking  discovery  shall,  with  his  interro- 
gatories or  order  for  discovery,  serve  a  copy  of  the  receipt 
for  the  said  payment  into  Court,  (e)     The  party  from  whom 
discovery  is  sought  shall  not  be  bound  to  answer  or  make 


once,  ask  that  the  order  be  not  drawn  up  for  a  limited  time  in  order  to 
aftbid  an  opportunity  of  obeying  the  order :  Mellor  v.  Thompson,  W.  N. 
(83)  128. 

Under  the  old  practice  in  Chancery  as  soon  as  the  time  for  flliny  au 
answer  to  interrogatories  or  an  affidavit  as  to  documents  had  expired,  and 
no  answer  or  affidavit  had  been  filed,  the  opponent  could  have  issued  an 
attachment  without  any  order  of  the  Court.  He  could  not  do  so,  iiow- 
ever,  if  a  merely  insufficient  answer  or  affidavit  had  been  filed  ;  because 
the  officer  whose  duty  it  was  to  seal  the  attachment  could  not  decide 
whether  the  answer  or  affidavit  was  sufficient  or  not;  but  the  writ  of 
attachment  could  have  been  enforced  immediately  after  exceptions  to 
answer  had  been  allowed  or  the  affidavit  held  insufficient — i.e.,  if  the 
time  had  expired  and  no  further  time  had  been  given.  Now  uo  attach- 
ment can  be  issued  in  the  High  Court  any  more  than  in  the  County  Court 
without  an  order  for  that  purpose.  But  having  regard  to  the  old  practice 
it  clearly  appears  that  an  application  for  an  attachment  in  the  first  in- 
stance, by  reason  of  the  answer  or  affidavit  being  insufficient,  would  be 
improper. 

The  Court  or  a  Judge  may,  on  the  application  of  any  party  to  a  cause  R.S.C.  0.  31 
or  matter  at  any  time,  and  whether  an  affidavit  of  dociiments  shall  or  v.  \o,a  (3). 
shall  not  have  already  been  ordered  or  made,  make  an  order  requiring  Affidavit  as  to 
any  other  i^arty  to  state  by  affidavit  whether  any  one  or  more  specific  particular 
documents,  to  be  specified  in  the  ajiplication,  is  or  are,  or  has  or  have  at  documents, 
any  time  been  in  his  possession  or  power  ;  and,  if  not  then  in  his  posses- 
sion, when  he  jjarted  with  the  same,  and  what  has  become  thereof.     Such 
application  shall  be  made  on  an  affidavit  stating  that  in  the  belief  of  the 
deponent  the  party  against  whom  the  ajiiilication  is  made  has,  or  has  at 
some  time  had  in  his  possession  or  power  the  document  or  documents 
specified  in  the  application,  and  that  they  relate  to  the  matters  in  question 
in  the  cause  or  matter,  or  to  some  of  them. 

(e)  The  service  will  be  eti'ected  by  the  clerk  of  the  solicitor  for  the  How  service 
party  seeking  the  discovery  on  the  solicitor  for  the  other  party,  if  any,  eifected. 
and  if  none,  then  on  the  party  himself :  O.  51,  r.  2a. 

As  to  payment  out  of  Court  of  money  paid  m  as  security,  see  R.  22. 
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Documents 
refen-ed  to  in 
answer. 


Discretion  to 
dispense  with 
security. 


discovery  unless  and  until  the  said  payment  lias  been 
made.  (/) 

The  rules  requiring  security  for  costs  of  discovery  were 
not  included  in  the  E.  S.  C.  1875,  but  were  introduced  into 
the  High  Court  in  1883  to  prevent  the  power  to  compel 
discovery  being  used  when  it  was  not  really  required. 

It  is  obvious  that  where  a  party  desires  to  obtain  both  an 
order  giving  leave  to  deliver  interrogatories,  and  an  order 
for  an  affidavit  as  to  documents,  he  must  make  two  deposits ; 
but  if  after  payment  of  one  deposit  and  delivery  of  interro- 
gatories, he  only  desires  inspection  of  documents  referred  to 
by  his  opponent's  answer,  no  further  deposit  is  required,  (j/) 

The  Court  has  a  discretion  to  dispense  with  the  deposit.  (Ji) 
The  mere  fact  that  both  parties  are  willing  so  to  do,  is  not  a 
sufficient  reason  for  the  exercise  of  that  discretion ;  (J)  but 
poverty  may  be.  (/) 


PKECEDENTS. 


No.  7.  The  Plf.  [Deft.]  applies  for  an  order  that  the  Deft.  [Plf  ] 

Applieation  for  do  within  days  from  the  date  of  such  order  file  a  full 

affidavit  as  to    q^^^  sufficient  affidavit  stating  what  documents  are  or  have 

ocumen  s.       iQeen  in  his  (¥)  possession  or  power  relating  to  the  matters  in 


Power  to  in- 
crease security. 


When  separate 

deposits 

required. 


Common 
interest  in 
documents. 


Affidavit  as  to 
documents. 


(/)  These  Eules  differ  in  some  respects  from  R.  S.  C,  0.  31,  rr.  25-27a, 
including  the  amount  of  security.  The  High  Court  has  power  to 
increase  the  security  when  the  circumstances  so  require.  This  power  was 
exercised  in  Coolie  v.  Smith,  1  CIj.  ('Jl)  509,  by  directing  payment  into 
Court  of  an  adilitional  £100  in  consequence  of  the  expense  which 
woidd  have  to  be  incurred  by  scheduling  an  unusually  large  number 
of  documents. 

ig)  Moore  v.  Peachy,  2  Q.  B.  (91)  707. 

(h)  Aste  V.  Stumore,  13  Q.  B.  Div.  330;  Broimi  v.  Liell,  16  Q.  B.  D. 
229 ;  Keivman  v.  L.  &  S.  W.  Ey.  Co.,  24  Q.  B.  D.  454. 

(/)  Ade  V.  Stumore,  supra. 

(_/)  Burr  V.  Hubbard,  W.  N.  (83)  198 ;  Compagnie,  etc.,  v.  Guano  Co., 
ib.  106;  Henderson  v.  Eipley,  ib.  (84)  85 ;  lie  Smith,  32  W.  R.  512. 

When  discovery  is  sought  from  several  defendants  represented  by  the 
same  sohcitor,  one  of  tlie  deposits  required  by  R.  20  will  be  sufficient ; 
but  when  tliey  are  represented  by  diflerent  solicitors,  the  plaintiff  must 
make  a  separate  deposit  for  each  defendant  or  set  of  defendants  :  Eder  v. 
Attenborough,  23  Q.  B.  D.  130;  Liverpool  etc.,  Co.  y.  Firth,  1  Ch.  (91) 
367 ;  but  see  Joyce  v.  Benll,  1  Q.  B.  (91)  459. 

Upon  the  question  whetlier  security  for  costs  can  be  claimed  on  an 
application  for  inspection  of  a  document  in  which  plaintiff  and  defendant 
havi'  a  common  interest,  see  Brown  v.  Liell,  16  Q.  B.  D.  229. 

(A)  In  case  of  several  deponents  the  words  will  be  "  their  or  any  [either] 
of  their." 

As  to  the  form  of  an  affidavit  as  to  documents,  see  Form  82,  App.,  but 
in  case  of  several  deponents  substitute  "  we  "  for  "  I,"  and  in  paragraph  7 
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question  in  this  Action,  and  that  the  costs  of  this  application 
may  be  costs  in  the  Action. 

The  ground  of  my  objection  (Z)  to  produce  the  documents  No.  8. 
set  forth  in  the  second  part  of  the  said  first  Schedule  hereto  <-'laini  of  privi- 
is  that  they  consist  of  confidential  communications  which  have  '•'f^  '^°^  _ 
passed  between  myself  and  my  solicitors  acting  professionally  confidential 
for  me  as  such  with  a  view  to  my  defence  to  the  Plf.'s  [sub-  communica- 
stantiating  my]  claim,  and  instructions  to,  and  opinions  of  tions  with 
counsel  in  relation  to  the  matters  in  question  in  this  Action  '®S'il  adviser, 
[and    confidential    communications    between    my    solicitors 
acting  as  aforesaid   and   agents  employed  by  them  to  act 
under   their   direction  in    collecting  evidence,  or  obtaining 
materials  to  enable  them  to  give  me  advice  (m)  in  relation 
to  the  matters  aforesaid  or  and  confidential  («)  communica- 
tions between  my  Father  as  my  predecessor  in  title   to  the 
hereditaments  described  in  the  Plf.'s  [uiy]  Particulars  and  his 
solicitors  acting  professionally  for  him  as  such,  and  for  the 
purpose    of  enabling  them  to  give   him  legal  advice  with  No.  9. 
reference  to  the  matters  aforesaid.!  Claim  for 

privilege  of 

The  ground,  etc.,  that  they  relate  exclusively  to  my  case  documents  on 
and  title,  and  to  the  best  of  my  knowledge,  information  and  ground  that 
belief,  none  of  them  prove  or  tend  to  prove  the  case  [or  title]  s^lg^wo^  ^ 

of  the  Plf.  [Deft.]  (o)  party's  owa 

Take  notice,  etc.,  [No.  2,  p.  31]  for   an  order  that   the  ^^  ' 
Defendant  do  within  days  from  the  date  of  such  order  xt°1-      c.     y 

file  a  full  and  sufficient  further  affidavit  (j?)  as  to  documents  cation  for  a 
pursuant  to  the  order  in  this  Action  dated  the  18         further 

atTidavit  as  to 

say,  '■  According,  etc.,  we  have  not,  nor  [have  or]  has  either  [any]  of  us 
now,  and  we  never  had,  nor  had  either  [uny]  of  us  in  our  or  either  [any] 
of  our  possession,  etc.,  or  in  the  possession,  etc.,  of  our  or  either  [any]  of 
our  solicitors,  etc.,  on  our  or  either  [any]  of  our  behalf,  etc."  Tiiis  form 
must  be  adopted  throughout,  even  if  the  deponents  be  husband  and  wife : 
Fendell  v.  O'Connell,  2U  Ch.  Div.  899.  As  to  affidavit  by  husband  and  wife, 
Bee  supra,  p.  22. 

If  the  deponent  has  not  and  never  had  any  documents  relating  to  the 
matters  in  question,  his  affidavit  will  only  contain  paragraph  7  of  this 
Form  without  the  exception  at  the  end. 

In  the  High  Court  the  corresponding  order  goes  on  to  provide  for  the 
applicant  being  at  liberty  to  insjject,  etc.,  as  well  as  to  produce  at  the 
trial. 

(0  Other  objections  can  be  framed  by  adapting  some  of  the  objections 
to  interrogatories,  supra,.p.  123. 

(m)  Friend  v.  L.  G.  &  D.  By.  Co.,  2  Ex.  Div.  438. 

Ch)  Minet  v.  Morgan,  8  Ch.  368  ;   O'Shea  v.  Wood,  P.  (91)  289. 

('/)  It  is  not  now  necessary  that  the  afhdavit  should  contain  any  such  Allegation 
words  as  ''or  contain  anything  impeaciiing  my  case  [or  title]"  :  Emmerson  that  docu- 
V.  Ittde,  Coope  &  Co.,  33  Ch.  IJiv.  329,  12  App.  300  ;  Morris  v.  Edwards,  ments  do  not 
15  App.  314.  impeach 

(p)  In  tlie  Chancery  Divi.-^ion  the  practice  is  to  take  out  a  summons  to  party's  own 
consider  the  sufficiency  of  the  affidavit.  case  not  now 

necessary. 
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No.  U. 
Order  giving 
further  time 


No.  12. 
Order  for 
further 
affidavit  as 
to  particular 
documents. 


\_{q)  stating  whether  he  has  or  has  had  in  his  possession  or 
power  any  and  which  of  the  several  following  documents 
relating  to  the  matters  in  question  in  this  Action,  namely 
(describe  them,  e.g.,  "  a  letter  from  A.  to  B.  dated,  etc.,  (r)  ")  and 
accounting  for  the  same]  and  that  the  Deft.  [Plf.]  may  be 
ordered  to  pay  the  costs  of  this  application. 

Upon  the  application,  etc.  [No.  5,  p.  125.]  And  the  Judge 
being  of  opinion  that  the  said  affidavit  is  insufficient  and 
the  Deft,  tjjr  Plf.]  by  his  Counsel  [Solicitor]  now  apply- 
il^iusufffctent*'  "^»  ^^^  further  time  to  file  a  full  and  sufficient  affidavit,  It 
is  ordered  that  the  time  for  filing  a  full  and  sufficient  affi- 
davit pursuant  to  the  said  Order  of  the  18  be 
enlarged  until  the  18  .  And  it  is  ordered  [costs  as  in 
No.  5].  (s) 

Upon  the  application,  etc.  [No.  5,  p.  125.]  This  Court 
doth  order  that  the  Deft.  [Plf.]  C.  D.  do  within  days 

after  service  of  this  Order  make  and  file  a  full  and  sufficient 
further  affidavit  (<)  stating  whether  he  has  or  has  had  in 
his  possession  or  power  any  and  which  of  the  documents 
numbered  1,  2,  3,  4,  5  and  8  mentioned  in  the  Plf.'s  [Deft.'s] 
notice  of  application,  dated,  etc.,  and  accounting  for  the  same. 
And  it  is  ordered  [costs  as  in  No.  5]. 

Since  the  filing  of  my  former  affidavit  in  this  Action  on 
the         18         ,  my  Solicitors,  Messis.  [  ]  have  (as 

I  have  been  informed  by  them,  and  as  I  verily  believe)  dis- 
when'^firsTheid  Covered  that  they  had,  in  their  possession  at  the  time  of 
insufficient.  filing  the  same  affidavit,  and  for  the  purjjoses  of  this  Action, 
I  admit  that  I  had  then,  and  now  have,  in  my  possession  or 
power,  the  additional  documents  relating  to  the  matters  in 
question  in  this  Action  set  forth  in  the  schedule  [first  and 
second  schedules]  hereto,  or  as  may  be. 

Add  claim  of  privilege,  if  any,  and  conclude  with  paragraph  7 
of  Form  82,  App.,  adding  at  the  end  some  such  words  as  "  and  the 
first  and  second  schedules  to  my  said  former  affidavit."  (u~) 

(q)  In  the  case  of  several  deponents  say  "  or  full  and  sufficient  further 
affidavits  stating  whether  they  or  any  [either]  of  them  have,  or  have  had, 
or  has,  or  has  had  in  their  or  his,"  etc. 

(r)  Or  the  documents  may  be  referred  to  by  number,  as  in  No.  12. 
Form  of  order        (s)  It  t^i©  Judge  be  of  opinion  that  the  affidavit  is  sufficient,  the  order 
when  affidavit   will  in  general  be  to  the  effect  that  he  does  not  think  fit  to  make  any 
held  sufficient    order,  except  that  the  applicant  pay  the  costs  of  the  application,  or  that 

costs.  they  are  to  be  his  in  any  event.     In  case  the  affidavit  ba  held  to  be 

insufficient,  the  deponent  may  be  ordered  to  pay  the  costs  of  the  applica- 
tion ;  but  this  rule  may  be  relaxed  if  he  be  a  trustee  for  the  aijplicant. 
(i)  See  note  (q)  supra. 
Aildition  when      (u)  For  order  to  produce  documents,  see  Form  87,  App.,  but  if  any 
parts  are  to  be  part's  of  the  documents  are  to  be  sealed  up  add,  after  the  description  of 
sealed  up.  the  documents,  some  such  words  as  "  But  previously  to  the  said  iuspcc- 


No.  13. 
Further 
affidavit  as 
to  documents 
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Take  notice,  etc.  [p.  31,  nole  (2)]  fur  an  order  that  the  No.  14. 
Deft.  [Plf.]  may  be  at  liberty  to  seal  np  such  parts  of  the  Notice  of 
documents  specified  in  the  notice  to  produce  given  by  the  appl^^'ition  for 
Plf.  [Deft.]  in  this  Action  dated,  etc.  [first  part  of  the  first  [J'f  21^0?' 
schedule  to  his  affidavit  as  to  documents  filed  in  this  Action  documents, 
on  the  18  ,  and  by  the  same  affidavit  admitted  to  be 

in  his  possession  or  power],  as  according  to  an  affidavit  to  be 
made  by  him,  do  not  relate  to  the  matters  in  question  in  this 
Action  [are  privileged  from  production  to  the  Plf.,  or  as 
may  he],  and  that  the  costs  of  this  application  may  be  costs 
iu  the  Action,  (y) 

Upon  the  application,  etc.,  it  is  ordered   that   the   Deft.  No.  15. 
[Plf.]  be  at  liberty  to  seal  up  such  parts  of  the  documents  Order  s;ivinor 
specified,  etc.  [as  in  last  Precedent].  liberty  to  seal 

up.  (w) 

1.  The  four  documents  now  produced  and  shown  to  me  Nn.  16. 
and  marked  respectively  being  [describe  the  documents]  Affidavit  as 
referred  to  in,  etc.,  are  four  documents  specified,  etc.  \_as  in  to  sealing. 
No.  14,  or  as  may  be]. 

2.  I  have  sealed  up  such  parts  of  the  said  documents 
marked  as  do  not  relate,  etc. 

3.  The  parts  of  the  said  documents  so  sealed  up  contain 
matters  relating  exclusively  to  my  own  case  [and  title]  in 
this  Action,  and  to  the  best  of  my  knowledge,  information, 
and  belief,  do  not  prove  or  tend  to  prove  the  case  [or  title] 
of  the  Plf.  [Deft.]  or  do  not,  nor  do  or  does  any  of  them, 
relate  to  the  matters  in  question  in  this  Action  or  any  of 
them. 

tion  the  Plf.  [Deft.]  is  to  be  at  liberty  to  seal  up  such  parts  of  the  said 
documents  as  according  to  an  afHdavit  to  be  made  by  him  do  not  relate  to 
the  matters  in  question  in  this  Action  [are  privileged  from  production]. 
If  the  party  sigaiust  wliom  the  order  is  made  does  not  at  the  time  of  the 
application  know  of  the  necessity  for  sealing  up,  he  should,  upon  discover- 
ing that  it  is  so,  make  an  application  to  the  Judge  according  to  No.  14. 
See  Talbot  v.  Marfhfield,  1  Eq.  G.  As  to  the  right  to  seal  up  parts  of 
documents  relating  to  specific  private  matters,  see  Be  Fickerhig,  25  Ch.  Private 
Div.  247.  matters. 

(v)  See  Talhot  v.  Marshfield,  1  Eq.  6. 

((o)  For  form  of  order  directing  unsealing,  see  Jones  v.  Andreics,  58  Form  of  order 
L.  T.  602.  for  uuscaling. 
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CHAPTER  XI. 


EVIDENCE. 


Section  I. — General  Mules  as  to  the  admissibility  of  Evidence. 


Evidence  con- 
fined to  issue 


0.  18  as  to       For  the  County  Court  Kules  as  to  evidence  the  reader  is 

evidence.  referred  to  0.  18.      The  limits  of  the  present   work  forbid 

any  detailed  examination  of  the  rules  of  evidence  in  general ; 
but  the  following  points  should  be  borne  in  mind. 

The  evidence  at  the  trial  must  be  confined  to  the  points  at 
issue,  (x)  that  is  to  say  in  general  to  the  matters  stated  in  the 
particulars  of  claim  or  counterclaim,  and  the  defendant's 
statement  or  notice  of  sjjecial  defence,  if  any.  Thus  if  in  an 
action  for  specific  performance  of  an  agreement  for  the  sale 
of  land,  the  defendant  should  state  by  way  of  defence  that 
the  Statute  of  Frauds  has  not  been  complied  with  ;  because 
no  note  or  memorandum  in  writino;  of  the  alleged  ag-reement 
was  ever  made  or  signed,  the  plain tifii"  would  not  be  allowed, 
at  the  trial,  to  give  evidence,  to  show  that  the  agreement, 
though  only  verbal,  was  binding  on  the  ground  of  part  per- 
formance, unless  the  particulars  contain  a  statement  to  that 
effect,  {y)  If  they  do  not,  the  plaintifi"  should,  before  trial, 
have  delivered  amended  particulars  under  0.  14,  r.  13.  It  is 
obvious  that  the  justice  of  the  case  so  requires,  in  order  to 
prevent  the  defendant  being  taken  by  surprise. 

Upon  this  principle,  evidence  of  collateral  facts  is  inad- 

facts— res  inter  niissible,  as  being  irrelevant.  Thus,  on  a  question  whether 
rent  was  payable  quarterly  or  half-yearly,  evidence  of  the 
mode  in  which  other  tenants  of  the  same  landlord  paid  their 
rent  was  rejected,  as  being  res  inter. alios  actse,  (z)  and,  under 

Cross  examina-  the  same  rule,  a  party  cannot  even  in  cross-examination  be 


Collateral 


tiou — fraud. 


(x)  Taylor  on  Evidence,  8th  ed.,  p.  289. 
(y)  See  s.  80  of  C.  C.  Act,  1888 

(z)  Carter  v.  Pryhi;  I  Peake,  130 ;  but  see  Blake  v.  Albion,  etc.,  Society, 
4  C.  P.  D.  94. 
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asked  a  question  tending  to  prove  him  guilty  of  fraud  not 
pleaded. (a) 

Another  rule  is  that  the  burden  of  proving  a  proposition  lies  Onus  proband!. 
on  the  party  who  substantially  asserts  the  affirmative  of  the 
issue,  (b)  Thus  if  a  plaintiff  seeks  to  enforce  a  claim  on  the 
ground  that  the  defendant  took  certain  property  with 
notice  of  a  trust  in  the  plaintiff's  favour,  the  onun prohandi  as  to 
the  notice  is  on  the  plaintiif  if  the  defendant  denies  it.  The 
rule  is  subject  to  some  few  exceptions,  which  are  fully  treated 
in  Ml".  Pitt  Taylor's  excellent  treatise,  (c)  It  is  obviously 
more  easy  in  general  to  prove  an  affirmative  than  a  negative 
proposition  ;  and  it  is  only  reasonable  that  a  party  who 
relies  upon  the  existence  of  a  given  fact,  should  be  called 
upon  to  prove  it.  But  it  is  sometimes  possible  to  express  Qualificationof 
the  same  proposition  both  in  a  negative  and  in  an  affirma-  ''"'*^- 
tive  form.  Thus,  if  a  landlord,  by  his  Statement  of  Claim 
in  a  Common  Law  action  against  his  tenant,  allege  that  the 
tenant  did  not  keep  the  property  in  repair,  pursuant  to  a 
covenant  in  that  behalf,  and  claim  damages  accordingly,  the 
onus  probandi  would  bo  upon  the  landlord,  because  he  alleges 
the  same  thing  as  an  affirmative  proposition  to  the  effect  that 
the  tenant  has  committed  a  breach  of  the  covenant.  In  such 
cases  the  Court  considers  the  substance  of  tho  issue,  rather 
than  the  words  in  which  it  is  expressed,  (d) 

Another  rule  is  that  the  best  evidence  must  be  produced  Best  evidence 
of  which  the  case  is  in  its  nature  suscejitible.  (c)    Upon  this  required, 
principle,  it  was  necessary  prior  to  the  passing  of  the  Common 
Law  Procedure  Act,  1854,  that  a  deed,   or  other  document 
subscribed  by  witnesses,  should  be  verified  by  the  attesting 
witnesses,  if  alive,  and  competent,  or  one  of  them.      Now  Deed  may  be 
such  an  instrument,  if  not  required  by  law  to  be  attested,  proved  by 
may  be  proved  by  comparison  of  handwriting.  (/)  hlndwHtilig. 

(a)  Levp.r  v.  Goodwin,  W.  N.  (87)  107. 

ill)  Taylor  on  Evidence,  p.  :511  ;   Tolnnan,  v.  rorthury,  L.  R.  5  Q.  B.  '^'^-w^  ^^~iS  ¥,^C' 
288  (forfeiture — evidence  of  lessee  permitting  sale  by  auction).  -^  Cj.  (ft- 

(c)  1  Taylor  on  Evidence,  pp.  343,  et  seq. 

id)  lb.  341. 

(e)  Tliis  rule  does  not  demand  the  greatest  amount  of  evidence  which 
can  po.ssil)ly  be  given  of  any  fact;  but  its  design  is  to  prevent  the  intro- 
duction of  any,  which,  from  the  nature  of  tlio  case,  supposes  that  better 
evidence  is  in  tho  jinssession  of  the  party.  It  is  ado])ted  for  tlic  preven- 
tion of  fraud ;  for  when  better  evidence  is  withlield,  it  is  only  fair  to 
presume  that  the  party  has  some  siiii.ster  motive  for  not  producing  it,  and 
that,  if  offered,  his  design  would  be  frustrated  :  ib.  p.  3(55.  Common  Law 

(/)  Bee  Common  Law  Procedure  Act,  1851  (c.  125),  ss.  2(1  and  27.  Procedure  Act 
By  s.  103  the  enactments  contained  in  s-s.  20-27,  and  certain  other  sections  j^r,^  ^j,  2(j     ' 

and  27. 
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Classification 
of  cases  wiien 
contents  of 
documents 
must  be  proved 
by  producing 
original. 


Instruments 
required  by 
law  to  be 
in  writing. 

Statute  of 
Frauds. 


Instruments 
which  the 
parties  have 
reduced  to 
writing. 

Disputed 
documents 


resolutions — 
newspapers. 


Another  example  of  this  rule  is,  ihat  the  contents  of  a 
written  instrument  which  is  capable  of  being  produced,  must, 
as  a  general  rule,  be  proved  by  the  original  instriiment 
itself,  and  not  by  a  copy,  or  by  parol  evidence ;  and  there- 
fore, a  question  asking  of  a  witness  the  contents  of  such  a 
document  may,  under  such  circumstances,  be  objected  to 
by  the  opposing  advocate. 

The  cases  which  require  the  contents  of  a  document  to 
be  proved  by  the  document  itself  have  been  arranged  into 
three  classes  ;  the  first  class  relating  to  those  instruments 
which  the  law  requires  to  be  in  writing;  the  second  to  those 
contracts  which  the  parties  have  in  fact  put  in  writing;  and 
the  third  to  all  other  writings,  the  existence  or  contents  of 
which  are  disputed  and  which  are  material  to  the  issue,  (g) 

With  reference  to  the  first  class,  if  an  instrument,  in  order 
to  be  binding  is  required  by  law  to  be  in  writing,  oral 
testimony  cannot  be  substituted  for  that  of  the  written 
instrument.  For  example,  the  Statute  of  Frauds  provides 
in  effect  that  an  agreement  concerning  land  shall  not  be 
enforced  unless  the  same  or  some  note  thereof  be  in  writing 
and  signed  by  the  party  against  whom  the  action  is  brought. 
To  hold  that  such  an  agreement  could  be  enforced  without 
the  provisions  of  the  Statute  being  complied  with,  and  though 
the  Statute  be  properly  pleaded,  would  be  in  effect  to  repeal 
the  Statute  itself.  (Ji)  As  to  the  second  class,  the  writing 
must  be  produced  because  the  parties  have,  by  their  own 
act,  made  it  the  appropriate  evidence  of  the  agreement.  (^) 
With  reference  to  the  third  class,  oral  evidence  cannot  be 
substituted  for  any  ivriting  the  existence  or  contents  of  which  are 
disputed,  and  which  is  material  to  the  issue  between  the  parties, 
and  is  not  merely  the  memorandum  of  some  other  fact. 
Thus  a  witness  cannot  be  asked  whether  certain  resolutions 
were  published  in  the  newspapers,  neither  can  he  be 
questioned  as  to  the  contents  of  his  account-books ;  but  the 


since  repealed  by  46  &  47  Vict.  c.  49  and  previous  statutes,  are  made 

Proof  of  deed     applicable  to  every  civil  court  in  England;  but  in  ex  parte  applications 

on  ex  parte        in  Lunacy  and  in  the  Chancery  Division  the  Court  still  requires  proof  by 

application.        the  attesting  witness  if  it  is  possible  to  obtain  it :  Be  Rice,  32  Ch.  Div.  35. 

The  case  would  appear  to  be  difl'erent  where  tiiere  is  an  oj^pontnt  who  is 

able  to  test  the  weight  of  other  evidence. 

(</)  Taylor,  371. 

(/()  This  has  practically  been  done  to  the  extent  to  which  parol  agree- 
ments concerning  land  can  be  enforced  on  the  ground  of  part  jjcrformauce. 
(i)  Morris  v.  Delohbel-Fehpo,  2  Ch.  (92)  355. 


'^f-  - 


^  i^.^  S^cL  /'  f-  '■  ^'J-.  ^4. 
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papers  or  the  books  themselves  must  bo  produced  as  being  the  Contents  of 
best  evidence.  (  /)  accounts 

books 

Where  the  vrriting  does  not  fall  within  any  of  the  three 
classes  already  described,  no  reason  exists  why  oral  evidence  Oral  evidence 
should  be  excluded.     If,  therefore,  a  written  communication  ,  contents  of 

documenls. 

be  accompanied  by  a  verbal  one  to  the  same  effect,  the  latter 

may  be  received  as  independent  evidence,  though  not  to  prove 

the  contents  of  the  writing,  nor  as  a  substitute  for  it.  (h) 

Secondary  evidence  of  the  contents  of  a  document  is  in  When 

general  admissible  at  the  trial  only  when  it  is  shown  that  the  ■''6<:°°'i^>T 
°  ,  .  .  "^  evidence 

primary  or  best  evidence  is  out  of  the  party's  power.      It  is  admissible, 
admissible  first  when  the  original  writing  is  destroyed  or  Wlaen  original 
lost;(Z)  secoudly,whenits  production  is  physically  impossible:  '*^®*'  ^*^- 
— e.g.,  in  the  case  of  inscriptions  on  tombstones,  or  at  least  Pi'<"^uction 

-,•■(■,.  .  .1  c        1  ^•  \  1  •    Ti       physically 

highly  inconvenient,  as  m  the  cased  public  records  ;  thirdly,  impossible— 
when  the  document  is  in  the  possession  of  the  adverse  party  inscriptions  on 

T  r  ry,  .•  i    •  -i-L       j.        j.'        tombstones, 

who  refuses,  after  notice,  and  lu  some  cases  without  notice,  g^^. 
to  produce  it ;  fourthly,  when  the  writing,  e.g.,  a  title-deed  is  Hicrhly  incon- 
in   the  hands  of  a  third  party,  who  is  not  conijiellable  by  venient — 
law  to  produce  it,  and  who  being  called  as  a  witness  with  ^^^  icrecor  s, 
a   subpoena  duces  tecum,  relies  upon    his  right   to    withhold  Documents  in 
it ;    fifthly,    when  the  law  raises  a   strong  presumption   in  possession  of 
favour  of  the  existence  of  the  document,  as  in  the  case  of  the  or  of  third 
instrument  appointing  to  a  particular  ofiice  a  person  who  has  P*'''^)'  "^^^ 
acted   in   an   official   capacity ;    sixthly,   when    papers    are  produce^it 
voluminous,  and  it  is  only  necessary  to  prove  their  general  Presumption 
results  ;  and  lastly,  when  the  question  arises  upon  the  exami-  in  favour  of 
nation  of  a  witness  on  the  voir  dire  or  preliminary  exaiiiina-  ^^•"^'^^^e  of 

tion  as  to  his  competency,  (ni)  ^  Voluminous 

But  there  are  no  degrees  of  secondary  evidence  where  such  documents, 
evidence  is  admissible;  that  is  to  say,  no  rule  preventing  Examinai ion 
weaker  evidence  being  adduced  rather  than  stronger,  (ii)     If  ^^  ^°"'  '^"''^• 

No  degrees 
(i)  1  Taylor  on  Evidence,  p.  380.  of  secondary 

\k)  lb.  38i.  "^'^^"'=^- 

(?)  As  to  secondary  evidence  of  a  lost  mortgage  deed,  etc.,  see  Heath  v.  Lost  mortgage 

Crealock,   10  Ch.  22 ;    WalJy  v.   Gray,    20   Eq.    238.     When   a   copy   is  deed. 

admitted  the  original  ■will  be  presumed  to  have  been  properly  stamped  in  stamp. 

absence  of  evidence  to  the  contrary :  Marine,  etc.,  Co.  v.  Haviside,  L.  E. 

5  H.  of  L.  624. 

As  to  secondary  evidence  of  the  contents  of  a  lost  will,  see  Woodward  v.  £ost  will. 

Goulstone,  11  App.  469;  Harris  v.  Knight,  15  P.  Div.  170. 
As  to  proof  of  picture  by  means  of  a  photograph,  see  Lucas  v.  Williams,  Proof  of 

2  Q.  B.  (y2)  113.  picture  by 

(m)  lb.,  p.  396.  photograph, 

(n)  Doe  V.  Ross,  7  M.  &  W.  102. 
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Judge  may- 
examine 
document 
objected  to. 

Hearsay 
evidence  not 
admissible. 


Statement  in 
book — parish 
register. 


Affidavits  on 
information, 
etc.,  admitted 
on  inter- 
locutory 
aj)j)lication. 


a  document  te  lost,  and  a  witness  be  called  to  prove  its 
contents  from  mere  recollection,  the  opponent  cannot  object 
to  the  examination  on  the  ground  that  it  has  not  been  proved 
that  there  is  no  copy  of  it  in  existence.  The  difference  between 
such  evidence  and  that  of  a  person  who  produces  a  copy  which 
he  can  swear  he  carefully  compared  with  the  original,  is  a 
question  as  to  the  weight  of  the  evidence,  rather  than  as  to 
its  admissibility. 

Where  the  law  has  made  express  provision  for  the  proof  of 
certain  documents  by  means  of  examined  certified  or  office 
copies,  (o)  the  result  is  to  make  such  copies  primary  instead 
of  secondary  evidence,  as  they  previously  were. 

It  is  the  province  of  the  Judge  to  decide  whether  a  docu- 
ment is  admissible  or  not ;  and  for  this  purpose,  he  is  entitled 
to  look  at  the  document,  and  examine  its  contents,  {p) 

Another  example  of  the  rule  now  under  consideration  is 
that  hearsay  evidence  is  not  admissible  at  the  trial  of  an 
action.  When  a  witness  at  the  trial  testifies  to  any  fact,  it 
should  clearly  be  a  fact  within  his  own  knowledge,  and 
should  be  given  upon  oath  or  its  equivalent ;  and  the  party 
against  whom  he  is  called  should  have  an  opportunity  of 
testing  the  value  of  his  statement  by  cross-examination.  It 
is  clear  that  these  advantages  could  not  be  obtained  if 
material  evidence  were  received  at  second  hand,  or  after 
passing  through  several  channels. 

So  also  the  fact  that  a  statement  is  recorded  in  some  book 
or  document,  is  no  proof  of  the  fact,  unless  the  book  or  docu- 
ment be  admissible  in  evidence  upon  some  special  ground — 
e.g.,  in  the  case  of  a  parish  register  of  bajitisms,  marriages, 
or  burials,  which  is  made  evidence  by  statute.  The  term 
"  hearsay  evidence  "  applies  to  all  evidence  (whether  of  what 
is  said,  written,  or  done)  which  depends  on  the  veracity  and 
competence  of  some  person  other  than  the  person  called  as  a 
witness,  (q)  But  on  the  hearing  of  an  interlocutory  appli- 
cation affidavits  founded  upon  information  and  belief  are 
admissible,  (r)  Moreover  the  rule  now  under  consideration 
with  reference  to  evidence  at  the  trial  of  civil  actions  is 
subject  to  the  following  exceptions ;  and  in  these  cases, 
having  regard  to  the  assumed  absence  of  better  testimony, 

(o)  Infra. 

(p)  lie  Ihiivtrcy,  2  Q.  B.  (93)  119. 

(7)  1  Taylor  rm. 

(r)  Infra,  p.  161 ;  and  sec  Gilbert  v.  Endean,  9  Ch.  Div.  259. 
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hearsay  may  be  admitted — namely,  first,  (s)  matters  of  public  When  hearsay 
and  general  interest ;  secondly,  those  relating  to  pedigree  ;  {t)  e^'dence  ad- 
thirdly,  ancient    documents  when   tendered   in   support   of  —matters  of 
ancient  possession  ;    fourthly,  declarations  of  deceased  per-  public  interest 
sons   against   their    pecuniary   or   proprietary   interest ;  («)      "  P^  'giee. 
and,  lastly,  declarations  of  deceased  persons  in  the  course  of  doTumeiits 
business  or  professional  employment,  (y)  Declarations  of 

Evidence  of  certain  declarations  and  acts  is  also  admissible  deceased  per- 
as  being  part   of  the  res  qestas  or  things  done  (including  ?°"*  against 

°^.  -^  .^  °  interest  or  in 

words  spoken),   in  tlie   course  of  a  transaction.     Thus  the  the  course  of 
declarations  of  a  person  at  the  time  of  entering  on  land  as  business,  etc. 
of  a  mortgagee  taking  possession  are  admissible  in  evidence,  ^'^^  gestx. 
not   as   hearsay,    but   as   being   in   the   nature   of   original 
evidence  of  what  his  intentions  were  in  so  entering,  (w)     In  State  of  mind 
like  manner  it  was  held  in  a  recent  case  (x)  that  evidence  of  °^  deceased 

D  G  rs  0  u 

statements  made  by  a  deceased  person  to  his  medical  attend- 
ant was  admissible  to  show  his  state  of  mind  at  the  time  of 
making  the  same. 

Another  rule  is  that  parol  evidence  is  not  admissible  of  Parol  evidence 
what  passed  between  the  parties  to  a  written  contract  at  or  to  varv  wrTtten 
before  the  time  when  it  was  made,  so  as  to  add  to  or  sub-  contract, 
tract  from,  or  in  any  manner  to  vary  or  qualify  the  written 
contract.  (?/)     When  parties  deliberately  commit  their  rights 
and  obligations  to  writing,  it  is  only  reasonable  to  suppose 
that  the  writing  contains  all  the  material  terms  of  the  con- 
tract they  intended  to  enter  into.     But  in  cases  of  doubt,  But  parol 
parol  evidence  may  be  given  to  explain  the  written  instru-  evidence  of 
ment — e.g.,  by  evidence  of  usage,  or  by  evidence  to  identify  sometimes' 
either  persons  or  things.     If,  however,  the  agreement  is  not  admissible  ia  ^,1^ 

explanation    y-j 

(s)  1  Tavlor  on  Evidence,  537.  /.  c.^^.^ 

\t)  Re  turner,  29  Ch.  D.  990;  Haines  v.  Guthrie,  13  Q.  B.  Div.  818;  ^"''  '"^ 

Frederick  v.  A.-G.,  L.  E.  3  P.  &  D.  270;  Lyell  v.  Kennedy,  14  App.  437. 

!«)  Highum  v.  Eidgimy,  10  East,  109;  and  notes  thereto  in  2  Smith's 
Leading  Cases,  348;  Waldo  v.  Gray,  W  Eq.  247;  Massey  v.  AJlen, 
13  Ch.  D.  558;  Ex  parte  Eevell,  13  Q.  B.  Div.  726;  14  ib.  415;  New- 
bould  V.  S7nith,  33  Ch.  Div.  128, 14  App.  423  ;  Gery  v.  Redman,  1  Q.  B.  D. 
161 ;  Taylor  v.  Witham,  3  Ch.  D.  605. 

(v)  Price  v.  Torrington,  1  Salk.  285 ;  and  notes  thereto  in  1  Smith's 
Leading  Cases, 352  ;  Massey  v.  Allen,  supra,;  Trotter  v.  Maclean,  13  Ch.  D. 
574 ;  Lauderdale  Peerage,  10  App.  692 ;  Smith  v.  Andrews,  2  Ch.  (91) 
694 ;  EojK  v.  H.,  W.  N.  (93)  20. 

(w)  See  1  Taylor,  519 ;  Parrott  v.  Watts,  W.  N.  (77)  251. 

(x)  Morley  v.  Loughnan,  1  Ch.  (93)  755. 

(y)  Goss  V.  Nugent,  5  B.  &.  Ad.  64,  65 ;  Evans  v.  Roe,  L.  E.  7  C.  P.  138  ; 
Abrey  v.  Crux,  5  ib.  37  ;  Malpas  v.  L.  &  S.  W.  Ry.  Co.,  1  ib.  336  ;  Barrow 
V.  Dyster,  13  Q.  B.  D.  635  ;  Albert  v.  Grosvenor,  &g.,  Co.,  L.  E.  3  Q.  B.  123 ; 
but  see  Williams  v.  Stern,  5  Q.  B.  Div.  409. 
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or  to  show        one  which  the  law  requires  to  he  in  writing,  it  is  competent 

subsequent  ^q  ^]^g  parties  after  the  written  ae-reement  has  been  entered 
variation,  etc.    .  i  ^,^^  it- 

into,  to  make  a  new  contract  annulling,  adding  to,  or  other- 
wise varying  the  terms  of  the  original  contract,  (z) 
Rule  not  uni-        The  rule  is  not  of  universal   application.     It   does  not 
versa!    nor      apply  to  such  informal  documents  as  a  receipt  for  money, 

applicable  to  ,\   ,     .  ,  .     ^    .      .  .  ,  ,.  j.   /    n      tvt  -n 

receipt  • col-   which  is  only  prima  J acie  evidence  or  payment,  (a)     JNor  wiii 

lateral  agree-    it  prevent  One  of  the  parties  to  a  written  agreement,  even 

though  it  be  made  by  deed,  from  giving  parol  evidence  of  a 

co-temporaneous  or  prior  collateral  agreement  between  the 

same  parties ;  unless,  the  collateral  agreement  contradict 
Contract  the  written  agreement ;  (h)  nor  does  it  prevent  pari>l  evidence 

_oun  e  on  "jjeing  given  to  prove  that  the  instrument  was  obtained  by 
bideration.         fraud,  or  never  had  any  binding  force  by  reason  of  its  being 

founded  on  an  illegal  consideration  different  from  that 
Escrow.  stated  in  the  instrument  itself;  (c)  or  that  a  deed,  though 

purporting  to  be  signed,  sealed,  and  delivered  in  the  usual 
Instrument  way,  was  Only  executed  as  an  escrow  ;  (<i)  or  that  an  agree- 
only  intended  jjjgjjt  in  writing  appearing  to  be  duly  signed,  was  only 
on  performance  intended  to  become  binding  on  the  performance  of  a  con- 
of  condition,  dition  which  was  never  performed  ;  (e)  nor  prevent  a  defend- 
Specific  per-  g^^t  in  an  action  for  specific  performance  of  an  agreement 
the  ground  of  Concerning  land,  from  giving  parol  evidence  to  show  that  by 
fiaud,  mistake,  fraud,  mistake,  or  surprise,  the  written  agreement  does  not 

express  the  real  intention  of  the  parties ;  (/)  or  from  resist- 
rescinded"^         ing  specific   performance  on  the    ground   that   the  written 

agreement  has  been  completely  put  an  end  to  by  a  sub- 

(z)  Goss  V.  Nugent,  supra. 

(a)  2  Taylor,  965.  As  to  parol  evidence  to  add  to  the  terms  of  an 
agreement  as  appearinfr  in  the  minutes  of  a  board  meeting  of  a  joint  stock 
company,  see  Re  Pyle  Worlis,  1  Ch.  (91)  184. 

(h)  Ershine  v.  Adeane,  8  Cli.  756  (parol  agreement  by  landlord  to  keep 
down  game  made  in  consideration  of  lessee  accepting  lease  of  farm) : 
Spicer  V.  Martin,  14  App.  12;  Salaman  v.  Glover,  20  Kq.  4-14;  Pearson  v. 
P.,  27  Ch.  Div.  148,  149 ;  HeseHine  v.  Simmons,  2  Q.  B.  (92)  555. 

(c)  Collins  v.  Blantern,  2  Wils.  341,  and  1  Smith's  L.  C  398. 

(d)  Watkins  v.  Nash,  20  Eq.  262.  In  this  case  the  deed  not  only 
appeared  to  be  executed  in  the  usual  way,  but  it  had  been  delivered  to 
the  solicitor  of  the  party  entitled  to  the  benefit  thereof. 

(p)  P«/m  V.  Campbell,  6  E.  &  B.  370 ;  see  also  Rogers  v.  Hadley, 
2  H.  &  C.  227. 

(/)  On  the  grftund  that  though  the  statute  says  that  a  written  agree- 
ment shall  not  bind,  it  does  not  sav  that  a  written  agreement  shall  hind : 
Woollam  v.  Hearn,  7  Vcs.  211 ;  2  'Wh.  &  Tu.  L.  C.  Eq.  508  (difference 
between  seeking  and  resisting  specific  performance) ;  Jervis  v.  Berridqe, 
8  Ch.  351  ;  OUey  v.  Fisher,  34  Ch.  D.  367  ;  Martin  v.  PycroJ't,  2  D.  M.  &G. 
785. 
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sequent  parol  agreement ;  (g)   nor  prevent  a  plaintiif  from  Evidence  to  set 
ffivino;  parol  evidence  in  support  of  an  action  to  rectify  or  ^^"^'^  instru- 

.  .  .  merit  on 

set  aside  a  written  instrument  on  the  ground  of  mistake  or  ground  of  mis- 
fraud,  (h)  take,  etc. 

Another  and  very  important  rule  is,  that  in  examining  a  Leading 
witness  in  chief  leading  questions — i.e.,  questions  suggesting  <iufistiun.s. 
the  answers  to  them,  or  which  admit  of  a  simple  answer 
"  yes  "  or  "  no,"  (i)  are  not,  in  general,  admissible,  (j)     The 
advocate  may,  however,  lead  a  witness  up  to  the  main  issues 
by  asking  leading  questicms  as  to   introductory  matter,  or 
such  matter  as  is  common  ground  between  both  parties ;  and 
leading  questions  may  be  put  if  the  Judge    should  be   of 
opinion  that  the  witness  has  proved  hostile   to    the  party  }„„  hostile 
calling  hiiu.     But  the  question  whether  the  witness  is  hostile  Discretion  of 
or  not,  is  one  entirely  in  the  discretion  of  the  Judge,  {h)  Judge. 

It  is  contrary  to  all  rules  of  evidence  and  opposed  to 
natural  justice  that  the  evidence  of  one  party  should  be 
received  as  evidence  against  another  party  without  giving 
the  latter  an  opportunity  of  testing  its  truthfulness  by  cross- 
examination,  (I)  but  it  has  been  recently  held  by  the  Court  No  right  to 

of  Appeal  that  where  the  Judge  at  the  trial  of  an  action,  for  cross-examine 
1  .  .    „       .  ,  ,.   , ,        .  ,.  .  vvithout  leave 

ms  own  satistaction  or  that  ot  the  jury,  directs  a  witness  to  vvitness 

be  called  and  examines  him  without  the  intervention  of  the  examined  by 

advocate,  there  is  no  right  on  either  side  to  cross-examine       °  ' 

(g)  Robinson  v.  Page,  3  Euss.  119. 

(/t)  OUey  V.  Fisher,  supra ;  Haiiley  v.  Pearson,  13  Ch.  D.  545  ;  James  v. 
Coiichmun,  29  Cli.  D.  212 ;  Clark  v.  Girdwood,  7  Ch.  Div.  9 ;  Lovesy  v. 
Smith,  15  Ch.  D.  655 ;  Cato  v.  Thompson,  9  Q.  B.  Div.  620. 

(i)  But  if  a  witness  be  asked  in  cross-examination  whether  he  used  a  Exceptions, 
particular  expression,  and  he  deny  having  done  so,  the  cross-examining 
advocate  may  afterwards  read  from  his  note.'s  the  very  words  to  a  witness 
of  his  own  called  to  i)rove  that  the  expression  was  in  fact  used :  Edmonds  v. 
Walter,  3  Stark.  8. 

(./)  This  rule  ;ipplies  also  to  re-examination.     It  does  not  apply  to  cross-  Cross-examina- 

examination ;  but  by  E.  S.  C.  1883,  O.  36,  r.  38,  power  has  been  given  to  tion — re- 

a  Judge  to  diballow,  even  in  that  case,  cjui  stions  which  appear  to  him  to  examination. 

be  vexatious  or  iirelevant.     See  also   Lever  v.  Goodwin,  W.  N.  (87)  107.  d  ;•  t    j 

mi  •     i-  ..  I  a      \  I.         J.L  •  ■  i    i'  XI  rower  of  Judge 

Ine  re-examinati'in  must  be  connncd  to  mattt-rs  arising  out  ot  the  cross-  .    a-  .  u 

examination:  Blewett  v.  Treqonninq,  3  Ad.  &  E.  554;  and  if  the  advocate  , 

u      1  1  •  •    •  »  »'  1  .  1    1  I  i  i    1  vexatious 

should  in  re-examining  remember  any  question  which  he  ought  to  h  tve  ■• 

asked  in  chief,  he  should  ask  leave  of  the  Judge  to  put  tlic  question  riunc  "^ 

pro  tunc.  Re-examina- 

A  defendant  vendor  sued  for  misrepresentation  cannot  be  asked  in  chief  tion  contined 
if  he  himself  believed  his  representation  to  be  true :  Hine  v.  Campion  to  matters 
7  Ch.  1).  344.  arising  out  of 

(k)  Rice  V.  Hoicard,  16  Q.  B.  D.  681  ;  Price  v.  Manning,  42  Ch.  Div.  cross-examina- 
372.     As  to  the  power  of  an  examiner  to  treat  a  witness  as  hostile,  see  tion. 
OMsen  v.  Terrero,  10  Ch.  127;  1  Taylor,  1197.  p„,..„,.  .f 

(0  4W«nv.J.,W.N.(94)81.  examiner  as  to 

L   2  hostile  witness. 
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such  witness.     If  the   evidence   of   the    witness   given   in 

answer  to  questions  put  to  him  by  the  Judge  is  adverse  to 

either  of  the  parties,  leave  should  be  given  to  that  party  to 

cross-examine  the  witness  upon  his  answers,  but  a  general 

cross-examination  ought  not  to  be  permitted,  (m) 

Common  Law        By  s.  22  of  the  Common  Law  Procedure  Act,   1854  (c. 

1854,  s.  22.     '  125),  it  is  enacted  that  "a  party  producing  a  witness  shall 

How  far  a         not  be  allowed  to  impeach  his  credit  by  general  evidence  of 

d'*  c  v'diThis      ^^*^  character  ;  but  he  may,  in  case  the  witness  shall,  in  the 

own  witness,     opinion  of  the  Judge,  prove  adverse,  contradict  him  by  other 

evidence,  or,  by  leave  of  the  Judge,  prove  that  he  has  made 

at  other  times  a  statement   inconsistent   with    his   present 

testimony ;    but  before   such   last-mentioned    proof  can   be 

given,  the  circumstances  of  the  supposed  statement,  suflScient 

to  designate  the  particular  occasion,  must  be  mentioned  to 

the  witness,  and  he  must  be  asked  whether  or  not  he  has 

made  such  statement." 

Evidence  to  Evidence  may  be  called  to  contradict  an  opponent's  witness 

contradict  .  ''  .  .  K  . 

witness ;  duty  on  all  points  material  to  the  isssue ;  but  with  a  view  thereto, 

to  call  atten-    attention  should  be  called  in  their  cross-examination  to  the 

in  question.       specific  points  on  which  it  is  intended  to  contradict  them — in 

order  to  give  them  the  opportunity  of  offering  any  necessary 

explanation.     Thus  where  in  an  action  for  an  injunction  to 

restrain  a  neighbouring  manufacturer  from  carrying  on  his 

business,  so  as  to  cause  a  nuisance  by  the  emission  of  fumes 

containing    sulphuretted    hydrogen,   one    of    the   plaintiff's 

witnesses  stated  that  the  plain-tiff  manufactured  Brunswick 

black  and  Japan  black  ;  it  was  held  that  the  Plaintiff  and  his 

other  witnesses  who  were  afterwards  called,  should  have  been 

asked  in  cross-examination  whether  those  substances  were 

made  from  foreign  asphaltum,  and  whether  foreign  asphaltum 

contained  sulphuretted  hydrogen,  before  scientific  evidence 

to  that  effect  could  be  admitted  in  order  to  prove  thereby 

Leave  to  give    that  the  plaintiff's  own  works  caused  the  nuisance,  (n)     In 

re  u   ing  evi-   ^j^-^  ^^^^  -^  ^^^  j^^j^  \\iSii  where  a  party  is  taken  by  surprise 

dence  in  case  oi  _  .  .  J  l 

surprise.  by  a  point   made  against  him   at   the  hearing,   the  Judge 

may,  if  he  think  right,  at  any  stage  of  the  trial,  allow  him 

Evidence  on      to   produce   rebutting    evidence ;    and   if  such   permission 

be^refused.^^^^'  ^®    refused,    the    Court    of    Appeal    ought,   in    a    proper 

(m)  Couhon  v.  Dhhorougli,  2  Q.  B.  (91)  316. 

(n)  Bigsby  v.  Dickinson,  4  Cti.  Div.  24 ;   Rogers  v.  Manby,  42  L.  T. 
584. 
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case,   to    permit   tlie   fresh   evidence   to  be   taken   on    the 
appeal,  (o) 

Under  the  old  practice  in  Chancery  prior  to  1852  when 
the   parties   filed   their  affidavits   for  the  hearing,  each  in 
ignorance  of  wliat  his  opponent's  evidence  was  or  would  be — 
or,  as  was  sometimes  put,  "  fought  under  masked  batteries  " — 
an  admission  could  not  be  given  in  evidence  unless  it  had 
been  alleged  in  the  pleadings,  (p)    This  is  not  so  now ;  because  Admissions' 
the  practice  of  pleading  mere  evidence  has  been  abolished,  {q)  "^^^^^l^^^ 
Under  the  present  practice,  however,  and  in  analogy  to  the  ^  ^  ^    ^'_ 
old  Common  Law  rule  referred  to  in  the  last  paragraph,  if  tunityof 
the   party   who   has   made   such    an   admission,   has    been  explanation 
examined    as   a    witness,    the    opposing    advocate   will   not 
be  allowed  to  adduce  evidence  of  the  admission,  if  he  has 
not  called  attention    to  it  in  cross-examination,  and  if  the 
party  has  not  been  so  examined,  the  evidence  will  only  be 
admitted  on  condition  of  his  own  advocate  being  allowed  to 
call   him,   and    give   him   an   opportunity   of  offering   any 
necessary  explanation,  (r) 

The  following  other  sections  of  the  Common  Law  Proce- 
dure Act,  1854,  should  also  be  borne  in  mind. 

S.  23  : — "  If  a  witness,  upon  cross-examination  as  to  a  former  S.  23. 

-■    1      ,  .         ,     •       ,     .1         T  •     i       xi        a  J.^     Proof  of  con- 
statement  made  by  him  relative  to  the  subject-matter  oi  the  tradictorj 

cause,  and  inconsistent  with  his  present  testimony,  does  not  statements  of 

distinctly  admit  that  he  has  made  such  statement,  proof  may  ^Jj^'^ggg 

be  given  that  he  did  in  fact  make  it ;  but  before  such  proof  but  occasion  of 

can  be  given,  the  circumstances  of  the  supposed  statement,  j^"^*^  3*^  ^^^' 

sufficient    to   designate   the    particular   occasion,    must   be  tvitness. 

mentioned  to  the  witness,  and  he  must  be  asked  whether  or 

not  he  has  made  such  statement."  (s) 

S.  24 : — "  A  witness  may  be  cross-examined  as  to  previous  S.  24. 

,     ,       ,  .       .  ...  1         -,  •    j_  •■•         Cross-examma- 

statements  made  by  him  m  writing,  or  reduced  into  writing,  ^^^^  ^f  witness 

relative  to   the   subject-matter  of  the  cause,  without  such  as  to  previous 

writing  being  shown  to  him ;  but  if  it  is  intended  to  con-  ^^^[[1^'^"*^*  '^ 

tradict   such    witness  by  the  writing,   his  attention   must,  .^t^^gntioQ 

before  such  contradictory  proof  can  be  giveu,  be  called  to  should  be 

,     ...  ,  called  to 

(o)  This  permission  will  not,  in   general,  be   given   in   a  case  where  statement 
evidence  migltt  have  been  fabricated  iu  the  course  of  the  trial :  Bigshy  v.  * 

Dickinson,  supra. 

(j))  As  a  rule  an  admission  cannot  be  adduced  in  evidence  against  any- 
one except  the  person  who  has  made  it :  Re  Whiteley,  1  Ch.  (91)  561. 

(,g)  Davey  v.  Garrett,  7  Ch.  Div.  il'S. 

(r)  Steuart  v.  Gladstone,  10  Ch.  D.  614.; 

(s)  Hemming  v.  Madduck,  7  Ch.  3i)5. 
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and  Judge  may 
order  writing 
to  be  produced. 


Witness  may 
refresh  his 
memory  from 

notes,  etc. 

But  only  if 
made  at  time 
of  transaction, 
etc. 


Professional 
witness  may 
refer  to 
treatises. 


Documentary 
evidence. 
Divisions  of — 
writings  which 
prove  them- 
selves ; 
those  which 
require  parol 
evidence  in 
addition. 

Writings 
thirty  years 
old.  ' 

Modern 
documents. 


Proof  of 

various  classes 
of  documents 
— public  Acts 
judicially 
noticed — pri- 
vate Acts,  etc. 


Wills. 

8  &  9  Vict. 
c.  113,  s.  3. 
Proof  of  seal, 


those  parts  of  the  writing  which  are  to  he  used  for  the 
purpose  of  so  conti  aclicting  him.  Provided  always,  that  it 
shall  be  competent  for  the  Judge,  at  any  time  during  the 
trial,  to  require  the  production  of  the  writing  for  his  inspec- 
tion, and  he  may  thereupon  make  such  use  of  it,  for  the 
purposes  of  the  trial,  as  he  shall  think  fit."  (t) 

A  witness  may  be  allowed,  while  under  examination,  to 
refresh  his  memory  by  referring  to  written  notes  or 
memoranda ;  but  they  must,  in  such  case,  have  been  made 
by  himself,  or  by  some  one  in  his  presence,  at  the  time  of 
the  transactions  therein  referred  to,  or  so  soon  thereafter  that 
they  would  be  fresh  in  his  recollection,  or  he  must  have 
examined  them  while  fresh  in  his  recollection,  and  found 
them  to  be  correct,  ('t)  In  like  manner,  a  professional 
witness  may  refresh  his  memory  by  referring  to  professional 
treatises. 

Section  II. — Documentary  Evidence. 

Documentary  evidence  is  generally  divided  into  two 
classes — namely,  (1)  those  documents  which  are  admissible 
in  evidence  of  the  facts  therein  appearing,  without  any 
evidence  of  their  validity  being  adduced ;  and  (2)  those 
which  require  parol  proof  before  they  are  admissible.  Thus 
writings  thirty  years  old  or  upwards,  if  proved  to  be  pro- 
duced out  of  the  proper  custody,  are  admissible  in  evidence 
of  the  facts  to  be  deduced  therefrom  ;  and  the  signatures  or 
handwriting  need  not,  in  that  case,  be  proved ;  («;)  but 
more  modern  documents  (if  not  admitted  by  the  opponent) 
should  be  proved  by  parol  evidence  to  have  been  duly 
executed,  signed,  or  written.  Documents  of  the  former 
class  are  generally  spoken  of  as  those  which  prove  themselves, 
and  those  of  the  latter  as  those  which  do  not  prove  them- 
selves. 

Public  Acts  of  Parliament  are  judicially  noticed,  and  do 
not  require  any  proof.  Private  and  local  and  peisonal  Acts 
of  Parliament  and  other  documents  of  a  like  kind,  may  be 
proved  by  prints  purporting  to  be  printed  by  the  Queen's 
printer  without  any  proof  that  they  were  so  printed,  («(;) 

(0  North,  etc.,  Co.  v.  Goldshorough,  eta-  Co.,  2  Ch.  (93)  386. 
00  h'lg  V.  Langton,  2  Q.  B.  D.  2^)6.  ^^^l.^^ (ff-JcJpL  ^0/-^^z.s' 
(y)  'J'Ik;  rule  iipj)l  cs  fn  wills  iis  wtdl  ps  practically  all  other  documents.  ^ 
((")  8  &  9  Vict.  e.  113,  s.  3.    See  also  s.  1,  rendering  unnecessary  any  proof 
of  llie  seal  or  stamp  upon,  or  of  the  signature,  or  of  the  official  character 
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The    records  of  the  superior    Courts  of  Law  and  Equity  Records  of  the 
may  be  proved  either  by  the  production  of  the  originals,  or  ^'§^  Court. 
by  means  of  exemplications  under  the  Great  Seal,  or  under 
the  seal  of  the  particular  court  where  the  record  remains ; 
but  they  are  more  often  proved  by  means  of  office  or  examined 


of  the   person  appearing  to   have   signed  any  official   or  other  public  etc.,  of  official 
document,  in  every  case  in  which    the  original  record  could  have  been  documents, 
received  in  evidence. 

By  the  joint  effect  of  s.  2  of  the  same  Act  and  s.  76  of  the  Judicature  Sio-natures  of 
Act,  1873,  all  courts  and  judicial  officers  are  to  take  judicial  notice  of  tlie  j^j^jo-^s. 
signatures  of  any  of  the  Judges  of  the  Supreme  Court.     As  to  evidc  nee  of  Documentary 
proclamations,  orders,  regulations,  and   certificates  of  Her  Majesty,  the  £\.idence  Acts 
Privy  Council,  the  Treasury,  and  certain  Government  authorities,  depart-  1868-1895. 
mints,  and  officers,  and   other  documents  within  their  control  or  under  p^oy^.^l  pro-' 
theu-  cognizance,  see  the  Documentary  Evidence  Acts,  1868  (c.  37,  s.  2),  clamations  and 
1882  (c.  9,  s.  2),  &  1895  (c.  9) ;  33  &  34  Vict.  c.  14,  s.  12,  and  c.  102  ^^^^^.^  ^{^         ^,^ 
(Naturalization) ;  33  &  34  Vict.  c.  75.  s.  83,  and  39  &  40  Vict.  c.  79,  s.  45  Evidence  Acts  ^V" 
(Education  Department);  33  &  34  Vict.  c.  79,  s.  21,  38  Vict.  c.  22,  s.  9,  _\aturaliza-  ff'f 
44  &  45  Vict.  c.  20,  s.  7  (Post  Office  Regulations,  etc.) ;    34  &  35  Vict.  ^j^^L  ' 

c.  70,  s.  5  (Eules,  etc.,  of  the  Local  Government  Board) ;  57  &  58  Vict.  Education 
c.  60,  s.  719  (Merchant  Shipping  Act,  1894— Documents  under  seal  of,  or  Department, 
signed  by  Secretary  of  Board  of  Trade),     j-p^gt  QtHce  regulations.— Rules  of  Local  Govern- 
ment Board..    Merchant  Shipping  Act — Documents 
under  seal  of  Board  of  Trade. 

As  to  proofs  of  registers,  declarations,  and  certificates  relating  to  British  British  ships, 
ships  see  57  &  58  Vict.  c.  60,  s.  64. 

Documents  sealed  with  the  official  seal  of  the  Treasury  Solicitor,  39  &  Treasury 
40  Vict.  c.  18,  s.  1.  Solicitor. 

Documents  under  the  control  of  the  Controller  General  of  Patents,  Under  control 
Designs,  and  Trade  Marks,  46  &  47  Vict.  c.  57,  ss.  84,  89,  96.  of  Controller 

of  Patents,  etc. 

Documents  deposited  with  the  Board  of  Trade,  or  with  the  Kegistrar  of  ^j^g  Assurance 
Joint  Stock  Companius,  under  the  Life  Assurance  Companies  Act,  1870,  Companies  Act. 
33  &  34  Vict.  c.  61,  s.  17.     Certificates  of  incorporation  of  companies  Certificates  of* 
registered  under  the  Companies  Acts,  1862  to  1890,  and  other  documents  incorporation 
kept  and  registered  at  the  offices  for  registration  of  joint  stock  companies,  ^f  companies 
25  &  26  Vict.  c.  89,  s.  174  (5),  40  &  41  Vict.  c.  26,  s.  6.     Register  of  Ke^ister  of  * 
members  of  such  companies,  25  &  26  Vict.  c.  89,  s.  37.     Proceedings  at  ,iiembers  of 
meetings  of  such  companies,  and  of  their  directors  and  managers,  ih.  s.  67  ;  companies  etc 
Be  Indian,  etc.,  Co.,  26  Ch.  Div.  70  ;  at  meetings  of  municipal  corpora-  Municipal' 

tions,  45  &  46  Vict.  c.  50,  s.  22,  bye-laws,  s.  24.     Orders  and  certificates  of  corporations 

the  Board  of  Trade,  53  &  54  Vict.  c.  63  (Companies  Winding-up  Act,  1890),  Companies 

^-  ^0-  [Winding-up  Act,  1890. 

As  to  judicial  notice  of  signatures  and  seals  of  officers  and  courts  in  Certificates  of 
winding-up  cases,  ih.  s.  125.     As  to  certificates  of  incorporation  or  legistra-  incorporation 
tion  of  building  and  friendly  societies,  their  rules,  and  other  documents  of  building 
relating  thereto.  37  &  38  Vict.  c.  42,  s.  20,  38  &  39  Vict.  c.  60,  ss.  lU  (4)   and  friendly 
11,  sub-s.  7  &  13,  13  Sch.  IV.,  50  &  51  Vict.  c.  56,  s.  16,  57  «&  58  Vict,  societies ; 
c.  47,  s.  26;  Rosenberg  v.  Northumberland  B.  Society,  22  Q.  B.  Div.  3/3.  of  industrial 
Industrial   and   provident   societies,  56  &  57  Vict.  c.  39,  s.  76.     As  to  societies, 
awards    under  the  Copyhold   Acts,  certificates  and  reports  filed  in  the  Awards  under 
office  of  the  Land  Commissioners,  and  the  Settled  Land  Acts,  and  orders.  Copyhold  Acts, 
licences,  and  other  instruments  issued  by  the  Board  of  Agriculture,  see  57  Certificates, 
&  58  Vict.  c.  46,  s.  63,  58  Vict.  c.  9,  45  &  46  Vict.  c.  38,  ss.  48  &  49,  52  &  etc.,  of  Land 
53  Vict.  c.  30,  sa.  2,  6,  7,  11,  &  13  (partly  repealing  s.  48  of  45  &  46  Vict.  Commissioners. 
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Office  or  copies,  {x)     The  former  are  accepted  on  the  mere  credit  of 

examined  ^-^^  officer  whose  diitv  it  is  to  examine  and  compare  them 

copies.  ... 

with   the   originals — the    latter  on   that  of  a  witness   who 

swears  that  he  has  compared  the  same  with  the  originals. 

Now  by  the  E.  S.  C,  0.  37,  r.  4,  office  copies  of  all  writs, 

records,  pleadings,  (?/)  and  documents  filed  in  the  High  Court 

and  of  Board  of  ^'  ^^)'  -As  to  evidence  of  awards  under  the  Inclosure  Acts,  see  8  &  9 
Agriculture  ^^°^-  °-  l^^-  ^^-  ^  (repealed),  104,  105,  146,  «fe  157,  52  &  53  Vict.  c.  30, 
ss.  2,  6,  7,  11,  13.  See  also  41  Geo.  III.  c.  109,  s.  35,  3  &  4  Will.  IV. 
c.  87,  ss.  2  &  4.  Agi cements,  awards,  etc.,  under  the  Tithe  Commutation 
Acts,  6  &  7  Will.  IV.  c.  71,  ss.  2  (repealed)  &  &4,  45  &  46  Vict,  c.  38, 
ss.  48  &  49,  52  &  53  Vict.  c.  30,  ss.  2,  6,  7,  11,  &  13  ;  Gifard  v.  Williama, 
38  L.  J.  Ch.  597 ;  Wilberforce  v.  Hearjield,  5  Ch.  D.  709. 
Agreements,  etc,  under  the  Tithe  Commutation  Acts.] 

Surrenders,  As  to  proof  of  suvreiideri?,  and  admissions  of  and  to  copyhold  estate 

etc.,  of  copy-     hcing  proved  by  copies  examined  and  autlienticated  by  the  steward  of  the 

holds.  Manor,  see  Breeze  v.  Hawker,  14  Sim.  350. 

Plans,  etc.,  As  to  pLms  and  books  of  refeience  deposited  by  railway  companies 

dei  osited  under  the  Kailway  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  9  &  10  of 

under  Railway  that  Act. 

Clauses  Acts. 

Bankruptcy 

proceedings. 

Proceedings, 

etc.,  of  the 

Charity  Com 

missioners. 

Orders  in 

Lunacy,  etc. 


under  Settled 
Land  Acts. 
Awards  under 
Inclosure  and 
Copyhold  Acts, 


Evidence  of  bankruptcy  proceedings,  46  &  47  Vict.  c.  52,  ss.  132 — 140. 
Minutes  of  proceedings,  and  orders,  certificates,  schemes,  and  other 
documents  of  the  Charity  Commissiom  rs,  16  &  17  Vict.  c.  137,  s.  8,  18  & 
19  Vict.  c.  124,  ss.  4  &  5  (partly  repealed  by  50  &  51  Vict.  c.  49,  s.  6),  54 
Vict.  c.  17,  s.  5. 


Orders,  reports,  and  certificates  in  lunacy,  53  Vict.  c.  5,  s.  144, 
Licences,  orders,  and  other  instruments  granted,  made,  issued,  or 
authorised  by  the  Commissioners  in  Lunacy,  ib.,  s.  152. 

As  to  taking  evidence  by  comnil.-sion  in  India  and  the  Colonies,  see 
Commission  in   ^^  &  49  Vict.  c.  74,  and  53  &  54  Vict.  c.  37,  s.  5. 
India  and  the  Colonies.] 


Evidence  by 


Evidence  in 
other  causes. 

Proof  of 
pleadings. 

Filing  of 
pleadmgs  and 
petitions. 


Public  Record 

Office. 


(x)  2  Taylor,  1311.  As  to  reading  evidence  taken  in  other  causes  or 
matters,  see  R.  S.  C,  O.  37,  r.  3 ;  Houdoa  v.  M.  of  Sligo,  29  Ch.  Div.  448  ; 
Llanover  v.  Homfray,  19  Ch.  Div.  224 ;  Bli/th  v.  Fladgafe,  1  Ch.  (91) 
341.  355;  Evans  v.  Briggs,  W.  N.  (87)  240;  'Printing,  etc.,  Co.  v.  Brucker, 
W.  N.  (94)  152.  As  to  proof  of  pleadings  in  such  case :  White  v.  Cox, 
2  Ch.  D.  397. 

(y)  See  also  R.  S.  C,  O.  Gl,  r.  7.  Since  the  Judicature  Act,  pleadings 
are  not  filed  before  judgment,  except  where  a  defendant  fails  to  enter  an 
appearance  (R.  S.  C,  O.  19,  r.  10),  but  tbey  are  filed  at  the  Central  Office 
on  entering  the  judgment  under  ().  41,  r.  1.  Before  an  order  on  petition 
can  be  passed,  the  original  petition  must  be  filed  in  like  manner.  See 
also  R.  8.  C,  O.  61,  rr.  1,  7;  and  as  to  judgments,  etc.,  in  District 
Registries  Judicature  Act,  1873,  s.  61,  and  R.  S.  C,  O.  35,  r.  1. 

The  records  of  the  Supreme  Court  are  kept  at  the  Central  Office  of  the 
Royal  Courts  of  Justice,  except  that  proceedings  in  a  District  Registry, 
down  to  and  including  final  judgment,  are  entered  in  the  District 
Registry.  After  the  records  now  iu  the  Central  Office  shall  be  upwards 
of  twenty  years  old,  they  will  be  liable  to  be  removed  into  the  cu.-^tody  of 
the  ftlaster  of  the  Rolls  at  the  Public  Record  Office  in  Rfdls  Yard, 
Chancery  Lane,  under  the  pro\isioiis  of  ]  &  2  Viet.  c.  94.  S.  13  of  this 
Aft  provides  that  every  copy  of  a  rcc(jrd  in  such  custody,  when  certified 
by  the  deputy  keeper  of  tlie  Records,  or  one  of  the  assistant  Record- 
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of  Justice  are  admissible  in  evidence  in  all  causes  and  matters 
and  between  all  persons  or  parties  to  the  same  extent  as  the 
original  would  be  admissible. 

The  Eegistrar  of  every  Court  shall  cause  a  note  of  all  C.  C.  Act, 
plaints  and  summonses,  and  of  all  orders,  and  of  all  iude-  ,^,^??'  ^'     : 

^  ,  '  '  J       t>    Evidence  of 

ments  and  executions,  and  returns  thereto,  and  of  all  fines,  Cotinty  Court 

and  of  all  other  proceedings  of  the  Court,  to  be  fairly  entered  judgments, 
.  orders   etc 

from  time  to  time  in  a  book  belonging  to  the  Court,  which  ' 

shall  be  kept  at  the  office  of  the  Court ;  and  such  entries  in 

the  said   book,  or   a  copy  thereof  bearing  the  seal  of  the 

Court,  and  purpoiting  to  be  signed  and  certified  as  a  true 

copy  by  the  Eegistrar  of  the  Court,  shall  at  all  times  be 

admitted  in  all  Courts  and  places  whatsoever  as  evidence  of 

such   entries,   and   of  the   proceeding   referred   to  by  such 

entry  or  entries,  and  of  the  regularity  of  such  proceeding, 

without  any  further  proof. 

Certified  copies  of  entries  in  the  office  of  the  Registrar-  Certified 

General  purporting  to  be  sealed  or  stamped  with  the  seal  of  ^°P'^?°^^""^"^' 
/v  ■       t  ■  ^  PIT        111  marriages,  and 

that  office,  are  received  as  evidence  of  the  birth,  death,  or  deaths. 
marriage  to  which  they  relate  without  further  prouf  of  such 
entry.  (2) 

keepers,  and  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
Kecord  Office,  are  receivable  as  evidence  in  all  Courts  of  Justice,  etc., 
without  further  proof,  in  every  case  in  which  the  original  record  could 
have  been  received.  See  Ex  parte  Bunham,  li  Q.  B.  Div.  604  ;  Ex  parte 
Anderson,  ih.  606. 

(2)  6  &  7  Will.  IV.  c.  86,  s.  38.      In  Huhhard  v.  Lus,  L.  R.  1  Ex.  2.55  6  &7  Will. IV, 
(ejectment)  the  Court  of  Exchequer  admitted  certificates  of  births,  etc.,  (..  86  s.  38. 
without  any  evidence  of  identity  ;  but  in  the  Chancery  Division  evidence  Affidavit  of 
must  be  produced  on  inquiries  in  Chambers,  and  on  apjjlications  for  pay-  jdentitv 
ment  of  money  out  of  Court,  idt  ntifying  the  person  named  in  the  certilied  j-equired. 
extract:  see  Farldnson  v.  Francis,  15  Sim.  IGO;  Be  Valter,  W.  N.  (87) 
128  ;  Riseley  v.  Sheppard,  21  W.  R.  782. 

By  the  joint  eliect  of  this  section  and  14  &  15  Vict.  c.  99,  s.  14,  next  set  Extracts  from 
forth  in  tlie  text,  copies  or  extracts  certified  by  the   Superintendent  or  local  Reo-istry^ 
Deputy  Superintendent  Registrar  of  a  local  Registry  are  now  admissible 
in  evidence :  Beg.  v.  Weaver,  L.  R.  2  C.  C.  R.  85  (criminal  case). 

In  order  that  a  certificate  of  birth    or    death  under  the  statute  of  Stamp — 
William  may  be  received  in  evidence,  it  is  not  only  necessary  that  it  proper 
should  be  stamped  with  a  penny  stamp,  under  the  Stamp  Act,  1891  informant. 
(c.  39,  s.  64 — Schedule  "Copy  or  Extract"),  but  the  entry  must  (except 
in  the  case  of  a  death  certified  by  a  coroner,  or  of  a  birth  or  death  at  sea) 
purport  to  have  been  signed  by  the  proper  informant :  see  37  &  38  Vict. 
c.  88,  s.  38,  which  contains  additional  requirements  in  cases  where  a  birth 
has  been  registered  after  more  than  three  months,  or  a  deatii  after  more 
than  twelve  months.      The  entry  under  the  Act  of  Will.   IV.  is  only  Entry  not 
evidence  of  the  fact,  not  of  the  date  of  birth :  Re   Wintle,  9  Eq.  374  ;  Re  evidence  of 
Tamer,  29  Ch.  D.  985.     Therefore,  if,  upon  a  petition  for  payment  out  of  date  of  birth — 
Court  on  an  infant  attaining  twenty-one,  coming  on  to  be  heard  on,  say,  pavment  out  of 
the  24th  January,  1895,  the  certificate  show  the  registration  of  the  birth  Court. 
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Examined  and 
certified  copies, 
etc. 


Parochial 
registers  of 
baptism, 
marriage,  and 
burial  signed 
by  rector,  etc. 


By  the  Evidence  Act,  1851,  (a)  it  is  enacted  that  wherever 
any  book  or  other  document  is  of  such  a  jjublic  nature  as 
to  he  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  Statute  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  any  copy  thereof,  or 
extract  therefrom,  shall  be  admissible  in  evidence  in  any 
Court  of  Justice,  or  before  any  person  now  or  hereafter 
having  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence,  provided  it  be  proved  to  be 
an  examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  entrusted.  Under  this 
Statute  copies  of  and  extracts  from  parochial  registers  are 
admitted  as  evidence  of  baptism,  marriage,  or  burial,  without 
further  evidence  except  of  identity  of  the  person  or  persons 
named  in  the  certificate.  But  to  be  so  admissible  they  must 
purport  to  be  signed  by  the  rector,  vicar,  incumbent  or 
curate;  otherwise  the  witness  must  be  able  to  swear  that  he 
has  compared  the  copies  with  the  originals  and  found  them 
correct,  (h) 


Evidence  of 
death  of  tenant 
for  life. 


Foreign,  etc. 
acts  of  state 
judgments,  etc. 
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documents. 

Documents 
capable  of proof 
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certified  copies. 
Non-parochial 
registers. 
Scotch  parish 
registers. 
Births,  etc.,  in 
Ireland. 


to  have  been  on  the  24th  February,  1874,  then,  though  it  state  the  date 
of  birth  to  have  been  the  20th  December,  1873,  that  will  not  be  suflQcieut, 
but  the  Court  might  make  an  order  for  payment  to  the  pt-titioner,  with 
directions  that  it  should  be  dated  the  24th  February,  1895,  and  should  not 
be  drawn  up  before  that  day. 

The  Author  well  remembers  the  late  Sir  G.  Jessel  saying  (in  a  case 
where  tue  evidence  of  the  death  of  a  tenant  for  life  was  insufficient,  but 
where  the  trustee  had  deposed  to  the  fact  of  no  application  for  income 
having  been  made  for  two  years),  "  That  will  do ;  if  a  tenant  for  life  is 
alive  you  may  depend  he  will  apply  for  his  income." 

In  Re  BuUey,  W.  N.  (86)  80,  Pearson,  J.,  allowed  the  petitioner  to 
identify  his  own  baptismal  certificate  on  coming  of  age. 

As  to  the  evidence  of  death  of  a  stockholder  which  the  Bank  of  England 
is  entitled  to  requii-e,  see  Prosser  v.  R.  of  England,  13  Eq.  Gil. 

(a)  C.  99,  s.  14.  Ss.  11  to  19  are  repealed  so  far  as  relates  to  British 
India  by  38  &  39  Vict.  c.  66,  s.  1.  As  to  foreign  and  colonid  acts  of  state 
judgments  and  proceedings,  see  ib.  s.  7 ;  53  &  54  Vict.  c.  37,  ss.  4  and  5  ; 
Burnahy  v.  Raillie,  42  Ch.  D.  282.  As  to  documents  admissible  wittiout 
proof  of  seal,  etc.,  in  England  or  Wales  being  admissible  in  like  manner 
in  Ireland  and  vice  versa,  and  as  to  those  so  admissibie  being  also 
admissiljle  in  the  colonies,  see  14  &  15  Vict.  c.  99,  ss.  9-11 ;  38  &  39  Vict. 
c.  66,  s.  1 ;  53  &  54  Vict.  c.  37,  s.  5. 

(fe)  For  list  of  books  and  documents  capable  of  being  proved  under  this 
section  by  means  of  examined  or  certitied  copies,  see  2  Taylor,  1365. 
As  to  non-i^arochial  registers,  see  3  &  4  Vict.  c.  92.  As  to  Scotch  jmrish 
registers :  Lyell  v.  Kennedy,  14  App.  437.  As  to  registers  of  births  and 
deaths  in  Ireland:  26  &  27  Vict.  c.  11,  s.  5.  Register  of  marriages  in 
Ireland :  7  &  8  Vict.  c.  81,  ss.  52,  71 ;  26  &  27  Vict.  c.  27.  As  to  mar- 
riages abroad  since  1849 :  the  F''oreigD  Marriages  Act,  1892  (c.  23),  and 
the  repealed  Acts  enumerated  in  the  Schedule  thereto.    By  s.  10  the 
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A  birth  or  the  date  of  a  birth  may  be  proved  by  the  Proof  of  birth 
evidence  of  the  mother,  or  of  the  father  if  he  was  in  the  ^^  evidence  of 
house  at  the  time  of  the  birth;  and  if  his  evidence  be  by  when  certifi- 
affidavit,   this   fact   must  be   stated   therein.     In  all  other  cates  required, 
cases  the  evidence  of  births,  marriages,  or  deaths  should  be 
corroborated   by   the    certificates   of    birth   or   baptism,    of 
marriage,  or  of  death  or  burial ;  or  evidence  should  be  given 
that  proper  searches  have  been  made,  and  the  reason  why 
the  proper  certificates  have  not  been  found  should  be  ex- 
plained as  far  as  possible,  (c)     If  entries  in  a  family  Bible  Entries  in 
are  relied  on,  there  should  also  be   evidence  showing  that  ^™^^        ^^' 
the  Bible  comes  out  of  the  proper  custody ;  and  if  this  be 
proved,  it  may  be  admitted  without  evidence  of  the  hand- 
writing or  the  authorship  of  the  entries,  {dj 

Where  the  certificate  of  marriage  is  not  forthcoming,  as  Marriage  may 

often  happens  in  the  case  of  persons  married  in  Scotland,  the  ^'^  proved  by 
TT111  ^  •  repute  and 

marriage   may   be    established   by   preponderating   repute,  conduct. 

and    by  conduct,  even    though    the   repute    be    divided,  (e) 

But  the  rule  is  otherwise  as  to  a  marriage  abroad  according  Marriage 

to  customs  which  permit  of  polygamy.     The  only  marriage  ''according  to 
^  r    ./ o      ./       ^     ^  .;  o    oustoms  con- 

recognized  in   England,  as  in   other  Christian  countries,  is  sistent  with 
where  one  man  unites  himself  to  one  woman  to  the  exclusion  polygamy. 
of  all  others.  (/) 

The  usual  mode  of  proving  the  contents  of  a  will  of  Proof  of  con- 
personal  estate,  and  the  title  of  the  executor  thereof,  or  of  *^°*^^  °'  ^'^^' 
the  administrator  with  the  will  annexed,  is  by  the  pro- 
duction of  the  probate  or  letters  of  administration  as  the 
case  may  be,  or  by  an  oflScial  copy  thereof  under  the  seal  of 
the  Probate  Division  of  the  High  Court ;  and  in  like  manner 
the   usual   proof  of  the  title   of  an   administrator   in   case 

Marriages 
duplicate  rtiarriage  register  books  are  to  be  transmitted  annually  to  the  abroad — in  the 
Registrar-General  in  England.     S.  16  makes  the  books,  etc.,  admissible  Ionian  Islands 
in  evidence.  — Indian 

As  to  marriages  in  the  Ionian  Islands :  27  &  28  Vict.  c.  77,  ss.  8-10.  baptisms. 
Indian  baptisms,  marriages,  etc.,  deposited  in  the    Indian    Officj:    see 
Queen's  Proctor  v.  Fry,  4  P.  D.  230 ;  2  Taylor  on  Evidence,  l;^>78. 

(c)  The  solicitor's  clerk  will,  in  general,  be  the  proper  person  to  give  Proof  of  search 
this  evidence ;  and  if  it  be  by  affidavit,  it  should  thereby  appear  what  for  certificates, 
searches  lie  has  made.     For  form  and  conteuts  of  affidavits,  proving  a 
pedigree,  see  Part  II.,  chapter  on  Proceedings  before  the  Registrar  in 
Chambrrs. 

((Z)  Hubbard  v.  Lees,  L.  R.  1   Ex.  2.58.     A  New  Testament  may  be  Entries  in 
taken  to  be  a  family  Bible  for  this  purpose:  ib.  As  to  entries  in  religious  relio-ious books, 
books,  see  Hood  v.  Beauchamp,  8  Sim.  '26. 

(e)  Lyie  v.  Elwood,  19  Eq.  98 ;  Sa.stry  v.  Sembecutty,  6  App.  364. 

(/)  Brinkley  v.  A.-G,  15  P.  D.  80;  Re  Bethell,  38  Ch.  D.  220. 
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of  intestacy  {g)  is  by  production  of  the  original  letters 
of  administration  or  an  official  certificate  of  the  grant 
thereof.  (Ji) 

When  on  granting  letters  of  administration,  the  Probate 
Division,  by  a  definitive  judgment  in  a  contentious  action, 
has  determined  the  question  who  are  the  next  of  kin  of  a 
deceased  person,  such  judgment  is  conclusive  in  an  action  in 
the  Chancery  Division  for  the  administration  of  the  estate, 
and  it  is  not  permissible  to  reopen  the  question  in  such  action ; 
but  the  grant  is  not  conclusive  if  made  in  a  non-contentious 
proceeding,  (i) 

Prior  to  the  passing  of  the  Probate  Act,  1857  (c.  77),  the 
Courts  of  Common  Law  in  their  jealousy  of  the  Ecclesiastical 
Courts,  refused  to  recognize  the  probate  of  a  will  or  letters 
of  administration  with  the  will  annexed  as  proof  of  a  will, 
so  far  as  related  to  real  estate.  Now  under  s.  62  of  that 
Act  the  probate  of  a  will  proved  in  solemn  form,  or  declared 
valid  by  a  decree  or  order  of  the  Court  of  Probate,  or  of  the 
Probate  Division  of  such  a  will  or  an  office  copy  thereof 
under  the  seal  of  the  Court  is,  in  all  courts,  and  in  all  suits 
and  proceedings  afiecting  real  estate  of  any  tenure  (except 
proceedings  by  way  of  appeal  under  the  Act,  or  for  the 
revocation  of  such  probate  or  administration)  to  be  received 
as  conclusive  evidence  of  the  validity  and  contents  of  such 
will  iu  like  manner  as  a  probate  is  received  in  evidence  in 
matters  relating  to  the  personal  estate ;  and  letters  of 
administration  with  the  will  annexed  or  an  office  copy, 
have  the  like  efi"ect,  under  like  circumstances.  In  cases  to 
which  8.  62  does  not  apply,  a  party  to  any  action  intending 

(g)  The  letters  of  administration  are  not  evidence  of  the  death  of  an 
intestate  :  Moons  v.  De  Bernales,  1  Kus.  307. 

(/<)  See  the  Court  of  Probate  Act,  20  &  21  Vict.  c.  77,  ss.  22,  69.  As  to 
other  modes  of  proof,  see  Taylor  on  Evidence,  pp.  892,  393,  1352,  1353.  It 
may,  liowever,  be  necessary  in  soine  cases  that  the  original  will  should  be 
prtjduced  by  the  proper  official  of  the  Probate  Registry — e.g.,  wlien  there 
is  any  doubt  as  to  the  accuracy  of  the  probate,  or  when  the  construction 
of  a  will  written  on  a  law-stationer's  form  is  difficult,  having  regard  to 
the  mode  in  which  the  form  has  been  filled  up :  Be  Harrison,  30  Ch. 
Div.  390. 

As  to  wills  proved  in  the  colonies,  affecting  property  in  England,  see 
Waite  V.  Bingley,  21  Ch.  D.  674;  Ex  parte  Limehouse  B.  of  W.,  24: 
ih.  111. 

As  to  the  evidence  admissible  on  a  question  of  construction  of  a  foreign 
will,  registered  abroad,  but  proved  iu  England,  see  Re  Cliff,  2  Ch. 
(92)  229. 

(0  Re  De  Fenny,  2  Ch.  (91)  67. 
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to  establish  a  devise  or  other  testamentary  disposition 
affecting  real  estate,  by  means  of  the  probate  or  letters  of 
administration  with  the  will  annexed,  or  an  office  copy 
thereof,  may,  even  when  there  has  been  no  probate  in  solemn 
form,  or  any  corresponding  contentious  proceeding,  estab- 
lish the  same  in  like  manner  upon  giving  to  the  opposite 
party  ten  days'  previous  notice,  and  in  default  of  such  opposite 
party  giving  within  four  days  a  counter-notice  that  he 
disputes  the  validity  of  such  devise  or  disposition.  (_/) 

An  examined  copy  of  any  entry  in  a  banker's  book  is  Banker's 
prima  facie  evidence   of  such  entry,  and  of  the  matters  and  gyl^jg^ge  ^^t 
accounts  therein   recorded,  if  it  be  proved  by  the  evidence  1879. 
of  a  partner  or  officer  of  the  bank  that  the  book  was,  at  the 
time  of  making  the  entry,  one  of  the  ordinary  books  of  the 
bank,  that   the   entry  was   made   in   the   usual   course   of 
business,  and  that  the  book  is  in  the  custody  or  control  of 
the  bank.  (J) 

The  Courts  will  not  take  judicial  notice  of  the  law  of  a  Proof  of 
foreign  country ;    but   such   law   must   be    proved   by   the  f'^^'^'S^  *»^« 
opinions   of  persons    skilled    in    such    law   (generally   by 
foreign   advocates).     It   is   treated   as   being   on   the  same 
footing  with  matters  of  fact.  (J) 

(j)  la  case  through  inadvertence  the  ten  clays'  notice  be  not  given  and  Notice  under 
thy  probate  or  letters  of  administration  be  objected  to,  the  proper  course  Act. 
will,  in  general,  be  for  the  action  to  stand  over  upon  sucli  terms  as  to 
costs  as  the  Judge  maj'  think  fit,  in  order  that  the  will  may  be  proved 
per  testes,  as  to  the  real  estate  thereby  devised  :  Hilliard  v.  Eiffe,  L.  R. 
7  H.  L.  49. 

A  party  who  has  not  given  the  counter-notice  within  the  four  days  Counter- 
dous  not  therebv  admit  the  validity  of  the  will :  Barradough  v.  Green-  notice. 
hough,  L.  R  2  Q.  B.  612. 

See  s.  65  as  to  costs  in  cases  under  the  Act;.  ^*'.  ^" 

Since  s.  61  of  the  Act  requires  the  heir  and  other  persons  interested  to    .^'^ 
be  cited  in  contentious  casis  relating  to  real  estate,  the  practice  of  insti-  ^''''^'i' 
tuting  a  suit  for  establishing  a  will  against  the  heir  (or  proving  a  will  in  Suit  to  estab- 
Chaucery  as  it  was  called)  and  directing  an  issue  of  devisavit  vel  non  has  lish  will, 
now  become  praeticaliy  obsolete. 

As  to  probates  and  letters  of  administration  granted  in  British  Posses-  Colonial 
sioas,  see  the  Colonial  Probates  Act,  1892  (c.  6).  Probates  Act 

As  to  cases  where  parol  evidence  is  admissible  in  construing  a  deed,  ,  oqo  ' 

see  Pryor  v.  Petre,  2  Cli.  (94)  20 ;  a  will :  Be   Chappell,  P.  (94)  98  ;  Re  ' 

Ashton,  P.  (92)  84;  Paton  v.    Ormerod,  ib.Ul;  Re  Ingle,  U   Eq.  578 ;  Parol  evidence 
Re  Fish,  2  Ch.  (94)  83 ;  Newman  v.  Pierccy,  4  Ch.  D.  41 ;  Re  Hiiddleston,  — construc- 
W.  N.  (94)  116.     Newman  y.  Piercey,  is  also  an  authority  on  the  question  tion. 
of  mistake  on  the  part  of  a  testator,  as  to  the  number  of  intended  le<jatees.  Mistake  as  to  ^J^j^' 
See  also  on  this  point  Re  Button,  W.  N.  (93)  65.  ^^2.^^  ^a  <jh  ^^t-  '^-  number  of.    -^^  '' 

Qi)  42  Vict.  c.  11 ;  see  also  Harding  v.    Williams,  14  Ch.  D.  197;  Re  leo-atees.    (ff'^'^^ 


Marshfield,  32  ib.  499;  Arnott  v.  Hayes,  36  Ch.  Div.  731 ;  Howard  v.  Beall,  <ii^.^  .uC-^-y.-f  ^ 
23  Q.  B.  D.  1 ;  Parnell  v.  Wood,  P.  (92)  137. -f-^-'"'"'^'*--^/^' '^^'^''-■/        ^  L.^r:^Ll  ^it.  f/L 
(I)  See  Jenney  v.  Mackintosh,  33  Ch.  D.  595;  Batthyany  v.  Walford,  36  ('^-^■'^f^iJ  cu,o^^  i 
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Evidence  is  The  evidence  taken  by  any  party  to  an  action  is  common 

"""eT  *°  '''^  *°  ^^^'  ^^^  ^^y  ^®  ^^^^  ^y  ^^>'  °^  *^^  ^*^®^  parties,  (m) 
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Proof  of  debt. 


Section  III. — Practice. 

In  considering  what  evidence  will  have  to  be  adduced 
at  the  trial,  it  should  be  borne  in  mind  that  the 
plaintiif's  evidence  must  be  directed  to  proving  all  those 
facts  which  will  be  necessary  in  order  to  entitle  him  to 
judgment  against  the  defendant,  except  in  so  far  as  those 
facts  have  been  admitted  by  the  defendants  ;  (ji)  and  in  like 
manner  the  defendant's  evidence  will  be  directed  to  prove 
all  those  facts  which  will  enable  him  to  destroy  or  resist  the 
plaintiff's  case,  except  in  so  far  as  any  of  those  facts  have 
been  admitted  by  the  plaintiff.  A  plaintiff,  of  course,  need 
not  prove  against  a  defendant  any  allegation  contained  in 
the  defendant's  statement ;  nor  need  a  defendant  prove 
anything  alleged  in  the  plaintiff's  particulars. 

The  practitioner  should  also  bear  in  mind  that  while  he 
runs  the  risk  of  losing  his  case,  or  having  his  client  mulcted 


Ch.  Div.  269  :  Be  Bonelli,  I  P.  D.  69 ;  Re  Queensland,  etc.,  Co.,  1  Ch.  (92)  221, 
C.  A. ;  Alcock  v.  Smith,  ib.  238.  In  Ee  Oldenburg,  9  P.  D.  231,  the  certifi- 
cate of  the  Russian  Ambassador,  resident  iu  England,  was  admitted  as 
proof  of  Russian  law. 

(m)  Sturgis  v.  Morse,  26  B.  .562 ;  Lord  v.  Colvin,  3  Dr.  222. 

In)  There  is  no  rule  that  the  uncorroborated  evidence  of  a  claimant 
against  the  estate  of  a  deceased  person  will  be  rejected  ;  but  it  will  be 
regarded  with  jealous  suspicion :  Be  Bichardson,  30  Ch.  Div.  401 ;  Be 
Garnett,  31  Ch.  Div.  1 ;  Be  Hodgson,  ib.  Ill ;  Be  Applebee,3  Ch.  (91)  422; 
Eyre  v.  Wynn-Mackenzie,  1  Ch.  (94)  225,  226;  Foickes  v.  Pascoe,  10  Ch. 
349.  This  applies  as  well  to  a  case  of  alleged  debt  as  of  alleged  gift : 
Be  Finch,  23  Ch.  Div.  267. 

The  admbssion  of  one  defendant  can  only  be  used  against  himself  and 
will  not  obviate  the  necessity  of  proof  agaiust  a  co-defendant.  Under  the 
old  Chancery  practice,  an  admis.sion  in  a  joint  answer  by  husband  and 
wife  coulil  not  lie  read  agaiust  the  wife  as  an  admission :  Hodgson  v. 
Merest,  9  Price,  563. 

When  the  plaintiff's  particulars  show  with  sufBcient  particularity  a  case 
for  administration,  and  where  evidence  by  affidavit  is  admissible,  an  affi- 
davit echoing  the  particulars  will  be  sufficient  evidence  of  the  plaintiif's 
title:  Foster  v.  F.,  3  Ch.  336.  If  the  plaintiff  be  a  creditor,  it  is  cs.sential 
that  he  jtrove  his  debt :  Baithyany  v.  Walford,  36  Ch.  Div.  276.  But  since 
/the  R.  S.  C.  18S3  (see  O.  55,  r.  10),  it  may  be  necessary  iu  an  action  by 
or  against  a  beneficiary  also  to  prove  that  an  order  for  general  admini- 
stration is  necessary  and  desinible.  Where  tlie  defendants  to  an  action 
for  adniinistrati(m  are  the  executors  or  administrators  of  the  deceased 
it  will,  in  general,  be  well  for  the  plaintiff  to  give  them  notice  to  produce 
at  the  trial,  the  probate  of  the  will  of  the  deceased,  or  the  letters  of 
administration  to  his  estate. 
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in  tlie  costs  of  postponing  the  trial,  if  his  evidence  be  insuffi- 
cient, so  also  his  client  may,  even  if  successful,  be  ordered 
to    pay   the    costs    of    evidence    which    is    unnecessary,  (o) 
If  a  plaintiff  seeks  an  adniinistration  or  other  account,  his  Evidence  of 
evidence  should  show  a  right  to  that  account,  but  evidence  ^"'^     *° 

,       .  .  account  ;— 

setting  forth  some  of  the  items  of  account  is  unnecessary  at  of  items  in 
the  trial,  however  useful  it  may  be  afterwards  in  taking  account  at 
the  accounts   before  the  Registrar,  (p)      So   also  if  on  the 

,  .  p  ,.  o      .^  -1         .•  .  Affidavits  on 

hearing  oi  an  action  on  lurther  consideration  a  party  un-  further  con- 
necessarily  gives  notice  of  his  intention  to  read  affiilavits  sideration. 
referred  to  in  the  Registrar's  certificate,  the  giving  of  such 
notice  may  necessitate  the  setting  forth  of  the  affidavits  in 
the  brief  of  his  opponent ;  and  the  party  giving  the  notice 
may,  in  case  the  notice  should  be  held  to  have  been  unnecessary, 
be  ordered  to  pay  the  extra  costs  thereby  occasioned,  though  he 
may  be  completely  successful  in  other  respects. 

The  evidence  for  the  trial  will  in  general  have  to  be  con-  Documentary 
sidered   in   the   order   of  first   documentary  evidence,   and  j"'  ""^^  ,*^y\" 

•'  '  dence  at  trial — 

secondly,    oral    testimony.      With    regard    to   documentary  notice  to  admit. 

e\ddence,  notice  to  admit,  (5)  stiould,  in  general,  be  given  to 

the  opposite  party  at  least  five  clear  days  before  the  trial, 

and  copies  should  be   taken   of  all    necessary   and  material 

documents  in  the  opponent's  possession.     Evidence  will  also 

have  to  be  adduced  to  prove  such  of  the  material  documents 

as  the  opponent  neglects  or  refuses  to  admit.     Notice  should  Notice  to 

also  be  given  to  produce  at  the  trial  such  of  the  documents  ^^  ^^^' 

as  are  in  the  possession  or  power  of  the  opposite  party.     For 

this  purpose,  it  is  assumed  that  a  sufficient  affidavit  as  to 

documents    shall   have    been   obtained   from   the   opponent 

when  necessary ;  (r)   and    that  the  necessary  inspection  of  Party  not 

those  documents  has  taken  place.     It  should  be  remembered  duce  on*notice 

that  a  party  to  whom  a  notice  to   produce  has  been  given  — secondary 

under  0.  18,  r.  6,  is  not  bound  to  produce  the  documents  com-  ^^"^^'^*^^- 

prised  therein ;  (s)  but  that  the  only  effect  of  giving  the  notice 

(0)  See  O.  18,  r.  7,  as  to  costs  occasioned  by  notice  to  produce  docu- 
ments not  necessary.  h   "^  ^  "^t 
(p)  Laio  V.  Hunter,  1  Kuss.  100;   Walker  v.  Woodward,  ih.  107.  Documents 
{q)  O.  18,  rr.  5  and  6.     See  also  E.  8  as  to  documents  coming  out  of  the         •      c 
proper  custody  and  appearing  to  be  genuine,  being  admissible  without  '^°™'°?   ''°™ 
further  proof,  if  not  objected  to.                                                                            proper  custody, 
(r)  See  O.  9,  r.  7,  as  to  admission  of  fticts.                                                       ^,^.''  °°,  , 
(s)  Sharpev.  Lamb,  11  A.  &  E.  805.     This  observation  does  not  apply  n\  ,' 
to  a  person  summoned  as  a  witness  under  a  suhpcena  duces  tecum :  see  ,     ^ 
C.  C.  Act,  1888,  ss.  110  &  111,  and  O.  18,  r.  4.                                                    Admbsion 
It  will  be  observed  that  Form  90,  App.,  requires  the  party  to  admit  ,     •  t    11  • 

e.xceplious. 
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be  proved. 
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posting  letter. 


Qualified 
admission. 


When 

secondai-y  evi- 
dence may  be 
given  without 
notice. 


is  to  enable  the  party  giving  the  same,  to  adduce  secondary 
evidence  of  the  contents  of  the  documents  where  necessary. (i) 
Hence  the  necessity  for  the  advocate  taking  care  that  he  be 
not  taken  by  surprise  for  want  of  the  secondary  evidence 
when  required.  When  it  is  proposed  to  adduce  such  secondary 
eviderice,  there  must  be  some  evidence  that  the  documents  are 
in  the  opponent's  possession,  or  otherwise  accounting  f  >r  the 
non -production  of  the  originals.  In  the  former  case,  it  must, 
in  general,  be  proved  that  the  notice  to  produce  has  been 
duly  given  ;  but  an  advocate  who  vexatiously  insists  upon 
this  proof  will,  in  general,  incur  the  censure  of  the  Judge. 

It  should  also  be  remembered  that  when  a  copy  of  a  docu- 
ment is  admitted,  the  only  eifect  of  the  admission  is  that  the 
copy  is  correct,  and  the  original  must  be  proved  notwith- 
standing-, (u)  If  the  original  be  a  deed  of  modern  date  or 
an  agreement,  on  which  the  plaintiff  sues,  it  must  be 
shown  that  it  was  executed  or  signed  by  the  party  who 
or  whose  estate  is  intended  to  be  made  liable  thereunder;  if 
it  be  a  letter,  it  must  be  proved  to  have  been  duly  posted 
or  delivered  to  the  party  to  whom  it  was  written.  Slight 
evidence  of  the  posting  may,  in  general,  be  held  sufficient — 
e.g.,  where  a  witness  produced  a  copy  of  a  letter  which  he  said 
was  made  by  him,  and  he  swore  that  he  should,  in  the  ordinary 
course  of  business,  have  posted  the  original,  it  was  held  that 
this  was  evidence  of  the  posting,  and  that,  the  original  not 
being  produced,  the  copy  was  good  secondary  evidence.  («) 
So  also  when  a  party  by  his  affidavit  as  to  documents  admits 
the  copy  of  a  particular  document  to  be  in  his  possession,  his 
opponent  cannot  use  the  copy  against  him  unless  the  original 
be  either  proved  or  admitted,  (w)  So  also  a  qualified 
admission  of  a  document  "  subject  to  reference  thereto "  or 
"  cravino-  leave  to  refer  thereto  when  produced,"  will  not 
relieve  the  party  wishing  to  use  it  in  evidence  from  being 
obliged  to  produce  the  original,  (x) 

subject  to  all  just  exceptions,  to  the  admissibility  of  such  documents  in 
evidence — e.g.,  that  they  amount  to  mere  hearsay  or  are  res  inter  alios 
actw,  or  are  not  properly  stamped,  etc. 

(t)  For  cases  in  wliicb  secondary  evidence  may  be  given  without  notice 
to  produce  having  been  served,  S(  e  1  Taylor,  413. 

(rt)  Sharpe  v.  Lamb,  11  A.  &  E.  805.  Compare  form  of  notice  to  admit : 
Form  90,  App. 

{v)  Trotter  v.  Maclean,  13  Ch.  D.  574. 

Itv)   Wilson  V   Tkornhury,  10  Ch.  239. 

(a;)  Bowling  v.  Leigh,  3  Jo.  &  L.  71G ;  Owen  v.  Joms,  2  Anst.  505 
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Except  where  it  is  otherwise  provided  by  the  Rules,  (?/)  the  Evidence  to  be 
evidence  of  witnesses  at  the  trial  is  to  be  taken  orally,  but  on  trial"— inter^ 
interlocutory  or  quasi  interlocutory  proceedings  the  evidence  locutory  ajipli- 
is  taken  by  affidavit,  (2)  and  even  where  by  the  County  Court  nations. 
Eules  the  evidence  is  permitted  or  required  to  be  by  affidavit 
it  may  by  order  be  taken  orally;  but  by  0.  18,  r.  10 — 

Where  a  party  desires  to  use  at  the  trial  an  affidavit  by  0.  18,  r.  10. 
any    particular  witness,    or    an    affidavit    as    to    particular  ^J^.*^^"^'*^'^^^^ 
facts,  he  may,  not  less  than  four  clear  days  before  the  trial,  an  affidavit 
give  a  notice,  with  a  copy  of  such  affidavit  annexed,  to  the  notice  may  be 
party  against  whom  such  affidavit  is  to  be  used ;  and  unless  ^ 
such  last-mentioned  party  shall  within  two  clear  days  before 
the  trial  give  notice  to  the  other  party  that  he  objects  to  the 
use  of  such  affidavit,  he  shall  be  taken  to  have  consented  to 
the  use  thereof,  unless  the  Judge  shall  otherwise  order  ;  and  Costs  of 
tlie  Judge  may  make  such  order  as  he  may  think  fit,  as  to  °  J^^^^^"^ 
the  costs  of,  or  incidental  to,  any  such  objection. 

As  to  affidavits  generally  the  reader  is  referred  to  0.  19, 
but  the  following  must  be  particularly  borne  in  mind. 

All  affidavits,  other  than  those  for  which  forms  are  given  in  O.  19,  r.  2a. 
the  Appendix,  shall  state  the  deponent's  occupation,  quality,  i^no^fedtre  and 
and  place  of  residence,  and  also  what  facts  or  circumstances  grounds  of 
deposed  to  are  within  the  deponent's  own  knowledge,  and  his  ^f^!'^!,*^ 
means  of  knowledge,  and  what  facts  or  circumstances  deposed  r.s.C,  0.  38, 
to  are  known  to,  or  believed  by  him  by  reason  of  information  >"•  3. 


Burnard  v.  Wieland,  30  W.  K.  947.  This  last  was  the  case  of  an  applica- 
tion for  an  order  in  the  nature  of  a  decree  upon  the  defendant's  admissions 
under  the  rule  corresponding  to  the  present  K.  S.  C,  O.  32,  r.  6 ;  and 
Chitty,  J.,  there  directed  that  tlie  order  should  not  be  drawn  up  for  a 
week  so  as  to  enable  the  defendants  to  examine  the  deeds  of  which  they 
had  given  tbe  qualified  admission,  and  which  the  plaintiflFs  produced  in 
Court  on  the  hearing  of  the  application.  . 

As  to  the  stamping  of  documents  used  at  the  trial,  see  O.  18,  r.  9 ;  stamping  ot 
Bhicitt  V.  Tritton,  2  Q.  B.  (92)  327.  ^c.c^^  .  0.ul^ji  /  2-6.  o  u-  documents  at 

(?/)  0.  18,  rr.  3,  10,  11,  O.  38,  r.  4.  \"^^- 

As  to  evidence  on  the  hearing  of  an  action  on  further  consideration,  see  Further  con- 
infra.  sideration. 

(z)  The  rule  does  not  apply  to  proceedings  which,  though  interlocutory  Orders  practi- 
in  form,  really  decide  finally  the  rights  of  the  parties :  Gilbert  v.  Endean,  cally  final. 
9  Ch.  Div.  259;  Be  Pass  v.  Capitcd,  etc.,  Corpn.,  1  Q.  B.  (91)  216,  C.  A. 
See  0.  18,  r.  16  (corresponding  to  K.  S.  C,  O.  37,  r.  7),  enabling  tlie 
Court  to  make  an  order  for  the  attendance  before  an  examiner  of  any 
person  for  the  purpose  of  being  examined  or  producing  documents : 
Elder  v.  Carter,  25  Q.  B.  Div.  199  ;  Re  Smith,  1  Ch.  (91)  323. 

As  to  the  right  to  apply  by  motion  to  set  aside  a  suhpcend  duces  tecum 
for  the  trial  on  the  ground  of  its  being  oppressive,  see  Steele  v.  Savory, 
W.  N.  (91)  195. 
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of  affirmation. 


derived  from  other  sources  tlian  his  owb  knowledge,  and  what 
such  sources  are. 

Some  such  words  as  "  my  means  of  knowledge  are,  etc.," 
should  be  used  when  necessary  ;  but  of  course  no  words  will 
be  required  when  the  means  of  knowledge  otherwise  appear, 
e.g.  where  the  deponent  swears  that  he  saw  a  certain  person 
sign  seal  and  deliver  a  deed. 

Numerous  affidavits  are  daily  received  on  interlocutory 
applications  in  the  Chambers  of  the  Chancery  Division  which 
simply  state  "  I  am  informed  and  verily  believe  that  "  etc. — 
wholly  ignoring  the  corresponding  K.  S.  C.  as  to  showing 
grounds  of  belief ;  but  such  affidavits  will  be  rejected,  if  the 
attention  of  the  Judge  be  called  thereto,  (a) 

(a)  See  Bidder  v.  Bridges,  26  Ch.  Div.  1 ;  Bonnard  v.  Ferryman,  2  Ch. 
(91)  287.  The  reader  need  scarcely  be  reminded  of  what  has  been  said 
about  the  solicitor's  office  in  which  the  informing  clerk  gave  the  necessary 
information  to  the  believing  clerk  to  enable  him  to  make  an  affidavit  in 
this  form. 

If  a  respondent  to  an  appeal  from  the  High  Court  intends  to  object  to 
an  affidavit  which  the  appellant  proposes  to  read,  he  must  not  answer  it ; 
but  must  wait  till  the  hearing  of  the  appeal,  and  then  apply  for  time  to 
file  further  evidence,  in  case  the  Court  should  allow  it  to  be  read: 
Mitchell  V.  Condy,  W.  N.  (81)  83. 

An  affidavit  should  he  headed  as  appearing  in  Form  1,  App.  (siq^ra, 
p.  31),  and  will  then  begin  as  follows  : — 

I,  of  in  the  County  of  ,  make  oath  and  say  as 

follows  [or,  that,  etc.,  if  it  consists  of  only  one  paragraph']. 

If  there  are  several  deponents  the  form  will  be,  "  We,  etc.,  severally 
make  oath,  etc."  Then  when  one  only  deposes  to  facts  within  his  know- 
ledge he  will  say,  "  And  [first]  I,  the  said  A.  B.,  for  myself  say,  etc.," 
and  when  both  or  all  shall  again  begin  to  speak  jointly  they  will  proceed, 
"  And  we  both  of  [all]  these  deponents  [or,  and  we,  the  said  A.  B.  and 
C.  D.,]  say,  etc."     The  jurat  at  the  end  will  be  somewhat  as  follows  : — 

'  Sworn  by  the  deponent  [name,  or,  by  both  of,  or,  all  the 
above-named  deponents]  at 
this  day  of  18         . 

Before  me 

E.  F. 
A  Commissioner  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England  or  as  may  he. 

If  the  deponent  be  illiterate  or  blind,  then  the  following  words  will 
(under  O.  19,  r.  9)  be  added  immediately  before  the  signature  of  the 
officer  before  whom  it  is  sworn  ; — 

A.  B.  I" And  I  certify  that  this  affidavit  was  read  in  my  presence 

[or  I     to  the  said  deponent,  he  being  illiterate  [or,  blind]. 

The  mark  of  j     and   that  he  seemed  perfectly  to  understand  it,  and 

A.  B.]  \     made  his  signature  [mark]  thereto  in  my  presence. 

An  affirmation  under  the  Oaths  Act,  1888  (c.  46),  shoidd  commence, 
"  I,  etc.,  of  do  solemnly  and  sincerely  affirm,"  and  the  form 

in  lieu  of  the  jurat  is,  "  Affirmed  at  this  day  of 

18      .     Before  me,  etc. 


Deponent's 
Signature. 
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The  Court  may,  in  any  action  or  matter  where  it  shall  0.  18,  r.  14. 
appear  necessary  for  the  purposes  of  iustice,  make  an  order  Efammation 

.         .  ,  of  witnesses 

for   the    examination    upon    oath  before  the   Court  or  any  before  trial, 
officer  of  the  Court,  or  any  other  person  and  at  any  place  in  K-^-C.,  0.  37, 
England    or    Wales,    of  any    witness    or   person,   and    may  p^j.^  ^52 
empower  any  party  to  any  such  action  or  matter  to  give  such  App.(6) 
deposition  in  evidence  therein  on  such  terms,  if  any,  as  the 
Judge  may  direct. 

Where  the  witness  mentioned  in  the  last  preceding  rule  E.  15. 
resides  out  of  the  iurisdiction  of  the  Court,  the  Judge  may  '^'^™^''^^'strar 

.  T       /-^l  -IT-  .        appointed 

appoint  the  registrar  of  the  Court  in  the  district  of  which  examiner. 
the  witness  resides  to  take  the  examination. 


In  the  construftioD  of  the  C.  C.  Eules  "affidavit"  includes  statutory  "Affidavit" 
declaration,  affirmation  and  attestation  on  honour  (O.  52).  includes 

The   exhibit   mark  upon  a  document  referred   to  in   an   affidavit   or  affirmation, 

affirmation  is  generally  as  follows  :  This  is  the  paper  [parchment]  writing  etc. 

marked  A  referred  to  in  the  affidavit  of  A.  B.  sworn  raffirmed]  in  this  r'         r     i.i,i. 
..-in  ,,  .  A         e  iQ  iorm 01  exhibit 

Action  before  me  this  day  ot  ,  18       .  _, 

The  exhibits  will  of  course  be  signed  by  the  officer.     Sometimes  a  ™^^ '" 
document  or  copy  of  a  document  may  be  annexed,  as  in  tlie  Form  21,  Exhibits 
App.     That,  however,  is  inconvenient,  as   the  affidavit  cannot  he  filed  should  be 
without  the  document.     See  also  E.  S.  C,  O.  38,  r.  24,  as  to  exhibits  to  signed ;  but 
affidavits  used  in  Chambers.  not  annexed. 

When  there  are  several  affidavits,  each  with  exhibits,  it  is,  in  general,  Covenient 
inconvenient   to   distinguish   them   in   each   case   by   the   letters  of  the  mode  of  mark- 
alphabet  consecutively.     They  should  rather  be  marked  with  the  initials  i^„  exhibits 
of  the   deponents.     Thus,  the  exhibits  to   an  affidavit  by  John   Smith  /^  ^-     ,  -  yr'.t^.j^    J 
should  be   marked   respectively   J.  S.\  J.  S.",  J.   S.^,  etc.,  and   to   an  / /  j^U^ (V  /jT^/jj 
affidavit  by  Tliomas  Williams— T.  W.',  T.  W.^,  T.  W.^  etc.  ,Cc7n  "^^ 

When  one  exhibit  is  used  for  more  than  one  affidavit  the  exhibit  mark  / 

should  be  the  same  for  each  case. 

The  party  on  whose  behalf  an  affidavit  is  filed  is,  in  general,  com-  Party  bound 
pellable  under  O.  16,  r.  13,  supra,  p.  132,  to  produce  to  his  opponent  the  to  produce 
exhibits  therein  referred  to  under  penalty  of  not  being  able  to  use  them  exhibits. 
in  evidence. 

An  affidavit  must  not  be  sworn  before  the  solicitor  acting  for  the  party  Before  whom 
on  whose  behalf  it  is  to  be  used,  or  before  any  agent  or  correspondent  of  an  affidavit 
such  solicitor,  or  before  the  party  himself.     See  K.  S.  C,  O.  38,  r.  16 :  may  be  sworn. 
Parkinson  v.  Craivshay,  W.  N.  (94)  85.     As  to  the  persons  before  whom 
affidavits  may  be  sworn,  see  C.  C.  Act,  1888,  s.  83;  52  Vict.  c.  10;  53 
Vict.  c.  7 ;  54  &  55  Vict.  c.  50.     No  fee  is  imyable  when  they  are  sworn 
before  the  Registrar  of  the  County  Court  or  his  clerk. 

No  provision  is  made  by  the  C.  C.   Kules   for  cross-examination  on  Cross-examina- 
affidavits,  but  a  direction  under  O.  38,  r.  4,  for  taking  evidence  otherwise  (.jou  qq 
tlian  by  affidavit  may,  no  doubt,  take  the  form  of  an  order  for  cross-  affidavit. 
examination  of  deponents  on  theii'  affidavits.     An  affidavit  cannot  be 
withdrawn  in  order  to  avoid  cross-examination  thereon  :  lie  Quartz,  etc.,  ^-  ■^"'  ^-  ^• 
Co.,  21  Ch.  Div.  642;  Pile  v.  Robinson,  21  W.  R.  862,  or  when  once  read,  Affidavit  can- 
to prevent  the  reading  of  affidavits  in  reply :  Prole  v.  Soady,  3  Ch.  220  ;  "'^'^  ^'^  ^'^^i" 
Thorleys,  etc.,  Co.  v.  Massam,  W.  N.  (79)  181,  ih.  (80)  80.  drawn  to  avoid 

(b)  The  words  of  this  form,  from  "  and  that  an  office  copy,"  etc.,  to  "  as  cross-examina- 
to  his  belief,"  appear  to  be  wrong,  and  should  be  omitted.     Compare  ^'""'  ^'''^• 
R.  27,  infra.  Barton  v.  North,  etc.,  Co.,  W.  N.  (87)  101. 
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appointment. 

Subpcvna. 

Expenses  of 
witness. 


Eule  14  is  confined  to  cases  where  it  is  necessary  "  for 
the  purposes  of  justice  "  that  witnesses  shoukl  be  examined 
before  the  trial ;  as  where  witnesses  are  going  abroad,  or 
are  from  age,  illness,  or  other  infirmity  likely  to  be 
unable  to  attend  the  trial,  and  then  they  are  examined 
de  heme  esse  in  the  usual  way ;  but  to  obtain  such  an  order 
there  must  be  evidence  that  the  witness  cannot  attend  the 
trial,  (c) 

The  Court  may  in  any  action  or  matter  at  any  stage  of 
the  proceedings  order  the  attendance  of  any  person  for  the 
purpose  of  being  examined,  or  of  producing  to  or  before 
any  examiner  any  documents  which  the  Court  may  think 
fit  to  be  produced  :  Provided  that  no  person  shall  be  com- 
pelled to  produce  under  any  such  order  any  writing  or  other 
document  which  he  could  not  be  compelled  to  produce  at 
the  trial. 

This  rule  enables  the  Court  to  make  an  order  which  shall 
have  the  same  effect  as  a  subpoena  duces  tecum.  So  far  as 
relates  to  the  production  of  documents,  its  object  was  to 
remove  the  difficulties  which  formerly  existed  in  compelling 
production  of  documents  at  various  stages  of  the  proceedings, 
both  before  and  after  the  trial,  on  the  hearing  of  motions 
and  other  interlocutory  proceedings.  It  was  not  intended  to 
enable  a  litigant  to  obtain  discovery  or  private  inspection  of 
documents  from  a  peison  not  a  party  to  the  proceedings.  It 
only  gives  power  to  the  Court  to  order  a  third  party  to  produce 
documents  belonging  to  him,  when  the  parties  to  the  pro- 
ceedings are  entitled  to  the  production  thereof  for  the  purpose 
of  justice  at  the  moment  the  order  is  made,  e.g.  for  the  purpose 
of  a  pending  trial,  hearing,  or  ajiplication,  in  order  to  give 
effect  to,  or  complete  an  order  which  has  already  been 
obtained,  (d) 

An  examiner  has  no  power  to  decide  upon  the  materiality 

(c)  Warner  v.  Mosses,  16  Ch.  Div.  103 ;  O'Shea  v.  Wood,  P.  (91)  286. 
As  to  examination  de  bene  esse,  see  Bidder  v.  Bridges,  26  Ch.  Div.  1 ; 
Moqgridge  v.  Hall,  13  Ch.  D.  380  ;  LJanover  v.  Homfray,  19  Ch.  Div.  224. 

See  also  the  otlier  rules  of  this  Order. 

When  the  application  is  made  on  the  ground  of  sickness  or  infirauty, 
there  should  be  a  medical  certilicate.  Notice  should  be  jj;ivGn  to  the 
witness  of  the  appointment  for  his  examination  ;  and  if  there  is  any  doubt 
as  to  whether  he  is  likely  to  attend,  a  suJrpcena  should  be  served  upon 
him,  and  his  proper  cxponaos  should  be  paid  or  tendered  to  him.  See 
O.  18,  r.  1,  and  Forms  14,5b,  14Hb,  App.  C.  C.  Act,  1888,  s.  111. 

(d)  Elder  v.  Carter,  25  Q.  B.  Div.  194;  Re  Smith,  1  Ch.  (91)  323; 
Burchard  v.  Marfarlane,  2  Q.  B.  (91)  241 ;  O'Shea  v.  Wood,  P.  (91)  286. 
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or  relevancy  of  any  question,  (e)      If  the  person  summoned  Modus  pro- 
fail  to  attend,  or  refuse  to  be  sworn,  or  to  answer  any  lawful  cc^?'-'"'^'  »f  wit- 
'  ...  1  I16SS  refuses  to 

question,  the  party  requiring  his  attendance  may  apply  to  answer,  etc. 

the  Judge  for  an^order  directing  him  to  attend,  or  to  be  sworn 
or  to  answer  the  qiiestion,  as  the  case  may  be,  and  the  Judge 
may  make  such  an  order  accordingly,  and  if  the  justice  of  Costs, 
the  case,  in  his  opinion,  so  require,  may  order  the  witness  to 
pay  the  costs  occasioned  by  his  refusal  or  objection.  The 
application  for  such  an  order  will  be  somewhat  as  follows : 

Take  notice  etc.,  [p.  31]  for  an  order  that  A.  B.  of  address  Precedent. 
and  description  [a  witness  sworn  and  examined  in  this  action  Notice  of 
on  behalf  of  the  plaintiff  on   the  18         before  the  ^jSe^f^ho 

Eegistrar  of  this  Court]  may  be  ordered  to  attend  at  his  own  ^^^^  refused  to 
expense  before  the  said  Eegistrar  [Eegistrar  of  this  Court]  answer,  to 
at  such  time  and  place  as  he  the  said  Eegistrar  may  appoint  attend  for  ex- 
to  be  [sworn    and]    examined    [further    examined   or  cross-  ''■™i'i''^tion,  etc. 
examined  or  as  may  6e]  as  a  witness  on  behalf  of  the  plaintiff 
[Defendant]  in  this  Actio q  [and  that  the  said  A.  B.  may  be 
ordered  then  and  there  to  answer  the   questions  which  he 
objected  to  answer  upon  his  aforesaid  examination  on  the 
18         namely  [set  them  forth  shortly.]]     And  that 
the  said   A,   B.  may   be   ordered  to   pay   the   costs  of  and 
occasioned  by  his  neglect  to  attend  before  or  refusal  to  be 
sworn  by  the  said  Eegistrar  [said  objections]  including  the 
costs  of  this  Application. 

Dated  etc. 

The  notice  of  application  should  be  served  on  the  witness.  Service  oi 
The  order,  if  made,  will,  in  general,  follow  the  form  of  appli-  application 
cation  set  forth  above.     The  non-attendance  of  the  witness,  gyi^ence  on 
or  his  refusal  to  be  sworn,  or  to  answer,  will  be  proved  by  hearing. 
the  certificate  of  the  examiner  under  E.  22.     In  the  case  of 
non-attendance,  service  of  the  subpoena  and  of  the  payment 
or  tender  of  the  witness's  expenses,  must  be  proved  by  the 
affidavit  or  oral  evidence  of  the  solicitor's  clerk  who  served 
the  same,  or  by  the  bailiff  under  s.  78  of  the   Act.     If  the  ^"^-^  ihj   ^^0*- 
witness  do  not  appear  on  the  hearing  of  the  application,  the 
service  of  the  notice  of  the  application  must,  in  any  case, 
be  proved  in  like  manner. 

(e)  R.  21. 
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CHAPTER  XII. 

TRIAL. 

C.C.  Act,  1888,  On  tlie  return  day  the  plaintiff  shall  appear,  and  tlierenpon 
the  defendant  shall  be  required  to  appear  to  answer  the 
plaint ;  and  on  answer  being  made  in  Court  the  Judge  shall 
proceed  in  a  summary  way  to  try  the  action  and  give  judg- 
ment, without  further  pleading  or  formal  joinder  of  issue, 
jiido-e  alone  to  ^^^  Judge  shall  be  the  sole  judge  in  all  actions  brought 
determine  all    in  the  Court,  and  shall  determine  all  questions  as  well  of 

questions  ^^^^  ^^  ^^  j^^  unless  a  iury  shall  be  summoned  as  herein- 

unless  a  jury  •'      -^ 

be  summoned,   after  mentioned. 

When  party         By  s.  101  of  the  Act  (g)  power  is  given  to  the  plaintiff  or 

can  require       defendant  in  certain  cases  to  require  an  action  to  be  tried  by 

'  a  jury ;  but  this  power  does  not  exist  in  the  case  of  those 

actions  or  matters   which,  in  the   High    Court,   would   be 

assigned  to  the  Chancery  Division.     Upon  comparing  s.  34 

of  the  Judicature  Act,  1873,  with  s.  67  of  the  C.  C.  Act, 

1888,  and  s.  12  of  the  Partition  Act,  1868,  it  will  be  seen  that 

it  is  only  in  very  rare  cases  that  tbe  equity  suitor  in  the 

County  Court  can  require  a  jury  to  be  summoned.     In  fact, 

such  right  is  limited  to  those  "  actions  for  relief  against 

fraud  or  mistake "  which  do  not  come  within  the  category 

of  "  the  rectification  or  setting  aside  or  cancellation  of  deeds 

or  other  written  instruments." 

C.C.  Act,  1888,      If  upon  the  return  day,  or  at  any  continuation  or  adjourn- 

s.  88.  ment  of  tbe  Court,  or  of  the  action  or  matter  the  plaintiff 

Proceedings  if      ■,     t,        ,  ^  ,.  ,,  i     n  t  ^        i 

plaintift'  does     shall  not  appear,  the  action  or  matter  snail  be  struck  out ; 

not  appear  or    and  if  he  shall  appear,  but  shall  not  make  proof  of  his  claim 

prove  his  case. 

((7)  See  also  0.  22,  rr.  1—4,  O.  31,  r.  2. 

Assessors.  15y  s.  108,  power  is  given  to  the  Judge  to  summon  assessors.     It  is 

their  duty  to  advise  the  Judge ;  but  if  lie  should  not  agree  with  their 
advicf!,  it  is  his  duty  to  decide  according  to  his  own  judgment :  The  Aid, 
6  P.  D.  84.  As  to  the  power  of  the  Judge,  with  the  consent  of  both 
parties,  to  refer  actions  to  be  settled  by  arbitration,  see  s.  104,  and  O.  20. 
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to  the  satisfaction  of  the  Court,  it  shall  be  lawful  for  the 
Judge  to  nonsuit  the  plaintiff,  or  to  give  judgment  for  the 
defendant,  and.  in  either  case,  where  the  defendant  shall 
appear  and  shall  not  admit  the  claim,  to  award  to  the 
defendant  by  way  of  costs  and  satisfaction  for  his  trouble 
and  attendance,  such  sum  as  the  Judge  in  his  discretion 
shall  think  just,  and  such  sum  shall  be  recoverable  from  the 
plaintiff  by  such  ways  and  means  as  any  debt  or  damage 
ordered  to  be  paid  by  the  same  Court  can  be  recovered  :  pro- 
vided always,  that  if  the  plaintiff  shall  not  appear  when 
called  upon,  and  the  defendant,  or  some  one  duly  authorized 
on  his  behalf,  shall  appear,  and  admit  the  cause  of  action  to 
the  full  amount  claimed,  and  pay  the  fees  payable  in  the 
first  instance  by  the  plaintiff,  the  Judge,  if  he  shall  think 
fit,  may  proceed  to  give  judgment  as  if  the  plaintiff  had 
appeared. 

In  every  case  where  the  plaintiff  shall  not  appear,  either  s.  89. 
in  person,  or  by  some  person  duly  authorized  on  his  behalf,  ^o^**  '^f  defen- 
upon  the  return  day,  or  at  any  continuation  or  adjournment  plaintiff  does 
of  the  Court  or  of  the  action  or  matter,  and  the  defendant  not  appear, 
shall  aj)pear  either  in  person  or  by  some  person  duly  autho- 
rized on  his  behalf,  it  shall  be  lawful  for  the  Court  to  award 
to  the  defendant  by  way  of  costs  of  attendance  and  satis- 
faction for  his  trouble  such  sum  as  the  Court  shall  think 
just ;  and  the  sum  so  awarded  shall  be  recoverable  from  the 
plaintiff  by  such  ways  and  means  as  any  debt  or  damage 
ordered  to  be  paid  by  the  Court  can  be  recovered. 

If  when  a  trial  is  called  on  the  plaintiff  does  not  appear,  o.  22,  r.  5. 
and  the  defendant  appears,  and  does  not  admit  the  plaintiff's  J*'"!''"  '^^• 
claim,  the  Court  may,  in  its  discretion,  award  costs  to  the 
defendant  in  the  same  manner,  and  to  the  same  amount,  as 
to  counsel,  solicitor,  witnesses,  and  other  matters,  as  if  the 
action  had  been  tried,  but  no  hearing  fee  shall  be  charged. 

If  when  a  trial  is  called  on  the  plaintiff  does  not  appear,  r.  7. 

and  the  defendant  has  given  notice  of  a  counterclaim,  he  J^^'lg^ent  on 
1  /        1    •  r  ,1       T        T  f  /.  couuterclaim. 

may  prove  such  counterclaim  so  tar  as  the  burden  01   prooi  ^v^ere  ijiaintiff 

lies  upon  him  and  have  judgment  accordingly;    provided  does  not 

that  any  judgment  obtained  under  this  rule  may  be  set  a.^ide  '"^PP*^^^- 

upon  the  application  of  the  plaintiff  in  like  manner  as  a 

judgment  obtained  under  section  ninety-one  of  the  Act.  q  ^^  a^^  ^ggo 

If  on  the  return  day,  or  at  any  continuation  or  adjourn-  s.  91. 

ment  of  the  Court  or  of  the  action  or  matter,  the  defendant   ,"^  ^^   . 

'  absence  ot 

defendant. 
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shall  not  appear  either  in  person  or  by  some  person  duly 
authorized  on  his  behalf,  or  sufficiently  excuse  his  absence, 
or  shall  neglect  to  answer  when  called  in  Court,  the  Judge, 
upon  due  proof  of  service,  may  proceed  to  the  trial  or  hear- 
ing on  the  part  of  the  plaintiff  only,  and  the  judgment  or 
order  thereupon  shall  be  as  valid  as  if  both  parties  had 
attended :  Provided  always,  that  the  Judge  in  any  such 
case,  at  the  same  or  any  subsequent  court,  may  set  aside  any 
judgment  or  order  so  given  or  made  in  the  absence  of  the 
defendant,  and  the  execution  thereupon,  and  may  grant  a 
new  trial  or  hearing,  upon  such  terms,  if  any,  Qi)  as  to  pay- 
ment of  costs,  giving  security  or  such  other  terms  as  he  may 
think  just,  on  sufficient  cause  shown  to  him  for  that  purpose. 
S.  93.  Every  judgment  and  order  of  the  Court,  except  as  in  this 

Judgmen  s  Actprovided,  shall  befinal  and  conclusive  between  the  parties; 
but  the  Court  shall  have  power  to  nonsuit  the  plaintiff  (^') 
in  every  case  in  which  satisfactory  proof  shall  not  be  given 
entitling  either  the  plaintiff  or  defendant  to  judgment.  The 
Judge  shall  also  in  every  case  whatever  have  the  power,  if 
he  shall  think  just,  to  order  a  new  trial  to  be  had  upon  such 
terms  as  he  shall  think  reasonable,  and  in  the  meantime  to 
stay  the  proceedings. 
0.  22,  r.  14.  Where  at  the  trial  it  shall  appear  to  the  Judge  that  there 

Power  of  the  ^^.^  claims,  estates,  titles,  or  rights,  or  any  equitable  duties 
parties  at  the  or  liabilities  which  cannot  be  disposed  of  by  reason  of  all  the 
ti'ial-  proper  parties  not  being  before  the  Court,  the  Judge  may 

order  such  parties  as  may  be  necessary  to  be  made  plaintiffs 
or  defendants,  upon  such  terms  as  to  adjournment,  notices, 
and  costs  as  the  Judge  shall  think  fit. 
Proceedings  at      The  following  is  the  formal  mode  of  trying   an  action 
tiiiil-  before  a  County  Court  Judge.     The  plaintiff  or  his  advocate 

(whether  solicitor  or  counsel)  opens  and  argues  his  case.  (J) 
The  plaintiff's  witnesses  will  then  be  examined  and  cross- 
examined,  and  if  necessary  re-examined,  and  his  documentary 

Terms  on  Qi)  The  terms  are,  in  general,  that  the  defendant  pay  the  plaintiflPs 

which  new         costs  of  the  day,  induding  all  costs  thrown  away  by  reason  of  the  trial 

trial  gi-anteJ.     becoming  abortive,  and  the  costs  of  the  application  for  setting  aside  the 

judgment  or  order :    Burgoine  v.  Taylor,  9   Ch.  Div.  5.     See  also   Re 

Hartlnj,  2  Ch.  (91)  123 ;  Green  v.  Moore,  W.  N.  (91)  G8. 

(^■)  The  practice  in  the  Chancery  Division  which  corresponds  to  nonsuit 
at   Common  Law,  is  to  dismiss  the  action  without  prejudice  to  a  fresh 
iiction  for  tlic  same  cause  :  Andson  v.  Smith,  41  Cii.  Div.  102,  374:. 
Ordering  wit-        (j)  As  to  the  riglit  to  order  witnesses  out  of  Court,  see  2  Taylor, 
nesses  out  of      p.  1192. 
Court 
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evidence  will  be  put  in.  If  the  plaintiff  shall  have  shown 
a  prima  facie  case,  the  defendant  or  his  advocate  will 
.  then  open  his  case,  his  witnesses  will  be  examined,  cross- 
examined  and  re-examined,  after  which  the  plaintiff  or  his 
advocate  will  have  the  right  to  reply  on  the  whole  case — 
i.e..  unless  the  Court,  being  in  his  favour  on  all  points,  does 
not  call  for  a  reply.  The  defendant  or  his  advocate  may, 
however,  reserve  his  right  to  address  the  Court  until  after 
his  evidence  shall  have  been  taken.  (Jc)  Yery  often,  the 
Judge  will  tell  the  plaintiff's  advocate  before  commencing 
the  reply  the  points  aa  to  which  he  is  against  him,  or  not 
clearly  in  his  favour ;  in  which  case  the  reply  will  be  con- 
fined to  those  points.  So  also  the  Judge  will  very  often 
before  the  defendant's  case  has  been  opened,  inform  his 
advocate  as  to  the  points  on  which  in  his  (the  Judge's) 
opinion,  the  plaintiff's  case  has  bruken  down,  and  as  to  the 
points  to  which  such  advocate  should  confine  himself  in  the 
conduct  of  his  client's  case. 

When  the  issue  is  simply  one  of  fact,  and  no  evidence  is  DifFerence 
adduced  on  behalf  of  the  defendant,  the  plaintifi"'s  advocate  ^^^^'^  °°  ®^'' 

,  dence  adduced 

sums  up  his  evidence  before  his  opponent  is  heard  ;  and  the  for  defendant, 
defendant's  advocate,  though  only  allowed  one  speech,  will 
have  the  last  address  to  the  Court ;  but  on  a  question  of  When  party 
law,  if  the  defendant's  advocate  shall  to  any  extent  have  ^^tj^^l^^  *** 

,  .  1         /-(         i  T      •  1  •  J'eply  on  ques- 

gone  into  his  case,  the   Court   cannot  decide   against  the  tion  of  law. 
plaintiff  without  hearing  him  or  his  advocate  in  reply.     If  Further  reply 
a  p]aintifi''s  advocate  shall,  in    his  reply,   have   cited    any  "^^^^  '^^w- 
cases  for  the   first  time,  his  opponent  will  be  entitled  to  a 
further  reply  on  those  cases. 

If  several  issues  be.  joined,  some  of  which  lie  on  the  plaintiff  Course  when 
and  some   on  the  defendant,   the    advocate    for  the    former  onus  probandt 

,  .  .  .  ,  .     T  .  partly  on 

may,  at   his   option,  go  into  the  whole   case   m   the   first  plaintiff  and 
instance  ;  or  he  may  content  himself  with  adducing  evidence  partly  on 

defendant. 

(1:)  In  some  Courts  the  defendant's  advocate  is  allowed  to  sum  up  his 
f'vidence  as  well  as  to  open  his  case ;  but  in  Dymoch  v.  Watldns,  1 0  Q.  B. 
Div.  451,  it  was  held  that  the  defendant  had  no  right  to  sum  up,  or  to 
address  the  Court  more  than  once.  This  was  a  Common  Law  Action 
in  the  County  Court,  tried  with  a  jury;  and  it  is  submitted  that  it 
would  be  no  authority  in  the  c;ise  of  an  Equity  action;  because, 
under  s.  67  of  tiie  C.  C.  Act,  1888,  and  s.  12  of  the  Partition  Act, 
1868,  the  County  Court  Judge  has,  for  the  purposes  of  those  Acts,  "all 
the  powers  and  authorities  of  a  Judge  of  the  Chancery  Division  of  the 
High  Court." 

As  to  the  order  of  speeches,  etc.,  in  the  Chancery  Division,  sec  Kino  v. 
Rudkin,  6  Ch.  D.  163 ;  Metzler  v.  Wood,  26  W.  K.  125. 
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in   siapport  of  those   issues  wliicli   he   is   bound   to   prove, 

reserving  the  right  of  rebutting  his  adversary's  proofs,  in 

the  event  of  the  defendant  estabHshing  a  prima  facie  case 

with    respect   to    the   issues   which    lie    upon    liim.      The 

defendant  may  then  have  a  special  reply  on  the  plaintiff's 

fresh  evidence,  while  the  plaintiff  will  be  entitled   to  the 

general  reply  on  the  whole  case.     If,  however,  the  plaintiff 

at  the   outset,  thinks  fit  to  call  any  evidence  to  repel  the 

defendant's   case,  he  will  not,  in  general,  be  permitted  to 

give  further  evidence  in  reply  ;  for  if  such  a  privilege  were 

allowed  to  the  plaintiff,  the  defendant,  in  common  justice, 

might  claim  the  same,  and  the  proceedings  would  run  the 

risk  of  being  extended  to  a  very  inconvenient  length.  (Z) 

Discretion  of    But  the  Judge  has  a  very  wide  discretion  as  to  allowing 

Judge  as  to       evidence  in  reply  ;  and  he  may,  when  a  party  is  taken  by 

evidence  in       surprise,  allow  him   at   any   stage  of  the  trial   to   adduce 

i"eply-  rebutting  evidence,  and  if  permission  be  refused,  it  may  be 

Such  discretion  granted  on  appeal,  (m) 

is  subject  to         °  ^     ^  n      -,     n        ■•  ,    1 

appeal.  When   there   are   several    sets   of  defendants   separately 

Course  when  represented,  they  or  their  respective  advocates  are  heard  and 
there  are  their  evidence  is  taken  in  the  order  in  which  the  defendants' 

defendants        names  ajopear  upon  the  summons,  except  that  the  case  of  a 

defendant  having  the  same  interest  as  the  plaintiff  is  heard 

immediately  after  that  of  the  plaintiff. 
Right  of  If  a  judge  of  first  instance  is  prepared  to  decide  in  favour 

mrtTto'have  ^^  ^  defendant  or  respondent  without  hearing  his  evidence, 
evidence  taljen.  his  advocate  is  entitled  to  insibt  that  the  evidence  shall  be 
Powerof  Court  heard  before  the  decision  be  given.  If,  however,  the 
of  A]ipeal  to      advocate   does  not   exercise    that    right,   but    accepts   the 

take  evidence  ....„  ,.  .  t/-i 

it  right  not  decision  in  his  favour,  on  his  opponent's  evidence,  the  Court 
exercised.         Qf  Appeal  has  still  power  to  allow  the  evidence  to  be  taken 

before  reversing  the  decision,  (n) 
Variation  of  The   course   of  proceeding    above   described   assumes,  as 

wheiToMMs^  is  usually  the  case,  that  the  onus  probandi  is  upon  the 
j)rohandi  on  (V)  1  Taylor,  partly  quoted  with  approval  by  Wood,  V.-C,  in  Penn  v. 

defendant.  Jack,  2  Eq.  317. 

Chance  of  wit-  (*^)  Finn  v.  Jaclc,  supra ;  Bigsby  v.  BicMnson,  4  Ch.  Div.  28.  But  a 
ness  beino-  plaintiff  will  not,  in  general,  be  allowed  to  call  a  witness  in  reply  when 

called  by^  ^^  hf\^,  without  being  misled,  deliberately  closed  his  case,  and  taken  the 

onnonent  chance  of  that  witness  being  called  by  the  other  side:  Barker  v.  Furlong, 

^^         '  2  Ch.  (91)184. 

(m)  Sinrjer,  etc.  v.  Wilson,  3  App.  376;  Ex  parte  Jacohson,  22  Ch.  Div. 

312.     The  late  M.E.  in  this  latter  case  took  the  principal  part  in  impliedly 

overruling  his  own  decision  to   the   contrary  in  Ilammerlun  v.  Uuncij, 

24  W.  E.  G03. 
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plaintiff,  (o)  If  the  defendant's  advocate  should  satisfy 
the  Court  that  the  onus  prohandi  is  upon  him,  he  will,  no 
doubt,  be  allowed  to  open  the  case ;  but  when  the  plaintiff 
begins  in  the  ordinary  way,  then  as  soon  as  it  appears 
that  the  onus  prohandi  is  on  the  other  side,  the  defendant 
or  his  advocate  will  be  caUed  upon  (jp),  and  the  rights 
of  the  plaintiff  and  defendant  as  above  stated,  will  be 
inverted,  the  right  of  reply  (if  any)  being  that  of  the 
defendant. 

When  the  plaintiff  in  an  action  for  the  execution  of  when  the 
trusts,  or  for  the  determination  of  any  question  or  matter,  plaintiff  is  a 
under  Order  6,  r.  6  (ji),  is  a  trustee,  and  the  only  matters 
in  question  are  between  the  other  parties,  the  plaintiff's 
advocate  will  only  state  the  nature  of  those  questioDS,  and 
will  leave  the  parties  interested  to  argue  ;  taking  care,  before 
the  conclusion  of  the  case,  that  the  judgment  or  order  contain 
proper  direction  as  to   his  client's  costs. 

A  defendant  is  entitled  to  open  separately  a  counterclaim  Modus  pro- 
of  which  he  has  duly  given  notice  ;   but  it  is  a  matter  of  ff ''"'('  '^^"'"^ 

•^    ° .  .  '  there  is  a 

convenience,  and  in  the  discretion  of  the  Judge,  whether  the  counterclaim. 

questions  arising  thereon  shall  be  heard  together  with,  or 

separately  frona  those  arising  in  the  original  action.     If  the 

former  questions  are  independent  of  the  latter,  the  Judge 

will  generally  hear  the   claim  first,  and  the  counterclaim 

afterwards ;    in  which   case   the  defendant's  advocate  must 

confine  his  cross-examination  of  the  plaintiff's  witnesses  to 

the  questions  raised  on  the  claim ;  and  if,  upon  the  trial  of 

the  counterclaim,  he  calls  any  of  the  plaintiff's  witnesses,  he 

cannot  treat  his  examination  of  them  as  a  continuation  of 

the  cross-examination ;  but  must  examine  them  in  chief  as 

his  own  witnesses,  (r)     When,  however,  the  issues  on  the 

(o)  In  actions  in  the  Queen's  Bench  Division  it  is  a  general  rule  that, 
after  the  opening  of  the  pleadings,  the  party  begins  upon  whom  the  onus 
prohandi  lies,  or  against  whom  judgment  would  be  given  if  no  evidence 
were  adduced  on  either  side.  For  exceptions  to  this  rule,  see  1  Taylor, 
356,  et  seq. 

(j))  This  course  was  adoj^ted  by  Kekewich,  J.,  in  Ellesmere  v.  Davis, 
W.  N.  (90)  10,  which  was  an  action  for  an  injunction  to  restrain  the 
defemlant  from  trespassing  on  land,  and  in  wliich  he  attempted  to  justify 
his  acts  by  pleading  the  existence  of  a  public  footpath  which  the 
plaintiif  disputed. 

(q)  The  rule  stilted  in  the  text  equally  applies  to  the  hearing  on  further  Rule  applies  to 
consideration.     In  actions  for  the  execution  of  trusts,  questions  of  con-  further  con- 
struction are  not,  in  general,  sooner  disposed  of.  siJeration. 

(r)  Ee  Woodjine,  2G  W.  E.  (JTS. 
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claim  and  counterclaim  are  identical,  tlie  plaintiff  will  not, 
in  general,  be  allowed  to  adduce  fresh  evidence  in  reply  on 
the  counterclaim,  (s) 
O.  22,  r.  15.  If,  in  any  case  in  which  the  defendant  sets  up  a  counter- 

Action  stayed,  daiu^^  (i^  the  action  of  the  plaintiff  is  stayed,  discontinued, 
R.S.C.,  0. 21,  or  dismissed,  the  counterclaim  may  nevertheless  he  pro- 
^■-  1^-  ceeded  with. 

R.  17.  If  a  person  not  originally  a  party  to  the  action  who  has 

Person  brought  'been  served  with  a  notice  of  counter  or  other  claim   does 

in  not  appear-  i  •    i        i         i-^  i        •  ^       ^ 

ing  at  trial.  ii*J't  appear  at  the  trial,  the  Court  may  proceed  with  the 
trial  notwithstanding,  and  give  such  judgment  or  make  such 
order  as  may  be  just  against  the  peison  so  served  and  not 
aj)pearing,  or  may  adjourn  the  trial  and  give  such  directions 
and  make  such  order  as  to  costs  as  he  shall  think  fit. 
Rule  applicable  This  rule,  it  will  be  observed,  applies  to  claims  arising  out 
to  claim  by       ^^  ^  third  party  notice  as  well  as  to  counterclaims. 

triird  party.  ,  .  .  .       .  n  t  i      i 

p  .  „  Where  m  any  action  a  set-off  or  counterclaim  is  established 

Judgment  may  as  a   defence  against  the  plaintiff's  claim,  the  Court  may, 

be  given  for      jf  ^j^g  balance  is  in  favour  of  the  defendant,  give  judgment 

due  to  defen-    fo^  the  defendant  for  such  balance,  or  may  otherwise  adjudge 

dant.  to  the  defendant  such  relief  as  he  may  be  entitled  to  upon 

R.S.C.,  0.  21,     ,1,  •,       ^  +1  "^ 

y  irj  the  merits  of  the  case. 

Dismissal  of  When  the  defendant  setting  up  a  counterclaim  does  not 

counterclaim     appear  and  substantiate  the  same  at  the  trial,  the  plaintiff 

if  defendant      -^111  in  the  absence  of  some  good  reason  to  the  contrary,  be 

do  not  appear,  -^    -,        ^  ,.,..  /n 

etc.  entitled  to  have  the  counterclaim  dismissed  with  costs,  (u) 

Question  of  If  any  objection  to  the  admissibility  of  evidence,  or  any 

law  arising  at   question   of  law   arise   incidentally   during   the   trial,   the 

advocate   for   each   party  will  be   heard  thereon,   and  the 

advocate  who  took  the  objection,  or  raised  the  question  will 

have  a  right  of  reply. 

Course  when         When  the  whole  of  the  evidence  is  documentary,  or  by 

r,"^'!fi*i^  ^?^^^  affidavit,  the  course  of  proceedings  will  be  substantially  the 

same  as  above  detailed,  as  tar  as  circumstances  permit ;  but 

the  reading  of  the  evidence  may  form  part  of  the  advocate's 

speech.     All  the  affidavits,  however,  are  often  read  through 

seriatim  in  the  order  in  which  they  have  been  filed  on  behalf 

of  each  party  ;  e.g.  first  those  on  behalf  of  the  plaintiff,  then 

those  of  the  defendant  in  opposition,  and  next  the  plaintift''s 

(s)  Green  v.  Sevin,  13  Ch.  D.  589. 

{t)  See  R.  7,  supra,  p.  167. 

(m)  Lumley  v.  Brooks,  41  Ch.  Div.  323. 
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affidavits  in  reply.     Each  advocate  may  claim  the  right  to  Each  party- 
read  the  affidavits  filed    on  behalf  of  his  client.       When  a  «°*^tlf!i  t° 

.  .  read  his  own 

witness  is  cross-examined  on  his  affidavit,  his  cross-examma-  affidavits, 
tion  and  re-examination  will  immediately  follow  the  reading  Cross-examina- 
of  his  affidavit.  ^'^  o° 

Where  the  trial  takes  place  with  a  jury,  and  when  there  ^  ' 
are  several  defendants  who  appear  by  separate  solicitors,  trial  is  by  jury, 
and  have  separate  counsel,  then,  if  their  defences  be  different 
or  distinct  from  each  other,  the  advocate  of  each  has  a  right 
to  address  the  jury  and  examine  witnesses  ;  but,  in  general, 
if  they  rely  on  the  same  ground  of  defence,  only  one  counsel 
will  be  allowed  to  address  the  jury,  and  one  counsel  only 
can  examine  each  wdtness  on  the  part  of  all  the  defendants, 
in  the  same  manner  as  if  they  had  defended  jointly.  As  a 
rule  where  several  defendants  defend  separately  at  the  trial, 
each  defendant  will  be  allowed  to  cross-examine  the  plaintiff's 
witnesses ;  but  where  the  defendants  all  rely  on  one  ground 
of  defence,  one  counsel  only  will  be  allowed  to  address  the 
jury  on  behalf  of  all  of  them,  (v) 

If  the  Judge  should,  at  the  close  of  the  plaintiff's  case.  Power  of  Judge 
be  of  opinion  that  there  is  no   case  to  go  to  the  jury,   in  ^°  withdraw- 
other  words  that  the  plaintiff's  case  has  broken  down  upon    '  ^^^' 
his  own  showing — he  has  the  power  to  withdraw  the  case 
from  the  juiy.  (iv) 

The  advocate  should  see  that  all  documents  intended  to  be  Putting  in 
used  in  evidence  be  formally  put  in ;  and  if  he  tenders  any  evidence, 
evidence  which  the  Judge  rejects,  or  if  he  takes  an  objection  '^.^^^  °^  object- 
to  any  evidence  of  his  opponent  which  is  overruled,  he  should  evidence. 
not  omit  to  ask  the  Judge  to  make  a  note  of  the  fact.     More-  Notes  for 
over  if  there  is  any  likelihood  of  an   appeal,  the  advocate  appeal. 
should  ask  the  Judge  to  make  a  note  of  any  question  of  law 
which  may  be  decided  against  his  client ;  and  of  the  facts 
in  evidence  in  relation  thereto,  (x)     Upon  an  appeal  from  Marking  of 
a   judgment   pronounced    in   the   Chancery    Division    in  an  tlocuments  in 
ordinary   witness  action,  no    documents  will  be   looked  at,  Tw^f^iTJ 

*J  '  '  i/ivision. 

unless  they  have  been  marked  by  the  Registrar  at  the  trial. 

The  mere  fact  that  certain  documents  are  mentioned  in  the  Refp      -<>  in 

admissions,  (?/)  will  not  make  those   documents  evidence ;  ^ 

(v)  Chitty's  Archbold's  Practice,  14th  ed.,  634,  635. 
{w)  Daniel  v.  Met.  By.  Co.,  L.  K.  5  H.  L.  57. 
(x)  C.  C.  Act,  1^88,  ss.  120-122. 
ly)  Watson  v.  liodwell,  11  Ch.  Div.  153. 
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Agreement  on 
minutes  of 
judgment,  etc. 


Common 

administration 

judgment. 


Judgment,  etc., 
taken  by  con- 
sent ; — order 
obtained  ex 
parte. 


but  in  the  County  Court,  it  is  sufficient  that  the  documents 
be  referred  to  in  the  Judge's  notes. 

Where  it  is  possible  so  to  do,  it  may  be  well  for  the 
plaintiff's  advocate  to  agree  beforehand  with  his  opponent 
as  to  the  form  of  the  judgment  or  order  to  which  the  former 
conceives  his  client  to  be  entitled,  or  as  it  is  called  to  agree 
upon  "minutes  of  judgment  or  order" — either  altogether,  or 
subject  to  any  point  or  points  which  may  have  to  be  argued 
or  submitted  to  the  Court.  When  the  advocates  completely 
agree  upon  the  minixtes,  and  there  are  persons  interested 
who  are  under  disability,  or  if  the  judgment  or  order  is  such 
as  may  affect  absent  parties,  then  the  plaintiff''s  advocate 
will  state  the  facts  shortly,  and  submit  the  minutes  to  the 
Court  for  approval.  If,  in  an  administration  action,  he  states 
that  the  parties  have  agreed  upon  "  the  common  administra- 
tion judgment  "  in  favour  of  a  creditor  or  legatee  the  term  will 
explain  itself.  (2)  In  most  cases  of  this  kind,  however,  the 
plaintiff's  advocate  will,* in  his  minutes,  and  in  addition  to 
the  common  administration  judgment,  have  to  ask  the  Court 
for  certain  special  inquiries  {e.g.  as  to  the  number  of  children 
a  testator  left)  which  he  will  have  to  read,  and  submit  to 
the  Court.  Where  the  parties  interested  are  all  sui  juris 
and  the  judgment  or  order  agreed  upon  concerns  themselves 
only,  it  will  be  quite  sufficient,  when  the  case  is  called  on, 
to  inform  the  Court  that  minutes  have  been  agreed  upon, 
and  that  all  the  parties  are  sui  juris.  When  a  judgment 
or  order  is  taken  by  consent  of  both  sides,  the  Court  relies 
upon  the  good  faith  of  the  advocates  ;  and  the  like  rule 
applies  to  all  orders  made  upon  an  ex  parte  application.  Of 
course  the  Eegistrar,  upon  drawing  up  the  judgment  from 
the  minutes  as  furnished  by  the  plaintiff's  or  quasi  plain- 
tiff's solicitor,  will  see  that  the  proceedings  are  in  all  respects 
regular,  (a) 


(z)  See   Precedents  at  the  end  of  the  chapter  on  Administration  in 

Part  II. 

When  minutes      («)  Minutes  should,  if  possible,  be  prepared  beforehand  m  all  cases  to 

^v,, ..'  which  they  are  applicable.     Even  in  a  hostile  case,  the  advocates  on  both 

sides  should  consider  carefully  befoiehand  to  what  relief  or  liability  their 

-espective  clients  or  opponents  are  entitled  or  subject,  so  that  neither  of 

'''-^m  may  be  taken  by  surprise  in  case  of  the  Judge  asking  one  of  them 

*•,  is  the  form  of  the  order  he  asks  for,  or  to  which  he  is  willing  to  sub- 

T  in  the  event  of  a  suggestion  or  proposal  for  compromise  coming 

■'•om  the  Court,  or  the  adversary,  or  by  reason  of  the  case  taking,  at 

\  altogether  a  different  turn  from  that   which  may  have  been 
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antioipatcfl  beforehand.  When  the  advocate  is  in  the  thick  of  the  fight,  a 
proposal  may  be  made  which  may,  at  the  first  blush,  appear  very  plausible, 
but  which  alittlo  further  thought  may  show  to  be  such  as  ought  not,  for 
a  moment,  to  be  entertained.  If,  in  sucli  a  case,  the  advocate  has  any 
doubt  or  difficulty,  it  will  often  be  well,  if  possible,  to  ask  the  Court  to 
postpone  the  case  till  a  later  period  of  the  day.  or  till  some  subsequent 
time,  to  enable  him  to  consult  with  his  client,  fully  consider  tlie  proposal, 
and  perhaps  negotiate  witli  the  other  side,  and  have  the  terms  of 
compromise  reduced  to  writing. 


176  QENEBAL  PRACTICE. 


CHAPTER  XIIL 

COSTS. 

County  Court  The  costs  of  County  Court  actions  and  matters  in  general 
by' C  "c"  Act"^  are  regulated  by  s.  113  of  the  C.  C.  Act,  1888,  and  by  0.  50a, 
1888,  s.  113  50b,  to  which  the  reader  is  referred.  It  will  he  obsei'ved  that 
and  0.  50a,  j^^q  scales  of  costs  (6)  appended  to  the  Eules  of  1892  apply 
as  well  to  costs  between  solicitor  and  client  as  to  those 
O.  50a,  r.  23.  between  party  and  party  ;  but  by  0.  50a,  r.  23,  "  when  any 
property  ^^^^   property   is   directed   to   be    sold,   the   ordinary   con- 

veyancing charges  shall  be  allowed." 
R-  24.  Where  in  the  course  of  an  action  or  matter  a  party  suing 

Costs  of  person  i*x:i*  j.i.'i,j.  -i 

in  fiduciary       ^^  sucd  m  a  nduciary  or  representative  character  necessarily 

etc.,  position,    incurs  costs  not   allowable  upon  taxation  under  any  scale, 

the  Registrar  shall  aj)ply  to  the  Judge,  who  may,  by  an 

order  to  be  filed  with  the  proceedings,  allow  such  a  sum  as 

he  may  think  fit  for  such  costs  to  be  paid  out  of  any  funds 

in  Court  applicable  to  the  purpose,  (c) 

Costs  in  the  By  s.   113,  above  referred  to,  the  costs  of  an  action  or 

the  Court.        matter  are  directed  to  be  paid  by  or  apportioned  between 

the  parties  in  such  manner  as  the  Court  shall  think  just — in 

other   words  are   in  the  discretion   of  the    Court ;    and   in 

default   of  any   special   direction    abide   the   event.      This 

Refreshers  to         (5)  Where  an  action  to  which  the  higher  scale  of  costs  applies  is  not 
Counsel.  reached  on  the  day  fixed  for  the  hearing,  and  it  consequently  stands  in 

r^  A^  -c*^--      .      the  list  for  hearing  on  more  days  than  one,  it  must  he  taken  to  have  been 
^  ^  ^p^-^t:^  7    '    "  adjourned  for  want  of  time,"  and  the  Judge  has  jurisdiction  under  Item 
'  *  ^,f/^~r  _    88  of  the  scale  to  allow  a  refresher  to  counsel  of  the  amount  therein  speci- 
T  Conference^—  ^^d :  Seap  v.  Teari,  1  Q.  B.  (91)  110. 
rscientific  wit-        -^^  *°  conferences  with  counsel,  see  O.  50a,  r.  6,  Item  87.     Allowances 

^''    ness  • models  ^^  scientific  witnesses  for  plans,  models,  etc.  :  rr.  31,  32. 

gjg    '  'As  to  the  jiower  of  the  Eegistrar  to  allow  a  larger  amount  of  costs  in 

taxation,  as  between  solicitor  and  client,  than  as  between  party  and  party. 
Solicitor  and      gee  Re  Lnncjlou,  1  Q.  B.  (91)  349,  C.  A. 

client  costs.  (g)  ^he  High  Court  has  power  to  award  costs  as  between  solicitor  and 

client  toother  persons  tlinn  executors,  administrators,  trustees,  and  jjersons 
in  a  like  fiduciary  position  :  Andrews  v.  Barnes,  39  Cli.  Div.  141 ;  Be 
BavieK,  W.  N.  (91)  104  ;  Turner  v.  CoUms,  12  Eq.  438.  The  Court  may 
sometimes  award  t^uch  costs,  though  all  parties  are  not  actually  before  it : 
Be  Davie s,  supra. 
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would  not  apply  to  cases  where  costs  are  payable  out  of  a 
fund  in  Court;  and  there  are  some  Equity  actions  and 
matters  as  to  which  it  would  be  difficult  to  say  what 
"  abiding  the  event "  means.  The  costs  in  such  cases,  and 
in  others  to  which  special  Equity  rules  are  applicable,  will 
be  treated  in  subsequent  parts  of  this  work. 

When  it  is  said  above  that  costs  are  in  the  discretion  of  What  are  costs 
the  Court,  what  is  meant  is  that  they  are  in  the  discretion  ^"^^^  of  th"^" 
of  the  Court  which  tries  the  action.     If  a  trustee  commence  Court? 
an  action  in   the  Queen's  Bench  Division  to  recover  trust  not  trustee's 
funds  from  a  stranger,  the  costs  of  that  action  are  in  the  '^"•'^^g*^^  ^^^ 

°     '  expenses,  nor 

discretion  of  the  Judge  who  tries  it.     If  the  plaintiff  should  costs  of  action 

be  ordered  to  pay  the  costs  of  the  defendant,  and  another  ''^  ^^^^^  Court. 
action   should   afterwards   be  commenced    for  carrying  the 
trust  into  execution  under  the  direction  of  the  County  Court, 
the  County  Court  Judge  will  have  no  discretion  over  the 
costs  of  the  action  first  mentioned,  which  will  in  the  County 
Court  action    come   under  the  head  of    "  charges   and   ex- 
penses "  in  the  same  way  as  in  the  case  of  conveyancing 
charges.     If  these  costs  were  properly  incurred  they  must  be  Such  charges, 
allowed  to  the  trustee,  if  not  they  must  be  disallowed,  and  ^*°-'  ^^^i^^^  ^^ 
the  allowance  or  disallowance  thereof  would  be  subject  to 
appeal,  (d) 

The  Court  has  a  judicial  discretion  to  deprive  a  successful  Misconduct  of 
party  of  his  costs  on  account  of  misconduct  on  his  part ;  and  ®'^*^p^^fl"^ 
it  may  for  this  purpose  take  into  consideration  his  conduct 
not   only   in   the   course   of  the  litigation,  but  previously 
thereto,  so  far  as  it  may  have  conduced  to  the  action,  (e) 
Where  an  action  is  brought  to  enforce  a  legal  right,  and  Le^al  rif^ht. 
there  is  no  misconduct  on  the  part  of  the  successful  plaintiff, 
the    Court  has   no  discretion    to   refuse  him   costs,  (/)  and  plaintiff 
whether  the  right  claimed  be  legal  or  equitable,  the  Court  having  no 
has  no  discretion  to  make  a  defendant  pay  the  costs  of  a  ^'^      °  ^"^* 
plaintiff  who  has  no  right  to  sue  ;  if  the  Court  were  to  do  so  Right  of 
the  defendant  would  have  a  right  to  appeal  against  such  an  appeal, 
order,  (fjr) 

(ci)  Be  Beddoe,  1  Ch.  (93)  554. 

(e)  Harnett  v.  Vise,  5  Ex.  D.  307;  Huxlry  v.  West,  etc.,  By.  Co.,  14 
App.  31. 

(/)  Cooper  V.  Whittincjham,  15  Ch.  D.  501;  Walker  v.  Wilsher,  23 
Q.  B.  Div.  335,  referred  to,  supra;  but  see  Harris  v.  Petherick,  4  Q.  B. 
Div.  Gil ;   Toung  v.  Thomas,  W.  N.  (92)  72. 

(d)  Dicks  V.  Yates,  18  Ch.  Div.  76 ;  Be  Foster,  8  Q.  B.  Div.  515 ;  Be 
Sijnwns,  54  L.  T.  501.     See  chapter  on  Appeal,  infra.      The  Court  of 
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Plaintiff 

partly  success- 
ful. 


Trustee ; — 
personal  repre- 
sentative, etc. 


Charges  and 
expenses. 


Costs,  etc.,  of 
mortgagee. 

Misconduct ; — 

condition 

precedent. 

Onus  probandi. 

Costs  as 
against  a 
stranser. 


Right  to  be 
recouped. 


Set-off  as  to 
costs  ; — 
married 
woman. 


Where  the  question  of  misconduct  is  open  to  doubt,  the 
position  of  a  successful  defendant  as  to  costs  is  more  favour- 
able than  that  of  a  plaintiff,  as  he  has  generally  been  dragged 
before  the  Court  against  his  will. 

When  a  plaintiff  succeeds  substantially,  but  fails  on  some 
minor  point,  he,  as  a  rule,  gets  the  general  costs  of  the 
action ; — but  sometimes  minus  the  portion  of  them  as  to 
which  he  fails,  or  that  portion  may  be  ordered  to  be  borne 
by  him  and  set  off  against  his  general  costs.  It  is,  how- 
ever, competent  for  the  Judge  to  depart  from  this  course, 
and  to  apportion  the  costs  between  the  plaintiff  and  the 
defendant.  (Ji) 

A  trustee,  executor,  or  administrator  who  has  not  un- 
reasonably instituted,  carried  on,  or  resisted  any  proceedings, 
is  entitled  as  between  himself  and  all  persons  interested  in 
the  estate,  to  have  his  costs  as  between  solicitor  and  client, 
including  any  charges  and  expenses  properly  (i.e.,  not 
improperly)  incuried  by  him  (J)  beyond  mere  costs  of  action 
paid  out  of  the  trust  property  or  estate.  Under  like  circum- 
stances a  mortgagee  is  entitled  to  add  his  costs,  charge§,  and 
expenses  to  his  debt.  The  Court  has  no  power  to  deprive 
any  such  trustee,  executor,  administrator,  or  mortgagee  of 
his  costs,  charges,  or  expenses,  except  in  the  c^ise  of  mis- 
conduct. The  proof  of  misconduct  is,  in  fact,  a  condition 
precedent  to  enable  the  Court  to  exercise  any  discretion  as 
to  such  costs,  charges,  or  expenses,  (j)  But  an  executor, 
administrator,  trustee,  or  mortgagee  is  in  precisely  the  same 
position  with  reference  to  costs,  as  any  other  litigant  in 
proceedings  between  himself  and  a  stranger  to  the  estate, 
trust,   or  mortgage.  (Jc)      If,    however,  tlie  proceedings  are 

Appeal  held  in  Harris  v.  Fethericlc,  4  Q.  B.  Div.  Gil,  that  a  plaintiif 
could  he  ordered  to  pay  a  dettiidant's  costs,  where  he  sued  to  recover 
two  spparnte  sums  of  £85  and  6s.,  and  succeeded  only  as  to  the  latter  sum. 

(/i)  Jenldns  v.  Jackson,  1  Ch.  (91)  97.  As  to  the  right  in  the  High 
Court  to  set  off  costs  payable  by  a  party  against  costs  ord.red  to  be  paid 
to  him,  see  R.  S.  C,  0.  61,  r.  27  (21);  in  the  case  of  a  married  woman 
havinir  separate  estate  with  restraint  on  anticipation ;  Pelton  v.  Harrison, 
1  Q.  B.  (92)  118.  vL.^c?'^-"/?^  f  i   ->/  JH1 

(0  He  Beddoe,  1  Ch.  (93)  558. 

(/)  Be  Love.  2'^  Cli.  Div.  348;  Be  Knight,  26  Ch.  Div.  82;  Stott  v. 
Milne,  25  Ch.  Div.  714 ;  Be  Weall,  42  Cii.  D.  674  ;  Williams  v.  Jones,  34 
Cli.  Div.  120;  Be  Emuis,"26  ib  65  (executors  and  trustees);  Charles  v. 
Jones,  33  Ch.  Div.  SO ;  Be  Walts,  22  Cli.  Div.  5 ;  Bird  v.  Wenn,  33  Cii.  D. 
215;  Be  WenJiam,  J!  Ch.  (92)  62;  Stone  v.  Lickorish,  2  Ch.  (91)  370 
(mortgagees) ;  Be  Beddoe,  L  ("h.  (93)  447. 

Qc)  Re  Phillips,  41  Ch.  D.  420. 
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proper,   llie    executor,   administrator,   or    trustee   will,    in 
general,  be  entitled  to  be  recouped  out  of  the  estate  of  tlie 
deceased,  or  out  of  the  trust  estate  or  fund,  in  respect  of  any 
costs  he  may  be  ordered  to  pay  to  his  opponent ;    and  a 
mortgagee  will,  under  like  circumstances,  be  entitled  to  add 
to  his  security  any  costs  ordered  to  be  paid  by  him.     The 
rule  applies  to  a  trustee  in  bankruptcy ;  (Z)  but  the  Court  Trustee  in 
has  sometimes  ordeied  all  the  costs  to  be  paid   out  of  the  bankruptcy 
bankru})t's  estate,  giving  to  those  of  a  successful  claimant 
or   other    person    priority    over   those   of  the   unsuccessful 
trustee,  (m)      A  liquidator  is  also,  as  a  rule,  in  the  same  Liquidator 
jwsition  so  far  as  relates  to  adverse  or  quasi  adverse  litigation 
as  any  ordinary  litigant ;  (n)    but   if  the   proceedings   are 
proper  he  is,  as  a  rule,  entitled  to  be  recouped  out  of  the 
assets  of  his  company,  in  respect  of  the  costs  vrhich  he  may 
be  ordered  to  pay.     As,  how^ever,  he  is  a  paid  agent,  he  is 
not  in  quite  as  favourable  a  position  as  a  trustee,  (o)     Where 
an  official  liquidator   has  failed  on  a  summons  to   recover  Priority  of 
money  for  the  company,  and  has  been  ordered  to  pay  the  costs  in  wind- 
costs  of  the  summons  out  of  the  assets  of  the  company,  these     °'"'^ 
costs  w^ill  be  paid  out  of  the  assets  in  priority  to  the  costs  of 
the  winding  up.  (p)     Where  a  case  in  the  winding-uj)  of  a  Represeuta- 
company  is  a  representative  one,  so  as  to  decide  a  number  of  t'^'e  case. 
similar  cases,  the  Court  may  order  the  costs  of  all  parties  to 
be  paid  out  of  the  estate.  (5) 

When  an  action  was  occasioned  solely  by  the  misconduct  Misconduct  of 
of  one  of  several  defendants,  the  Court  formerly  ordered  the  '^ne  of  several 
})laintifif  to  pay  the  costs  of  the  innocent  defendants,  and  to  "^^  '^    '    ''■ 
have  them  over  against  the  defendant  in  fault,  as  well  as  his 
own  costs.     Now  it  will  order  the  culpable  defendant  to  pay 
the  costs  directly  to  his  co-defendants,  (r) 

{I)  Re  Angerstein,  9  Cli.  479 ;  Pitts  v.  La  Fontaine,  G  App.  4SG.  P.  C.  ; 
Tiii  Dowson,  21  Q.  B.  D.  417 ;  Re  Hickman,  25  Ch.  Div.  26G ;  Re  Smith, 
17  Q.  JB.  Div.  48S. 

(m)  Re  Dale,  14  Q.  B.  Div.  48 ;  Re  Wainwricjld,  19  Cli.  Div.  140. 

in)  Ferrads  G'se,  9  Ch.  :i55  ;  Re  Donunion,  etc.,  Co.,  27  Ch.  Div.  33  ;  ^  /J^^...^/-,  -^  C' .  2/> 
Re  Itlunddl,  ii  Ch.  Div.   1,  contra;  Smallpage's   Case,  30  Cli.  D.  G04 ;  t,j- 
Sfronq  v.  Carlyle  Press,  1  Ch.  (93)  274;  Re  Staffordshire,  etc.,  Co.,  3  Ch. 
(93)  523. 

(0)  Re  Silver  Valley  Mines,  21  Ch.  Div.  381. 

(f>)  Re  Home  Invi^stment  Society,  14  Ch.  D.  167  ;  Re  Dominion,  etc.,  Co., 
supra:  Re  Staffordshire,  etc.,  Co.,  supra.  ^  l..x..J~."-i-  yt-i  cL  jj-? 

(7)  Re  Mutual  Society,  IS  Cli.  D.  530. 

(r)  Ruduw  V.  Great  Britain,  dc.  Society,  17  C'l.  Div.  COS.     As  to  the  Adjustment  of 
adjutetiiient  of  costs  between  en-defendants,  see  Wilson  v.  Thomson,  20  Eq.  costs  between 
459;  Dearsley  v.  Middleweek,  IS  Ch.  D.  236.  defendants. 
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-^    Repayment  of       Bj  R-  S.  C,  0.  65,  r.  11,  power  is  given  to  the  Court  or  a 
fj(7tf/costs ; — delay,  Judge  to  disallow  or  order  a  solicitor  to  repay  costs  in  the 


etc 


case  of  undue  delay  or  misconduct  in  the  proceedings,  (s) 


Pauper.  (s)  Broion  v.  Burclett,  40  Ch.  Div.  244.      A    successful    plaintiff    or 

appellant  suing  in  forma  pauperis,  to  whom  costs  are  awarded,  is  not 

t^udoJ^  CJ'f  f/i         entitled,  on  taxation,  to  be  allowed  fees  to  counsel.    His  solicitor  will  only 

^  be  allowed  costs  out  of  pocket,  with  a  reasonable  allowance  to  cover  office 

expenses,  including  clerks,  etc. :  Carson  v.  Pickersgill,  14  Q.  B.  Div.  859  ; 
Johnson  v.  Lindsay,  A.  C.  (92)  110. 
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CHAPTEE  XIV. 

JUDGMENTS   AND   ORDERS. 

A  JUDGMENT  is  either  final  or  interlocutory.  A  final  judgment  Final  and 
is  where  the  Court  finally  and  completely  adjudicates  on  the  •" ,"  ocu  ory 
rights  of  the  parties,  as  where  the  action  is  dismissed.  So 
also  if  the  action  be  one  for  specific  performance  of  an 
agreement  for  the  sale  of  land,  and  the  Court  pronounces 
judgment  decreeing  specific  performance  on  the  footing  of 
the  title  being  accepted,  the  judgment  is  final.  An  inter- 
locutory judgment  is  one  by  which  directions  are  given  in 
order  to  enable  the  Court  to  pronounce  a  final  judgment  at  a 
future  time.  Thus  where  the  usual  judgment  is  pronounced 
in  a  creditor's  action  directing  an  account  of  the  debts  of  a 
deceased  person  and  inquiries  as  to  his  estate,  and  other 
matters  usual  in  such  cases,  reserving  further  consideration, 
the  judgment  is  interlocutory;  and  upon  the  Eegistrar  (in 
the  Chancery  Division,  the  Chief  Clerk)  making  his  certi- 
ficate, certifying  what  debts  were  owing  from  the  deceased, 
and  what  his  outstanding  estate  consists  of,  the  Court  will, 
in  general,  give  final  judgment  for  applying  that  estate  in 
payment  of  the  debts. 

A  judgment  or  order  is  binding  from  the  moment  when  Judgment,etc., 
the  order  is  pronounced  by  the  lips  of  the  Judge,  "  for  if"  |''°'li"g  from 
as   observed  by   Lord  Westbury,  L.C.,  («t)  "  that  could  be  is  pronounced, 
done  physically  which  legally  is  suj)posed  to  be  done,  and 
which  one  would  desire  to  be  done  if  it  were  possible,  every 
order  would  be  completed  on  the  spot,  written  out  by  the 
judicial    ofiicer    and   in   curia   before    the    Court   rises   and 
delivered  to  the  parties." 

An   order   made   by   consent  cannot  be    altered   without  Consent  order, 
consent,  (v^ 

At  the  trial  the  Court  may  try  the  whole  matter  of  the  0-  22,  r.  10. 

y  Power  of 

(w)  Ex  jyarte  Hookey,  4  D.  F.  &  J.  460.  Judge. 

(v)  Australasian,  etc.,  Co.  v.  Walter,  W,  N.  (91)  170. 
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action  and  give  judgment  thereon,  or  grant  any  relief, 
ledress,  or  remedy,  or  may  make  any  ordei',  or  give  any 
direction  he  may  consider  necessary  to  enable  him  to  give  a 
final  judgment  upon  a  day  to  which  the  trial  may  be  ad- 
journed, and  may  also  make  such  order  as  to  costs  as  he  may 
think  fit. 
Final  judg-  Where  accounts  or  inquiries  have  been  directed,  and  the 

nient  at  trial     Registrar  has  made  his  certificate  finding  the  result  of  those 

after  accounts,         °  .  .    .       .     „  ...        ,, 

etc.,  directed     accounts  Or  inquiries  beiore  the  trial,  the  Court  will  oiten  be 

before  trial.      in  a  position  to  pronounce  final  judgment  at  the  trial,  instead 

of  a  merely   interlocutory  judgment,  directing  accounts  or 

inquiries  and  reserving  further  consideration,  (w) 

Jiidcrment  The  judgment  should,  where  practicable,  deal  with  every 

^  •("}!   11  matter  in  dispute  which  is  then  capable  of  being  adjudicated 

matters  ripe      upon  ;  (x)  e.g.,  if  a  plaintiif  in  an  Equity  action  conceives 

for  adjudica-     himself  to  be  entitled  to  an  account  of  moneys  due  to  him 

interest.  with    interest   thereon,    he    should,    in    general,    ask    for   a 

judgment  not  only  directing  an  account  to  be  taken  of  the 

principal   moneys     claimed,     but    also     containing    proper 

directions  as  to  the  mode  in  which  the  interest  is   to  be 

Adding  direc-    charged  and  ascertained.  (?/)     A  plaintiff  may,  in  general, 

tion  as  to         while  the  account  is  proceeding  before  the  Eegistrar,  apply 

to  have  an    addition    to  the   judgment   providing   for   the 

interest ;  but  if  he  do  not,  and  the  judgment  is  silent  on  the 

question,  he  cannot,  in  general,  claim  the  interest  on  further 

consideration. 

Declaration; The  Court  will  not,  in  general,  make  a  decl;iralion  as  to 

evidence.  the  rights  of  the  parties  to  an  action  or  matter  on  mere 

admissions  or  by  consent  of  the  parties  or  their  advocates  in 

Court.     There  must  be  proper  evidence  of  the  facts  on  which 

the  declaration  is  based,  (z) 

0.  23,  r.  2.  All  special  judgments  or  orders  in  the  nature  of  decrees  (a) 

Drawing  up 

■,.-,    ..     ,  (i(i)  In  every  order  wliich  is  not  of  a  final  character,  liberty  to  apply  to 

,    ^  the  Court  is  implied,  without  its  being  ex])ressly reserved:  J^nYzv.  i/ti&son, 

apply-  14  Ql^_  J)  543.  jv„^j-ce  V.  Williams,  23  Ch.  D.  353. 

Ees  judicata.         (^)  Sometimes  liberty  to  apply  as  to  a  particular  matter  is  reserved,  not 
>y  .  because  it  is  absolutely  necessary,  but  in  order  to  prevent  any  contention 

?  ■*  //       being  put  forward  at  a  future  time  that   the    point  in  question  is  res 

judicata.  . 

(y)  Phillips  V.  Hcmfrny.  44  Ch.  D.  701 ;  1  Ch.  (92)  4G9.^ 
(z)   William,s  v.  Foiodl,  W.  N.  (94)  141. 

Decree  etc." (")  -^  decree  is  the  old  name  for  the  sentence  of  the  Conrt  of  Chancery 

definitions  '  pronounced  at  tlie  hearing  of  tlie  cause,  as  distinguished  from  an  order 
made  on  an  interlocutory  application.  It  corresponded  to  a  judgment  at 
Cumniou  Law,  just  as  an  order  made  on  motion  in  Chancery  corresponded 
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shall  bo  prepared  by  the  Eegistrar,  (6)  and  tbe  draft  thereof  of  judgments, 

shall  be  delivered  by  him  to  the  successful  party,  together  ^'^/j' '"  "^t^re 

/  N      tin  /■      °'  decrees, 

with  an  appointment  to  settle  the  same,  (c)      1  he  successful    • 

party  shall  submit  the  draft  to  his  opponent  for  approval, 
and  give  notice  of  the  appointment  to  settle.  In  case  of 
disapproval  by  either  party,  the  Registrar  shall  finally  settle 
the  draft  in  the  presence  of  such  of  the  parties  as  attend. 
Either  party  dissatisfied  with  the  judgment  or  order  as  so 
settled  may  apply  to  the  Judge  by  motion,  of  which  not  less 
than  four  days'  notice  shall  be  given,  to  vary  and  finally 
settle  the  same,  but,  except  by  leave  of  the  Judge  or 
Eegistrar,  such  notice  shall  not  operate  as  a  stay  of  pro- 
ceedings. The  Judge  on  the  hearing  of  such  motion  may 
refuse  to  make  any  order  if  the  motion  has  not  been  made 
at  the  next  sitting  of  the  Court  available  after  the  judgment 
or  order  has  been  settled  by  the  Eegistrar.  The  judgment 
or  order  when  finally  settled  shall  be  sealed  with  the  seal  of 
the  Court,  and  filed  of  record,  and  a  minute  of  such  filing, 
with  the  date  thereof,  shall  be  entered  in  the  minute  book. 

The  solicitors  for  the  respective  parties  should  be  careful 
to  see  that  the  draft  minutes  be  settled  in  such  form  as  not 
only  to  correspond  with  the  actual  decision  of  the  Court, 
but  also  to  be  properly  workable.     The  decretal  order  is  the  Proceedings  to 
foundation    of    all    sul)sequent   proceedings   in    an   Equity  ^^j^j^  decretal 
action  ;  aod  these  proceedings  must  be  in   all  respects  con-  order, 
sistent   therewith.     Moreover,  if  unnecessary  accounts  and  Unnecessary 
inquiries  be  directed,  a  large  amount  of  costs  may  some-  *'^*^°'^°  ^'  ^  ^' 
times   be   incurred  which  will   be   simply  so  much  money 
wasted,  (d) 

Care  should  also  be  taken  that  all  the  evidence  be  properly  Evidence ; — 

noteofevi- 

to  a  rule  at  Common  Law.     An  interlocutory  decree  was,  and  still  is,  "^"'^^  ^^J^*^  ^  • 
sometimes  called  a  decretal  order. 

(6)  In   the   Chancery    Division,   the   successful   party   should,  within  Bespeaking 
seven  days,  bespeak  a  judgment  or  order,  and  leave  with  the  Eegistrar  order  in 
the  briefs  and  other  documents  necessary  to  enable  him  to  draw  up  the  Chancery 
same,  e.g.,  office  copies  of  affidavits  filed  on  his  behalf;  and  on  the  day  Division, 
fixed  for  settling  the  minutes,  the  other  parties  must  produce  their  briefs 
and  other  documents  {e.g.,  affidavits  filed  on  their  behalf,  respectively)  in 
like  manner. 

(c)  See  R.  S.  C,  O.  62,  rr.  4-16.     In  the  County  Court,  however,  the  Not  necessary 
Registrar  proceeds  at  once  to  prepare  the  minutes,  without  any  intimation  in  County 
from  any  of  the  parties,  unless  it  is  clear  that  it  is  not  necessary  that  any  Court, 
judgment  or  order  should  be  drawn  up — e.g.,  where  an  action  is  dismissed 
without  costs. 

(fZ)  As  to  the  course  to  be  pursued  in  any  such  case,  see  Beale  v.  Ruston,  Modus  pro- 
W.  N.  C78)  179 ;  May  v.  Newton,  34  Ch.  Div.  354.  cedendi. 
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entered ;  and  if  any  evidence  has  been  tendered  and  rejected 
Evidence  not  that  fact  should  be  noticed.  The  costs  of  evidence  not 
po^ts.    '  mentioned  in  the  judgment  or  order  will  not,  in  general,  be 

Entry  of  allowed   on   taxation.     Where    the    case    of    a    plaintiff  or 

affidavits  not     applicant  breaks  down  without  the  affidavits  of  his  opponent 

actually  read ;         ^.  rr^ -,       •  -, -,  .,,. 

—appeal.         having  been  read,  those  affidavits  should,  notwithstanding, 
be  entered  as  read  in  order  that  the  defendant  or  respondent 
may  be  entitled  to  the  costs  thereof,  and  also  that  they  may, 
if  necessary,  be  used  on  appeal,  (e) 
Appointment         At  the  appointment  to  settle  the  draft  minutes,  a  party 
to  settle  yvho  is  dissatisfied   therewith,  as   settled   by  the  Eegistrar 

should,  if  he  intends  to  take  the  opinion  of  the  Judge 
thereon,  under  E.  2  above  set  forth,  inform  the  Registrar  of 
such  his  intention  ;  (/)  and  should  serve  his  opponent  with 
a  notice  of  application  somewhat  as  follows  : — 

Precedent.  Take   notice,    etc.,    supra,    p.    31,  for   an   order   that   the 

Application  to  minutes  of  the  judgment  [order]  pronounced  [made]  in  this 
vary  minutes.   Action  on  the  18  as  given  out  by  the  Eegistrar 

may  be  varied  in  the  particulars  or  in  the  manner  following, 
namely,  by  omitting,  etc.,  and  by  inserting,  etc.,  [or  as  may 
he — state  variations]  or  in  such  other  manner  as  to  the  Court 
may  seem  right,  and  the  circumstances  of  the  case  may 
require,  and  that  the  costs  of  this  application  may  be  costs 
in  the  Action. 

Costs  of  Such  an  application  is  made  at  the  risk  of  the  applicant 

application.      having  to  pay  the  costs,  if  unsuccessful ;  (g)  but  if  there  is 

reasonable   ground   for   the   application,   the   costs   will   in 

general  be  made  costs  in  the  Action.     If  the  variation  be 

made,  it  will  be  embodied  in  the  order ;  and  the  advocate 

for  the  moving  party  should  in  that  case,  ask  the  judge  that 

\  the  original  judgment  or  order  may  be  dated  on  the  day  of 

I  hearing  the  application,  so  as  to  include  the  costs  thereof. 

In  that  case  no  order  need,  as  a  rule,  be  drawn  up  on  the 

motion.      Upon  an  application  to  vary  the  minutes,  the  only 

(e)  See,  however,  Freer  v.  Runner,  14  Sim.  391  ;  Camille  v.  Donato, 
11  Jur.,  N.  S.,  26;  observations  in  iSinger,  etc.  v  Wihon,  3  App.  382.     It 
is  submitted  that  these  observations  api)ly  only  to  the  form  of  the  decree 
Costs  of  in  that  particular  case.     By  O.  50a,  r.  2'J,  the  costs  of  witnesses,  whether 

witnesses  not     actually  examined  or  not,  are  allowed,  luiless  the  Judge  otherwise  orders, 
examined.  If  the  costs  of  evidence  properly  filed,  but  not  used,  were  not  allowed, 

O.  50a,  r.  29.    the  result  would  be,  in  many  cases,  to  confino  a  defendant  or  respondent 
to  a  single  defence,  except  at  the  peril  of  incurring  costs  for  which  he 
could  not  be  recouped,  even  if  successful. 
.      (/)  lie  Swire,  30  Ch.  piv.  243. 
(g)  lb.  23'J. 
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question  which  will,  in  general,  be  allowed  to  be  argued  is, 

what  was  the  order  actually  made  at  the  trial  or  hearing  ? 

When,  in  the  Chancery  Division,  this  cannot  be  ascertained, 

the   case   may  be   directed   to   be   put  into   the  paper  and 

reargued.  (7*) 

Though  the  above  is  the  proper  course  to  adopt,  the  Court  Con-ectioa  of 

has  power,  at  any  time,  to  correct  an  order,  so  as  to  make  it  °'" ,  "^  passed 
.  n  1-n  n  ''^'^'^  entered, 

correspond  with  the  order  actually  made.     Every  Court  has 

complete  power  over  its  own  records  ;  but,  except  in  cases  of 

a  mere  slijD,  or^of  verbal  inaccurac}-,  a  special  case  must  be 

made  for  correcting  a  judgment  or  order  when  it  has  once  ^  , 

been  passed  and  entered,  (i) 

There  is,  in  the  Chancery  Division,  no  right  of  appeal  Course  when 

from  an  order  made  upon  an  application  to  vary  the  minutes  ^'^g'**''^!" 

■■■  .      ^^  ^  .  refuses  to  enter 

of  judgment  or  order  as  given  out  by  the  Registrar.     The  evidence,  etc. ; 

party  di&satisfied  can,  in  such  case,   only  apj^eal   from  the  — appeal. 

order  as  it  stands ;  but  if  the  ground  of  complaint  be  the 

omission    to    enter   as   part   of  the    evidence,    any   of    the 

documents  used  at  the  trial  or  hearing,  the  appellant  may 

apply  at  the  hearing  of  the   appeal    for  leave  to  use   the 

documents,  giving  notice  to  the  other  side  of  his  intention 

so  to  apply,  (y) 

(/i)  See  Memorandum  of  statement  by  the  late  M.  K.,  W.  N.  (76)  296.  If, 
upon  the  motion  to  vary,  it  should  clearlyappear  that  a  wrong  order  has 
been  made,  the  Court  will,  in  general,  put  a  pressure  upon  the  parties  to 
agree  to  its  being  rectified. 

(0  ih.     See   also   Laicrie  v.  Lees,  7   App.  Cas.  34;    Tucher  v.  New   '^•A.,.^  X^ 
Brunswick,  etc.,  Co.,  44  Ch.  Div.  250 ;  MiUon  v.  Carter,  A.  C.  (93)  638. 
In  Shipicright  v.  Clements,  38  W.  R.  746,  a  decree  was  rectified  after 
more  than  nineteen  years. 

0')  James  v.  Jones,  W.  N.  (92),  104,  C.  A. 
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Partners ; — 
discovery  in 
aid  of  execu- 
tion ; — attach- 
ment of  debts. 


Equitable 
execution ; — 
when  gi-anted. 


Writ  of  elegit 
effect  of. 


Taking  out  of 
Court  deposit 
under  s.  156. 


Garnishee ; — 
counterclaim. 


Affidavit. 


Section  I. — Execution  in  general. — Equitable  Execution. 

On  the  subject  of  execution  generally  the  reader  is  referred 
to  Part  Vil.  of  the  C.  C.  Act,  1888,  ss.  146-163,  (^)  and 
O.  25  (including  rr,  8a,  8b,  and  14b,  as  to  execution  against 
partners  and  persons  carrying  on  business  in  other  names 
than  their  own,  aud  E.  52  as  to  discovery  (J)  in  aid  of 
execution)  and  as  to  attachment  of  debts,  to  0.  26a.  (m) 
There  are,  however,  two  kinds  of  execution  which  appear  to 
require  special  notice.  The  first  of  these  is  equitable 
execution,  and  the  second  is  that  by  warrant  of  attachment. 
Equitable  execution  is  usually  effected  by  the  appointment 
of  a  receiver  (n)  in  cases  where  there  is  a  difficulty  in  the 
way  of  getting  possession  of  a  debtor's  property  by  ordinary 
legal  execution — e.g.,  where  the  property  consists  of  an 
equit}''  of  redemption  in  real  estate,  and  consequently  cannot 
be  extended  under  a  writ  of  elegit.  It  will  be  borne  in 
mind  that  under  the  old  writ  of  elegit,  an  execution  creditor 
was  entitled  to  have  delivered  to  him  in  executiun  one  half 
(by  1  &  2  Vict.  c.  110,  s.  11,  increased  to  the  entirety)  of 
the  debtor's  land  until  the  debt  should  be  satisfied,  (o)  The 
writ  of  elegit  was  originally  a   strictly  legal  process,   and 

(/i)  As  to  the  effect  of  a  judgment  creditor  taking  out  of  Court  money 
deposited  by  a  claimant  under  s.  156  of  the  C.  C.  Act,  1888,  sec  Haddow 
V.  Morton,  1  Q.  B.  (94)  565. 

{I)  As  to  the  separate  estate  of  a  married  woman,  see  Aylesford  v. 
G.  W.  By.  Co.,  2  Q.  B.  (92)  626. 

{m)  A  debtor  cannot  resist  a  garnishee  order  on  the  ground  that  ho 
has  a  demand  against  his  creditor  which  is  capable  of  being  enforced 
by  a  counterclaim  (as  distinguished  from  a  set  off) :  Stumore  v.  Camphell, 
1  Q.  B.  (92)  314. 

As  to  the  sufficiency  of  the  affidavit  in  support  of  an  application  for  a 
griruishee  order,  see  Vinall  v.  De  Pass,  A.  C.  (92)  90. 

(ti)  Compare  the  Judicature  Act,  1873  (c.  Gijj,  ss.  25  (sub-s.  8),  89,  91, 
and  C.  C.  Act,  1888,  s.  67. 

(o)  The  writ  does  not  now  extend  to  goods.  See  Bankruptcy  Act, 
1883,  (c.  52)  s.  146. 
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though  extended   by   statute   to   lands   hold   in    tnist    for 
the   debtor,  there    are    several   kinds  of  equitable  interests 
to   which   it   does   not   apply,  including   an   equity   of  re- 
demption.    Before  the  passing  of  the  Judicature  Acts,  the  Old  mode  of 
mode  of  obtaining  equitable  execution  on  a  Common  Law  obtaining 

•     1  .  •i-7'/>>j-'T  equitable 

judgment,  was  by  issuing  a  writ  of  elegit,  (jp)  and  without  execution. 

obtaining  a  return,  to  file   a  bill  in  Equity  alleging  that  the 

plaintiff  had  issued  his  writ   of   elegit,  but  that  owing  to 

legal  impediments,   it  could  not  be  enforced   at  law;    and 

asking  for  payment  of  the  judgment  debt  by  means  of  a 

receiver.     According  to  the  old  practice,  the  application  for 

the  receiver  was  made  by  interlocutory  application   before 

the  hearing,  and  in  a  proper  case,  it  was  granted,  (jj)     The 

cause  had  to  be  brought  to  a  hearing ;  and  then  the  Court 

gave  the  necessary  directions  as  to  the   moneys  which  the 

receiver  might  have  realised  ;  and  for  the  purpose  of  deter-  Time  from 

mining  who  was  entitled  thereto,  the  date  to  be  considered  ^^'n'^^'u'e'-ei^'er- 

°  ship  order 

was  the  date  when  the  interlocutory  order  was  made  ap-  operates. 
pointing  the  receiver. 

In  order  to  justify  the  making  of  an  order  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution,  the  cir- 
cumstances of  the  case  must  be  such  as  would  have  enabled 
the  Court  of  Chancery  to  make  such  an  order  before  the 
Judicature  Act,  1873.  The  jurisdiction  of  the  High  Court, 
and  therefore  of  the  County  Coui-t,  has  not  in  this  respect 
been  extended  by  s.  25  (8)  of  this  Act.  (r) 

The  process  applied,  and  still  applies  to  personal  as  well  Process  applic- 
as  to  real  estate — e.q.,  when  a  writ  of  fieri  facias  has  been  able  to  personal 

•^  '  .  as  well  as  real 

issued,  but  there  are  goods  or  chattels  in  the  possession  of  a  estate. 
third  party  who  claims  a  lien  upon  them.  In  such  case,  the 
Court  appoints  a  receiver,  who  obtains  possession  on  dis- 
charging the  lien.  The  process,  though  called  equitable 
execution,  is  not,  strictly  speaking,  execution  at  all ;  but 
rather  a  substitute  for  execution  by  way  of  equitable  relief, 
on  the  ground  that  there  is  no  remedy  by  execution  at  law. 
The  equitable  relief  consists  in  taking   out  of  the  way  a 

(p)  This  was  formerly  a  condition  precedent  to  a  plaintiff's  obtaining 
relief  in  such  case,  and  in  like  manner  a  bill  to  obtain  the  benefit  of  a 
fieri  facias,  when  defeated  by  a  prior  title,  must  have  alleged  that  the 
plaintiff  had  issued  the  proper  writ  for  that  purpose  :  Be  Cowhridge  By.  Co., 
5  Eq.  417. 

(q)  Anglo-Italian  Bank  v.  Dai:ies,  9  Ch.  Div.  283. 

(r)  Harris  v.  Beauchamp,  1  Q.  B.  (91)  SOI,  0.  A. 
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But  only  to 
judgments, 
etc.,  directing 
payment  of 
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Can  now  be 
obtained  in 
original  action. 


Elegit  not  now 
required. 

Operates  as  a 
delivery  of 
land  in 
execution 


though  made 
conditional  on 
giving 
security. 

Order  not 
made  if  legal 
execution 
available. 


Only  made  as 
to  property 
specifically 
mentioned. 


hindrance  which  prevents  legal  execution  from  being  avail- 
able, (s) 

The  process  is  applicable  only  to  judgments  or  orders 
directing  payment  of  money  or  costs  ;  and  as,  before  the 
passing  of  the  Judicature  Acts,  most  money  demands  had  to 
be  enforced  in  the  Common  Law  Courts,  a  creditor  was  often 
obliged  first  to  commence  a  Common  Law  action,  and  after 
he  had  obtained  judgment  therein,  to  file  a  bill  in  Chancery 
in  order  by  means  of  equitable  execution  to  obtain  payment 
of  the  money  recovered  at  law.  This  is  no  longer  necessary, 
as  an  order  for  the  appointment  of  a  receiver  by  way  of 
equitable  execution  may  now  be  obtained  in  the  original 
action  even  though  no  claim  for  a  receiver  has  been  made 
therein ;  (t)  and  it  is  not  now  necessary,  in  the  case  of  real 
estate,  that  a  writ  of  elegit  should,  in  the  first  place,  be 
issued,  (u)  The  order  appointing  a  receiver  is  as  much  a 
delivery  in  execution  of  land  in  which  the  debtor  has  only 
an  eqiaitable  interest,  as  the  sheriff's  return  to  the  writ  of 
elegit  at  law  that  he  has  extended  the  land  is  a  delivery 
in  execution  of  land  in  which  the  debtor  has  the  legal 
interest ;  (y)  and  the  appointment,  even  though  conditional 
on  j  the  receiver  giving  security,  operates  as  an  immediate 
delivery  of  the  land  in  execution,  (w)  When  the  security  is 
afterwards  given,  the  order  relates  back  to  the  date  when  it 
was  made.  But  the  order  for  the  appointment  of  a  receiver 
will  not  be  made,  if  there  is  no  impediment  in  the  way  of 
issuing  and  obtaining  the  full  benefit  of  legal  execution, 
and  there  are  no  special  circumstances  making  such  an 
appointment  "just  and  equitable "  within  the  meaning  of 
s.  25,  subs.  8  of  the  Judicature  Act,  1873  (a;)  The  appoint- 
ment of  a  receiver  by  way  of  equitable  execution  is  always 
made  in  relation  to  some  property  specifically  mentioned  in 
the  order.  The  order  will  not  be  made  with  general  words 
to  include  everything  on  which  it  may  possibly  operate ; 


(s)  Be  Shephard,  43  Ch.  Div.  135 ;  Levasseur  v.  Mason,  2  Q.  B.  (91) 
79 ;  Harris  v.  Beauchamp,  1  Q.  B.  (94)  809,  C.  A. 

(0  /Salt  V.  Cooper,  16  Ch.  Div.  544. 

(w)  Ite  Evans,  13,  ib.  252. 

(y)  Ib.  at  p.  258  of  the  report ;  but  see  Re  Potts,  1  Q.  B.  (93)  648,  C.  A. 

(w)  Ib.  Levasseur  v.  Mason,  2  Q.  B.  (91)  80,  C.  A. 
Order  does  not      (^)  Manchester,  etc.,  Co.  v.  I'arhinson,  22  Q.  B.  Div.  175.      An  order 
make  creditor    appointing  a  receiver  of  a  debtor's  goods  does  not  make  the  judgment 
a  "  secured  "      creditor  a  secured  creditor  under  the  Bankruptcy  Act,  1883  :  lie  Bicken- 
creditor.  «on,  ib.  187. 
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nor  has  the  Court  any  jurisdiction  to  make  such  an  order  in  Not  made  in 
respect  of  a  debtor's  future  earnings  ;  (?/)  nor   of  the  profits  ^^^P^^t  of 
of  a  business  (z)     The  order  will  not  be  made  as  to  chattels  ings ;_ busi- 
which  may  be  taken  under   a  writ  of  fieri  facias,  or  as  to  ^*^ss  profits 
debts,  where  recourse  can  be  had  to  the  ordinary  process  of  °°*  applicable 
garnishment  (a)  nor  by  reason  merely  of  the  circumstance  deb*ts^when°^ 
that  it  would  be  a  more  convenient  mode  of  obtaining  satis-  fieri  facias 
faction   of  a   judgment   than   any  of  the   usual   modes   of  °^  §^1'°^*^: 

•'       °  ''  ment  apphc- 

execution.  (o)  able. 

In  the  High  Court  equitable  execution  applies  equally 
whether  the  money  be  ordered  to  be  paid  to  a  party  or  into 
Court,  (c) 

The  Court  will  not  after  the  death  of  a  judgment  debtor  Contest  for 
make  an  order  for  equitable  execution,  to  enable  a  judgment  piio'^'ty. 
creditor  who  has  not  registered  his  judgment,  to  obtain  a 
preference  over  other  creditors,  (d) 

A  person  who  is  prejudiced  by  the  conduct  of  a  receiver  Conduct  of 
appointed  in  an  action  by  way  of  equitable  execution,  ought  [n^urlous  to 
not  without  leave  of  the  Court  to  commence  a  fresh  action  third  party, 
to  restrain  the  proceedings  of  the  receiver,  even  though  the 
act  complained  of  was  beyond  the  scope  of  the  receiver's 
authority;  but  ought  to  make  an  application  for  such  relief 
as  he  is  entitled  to  in  the  action  in  which  the  receiver  was 
appointed,  (e) 

The  Court  will  not  often  appoint  a  receiver  upon  an  ex  When  receiver 
parte   application ;  (/)   but  an   interim   receiver  by  way  of  ^PPo^ited  on 
equitable  execution  may  be  appointed  on  such  an  application,  application. 

(y)  Holmes  v.  Millage,  1  Q.  B.  (93)  551,  C.  A. 
(z)  Cadogan  v.  Lyric  Theatre,  W.  N.  (94)  144. 

(a)  Manchester,  etc.,  Co.  v.  Parkinson,  22  Q.  B.  Div.  175.  R.S.C.,  0.  50, 
A    receiver   may   be    appointed   even   when    the    property   is    rever-  r.  15a. 

sionary  :  Fuggle  v.  Bland,  11  Q.  B.  D.  711 ;  but  see  Re  South,  9  Ch.  369.  Amount  of 
By  K.  S.  C,  O.  50,  r.  15a,  the  Court  or  a  judge  is,  before  making  the  debt,  etc. 
order,   to  have  regard   to   the   amount  of  the  judgment  debt,  and  the  Ort/<^ 
probable  costs  of  the  appointment  of  a  receiver,  and  may  direct  enquiries 
on  these  and  other  matters. 

(b)  Harris  v.  Beauchamp,  1  Q.  B.  (94)  801. 

(c)  Be  Coney,  29  Ch.  D.  993. 

(d)  Be  Cave,  W.  N.  (92)  142. 

(e)  Searle  v.  Choat,  25  Ch.  Div.  723;  Walmsley  v.  3Iundy,  13  Q.  B. 
Div.  807.  See  also  Be  Coican,  14  Ch.  D.  638,  wliere  a  receiver  in  an 
administration  action  had  been  ordered  to  pay  a  quarterly  sum  to  a 
legatee,  and  where  Hall,  V.-C,  afterwards,  on  the  application  of  a 
creditor  \\ho  had  obtained  judgment  against  the  legatee  in  the  Queen's 
Bench  Division,  ordered  the  payment  by  the  receiver  of  the  judgment 
debt  and  costs.     Compare  Brocldthank  v.  E.  L.  By.  Co.,  12  Ch.  D.  839. 

(/)  Re  Potts,  1  Q.  B.  (93)  618,  C.  A. 
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until  delivery 
in  execution. 

Personal  estate. 


wliere  the  effect  of  giving  notice  would  be  to  defeat  the 
applicant's  rights  and  deprive  him  of  the  Lenefit  of  the 
order,  (jg) 

(g)  Taylor  v.  Ecl:ersley,  2  Ch.  Div.  302  ;  Evans  v.  Lloyd,  W.  N.  (89) 
171.  The  Statute,  1  &  2  Vict.  c.  110,  considerably  extended  the  rights  of 
a  judgnK  nt  creditor  over  the  real  estate  of  his  debtor.  By  s.  13  a  judg- 
ment (which  by  s.  18  included  a  decree  or  order  lor  payment  of  any  sum 
of  money  or  costs)  was  to  operate  as  a  charge  upon  the  debtor's  real 
estate ;  but  no  proceedings  in  Equity  to  enforce  the  charge  could  be 
taken  until  the  expiration  of  a  year  from  the  time  of  entering  up  the 
judgment.  By  s.  19  no  such  judgment  "was  to  affect  purchasers,  mort- 
gagees, or  other  creditors,  until  a  memorandum  thereof  should  be  left 
-with  the  Senior  Master  of  the  Com-t  of  Common  Pleas  to  be  registered  as 
by  the  same  section  provided. 

Formerly  the  only  mode  of  enforcing  such  a  charge  as  above  mentioned 
was  by  filing  a  bill  in  the  Court  of  Chancery,  praying  a  sale  and  satisfac- 
tion of  the  judgment  debt  and  costs  of  suit  out  of  the  sale  moneys  ;  and 
it  was  deeided  by  Lord  Romilly,  M.R.,  in  Partridge  v.  Foster,  'Si  B.  1, 
that  a  judgment  creditor  who  had  sued  out  an  elegit  without  effect,  was 
entitled,  independently  of  this  Statute,  to  equitable  relief  by  the  ai^point- 
ment  of  a  receiver,  though  the  year  from  the  time  of  entering  up  judg- 
ment had  not  elapsed;  and  that  the  Court  would,  within  the  year,  interfere 
and  protect  the  property  charged  from  destruction. 

By  23  &  24  Vict.  c.  38,  s.  1,  it  was  enacted  to  the  effect  that  no  judg- 
ment should  affect  any  land  as  to  a  bond  fide  purchaser  for  valuable 
consideration  (whether  with  or  without  notice)  unless  a  writ  or  other 
process  of  execution  should  have  been  issued  and  registered  as  by  the 
same  Act  provided  (amended  by  s.  3  of  the  next  mentioned  Act). 

By  27  &  28  Vict.  c.  LI 2,  s.  1,  no  judgment  is  to  affect  any  land 
until  it  shall  have  been  actually  delivered  in  execution  by  virtue  of  a 
writ  of  elegit  or  other  lawful  authority  in  pursuance  of  such  judgment. 
By  s.  2  the  term  "judgment"  is  to  include  (inter  alia)  decrees  and  orders 
ot  Courts  of  Equity,. and  by  s.  4  every  creditor  to  whom  any  land  of  his 
debtor  shall  have  been  actually  delivered  in  execution  by  virtue  of  any 
such  judgment,  and  whose  writ  or  other  process  of  execution  shall  be  duly 
registertd  in  the  Court  of  Common  Pleas  as  by  the  same  Act  provided 
(for  which  registration  in  the  Central  Office  of  the  High  Court  was  after- 
wards substituted),  is  entitled  to  obtain  from  the  Court  of  Chancery,  upon 
petition  in  a  summary  way,  an  order  for  the  sale  of  his  debtor's  interest 
in  such  land.  As  to  the  interests  which  can  lie  sold  under  this  Act,  see 
Be  Cooiier,  37  W.  R.  330 ;  lie  Bolder,  W.  N.  (90)  55.  ^'^'^ 

In  llatton  v.  Haywood,  9  Ch.  229,  it  was  held  that  when  a  judgment 
creditor  who  had  sued  out  an  elegit  was  unable  to  obtain  delivery  by  the 
sherift'  of  the  debtor's  lands  by  reason  of  the  legal  estate  being  outstand- 
ing, his  proper  course  was  to  come  into  equity  to  remove  the  legal  im- 
pediment by  the  appointment  of  a  receiver ;  and  that  such  appointment 
would  be  within  the  meaning  of  the  Act  "a  delivery  by  any  otlier  lawful 
authority."  The  result  of  this  decision  is  that  a  judgment  creditor 
who  has  obtained  delivery  of  the  land,  either  under  a  writ  of  elegit,  or  by 
equitable  execution,  may  now  obtain,  on  petition  in  the  Chancery  Division, 
an  order  for  sale  of  the  debtor's  interest  in  the  land.  Until  obtaining 
such  delivery  the  creditor  has  no  charge  upon  or  interest  in  such  land. 

Although  the  creditor  may  obtain  the  appointment  of  a  receiver  of 
debts  and  interests  in  personal  estate,  to  which  garnishee  proceedings  are 
not  applicable,  he  has  no  right  to  a  declaration  of  charge  with  a  view  to 
the  hale  thereof:  Fhgg  v.  I'rentis,  2  Ch.  (92)  430.  The  statutory  pro- 
visions above  referred  to  do  not  apply  to  iiersonal  property  other  than 
leaseholds. 
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PEECEDENTS. 


1.  On    the  18         I   recovered   judgment   in    this  No.  1. 
action  against  the  ahovenamed  Defendant  [name  if  there  are  Affidavit  in 
several  Defendants]  for  the  sum  of  £  and  costs  which  ''"PP°*"^  ° 
were  afterwards  taxed  at  the  sum  of  £  ,  making  to-  equitable 
gether  £                     .  execution. 

2.  On  the  18  I  caused  a  warrant  of  execution 
to  be  issued  out  of  this  Court  upon  the  said  judgment  against 
the  goods  and  chattels  of  the  said  Defendant ;  but  by  the 
return  of  the  High  Bailiff  to  the  said  warrant  it  appears 
that  [Set  forth  effect  of  the  return]. 

3.  The  [whole  of  the  said]  sum  of  £  ,  with  interest 
thereon,  is  now  justly  due  and  owing  to  me  under  and  by 
virtue  of  the  said  judgment  [after  giving  credit  for  the  net  sum 
of  £             realised  under  and  by  virtiie  of  the  said  warrant]. 

4.  The  Defendant  is  seised  or  well  entitled  to  dispose,  for 
an  estate  in  fee  simple  in  possession,  of  a  messuage  and  here- 
ditaments situated,  etc.  [Describe  the  property]  subject  never- 


The  requirements  of  the  Statute,  27  &  28  Vict.  c.  112,  are  not  so 
clearly  expressed  by  the  language  therein  used  as  they  might  have  been ; 
but  in  Re  Pope  (17  Q.  B.  Div.  743)  the  Court  of  Appeal,  as  lately  as  the  Ee  Pope. 
year  1886,  held  that  it  was  unnecessary  for  the  judgment  creditor,  who 
had  obtained  an  order  for  the  appointment  of  a  receiver  by  way  of  equit- 
able execution,  to  register  the  order  unless  for  the  purpose  of  obtainiug  a 
sale  under  s.  4.  The  result  was  that  the  purchaser  of  an  equity  of  re- 
demption, who  had  obtained  the  legal  estate,  was  held  to  take,  subject  to 
the  rights  of  an  execution  creditor  who  had  previously  obtained  such  an 
order,  but  of  which  the  purchaser  had  no  notice  upon  taking  his  con- 
veyance. 

This  defect  has  now  been  remedied  by  the  Land  Charges  Eegisf ration  Land  Charo-es 
and  Starches  Act,  1888  (c.  51),  by  virtue  of  which,  and  in  place  of  regis-  Reo-istratiou 
Iration  in  the  Central  Office,  a  register  has  been  established  and  is  now  Act. 
kept  at  the  Land  Registry  Office  of  all  writs  and  orders  aflectinir  land, 
issued  or  made  for  the  purpose  of  enforcing  a  judguiont,  statute  or  recog- 
nisance, and  orders*  appointing  a  receiver  or  sequestrator  of  land.     The 
entries  in  such  registry  are  to  be  in  the  names  of  the  persons  whose  lands 
are   to  be  affected  respectively  (s.   5).     In  def»ult  of  such  registration 
(which  is  renewable  every  five  years)  every  such  writ  or  order  as  above 
mentioned  is,  except  as  to  any  writ,  order,  or  proceeding  at  the  com- 
mencement of  the  Act,  registered  under  27  &  28  Vict.  c.  112,  or  for  the 
time  being  registered  as  a  lis  pendens,  made  void  against  a  purchaser  for 

value  (which  term  of  course  includes  a  mortgagee)  of  the  land  in  question,  t  •,  nendms 

"  Land"  by  this  Act  includes  lands,  messuages,  tenements,  and  heredita-        /•    jli'^   ^ 
nieuts  corporeal  or  incorporeal  of  any  tenure.     As  to  the  effect  of  a  regis-        ,    '  i    ,i  ^ 
tered  Us  pendens,  see  Price  v.  P.,  35  Ch.  D.  297 ;   Wigram  v.  Bucldey,  ^     *  *       . 

3  Ch.  (94)  4^3,  C.  A.  In  the  latter  case  it  was  held  that  the  doctrine  was 
not  applicable  to  personal  estate.  As  to  the  mode  of  vacating  the 
registration,  see  53  &  54  Vict.  c.  69,  s.  19. 

Upon  the  question  whether  the  defence  afforded  by  the  Real  Property  Real  Property 
Limitation  Act,  1874  (c.  57),  s.  8  is  affected  by  27  &  28  Vict.  c.  112,  see  Limitation 
Hebblethwaite  v.  Peever,  1  Q.  B.  (92)  124.  Act   1874. 
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theless  to  a  mortgage  in  favour  of  [name]  in  whom  the  legal 
estate  in  the  said  messuage  and  premises  is  vested. 

5.  The  Defendant  is  in  receipt  of  the  rents  and  profits  of 
the  said  messuage  and  premises. 

6.  The  said  messuage  and  premises  are,  in  my  judgment 
smd  belief,  worth  considerably  more  than  the  money  secured 
thereon  as  aforesaid.     They  are  now  let  for  the  sum  of  £ 
per  annum  [of  tlie  annual  value  of  £  at  the  least]. 

7.  So  far  as  I  am  able  to  ascertain,  the  Defendant  has  no 
property  available  for  execution  under  the  said  judgment 
other  than  the  said  messuage  and  premises. 

[If  the  application  is  made  ex  parte,  or  if  it  is  desired  to 
obtain  an  order  in  the  nature  of  an  injunction  and  the  circum- 
stances admit  add^ 

8.  The  Defendant  is  in  pecuniary  difficulties,  and  it  is  of 
the  utmost  importance  to  me  that  an  interim  receiver  should 
be  forthwith  appointed  by  way  of  equitable  execution  with- 
out notice  to  the  said  Defendant,  and  without  any  delay  to 
be  occasioned  by  such  receiver  waiting  to  give  security.  If 
such  receiver  be  not  so  appointed,  and  if  the  Defendant  be  not 
restrained  by  injunction  from  selling  or  disposing  of  his 
estate  and  interest  in  the  said  messuage  and  premises,  I 
verily  believe  that  I  shall  lose  the  benefit  of  the  said  judg- 
ment; because  the  Defendant  has  already  attempted  to  sell 
and  dispose  of  his  said  estate  and  interest,  and  1  have  no 
doubt  but  that  he  would  immediately  on  receiving  notice  of 
any  application  for  the  appointment  of  such  receiver,  do  his 
utmost  to  render  such  application  nugatory  by  conveying 
away  his  estate  and  interest  in  the  said  messuage  and 
premises. 

[Set  forth  means  of  hnoioledge.~\  (Ji) 

y^^  f,  Upon    application   this   day   made   unto    this    Court   by 

OrdeV  for  the    Counsel    [the    Solicitor]    for    the   Plf.,    and    upon    hearing 

appointment  of  Counsel    for    the   Deft.    C.   D.    [or    the   Deft.    C.    D.   not 

a  receiver  by     attending]  and  upon  reading  the  Judgment  [Order]  dated 

2  eLTttn  tbe  18         ,  the  affidavit  of  the  Plaintiff  filed  the 

18         ,  and  the  exhibit  A.  therein   referred  to 

[or  as  may  he].     If  it  is  important  that  the  receiver  named  in 

the  Order  should  act  at  once  add  And  the  ajjplicant  by  his 

,j  ,  .  , .  Counsel  [Solicitor]  undertaking  to  be  answerable  for  the 
Undertaking  .  '-,.1  -'     •  n         ^  •    ,     i  , -i     i  in 

to  be  respoDsi-  receipts  of  the  receiver  hereby  appointed,  until  he  shall 
Lie  for  receipts  have  given  security  as  hereinafter  diiected].  This  Court 
of  receiver        Doth  Order  that  a  proper  person  [A.  B.  of  etc.    upon  his 

until  he  shall 

have  given  (/,,)  This  affidavit  with    the  judgment   or   order  for   payment  of  the 

security.  money  in  question  ought  to  be  sufficient  }yrimd  facie  evidence  in  support 

of  the  application  ;  but  when  it  is  proposed  to  appoint  a  person  named  in 

th(^  first  instance  there  should  also  be  an  affidavit  of  the  fitness  of  such 

person. 
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giving  security]  bo  appointed  to  receive  the  rents  and  profits 

of    the    freoliold    [leasehold    or    fopyhold]    messuage    and 

hereditaments   belonging   to  the  Defendant  G.  D.  situated 

at  in  the  County  of  and   known  as  [iZere 

describe  the  properti/l  but  without  prejudice  to  the  rights  of -^PP"'"*'"*"^' 

any  prior  incumbrancers  (/)  [and  if  any  prior  incumbrancer  •u',ii^Ju"to''i)rior 

is  in  possession  of  the  said  premises,  then  without  prejudice  hicuinbi-ancers. 

to  such  possession] ;  Aud  the  tenant  or  tenants  of  the  said 

messuage  and  premises  are  subject  as  aforesaid  to  attorn  and 

pay  his,  her,  or  their  rents  in  avrear  and  growing  rents  to 

[the  said  A.  B.  as]  such  receiver ; 

[And  it  is  ordered  that  the  said  A.  B.  do  on  or  before  the 
18  give  security  as  such  receiver,  to  the  satisfac- 

tion of  the  Registrar] ; 

And  it  is  ordered  that  [the  said  A.  B.  as]  such  receiver  do 
at  such  times,  as  shall  he  fixed  hy  the  Regif-trars  Certificate 
of  such  security  having  been  given  leave  in  the  Registrar's 
Chambers,  his  accounts  as  such  receiver,  and  do  on  such 
days  as  shall  be  named  in  the  Registrar's  Certificate  of  the 
passing  of  each  account  pay  the  balances  which  shall  be 
certified  to  be  due  from  him,  or  so  much  thereof  as  shall  be 
ceitified  as  proper  to  be  so  paid,  into  Court,  to  the  credit  of 
this  Action  [title  of  Action  etc.,  e.g.  B.  v.  D. — B.  429].  And 
it  is  ordered  that  the  same  when  so  paid  into  Court  be 
deposited  at  interest  in  the  Post  Office  Savings  Bank,  and 
that  the  interest  to  accrue  due  thereon  be  accumulated  until 
further  order  ;  (f) 

If  an  ivjimction  he  granted  add  And  it  is  ordered  that  the  Injunction  to 
Deft.  C.  D.  he  restrained  from  disposing  of,  or  in  any  way  restrain  defen- 
dealinji;  with  or  ruceivinir  the  said  messuage,  rents,  profits,  ,."^''  .  "^  ^ 

J-  i-i-T  r  7^j.i  '  (lisijosiiig  of 

and  premises  or  any  ot  tlieia  [or  a-n  may  be \  until  payment  ^i^gpj.Qpgj.j..,^ 

(t)  Where  an  order  for  the  appointment  of  a  receiver  is  made  in  this  Coutempt  of 
form,  it  will  nnt  be  a  cimtejupt  of  Court'for  any  prior  morlgai^ee  to  take  (^;ourt. 
]TOsseshion  without  the  leave  of  ihe  Court ;  Vndtrhaii  v.  Bead,  20  Q.  B.  Div. 
ii09 ;  Eiigel  v.  South,  etc.,  Co.,  W.  N.  (91)  31 ;    Walmsleij  v.  3huidy,  13 
Q.  B.  Div.  807. 

(j)  It  is  not  necessary  to  add  any  direction  to  the  effect  that  "the  ap- 
plicant be  at  liberty  to  apply  to  the  Judge  as  to  the  application  of  the 
moneys  to  be  received  by  the  saiil  receiver  in  or  tuwurds  satisfying  the 
amounts  payable  by  the  Defendant  C.  D.,  iiuder  tlie  said  Judgment 
[Order]  in  this  Action,  dated  tlie  ,  18     ."     Such  an  application 

may  be  made  without  any  special  direction.  The  form  used  in  the 
Queen's  Bench  Division,  (11.  S.  C,  App.  K.,  Form  63),  contains  tlie  words: 
"  such  sums  to  be  paiil  iu  or  towards  satisfaction  of  w'liat  shall  for  the 
time  being  be  due  iu  lespcct  of  the  judgment  signed  on  the  day 

of  for  tlie  sum  ot  £  debt,  and  £  for  costs,  maki>'g 

together  the  sum  of  £  ." 

In  many  cases  iu  the  Chauccry  Division  the  person  a[)p'iinteddoes  not, 
as  a  uiatter  of  fact,  receive  anything — the  sole  object  being  to  obtain  a 
charge  witli  a  view  to  n  sab',  under  27  &  28  Vict.  c.  112. 
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ing  an 
receiver  upon 
an  ex  parte 
application. 


shall   have   been  made  by  him  of  the  said   sum   of  £ 
pursuant  to  the  said  Judgment  [Order  of  the        18         {jj)\ 

And  it  is  ordered  that  the  said  Deft,  do  [on  the 
18  ]  pay  [the  sum  of  £  for]  the  Applicant's  costs  of 

and  incident  to  this  Application  and  consequent  thereon  a^ 
taxed,  within  14  days  after  taxation. 

No.  3.  Upon  application  this  day  made  unto  this  Court  by  the 

Order  appoint-  Solicitor  [Counsel]  for  the  Plf.,  and  upon  reading  etc.,  And 
'•  -nterim  ^j^^  Plaintiif  by  his  Solicitor  [Counsel]  undertaking  to  abide 

by  any  order  tliis  Court  may  make  as  to  damages  in  case 
this  Court  shall  be  of  opinion  that  the  Deft.  C.  D.  shall 
have  sustained  any  by  reason  of  this  Order  which  the  Plf. 
ought  to  pay,  and  also  undertaking  to  be  answerable  etc.  as 
in  last  Precedent,  This  Court  doth  hereby  appoint  A.  B.  of 
etc.  until  after  the  next,  (k)  or  until  further  order,  to 

receive,  etc.  as  in  the  last  Precedent  down  to  "  accuuiulated 
until  further  order,  (Z)  "  including  the  words  within  the  brackets 
where  the  circumstances  admit ;  and  if  an  interim  order  in  the 
nature  of  an  injunction  he  granted,  it  will  follow  the  form  there 
giren  with  the  addition  after  "restrained  "  of  the  words  "  until 
after  the  said  next  {day  for  the  hearing  of  the  motion 

on  notice^  or  until  further  order." 

Upon  application  etc.,  as  in  Precedent  2,  supra,  p.  192,  And 
the  Plf.  by  his   Solicitor    [Counsel]   continuing  the  under- 
takings contained  in  the  said  Order  dated  the 
18        ,  (m)  This  Court  doth  order  that  A.  B.  who  by  the  said 
Order  dated  the  18  was  appointed  receiver  of 

the  rents  and  profits  of  the  freehold  [leasehold  or  copyhold] 
messuage  and  hereditaments  of  the  Deft.  C.  D.  situated  etc. 
[_IIere  describe  the  property]  be  continued  as  such  receiver,  but 
without  prejudice,  etc.,  as  in  Precedent  2  doivn  to  "  incum- 
brancers "  or  "  possession  ;  " 

And  it  is  ordered  that  the  said  A.  B,  do  give  security  as 
directed  by  the  said  Order  dated  the  18         ,  unless 

the  Judge  shall  otherwise  direct,  and  do,  etc.  [pass  accounts, 
and  pay  balances ;  add  directions  as  to  costs  as  in  Precedent  2, 
but   after   "  Application "  add  "  and  the   said   Order   of  the 
18         "]. 

(jj)  For  indorsement  on  order,   see   Precedent  91,  infra,  p.  418   and 
note  (0- 

(A-)  The  day  on  wliioh  the  motion  on  notice  can  be  heard. 
(0  Evans  v.  Lloyd,  W.  N.  (Si))  171. 
(m)  Precedent  3. 


No.  4. 

Further  order 
on  hearing  of 
motion  on 
notice  to  con- 
tinue the 
receiver 
appointed 
according  to 
last  Precedent, 
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Section  II. — Warrant  of  Aitacliment. 

Orders  in   the  nature   of  an   injunction,   and  all  orders,  o.  25,  r.  40a. 
interlocutory   or  otherwise,  within   the  competence  of  the  Oi'^lers  en- 
Court,  which  if  the  same  were  made  in  an  action  or  matter  attachmeut^ 
pending  in  the  High  Court,  could,  in  such  Court,  be  enforced 
hy  attachment  of  the  person  or  committal,  may  he  enforced 
hy  order  of  the  Judge  by  warrant  of  attachment,  which  shall  Form  296, 
be  according  to  the  form  in  the  Api^endix.  ^^'^' 

Before  any  application  shall  be  made  for  the  issue  of  a  R.  406. 
warrant  of  attachment,  a  sealed  copy  of  the  order  soug;lit  to  i^'^dorsement 

..,  °  and  service  of 

be  SO  enforced,  endorsed  with  a  notice  m  the  form  in  the  order. 

Appendix,   shall   be   served   upon  the    person  to  be  bound  Form  292a, 

thei  eby.  (m)     The  copy  so  endorsed   shall  be  issued  by  the  "^PP- 

registrar    for    service    on    the     application    of    the    party 

entitled    to   the    benefit    of  the    order.      By   leave    of   the 

registrar  it  may  be  issued  to  and  served  by  the  applicant's 

solicitor,  but  in  default  of  such  leave  it  shall  be  issued  to  and 

served  by  bailiff.     Service  shall   in   all   cases   be   personal 

unless  the  Judge  for  good  cause  shall  make  an  order  for 

substituted  service  pursuant  to  Order  LL,  Eule  6. 

If  the  person  bound  by  the  order  fails  to  obey  it,  the  R.  41a. 

registrar,   on  the  application  of  the  party  entitled  to  the  ^f '"^"'^  *^° 
^  n       f  •        1111  '  in  ^"^J  order 

benefit  of  it,  shall,  not  less  than  three  days  after  service  (o)  after  service  of 

of  the  copy  endorsed  as  provided  by  Eule  40&,    issue    for  '^"P^  thereof. 

service  a  notice  under  the  seal  of  the  Court  requiring  the  ^"""  ^^^» 

App. 

(m)  a  warrant  of  attachment  cannot  in  general  be  issued  for  the  non- 
performance of  an  act  ordered  to  be  done,  unless  the  party  intended  to  be 
iiti'ected  thereby  has  been  served  with  the  order  bcariui;;  this  indorsement :  Necessity  for 
Hampden  v.  Wallh,  26  Ch.  Div.  7-10.     But  in  order  to  justify  the  com-  proper  indorse- 
mittal  of  a  defendant  for  breach  of  an  injunction  in  the  High  Court,  it  is  meut. 
not  necessary  that  the  order  granting  the  injunction  should  have  been 
served  upon  him,  if  it  is  proved  that  he  had  notice  of  the  order  aliunde 
and  knew  that  the  fdaintift"  intended  to  enforce  it :   United^  etc.,  Co.  v. 
Dale.  25  Ch.  D.  778 ;    and  the  notice  may  be  by  telegram  :  Ex  parte  Notice  of 
Lan(iletj,l3  Ch.  Div.  IIO.     It  lias  since  been  decided   by  Chilty,  J.,  in  injunction  by 
Selous  V.  Groydon  R.  S.  Authority,  53  L.  T.  200,  that   the"  corresponding  telegram. 
II.  S.  C.  (O.  41,  r.  5)  does  not  apply  to  a  prohibitory  order. 

(o)  As  to  the  necessity  for  personal  service'ln  the  High  Court  of  notice 
of  motion  for  committal,  see  Nelson  v.  Worssam,  W.  N.  (90)  216,  and  cases 
there  cited:  Petty  v.  Daniel,  34  Ch.  D.  172.  In  the  High  Court  service  Service, 
on  the  party's  solicitor  is  sufticient  in  the  case  of  notice  of  motion  for 
leave  to  issue  an  attachment :  Ee  Morris.  44  Ch.  D.  151 ;  Re  Evans,  1  Ch. 
(93)  252;  or  it  may  be  tiled  under  R.  S.  C,  O.  67,  r.  4,  if  no  appeirance 
hi.s  been  entered,  fjut  it  was  held  by  North,  J.,  in  Re  Basseti,  W.  N.  (94) 
115,  that  if  tlie  moving  party  in  such  case  knows  where  to  fnd  the  person 

0  2 
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person  who  has  failed  to  obey  the  order  to  appear  at  a 
Court  to  be  held  on  a  day  to  be  named  in  such  notice  to 
show  cause  why  he  should  not  be  committed  for  his  con- 
tempt in  neglecting  to  obey  such  order.  The  notice  shall 
be  issued  for  service  and  served  in  the  same  manner  and 
under  the  same  conditions  as  the  endorsed  copy  mentioned 
in  Rule  406.  By  leave  of  the  Judge  the  notice  may  be 
issued  and  served  at  an  earlier  period  than  as  above  pre- 
scribed. 
R.  42a.  Qjj  i\^Q  ^ay  named  in  the  notice  mentioned  in  the  last 

for  attach-        preceding  Rule,  the  Judge,  on  proof  of  service  of  the  copy 
ment.  order  duly  endorsed  as  provided  by  Rule  40&,  and  of  the 

29e™Apr)  "'  ^^0^6  notice,  as  provided  by  Rule  41a  of  this  order,  and  of 
the  disobedience  of  the  person  in  default,  may  order  a 
warrant  of  attachment  to  issue,  either  unconditionally  or  on 
such  terras  as  shall  be  just,  and  may  make  such  order  as  to 
costs  as  he  may  think  fit.  Provided  that  if  the  party  in 
default  appear  either  in  person,  or  by  his  solicitor  or  agent, 
proof  of  service  of  the  copy  order  and  notice  shall  not  be 
necessary,  unless  the  Judge  shall  otherwise  order. 

It  will  be  observed  that  in  the  cases  now  under  considera- 
tion, the  notice  of  application  is  not  signed  by  the  applicant's 
solicitor,  but  is  issued  by  the  Registrar  under  the  seal  of  the 
Debtors  Act,     Court.     If  the  application  be  made  under  s.  4,  sub-s.  3  of 
s- 4-.  the  Debtors  Act,  1869,  there  should  be  added,  according  to 

the  practice  in  the  Chancery  Division,  after  the  words 
"  that  is  to  say  "  in  Form  294a,  App.,  some  such  words  as  "  by 
making  default  in  payment  of  the  sum  of  £  [balance  of 

the  sum  of  £  ]  thereby  ordered  to  be  paid  by  him,  and 
that  such  default  is  a  default  made  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity,  and  ordered  to  pay  a  sum  of 
money  in  his  possession  or  under  his  control  within  the 
meaning  of  the  Debtors  Act,  1869."  (j?) 


•whom  he  desires  to  attach,  the  order  •will  not  be  made  in  absence  of 
personal  service. 
Substituted  The  Court  will  not,  in  general,  make  an  order  for  substituted  service, 

soruirp  unkss  every  effort  has  been  made  to  effect  personal  service.     If  no  such 

order  has  been  made,  the  appearance  of  the  respondent  by  himself  or  his 
solicitor  or  counsel  on  the  motion  to  commit,  is  no  waiver  of  the  objection 
that  personal  service  has  not  been  effected  within  the  proper  time: 
Mander  v.  Falclr,  3  Ch.  (91)  488  :  Be  A  Solicitor,  W.  N.  (92)  22. 

(»)  O.  25,  80  far  as  it  relates  to  the  Debtors  Act,  does  not  appear  to 
apply  to  cases  coming  -within  s.  4. 


^wv: 
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In   the   Court   of  Chancery   a   writ   of  attachment   was  Distinction 
executed  by  the  Sheriff,  and  was  the  proper  remedy  against  ^f 'Tr°h^^'^\ 
a  party  for  neglecting  to  do  an  act  ordered  to  be  done,  e.g.,  and  order  to 
to  pay  a  sum  of  money,  or  to  leave  accounts  in  Chambers  on  commit. 
or  before   a   given    day.     An  order  for  committal  was  the 
proper  remedy  against  a  party  for  doing  an  act  prohibited 
by  injunction  or  otherwise.     The  process  of  committal  was 
executed  by  the  Tipstaff,  an  officer  of  the  Court,  and  not  by 
the  Sheriff.     It  was  never  executed  except  pursuant  to  an 
Older  of  the  Court  made  on  notice  to  the  party  intended  to 
be  affected  thereby.     The  distinction  is  to  some  slight  extent 
kept  up  in  the  Chancery  Division  ;  but  it  is  not  so  material 
as  it  formerly  was;  (5)    seeing  that    a  writ  of  attachment 
cannot,  as  formerly,  be  issued  merely  at  the  instance  of  the 
party  aggrieved,  but  only  under  order  made  on  notice.     It 
will  be  observed,  however,  that  there  is  no  such  distinction  No  such  dis- 
in  the    County    Court;    Form  294a   being  applicable   alike  *''"'^*'^"° '° 
to  breach  of  an   order  in  the  nature  of  an   injunction,   or 
to  mere  neglect    to   perform    an    act   directed    to    be    done. 
It    has    accordingly    been    held    by    the    Divisional    Court 
that   it   is  no   objection    to  an  order  for  committal  by  the 
County    Court,-   that    the    like    case    would    in    the   High 
Court,  have  been   one    for    attachment ;   (r)    but   an   order  Contempt  to 
of  committal  for   neglecting  to  obey  a   previous    order,    is      ^pecihed. 
bad  for  uncertainty,  if  it  do  not  specify  in  what  particular 
the    party   has    been   guilty    of    contempt,    i.e.,    so    as    to 
enable   him    to   purge  the   same   by   complying   with    the 
order,  (s) 

The   County   Court   has    power   to    issue  a    warrant    of  Interlocutory 
attachment   whether   the   disobedience   complained  of  be  a  ^'■*^^'^">  ^*'^- 

(q)  Harvey  v.  H.,  26  Ch.  D.  654  ;  Be  Evans,  1  Ch.  (93)  253,  C.  A.     la 
Callow  V.  Young,  56  L.  J.  Ch.  690,  wliere  notice  of  motion  had  been  given 
for  leave  to  issue  an  attachment  for  breach  of  an  undertaking,  Chitty,  J., 
gave  leave  to  amend  tlie  notice  by  also  asking  for  committal.     A  sheriff 
cannot  break  open  outer  doors  to  execute  a  mert-ly  civil   process,  e.g.,  a  Power  of 
■writ  of  fieri  facias :  American,  etc.,  Co.  v.  Hendry,  W.  N.  (93)  82;  but  he  sheriff  to  break 
can,  in  order  to  execute  process  under  a  writ  of  attachment  for  a  con-  open  doors, 
tempt  of  Court,  such  as  even  non-delivery  of  documents :  Harvey  v.  H., 
supra.       ^<^d. 

(r)  Heg.  v.  C.  C.  Judge  of  Lambeth,  36  W.  E.  475. 

(s)  lb.      As   to    committal    for    impeding    the   course  of  justice    by  Intimidating 
endeavouring  to  intimidate  a  witness,  see   Wellhy  v.  Still,  W.  N.  (92)  6;  witness; — 
by  publishing  comments  on  the  merits  of  a  pending  action :    Coats  v.  publishing 
Chadwick,  1  Ch.  (94)  347 ;  by  re-taking  possession  of  land  after  it  has  comments ; — 
been  delivered  to  a  party  und-r  a  warrant  of  possession  :  Be  Higg,  W.  N.  retaking 
(94)  73.  possession  of 

land. 
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Evidence.] 


Debtors  Act, 
s.  4. 

Respondent 


disobedience    to    an    interlocutory    order,    or    to    a    final 
judgment.  (/) 

The  evidence  in  support  of  an  application  for  attachment 
will  be  the  indorsement  by  the  bailiff  of  service  of  the 
judgment  or  order  with  the  notice  according  to  Form  292a. 
App.,  and  of  the  service  of  the  notice  of  application,  or  if 
service  has  been  effected  by  the  clerk  of  the  applicant's 
solicitor,  then  by  the  affidavit  of  such  clerk,  with  an 
affidavit  or  affidavits  showing  the  breach  or  failure  to 
comply  with  the  order.  If  the  application  be  grounded  on 
failure  to  pay  a  sum  of  money  within  s.  4  of  the  Debtors 
Act,  the  evidence  should  show  that  the  case  comes  within 
that  section,  (u)  If,  in  such  case,  the  respondent  has  not 
unable  to  jiay.  ^j^^  means  of  paying  and  desires  to  avoid  being  sent  to 
prison,  he  should  make  an  affidavit  setting  forth  the  facts 
which  tend  to  disprove  a  dishonest  intention  on  his  part, 
and  showing  his  pecuniary  resources.  He  should  in  siich 
affidavit  also  set  forth  any  proposal  he  may  be  able  to  make 
as  to  the  payment  of  the  money  in  question.  In  fact  the 
affidavit  should  contain  everything  likely  to  have  weight 
with  the  Court,  in  order  to  prevent  the  respondent  being 
sent  to  prison,  (v)  If  he  desires  to  avoid  attachment  on  the 
ground  of  bad  health  he  sho^^ld  have  an  affidavit  from  his 
usual  medical  attendant.  If  the  Court  make  the  order  for 
the  warrant  to  issue,  it  will  be  well  for  the  advocate  of  the 
person  in  default  to  ask  that  the  order  may  not  be  drawn 
up  until  the  expiration  of  a  limited  time,  or  that  it  may  lie 
in  the  Eegistrar's  office,  so  as  to  give  such  person  an 
opportunity  of  complying  with  the  original  judgment  or 
order  in  the  meantime,  (yi)  A  like  observation  applies 
where  the  attachment  is  asked  for  on  the  ground   of  any 


Suspension  of 
order. 


(f)  Martin  v.  Bannister,  4  Q.  B.  Div.  491  ;  Richards  v.  Cullerne,  7  ib. 
623. 

(m)  Treherne  v.  Dale,  27  Ch.  Div.  6G.  In  the  Chancery  Division,  the 
Evidence  of  Paymaster  General's  Certificate  of  non-payment  is  also  required  m  cases 
non-payment  where  the  money  is  directed  to  be  paid  into  Court.  In  the  County  Court 
of  money.  the  judge  would,  in  general,  require  the  registrar  to  satisfy  himself  by 

enquiry  of  the  cashier,  and  examination  of  his  books,  as  to  the  non- 
payment into  Court,  i.e.,  if  the  respondent  does  not  appear  on  the  appli- 
cation. 

()')  Uohoyde  v.  Garnpft,  20  Ch.  D.  532;  Treherne  v.  Dale,  svpra; 
Harvey  v.  Hall,  16  Eq.  324 ;  E.  of  Aylesford  v.  E.  Pouleft,  2  Ch.  (92)  60. 

(id)  Tilney  v.  Stansfidd,  28  V\^  R.  582.  An  order  directing  the  warrant 
to  issue  on  'a  future  and  uncertain  event,  e.g.,  unless  payment  be  made 
within  so  many  days,  is  bad  :  Be  Lumley,  2  Ch.  (94)  271,  C.  A. 
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other  neglect  than  that  of  non-payment  of  money.     When,  Apology  iu 
however,  the  warrant  is  asked  on  the  ground  of  breach  of  contempt 
an  injunction,  impeding  the  course  of  justice,  or  of  other 
wilful    contempt;    and    the    moving   party    appears    to    be 
entitled  to  the  order,  the  advocate  for  the  respondent  should 
as  a  rule,  not  wait  till  the  adverse  order  be  made,  but  he 
should  offer  to  the  Court  an  apology  on  behalf  of  his  client 
in  the  first  instance ;  and  he  ma}''  in  such  case  congratulate  Moving  party 
himself  and  his  client  upon  having  succeeded,  if  the  only  entitled  at 
order  made  be,  that  the  respondent  pay  the  costs  of  the  if  respondent 
application,  (x)  guilty  of 

An  order  for  attachment  under  s.  4  of  the  Debtors  Act  ^ 

,  -,  .       .  ■       .         ^  Proceedincrs  in 

may  now   be  made  even  against  a   person    against   whom  bankruptcy. 

bankruptcy  proceedings  are  pending,  or  who  has  obtained 

his  discharge.  (?/) 

A  warrant  of  attachment  may  be  discharged  on  the  ground  Irregularity. 

that  it  has  been  irregularly  issued,  e.g.,  that  0.  25,  r.  40b  has 

not  been  complied  with ;  (z)    but  the  discretion  which  the  Discretion  to 

Court  has  either  to  set  aside  irregular  proceedings,  in  whole  '^^^^'\ 

°  ^  .       irregular  pro- 

or  m  part,  or  to  direct  them  to  be  amended  or  otherwise  ceedino-s  etc. 
dealt  with,  applies  to  orders  and  proceedings  for  attachment 
or  committal  as  well  as  to  other  proceedings,  (a) 

Take  notice  that,  etc.,  supra,  p.  31,  down  to  "the  noon "  Precedent  5. 
on  behalf  of  the  Deft.  C.  D.,  a  prisoner  in  the  Prison  Notice  of  appli- 

under  a  warrant  of  attachment  issued  pursuant  to  an  order  '^^.*^"^"  *°^*^' 
of  this  Court  dated  the  18         .    (1)  That  the  said  ^f  ^tta^chment 

Order   of  the  18  rnay   be   discharged  and    the  for  irre- 

warrant  of  attachment  issued  in  pursuance  thereof  may  be  set  gularity. 
aside  on  the  ground  that  [state  the  irregularity,  e.g.]  the 
said  C.  D.  was  not  pursuant  to  0.   25,  r.  40&  of  the  County 
Court  Eules,   1889,  served   with   a   copy   of  the  judgment 
[order j    dated    the  18  for  disobedience  whereto 

the  said  order  of  the  18         was  made.     (2)  That  the 

said  C.  D.  may  be  discharged  out  of  custody  as  to  his  said 
contempt,  and  (3)  that  the  Plf.  may  be  ordered  to  pay  to  the 
said  C.  D.  his  costs  of  and  incident  to  the  said  Order  of  the 
18  and  the  said  warrant  and  this  application 
and  consequent  thereon  respectively. 

The  application  must,  in   general,   be   supported  by  an  Evidence  in 

(x)  Welhy  V.  Still,  W.  N.  (92)  6.  support. 

(y)  Re  Wray,  36  Oh.  D.  138 ;  Re  Edge,  39  W.  R.  198 ;  Re  Smith,  2  Ch. 
(93)  1,  C.  A. ;  E.  of  Leices  v.  Burnett,  6  Ch.  Div.  252. 

(z)  Re  Holt,  11  Ch.  D.  168. 

(a)  U.  51,  rr.  28  &  29.  Petty  v.  Daniel,  34  Ch.  D.  172 ;  Taylor  v.  Roe, 
W.  N.  (93)  14;  Esdaile  v  Visser,13  Ch,  D.  421.     ae/^     ■ 
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affidavit  or  affidavits  proving  the  irregularity  coBiplaine  1  of, 

and,  in  case  the  respondent  do  not  appear,  the  service  of  the 

notice  of  application. 

K.  43.  Any  person  in  custody  under  any  order  (other  (&)  than  an 

Discharge  of     q^^qj-  under  the  Debtors  Act,  1869),  in  which  it  is  directed 

tody°by  Court  that  the  application  for  his  discharge  shall  be  made  to  the 

ouly.  Judge,  may  make  such  application  at  the  Court,  or  by  leave 

tormii98,         ^^  ^^^  Judge  at  any  place  which  he  may   appoint,    upon 

giving  to  the  party  at  whose  instance  he  was  committed, 

notice  of  his  intention  so  to  apply  two  clear  days  before 

making  the    apj^lication,   and    such    discharge,   if   granted, 

Form  299,         shall  be  given  according  to  the  form  in  the  Appendix,  (c) 

App.  Any  person  in  custody  under  any  order  (other  than  an 

R.  44.  order  under   the  Debtors  Act,    1869),  in   which  it   is   not 

By  registrar. 

(?))  The  reason  of  this  exception  would  appear  to  he  that  under  O.  25, 
rr.  34  &  35,  the  persoa  against  wiiom  an  order  of  commitment  has  bLcn 
made  for  non-payment  of  money,  may  avoid  being  sent  to  pri.-on  by 
payment  to  the  bailitf  of  the  amount  indorsed  thereon,  and  after  he  lias 
been  imprisoned,  he  is  entitled  to  be  discharged  upon  payment,  either  to 
the  Registrar  or  to  the  gaoler.  It  is  doubtful,  however,  whetlier  these 
ex  parte  Rules  apply  to  the  excepted  case  in  s.  4.  as  to  moneys  payable  by  a 

order.  trustee  which  may  amount  to  as  much  as  £500. 

The   authoritifS  in   the  Chancery  Division  are  conflicting  upon  the 

question  whether  a  person  imprisoned  under  a  writ  of  attachment  can, 

upon  purging  his  contempt,  obtain  an  order  for  his  discharge  upon  an  ex 

parte  application :  Ah%id  v.  Eiclies,  2  Ch.  D.  529 ;  Be  Evans,  W.  N.  (93) 

32.     Tlie  reason  given  by  Kekewich,  J.,  in  the  latter  case,  why  the  order 

should  only  be  made  on  notice,  nnmely,  that  tlie  plaintitF  is  entitled  to  be 

present,  and  ensure  that  all  costs  to  which  he  may  be  entitled  be  included 

in  the  order  of  discharge,  seems  scarcely  satisfactory ;  because,  after  the 

conttmpt  has  been  purged  in  other  respects,  a  plaintiff  could  not.  if  he 

were  before  the  Court,  get  more  than  an  order  that  the  contemner  pay  all 

costs  occasioned  to  him  by  the  contempt.     An  executor  imprisoned  for 

failing  to  leave  his  accounts  in  ihe  Judge's  Chnmbers  may,  of  course, 

purport  to  purge  his  contempt  by  bringing  in  accounts  which  are  illusory  ; 

but  where  the  contempt  in  quc-stion  consiMta  of  failure  to  do  an  act  the 

performance  of  which  can  be  easily  proved  by  the  certificate  of  an  ofliccr 

of  the  Court,  or  by  affidavit,  there  is  nothing  in  the  present  R.  S.  C.  to 

prevent  the  order  being  made  ex  parte  in  accordance  with  the  old  practice. 

See  Oswald  on  Contempt,  150,  Daniell's  Chancery  Practice,  6lh  eil.,  900, 

Forms,  p.  403.     The  orders  of  discharge  set  forth  in  Seton  on  Decrees 

(6th  ed.  1891),  Vol.  1,  pp.  411-414,  all  seem  to  have  been  made  on  notice 

of  motion    given   to   the  op})osite  p^irty.     The  County  Court  generally 

orders  money  to  be  paid  into  Court,  and  not  to  a  party  himsilf ;  and  the 

Registrar  or  the  Cnsiiier  knows  when  it  has  bren  paid.     It  would  be  well, 

therefore,  in  the  County  Court,  to  make  the  application  tx  jxirte  for  the 

discharge  of  a  trustee  who  has  been  commiited  to  prison  under  s.  4  of  the 

Debtors    Act,  18G9,  and  who   has  afterwards   purged  his  contem])t  by 

payment  of  the  money  in  question,  and  if  the  application  lie  refused,  then 

to  give  notice  according  lo  Form  298,  App.     See  s.  164  of  the  C.  C.  Act, 

1888. 

Service  of  (c)  The  notice  should  be  addressed  to  and  served  upon  the  party  at 

notice  on  whose  instance  the  wanant  was  iesued,  or  upon  his  solicitor,  if  any. 

opposite  party. 
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directed   that  the  application  shall  be  made  to  the  Judge, 

may  apply  to  the  Eegistrar  to  be  discharged  upon  giving 

to  the  party  at  whose  instance  he  was  committed  notice  of  Form  298, 

his  intention  so  to  apply  two  clear  days  before  making  the  "  Pl^" 

application,  and  such  discharge,  if  granted,  shall  be  given 

according  to  the  form  in  the  Appendix.  Form  299, 

When  the  warrant  of  attachment  states  the  period  during  -'^I'P- 

which  the  imprisonment  is  to  last,  which,  as  above  mentioned  J^'s'^h'n'ge 

'^  .  without  order 

must  not  in   cases  within  s.   4   of    the  Debtors  Act,  1869, 

exceed  a  year,  (d)  the  person  imprisoned  must  be  discharged 

as  a  matter  of  course  at  the  expiration  of  the  period  specified, 

and   no   application    to    the    Court    is   necessary    for   that 

purpose ;  (e)  but  in  any  other  case  an  apjdication  must  be 

made  to  the  Judge  (ir  Registrar  for  the  discharge  of  a  person 

in  custody  for  contempt.     The  contemnor  is  entitled  to  an  When  entitled 

order  for  his  dischargee  upon  rmri^rino:  his  contempt.     If  the  *°  order,  for 

^1  •       \  \      e  1      .  discharge. 

contemjDt  has  arisen  by  non-payment  oi  money,  or  neglect 

to    do   any   act    which,    prior    to    the   Judicature  Acts  was 

enfoiceable  in  the  Court  of  Chancery  by  attachment  merely 

at  the  instance  of  the  party  aggrieved — e.g.,  neglect  to  pay 

a   sum   of  money,   or   to   leave   an   executor's   accounts  in 

Chambers,    then   the  cuntemnor   may   obtain   an   order  for 

his   discharge   upon    proof  of  the  payment   of  the   money.  Costs  of 

or  of  the   performance   of  the  act    required  ;    and  in    that  contempt. 

case    it    would    be    contrary    to  the    Debtors    Act  to    make 

the   payment  of  costs  a  condition  of  his  discharge.      The 

form  of  order  of  discharge  in  the  Appendix  to  the   County 

Court   Rules,    1889    (No.    299),    directs   the  prisoner  to  be 

discharged  "as  to  the  said  contempt  but  not  as  to  the  costs 

of  the  said  contempt."     The  corresponding  and  usual  form 

of  order  for  discharge  in  the  Chancery  Division  (/)  directs 

(d)  lo  the  High  Court  a  writ  of  attachment  (R.  S.  C.  App.  H.,  12) 
under  s.  i  of  the  Debtors  Act,  now  contains  a  notice  to  the  sheriff  that  it 
does  not  authorise  imprisonment  for  any  longer  period  than  one  year. 

(e)  Re  Edwards,  21  Ch.  D.  230.  If  the  person  ug.dust  whom  au  orler  Order  made; — 
for  attachment  for  neglect  to  obey  a  previous  order  has  been  made  desires  tender  of  costs. 
to  avoid  being  sent  to  prison,  his  proper  course  is  at  once  to  perform  the 

act  required,  and  tiien  go  to  the  solicitors  for  tiie  adversary  and  pay  or 
tender  a  suihcieut  sum  for  the  costs  of  the  attachment,  and  if  possible 
arraTige  for  tht-ir  withdrawing  the  same.  If  they  refuse  so  to  do  it  will 
be  at  their  peiil,  and  in  such  case  an  application  should  foithwith  be 
mad«  to  the  Court  to  prevent  the  attachment  being  put  in  fore  . 

(/)  Michelthwaite  v.  Fletcher,  27  W.  R.  793.  The  rule  is  otherwise  in 
the  Queen's  Bench  Divi.-ion,  but  tiie  question  does  not  appear  to  have 
come  hefore  the  Court  of  Appeal. 
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of  wilful 
contempt. 


Costs. 


Deposit  to 
answer  costs 


the  contemnor  to  pay  the  costs  of  the  contempt  and  of  the 
application  for  discharge  leaving  the  other  party  to  enforce 
Apology  in  case  payment  as  he  may  be  advised.  (^)  But  where  the  contempt 
consists  of  an  attempt  to  impede  the  course  of  public  justice 
— e.g ,  comments  in  newspapers  on  pending  litigation,  or 
breach  of  an  injunction,  and  in  other  cases  of  a  like  kind, 
the  Court  will,  in  general,  require  that  the  contemnor  make 
a  humble  apology  to  the  Court ;  (Ji)  and  if  the  case  be  one  of 
wilful  contempt,  he  must  remain  in  prison  long  enough  to 
vindicate  the  honour  of  the  Court.  When  the  High  Court 
makes  an  order  for  the  release  of  a  person  committed  to 
prison  in  the  cases  last  referred  to,  it  generally  makes  the 
payment  of  costs  a  condition  precedent;  but  the  usual 
course  is  to  direct  a  fixed  sum  to  be  paid  at  once  to  the 
solicitors  of  the  party  upon  whose  application  the  order  for 
committal  was  made.  Then  the  respondent  must  undertake 
to  return  the  excess,  if  any,  of  that  amount  over  the  costs 
when  taxed,  and  the  contemnor  must  undertake  to  make  up 
any  deficiency.  (^) 

In  the  Chancery  Division  a  motion  to  discharge  a  person 
who  has  been  imprisoned  for  contempt  has  priority  over  all 
other  motions ;  and  therefore  an  application  for  the  like 
purpose  will,  no  doubt,  as  a  rule,  have  precedence  of  all 
other  business  in  the  County  Court.  Q') 

(fj)  JcieJcson  V.  Maioby,  1  Ch.  D.  86.  The  order  directing  the  issue  of 
the  writ  of  attachment  contains  a  direction  for  the  contemnor  to  pay  the 
costs  of  tlie  application  on  whicli  it  is  made  and  of  the  attachment: 
Tilnry  v.  Stansfield,  28  W.  R.  582 ;  Ahucl  y.  Biches,  2  Ch.  D.  530. 

(/i)  The  affidavit  in  such  case  should  state  or  show  (if  such  be  the  fact) 
that  the  contempt  was  not  wilful  or  intentional,  and  mention  any  loss 
continuing  to  be  sustained  by  reason  of  the  imprisonment.  It  should  in 
any  case  contain  some  such  words  as  "  And  I  hereby  express  my  sincere 
regret,  and  humbly  apologize  to  the  Court  for  my  having  been  guilty  of 
the  aforesaid  breach  of  the  said  Order. 

(<)  Frice  V.  ILutchinson,  9  J-]q.  537. 

ij)  Ashton  V.  Slwrrock,  29  W.  R.  117. 


I'riority  of 
motion  for 
dischai'ge. 
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CHAPTER  XVI. 

NEW   TRIAL. 

The  power  of  the  Court  to  grant  a  new  trial  in  case  the  Non-appear- 
defendant  has  not  appeared  at  the  original  trial  has  been  !^".'''';^''"^'=^"^ 
already  treated  of,  bnt  a  County  Court  Judge  has  also  power  oth-- 
under  s.  93  of  the  C.  C.  Act,  1888,  in  every  case,  if  he  shall 
think  jtist,  to  order  a  new  trial  to  be  had  uj)on  such  terms  as 
he  shall  think  reasonable,  and  in  the  meantime  to  stay  the 
proceedings. 

An  application  for  a  new  trial,  or  to  set  aside  proceedings,  0.  31,  r.  hi. 
maybe  made  and  determined  on  the  day  of  trial,  if  i^oth  ^I'l     ''^^1'^^^     ' 

•^ .  .        .  new  trial. 

parties  be  present,  or  such  application  may  be  made  at  the 
first  Court  holden  next  after  the  expiration  of  twelve  clear 
days  from  such  day  of  trial ;  provided  that  the  intending 
applicant,  seven  clear  days  before  the  holding  of  such  Court, 
delivers  to  the  Registrar  at  his  office,  and  also  gives  to  the 
opposite  party  by  serving  the  same  personally  on  such  party, 
or  by  leaving  the  same  at  his  place  of  abode  or  place  of 
business,  a  notice  in  writing,  signed  by  himself  or  his 
solicitor,  stating  that  such  an  application  is  intended  to  be 
made  at  such  Court,  and  setting  forth  shortly  the  grounds 
of  such  intended  application ;  (A;)  but  such  notice  shall  not 
operate  as  a  stay  of  proceedings  unless  the  Judge  shall  other- 
wise order ;  and  if  any  money  paid  into  Court  under  any 
execution  or  order  in  the  action  shall  not  have  been  paid 
out  at  the  time  such  notice  in  writing  shall  have  been  o-iven 
to  the  Registrar,  the  Registrar  shall  retain  the  same  to  abide 
the  event  of  such  application,  or  until  the  Judge  shall  other- 
wise order  :  and  if  no  such  application  be  made,  the  money 
shall,  if  required,  be  paid  over  to  the  party  in  whose  favour 
the  order  was  made,  unless  the  Judge  shall  otherwise  order ; 
and  if  such  notice  be  not  given  in  manner  aforesaid,  or  such 
application  be  not  made  at  the  Court  mentioned  in  the 
notice,  no  application  for  a  new  trial  or  to  set  aside  pro- 
ceedings shall  be  subsequently  made,  unless  by  leave  of  the 
Judge,  and  on  such  terms  as  he   shall  think  fit ;    provided 

(fc)  The  Court  has  power  to  dispense  with  this  requirement  upon  a 
Bufficient  case  being  made  out :  Carter  v.  Smith,  i  E.  &  B.  700. 
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that  this  rule  shall  not  apply  to  cases  falling  within  the 
provision  of  s.  91  of  the  Act. 
R.  2.  The  Judge  may,  in  his  discretion,  make  it  a  condition  of 

New  trial  with  gj-^nting  a  new  trial,  that  it  shall  take  place  with  a  jury, 

although  the  former  trial  did  not  take  place  with  a  jury. 
Discretion.  Though  the  JudiiC  has  power  under  s.  93  to  grant  a  new 

trial  in  every  case  in  which  he  shall  think  it  just  so  to  do, 
that  power  is  not  an  absolute  one ;  but  it  can  only  be  exer- 
cised subject  to  the  same  limitations  as  to  the  grounds  on 
which  a  new  trial  may  be  granted  as  are  imposed  upon 
Judges  of  the  Supreme  Court.  (/) 
Distinction  111  the  High  Court  the  difference  between  a  case  for  a  new 

between  case     trial  and  for  an  appeal   is  tliat  where  a  party  does  not  dis- 
aud'frr  amfeal  P^^tc  the  findings  of  the  Judge  or  jury,  as  the  case  may  be, 
upon  the  issues  of  fact ;  and  only  contends  that  the  Judge 
has  misapplied  the  law  to  those  findings,  the  case  is  one  for 
an  appeal ;  but  where  a  party  desires  to  set  aside  the  find- 
ings upon  the  issues  of  fact,  then  the  case  is  one  for  a  new 
Course  when     trial,  (m)     When  he  disputes  as  well  the  findings  as  the  law 
pirty  disputes  applied  thereto,  both  these  courses  may  have  to  be  adopted ; 
findincrs  of       ^'^^  i^  t^®  County  Court  where  there  is  a  right  of  appeal 
fact.  under  s.  120  of  the  C.  C.  Act,  1888,  and  the  case  is  also  one 

Appeal  from  in  which  there  is  a  right  to  move  for  a  new  trial,  the  party 
lition^for'nevv  dissati^fied  may  either  appeal  or  apply  for  a  new  trial,  (n) 
trial.  and  if,  in  the  latter  event,  the  case  comes  within  s.  120  of 

the  C.  C.  Act,  1888,  there  is  a  right  of  appeal  from  the 
decision  of  the  County  Court  Judge  upon  the  application,  (o) 

(Z)  Murtagh  v.  Barry,  24  Q.  B.  D.  632. 

(m)  Fernie  v.  Young,  L.  R.  1  H.  L.  63 ;  Ex  parte  Butters,  14  Ch.  Div. 

269  ;  lioche  v.  McKerroiv,  24  Q.  B.  Div.  465 ;  Potter  v.  Cotton,  5  Ex.  Div. 

2»i    — -  ^  jgg.  gyrifigg  y  ^'^  J   Q_  g  ^94)  ^Qg     j^g  ^Q  t]ig  grouDcls  foT  gFRnting  a 

new  trial  in  general,  see  R.  S.  C,  O.  39 ;  Annual  Practice,  1895,  pp.  766, 
et  seq. ;  Chitty's  Archbold's  Practice,  14th  ed.  pp.  730,  et  seq. 

A  new  trial  will  not,  in  general,  be  granted  if  there  are  two  ways  in 
.  which  a  plaintiff  may  present  his  case  to  the  Court,  and  he  has  chosen 

Misdirection.     ^^^^  ^f  ^i^g^^  ^^^  failed  :  Glasier  v.  Bolls,  42  Ch.  Div.  459. 

The  notice  of  application  for  a  new  trial  on  the  ground  of  misdirection, 
should  state  how  and  in  what  matter  the  judge  misdirected  the  jury : 
Pfeiffer  v.  Midland  By.  Co.,  18  Q.  B.  D.  243. 

(n)  Ouihwaite  v.  Hudson,  7  Ex.  382.  In  this  case  the  jury  found  for 
the  defendant;  but  the  Judge  reserved  leave  for  the  plaintift"  to  move  to 
set  aside  the  verdict.  Parke,  B.,  said  :  "  I  do  not  think  tliat  the  plaintiif 
was  bound  to  try  the  experiment  of  going  a  second  time  before  the  same 
Judge  who  had  ah'cady  pronounced  an  opinion  against  iiim." 

(o)  In  Lister  v.  Wood,  23  Q.  B.  Div.  229,  it  was  held  that  a  County 
Court  Judge  had  power  to  grant  a  new  trial  on  the  ground  that  he  con- 
sidered that  his  original  decision  as  to  want  of  jurisdiction  was  erroneous. 
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CHAPTEE  XVII. 

APPEALS. 

Section  I. — Rules  regulating  Appeals  in  General. 
If  any  party  in  any  action  or  matter  shall  be  dissatisfied  C.C.  Act,  1888, 
with  the  determination  or  direction  of  the  Judge  in  point  of  parties 
law  or  equity,  or  upon  the  admission  or  rejection  of  any  aggrieved  may- 
evidence,  the  party  aggrieved  by  the  judgment,  direction,  '^PP^^  • 
decision,  or  order  of  the  Judge  may  appeal  from  the  same  to 
the  High  Court,  in  such  manner  and  subject  to  such  con- 
ditions as  may  be  for  the  time  being  provided  by  the  rules 
of  the  Supreme  Court  regulating  the  procedure  on  appeals 
from  inferior  Courts  to  the  High  Court ;  provided  always, 
that  there  shall  be  no  appeal  in  any  action  of  contract  or 
tort,  other  than  an  action  of  ejectment  or  an  action  in  which 
the  title  to  any  corporeal  or  incorporeal  hereditament  shall 
have  come  in  question,  where  the  debt  or  damage  claimed 
does  not  exceed  twenty  pounds,  nor  in  any  action  of  replevin, 
where  the  amount  of  rent  or  the  damage  or  value  of  the 
goods  seized  does  not  exceed  twenty  pounds,  nor  in  any 
action  for  the  recovery  of  tenements  where  the  yearly  rent 
or  value  of  the  premises  does  not  exceed  twenty  pounds,  nor 
in  proceedings  in  interpleader  where  the  money  claimed  or 
the  value  of  the  goods  or  chattels  claimed,  or  of  the  proceeds 
thereof  tloes  not  exceed  twenty  pounds,  unless  the  Judge 
shall  think  it  reasonable  and  proper  that  such  appeal  should 
be  allowed,  and  shall  grant  leave  to  appeal.  At  the  trial  or 
hearing  of  any  action  or  matter,  in  which  there  is  a  right  of 
appeal,  the  Judge,  at  the  request  of  either  party,  (p)  shall 

(p)  This  request  is  not  a  condition  precedent  to  the  hearing  of  the  Request  for 
appeal :    Seymour  v.   Coulson,  5  Q.  B.   Uiv.  364  (apparently  overruling  Judge's  note 
Pierpoint  v.  Cartwright,  5   C.  P.  D.  139) ;    Morgan  v.  Rees,  6  Q.  B.  Div.  not  a  condition 
508 ;  Lumb  v.  Teal,  22  Q.  B.  D.  678 ;  see  also  R.  S.  C,  O.  59,  r.  8,  infra,  precedent. 
But  it  is  the  duty  of  the  appellant  (under  s.  121)  to  apply  for  and  to 
furnish  the  Divisional  Court  with  a  copy  of  the  Judge's  notes :  McGrah  v. 
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make  a  note  of  any  question  of  law  raised  at  such  trial  or 
hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and 
of  his  decision  thereon,  and  of  his  decision  of  the  action  or 
matter. 
S.  121,  In   any  action   or   matter  in    which   there  is   a  right  of 

•iVr'^'l"^'^  °"  appeal,  and  the  Judge  has  at  the  request  of  either  party 
made  a  note  of  any  question  of  law  raised  at  such  trial  or 
hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and 
of  his  decision  thereon,  and  of  his  decision  of  the  action  or 
matter,  he  shall  at  the  expense  of  any  person  or  persons 
being  party  or  parties  in  any  such  action  or  matter,  furnish 
a  copy  of  the  note  so  taken  at  the  said  trial  or  hearing,  or 
allow  a  copy  to  be  taken  of  the  same,  by  or  on  behalf  of  such 
person  or  persons,  and  he  shall  sign  such  copy,  whether  a 
notice  of  motion  in  the  matter  of  the  said  appeal  has  been 
served  or  not,  and  the  copy  so  signed  shall  be  used  and 
received  at  the  hearing  of  such  appeal. 
Rioht  of  appeal  From  s.  120  it  will  be  seen  that  the  right  of  appeal  is 
limited.  Only  a   limited   right   extending  to    questions  of  law   and 

None  on  mere  equity,  and  the  admission  or  rejection  of  evidence.  When 
question  of  ^Yiq  Judge  finds  the  facts,  and  there  is  no  question  as  to  the 
admission  or  rejection  of  evidence,  then,  in  order  to  main- 
tain an  appeal,  it  is  necessary  to  show  that  he  has  misapplied 
the  law  or  the  principles  of  equity  thereto ;  but  there  is  no 
right  of  appeal  on  a  mere  question  of  fact ;  (5)  nor  against 


CartwrigU,  23  Q.  B.  D.  8.     By  this  section  the  E.  S.  C,  0.  59,  r.  13,  is 

Eviilenoc  by       implitdiy  repealed,  ib.     Evidence  by  affidavit  xised  in  the  County  Court 

aliiihu'it.  will,  no  doul)t,  be  referred  to  in  the  Judi^e's  notis  so  that  it  may  be 

brouE^lit  before  the  Divisional  Court  by  means  of  office  copies  :  see  R.  S.  C, 

O.  58,  r.  11,  ih.  O.  59,  r.  17. 

(q)  Smith  V.  Baker,  A.  C.  (91)  333;   EiJl  v.  Persse,  25  W.  E.  275; 

What  is  a  How  v.  L.  d-  N.  W.  L'y.  Co.,  2  Q.  B.  (91)  496.     In  Cooper  v.  JBushridge, 

question  of        It;  L.  T.  5,  Stuart,  V.C,  held  that  the  question  as  to  how  the  costs  of  a 

law  or  equity,  legatee  plaintift"  in  a  suit  for  administration  ought  to  be  borne,  was  a 

question  of  equity  on  which  an  ajipeal  would  lie.     In  Williams  v.  Tr.,-37 

L.  J.  Ch.  856,  the  same  learned  Judge  held  that  the  question  whether  a 

certain  signature  was  a  forgery  or  not  was  a  question  of  fact ;  but  that, 

where  the  question  was  whether  certain  conversations  or  other  dealings 

did  or  did  not  amount  in  equity  to  a  contract,  it  was  a  mixed  one  of  fact 

and  e([uity,  and  he  held  that  the  course  adopted  by  the  County  Court 

Judge  in  tliat  case,  of  sending  up  the  whole  of  the  evidence  for  the 

hearing  of  the  appeal,  was  a  very  sensiblt^  one  ;  see  also  Kirhhe.aion,  etc.. 

Board   v.  Ainley,  2  Q.   B.  (92)  282.     The  question  of  nuisance  or  no 

nuisance  is  a  mere  question  of  fact :  Fleming  v.  Hixlop,  11  App.  686. 

I)istinftion  Both  before  and  since  the  j)assing  of  the  Judicatiu'e  Act,  1873,  there 

between  case    [  has  been  a  light  of  appeal  in  the  Court  of  Chancery  and  in  tiie  Chancery 

for  appeal  and  |  Division  respectively  as  well  upon  questions  of  fact,  as  of  law.     Before 
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an  order  of  the  County  Court  Judge  directing  or  a  refusal  to  nor  on  ground 
grant  a  new  trial  on  the  ground  that  the  verdict  was  against  ^eing  V.^ainst 
the  weight  of  evidence  :  (r)  nor  upon  a  point  not  taken  in  weight  of 
the  County  Court.     In  fact,  the  raising  at  the  trial  or  hear-  e^'"^«nce. 
ing  of  the  point  or  question  the  subject  of  the  appeal  is  a  i^^Cou,"!*''''*^" 
condition  precedent  to  the  competency  of  the  appeal  itself,  (s)  Court. 
But  though  the  judgment  or  order  appealed  from  cannot  be 
supported  on  the  grounds  on  which  it  was  originally  decided, 
it  will  not  be  reversed  if  it  can  be  sustained  upon  other 
grounds  appearing  from  the  Judge's  notes,  (f) 

There  is  no  limit  to  the  right  of  appeal  so  far  as  relates  to  Limit  to  right 
the  amount  or  value  of  the  subject-matter  of  an  action  or  °^  -'^I'l'^-il- 
proceeding  under  the  equitable  jurisdiction  of  the  County 
Court.     The   limit  imposed  by  s.   120    does   not   apply   to 
equity  proceedings. 

The  right  of  appeal  is  applicable  not  only  to  final  judgments  Interlocutory 
but  also  to  interlocutory  and  other  orders  ;  («)  an  appeal  will  ^^''^^'■'^^ 
lie  from  the  decision  of  a  County  Court  Judge  granting  or  Application  for 
refusing  a  new  trial,  on  the  ground  that  his  decision  was  °^^^  ^      ' 
wrong  in  point  of  law.  («)     But  there  is  no  right  of  appeal  S.  48  of  Act. 
against  an  order  fining  a  person  for  assaulting  a  bailiif  or 


the  passing  of  the  Judicature  Act,  l.*90,  where  the  trial  of  aii  action  or  for  new  trial 
any  issues  in  an  action  took  place  with  a  jury,  a  motion  for  a  nt-w  trial  in  High  Court, 
had  to  be  made  to  a  Divisional  Court  (R.  S.  C,  O.  39,  r.  1),  and  where 
Ihure  had  been  a  trial  by  a  judge  without  a  jury,  by  appeal  to  the  Court 
of  Appeal.  Now  by  that  Act  every  such  motion  (even  where  there  has 
been  a  trial  with  a  jury)  has  to  be  made  to  the  Court  of  Appeal,  and,  in 
accordance  with  the  principle  above  stated,  the  remedy  of  a  party  dis- 
satisfied with  the  verdict  of  a  jury  is  to  move  for  a  new  trial ;  while  if  iu 
the  like  case  he  is  dissati>fiLd  with  tlie  judgment  of  the  Court  in  point  of 
law,  his  proper  course  is  to  appeal ;  but  when  the  action  has  been  tried 
without  a  jury,  the  proper  course  is  to  appeal  simply — even  if  his  sole 
ground  of  couj plaint  is  that  tiie  findings  of  the  Judge  aa  to  the  facts  are 
against  the  weight  of  evidence — unless  perhaps  where  a  Judge  finds  facts 
separately,  and  tiien  reserves  judgment.  In  other  words  an  appeal  from  j 
tlie  decision  of  a  JmJge  sitting  without  a  jury  is  the  appropriate  remedy 
whether  tlie  party  complaining  is  dissatisfied  witli  the  decision  on  the 
facts,  or  on  the  law,  or  ou  both:  Fotter  v.  Cotton,  5  Ex.  Div.  138; 
Synge  v.  S.,  1  Q.  B.  (9i)  468.     (^c/^/ 

(r)  Wilton  V.  Leeds,  etc.,  Co.,  32  W.  R.  461 ;  Bow  v.  L.  &  N.  W.  By.  Co., 
1  Q.  B.  (92)  391. 

(s)  SmWo  V.  Baher,  K.  C.  (91)  333;  but  as  to  appeals  from  the  Hiirh 
Court,  see  Hussey  v.  Horne-Fayne,  8  Ch.  Div.  677;  affirmed  by  D.  P., 
4  App.  Cas.  311. 

(0  Chapman  v.  Knirjht,  5  C.  P.  D.  308. 

(m)  Jones  V.  Long,  '2^  Q.  B.  Div.  561.     The  right  to  appeal  from  inter-  .s?  &  58  Vict, 
locutory  orders  in  the  High  Court  has  been  considerably  curtailed  by  the  c    16 
Judicature  Act,  1894  (c.  16). 

((')  Pole  V.  Bright,  1  Q.  B.  (92)  603. 
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Matter  of 
discretion. 


Question  of 
costs. 


other  oflRccr  of  the  Court  under  s.  48  of  the  Act  of  1888,  {tii) 

Agreement  not  nor   in   cases   where  the  parties  agree  beforehand,  and   in 

to  appeal.         writing,  not  to  appeal,  (a)  nor,  in  general,  where  the  order 

complained  of  was  within  the  discretion  of  the  Judge.  (?/) 

The   case   is   different,   however,   where    a    miscarriage   or 

failure  of  justice  would  otherwise  be  occasioned  by  an  order 

Discretion  not  maile  in  exercise  of  the  Judge's  discretion,  {z)  or  if  the  Judge 

exercised,  etc.    -^^^^  exercised  his  discretion  on  a  wrong  principle,  or  has  not 

exercised  it  at  all.  (a)      In  these  cases  an  appeal  may  be 

maintained  from  orders  within  the  Judge's  discretion  ;  but 

no  appeal  will  lie  from  any  judgment  or  order  on  a  mere 

question  of  costs  within  the  discretion  of  the  Judge,  (b)  unless 

(w)  Lewis  V.  Oioen,  W.  N.  (93)  173. 

(a;)  C.  C.  Act,  1888,  s.  123. 

ly)  Jarmaiii  v.  Chntterton,  20  Cli.  Div.  493 ;  Be  Salaman,  2  Ch. 
(94)  204. 

(z)  Biitshy  V.  Dickinson,  4  Ch.  Div.  24 ;  Gardner  v.  Jay,  29  Ch.  Div.  58 ; 
Re  Baker,  44  Ch.  Div.  272 ;  Re  Martin,  20  Ch.  Div.  365 :  Crowiher  v. 
Klgood,  34  Ch.  Div.  096  (Order  for  committal)  ;  Re  Evans,  1  Ch.  (93)  253 
(Order  for  attachment). 

{a)  Bosivdl  v.  Cuoks,  36  Ch.  Div.  452 ;  Mancjan  v.  3Iet.,  etc.,  Co.,  2  Ch, 
(91)  553. 

(b)  See  Jndicatm-e  Act,  1873  (c.  66),  ss.  49  and  89;  R.  S.  C,  O.  65,  r.  1 ; 
Andretcs  v.  Barnes,  39  Ch.  Div.  133  (costs  of  vexatious  action  ordered  to 
be  paid  bv  jiLiintift'  as  hetween  solicitor  and  client) ;  Ilarpham  v.  Shar.h- 
lock,  19  Ch.  Div.  215;  Bazett  v.  Morga7i,  24  Q.  B.  D.  4S  ;  Dicks  v.  Yates, 
18  Ch.  Div.  84 ;  Re  Silver  VaUeij  Mines,  21  Ch.  Div.  381  (liquidator's 
costs);  Met.,  etc..  District  v.  Hill,  5  App.  582;  Wilhuott  v.  Barher,  17 
Ch.  Div.  772;  Young  v.  Thomas,  2  Ch.  (92)  134;  Flumb  v.  Craker,  16 
il.  B.  Div.  40.  The  decision  in  the  last  case  does  not,  appear  to  bo  in 
conflict  with  tliat  of  Stuart,  V.-C,  in  the  ahove-meutioned  case  of  Cooper 
v.  Busbridye,  16  L.  T.  5  (supra,  p.  206),  i-o  far  as  relates  to  the  right,  if 
any,  of  an  e.\eciit()r,  administrator,  trustee,  or  niortgajj;ee,  to  costs  out  of 
a  particular  estate  or  fund ;  for,  befoie  the  discretion  of  the  Judge  in 
such  cases  arises,  tlieie  mu»t  be  proof  of  misconduct  on  the  part  of  the 
person  claiming  such  costs;  and  tlie  question  whether  there  has  been 
such  misconduct  or  not,  is,  in  the  High  Court,  subject  to  ajjpeal  by  the 
piirty  against  whom  it  is  alleged :  Re  Fuijh,  57  L.  T.  858 ;  Turner  v. 
JIancock,  20  Ch.  Div.  303;  Re  Kni(}ht,  21)  Ch.  Div.  82;  Williams  v.  Jones, 
34  Ch.  Div.  120;  Re  Barker,  3i)  Ch.  Div.  3U3.  A  like  ride  applies  to 
the  case  of  a  solicitor  ordered  to  pay,  persoiiallv,  costs  which,  in  the 
ordinary  course,  would  fall  upon  his  client:  Re  Bradford,  15  Q.  B.  Div. 
635  ;  and  also  to  other  cases  wheie  proof  of  misconduct  is  a  condition  pre- 
cedent to  enable  a  Judge  to  inllict  the  payment  of  costs,  e.g.,  there  is  a 
right  to  ajipial  if  the  oidy  order  made  on  motion  to  commit  for  breach  of 
an  injunction  be  tliat  the  person  alleged  to  be  in  fault  pay  the  costs  of 
till!  motion  :  Stevens  v.  Met.,  etc.,  Co.,  29  Ch.  Div.  60 ;  yixha-orth  v.  Ontram, 
5  Ch.  Div.  943.  But  the  party  charging  such  misconduct  has  no  corre- 
.•-poDdiTig  right  of  appeal ;  l)ecausc,  ev(  n  if  he  should  he  ablt;  to  establish 
misconduct,  the  oidy  result  would  be  to  show  that  the  costs  M'ere  in  the 
discretion  of  the  Court  below  :  Charles  v.  Jones,  33  Ch.  Div.  80  ;  Re  Beddoe, 
1  Ch.  (93)  555. 

In  li'e  Medland,  41  Ch.  Div.  476,  it  was  held  by  the  Court  below  that  it 
had   no  power  under  the  circumstances  tf)  provide   for  tlit;  costs  of  an 


Vexations  ac- 
tidu ;  solicitor 
and  client 
costs. 


Costs  of 
trustee,  mort- 
gagee, etc. 


Breach  of 
injunction. 
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with   his   leave.      The   case    is   otherwise   as   to   costs   not 

within  the  discretion  of  the  Judge — e.g.  an   appeal  will  lie 

against  an  order  for  payment  by  a  defendant  of  the  costs  of 

a  plaintiff  who  had  no  right  of  action,  or  an  order  that  some 

defendants  should  pay  the  costs   of    other  defendants  who 

ought  not  to  have  been  made  parties,  for  the  Court  has  no 

power  to  order  any  party  other  than  the  plaintiff  to  pay  such 

costs,  (c)  but  an  appeal  will  not  be  allowed  against  a  judgment  Consent  order. 

or  order  made  by  consent  of  the  parties,  and  so  expressed  in 

the  order  as  drawn  up.     If,  however,  the  consent  has  been  Consent  given 

given  by  mistake,  it  may  be  withdrawn  before  the  order  is  ^^  mistaKe. 

drawn  up.  {d) 

Appeals  in  Equity  cases  are  now  made  by  motion  to  such  Appeals  to 
Divisional  Court  of  the  Queen's  Bench  Division  as  the  Lord    "''f'""^ 
Chief  Justice  of  England  shall,  from  time  to  time,  direct.  The 
Judgment  of   the  Divisional  Court  on  the  appeal  is  final,  When  decision 
unless  it  gives  special  leave  to  appeal ;  in  which  case  a  further  '^ 
appeal  lies  to  the  Court  of  Appeal,  and  from  thence  to  the 
House  of  Lords,  (e)     It  is  scarcely  necessary  to  observe  that  Refusal  of 
there  is  no  right  of  appeal  from  the  refusal  of  the  Divisional  ^^J^^^^ " 
Court  to  give  the  leave.  (/) 

The  practice  in  relation  to  appeals  from  the  County  Court  Practice  regu- 

lated  by 

originating  summons.     The  Court  of  Appeal  entertained  an  appeal  on  g^'^, '   ''  * 

this  point  alone,  held  that  the  Court  below  had  such  power,  and  ordered 
the  costs  of  the  appeal  to  be  paid  out  of  the  funds  in  question. 

Even  where  the  leave  to  appeal  has  been  given  the  Court  of  Appeal 
will  not  lightly  interfere  with  the  discretion  exercised  by  the  Court  below  : 
Re  Gilbert,  28  Ch.  Div.  549. 

(c)  Etherington  v.  Wilson,  1  Ch.  Div.  166;  Re  Coojier,  20  Ch.  Div.  635; 
Johnstone  v.  Cox,  19  Ch.  Div.  17  ;  Re  3Iills,  34  Ch.  Div.  24  ;  Re  Holliday, 
20  Q.  B.  Div.  699,  A.  C.  (91)  81 ;  Re  Chennell,  8  Ch.  Div.  493;  Dicks  v. 
Yates,  18  Ch.  Div.  76;  Re  Holden,  20  Q.  B.  D.  43;  Leigh  v.  Green, 
P.  (92)  17. 

Upon  tiie  question  what  are  costs  in  the  discretion  of  the  Judge,  see  What  costs  in 
WiUmott  V.  Barber,  17  Ch.  D.  772.  discretion  of 

(d)  See  the  Judicature  Act,  1873,  ss.  49,  89 ;  Harvey  v.  Croydon  R.  S.  Judge. 
Authority,  26  Ch.  Div.  249 ;  Lewis  v.  L.,  45  Ch.  D.  281  ;  Trotters  Claim, 

13  Ch.  Div.  261.     A  party  desirous  of  setting  aside  a  judgment  obtained 
against  him  by  default  should  not  appeal,  but  should  apply  to  the  County 
Court  Judge  under  s.  91  or  93  of  the  C.  C.  Act,  1888,  for  an  order  to  that 
eflfect,  and  directing  a  new  trial :   Vint  v.  Hudspith,  29  Ch.  Div.  322 ; 
Arnison  v.  Smith,  41  Ch.  Div.  348.     In  like  manner  a  party  complaining  To  correct 
of  an  order  drawn  up,  passed,  and  filed  pursuant  to  the  C.  C.  E.,  O.  23,  erroneous 
r.  2,  on  the  ground  that  it  does  not  correctly  express  the  order  actually  order,  etc. 
made  by  the  Court  or  the  terms  of  an  undertaking  given  on  behalf  of  a 
party,  should  apply  to  the  County  Court  Judge  to  correct  the  order : 
Tucker  v.  New,  etc.  Co.,  44  Ch.  Div.  250.       <ff^<y'-^ 

(e)  Judicature  Act,  1873  (c.  66),  s.  45;  Thomas  v.  Kelly,  13  App.  508. 
(/)  Lane  v.  Esdaile,  A.  C.  (91)  212. 
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C.C.  Act,  1888, 
s.  122. 
Powers  of 
High  Court. 


Juilgment  by 
default. 

R.S.C.,  0.  58. 


Jlisdirection, 
etc. 


Fresh  evidence. 


Modus  pro- 
cedendi  in  such 


Special 
grounds  for 
new  evidence. 


Refusal  of 
leave  to  amend. 


E.S.C.,  0,  58, 
r.  14. 

Interlocutory- 
order  not  to 


is  regulated  by  the  E.  S.  C,  0.  59  (f/)  and,  so  far  as  prac- 
ticable, by  the  other  rules  for  the  time  being  in  force  with 
respect  to  appeals  from  the  High  Court  to  the  Court  of 
Appeal,  (/i) 

By  s.  122  of  the  C.  C.  Act,  1888,  it  is  provided  that  "on 
the  hearing  of  an  appeal  the  High  Court  shall  have  power  to 
draw  any  inference  of  fact,  and  may  either  order  a  new  trial 
on  such  terms  as  the  Court  shall  think  just,  or  may  order 
judgment  to  be  entered  for  any  party,  as  the  case  may  be, 
or  may  make  a  final  or  other  order  on  such  terms  as  the 
High  Court  may  think  proper  to  ensure  the  determination 
on  the  merits  of  the  real  questions  in  controversy  between 
the  parties."  (^) 

(a)  R.  S.  0.,  0.  59,  r.  17 ;  see  also  the  C.  C.  R.,  O.  32 ;  Judicature  Act, 
1884  (c.  61),  ss.  23  and  24;  C.  C.  Act,  1888,  s.  187 ;  and  52  &  53  Yict. 
c.  63,  s.  41. 

(/i)  Appeals  from  the  High  Court  are  regulated  by  the  E.  S.  C,  O.  58. 
Therefore,  where  in  the  rules  of  that  Order  set  forth  below,  the  "  Court  of 
Appeal  "  is  mentioned,  the  Divisional  Court  above  referred  to  must,  in 
general,  be  considered  as  substituted  therefor. 

{i)  See  also  R.  S.  C,  0.  59,  r.  7,  by  which  it  is  provided  that  on  any 
motion  by  way  of  appeal  from  an  inferior  Court,  the  Court  to  which  any 
such  appeal  may  be  brought,  shall  have  power  to  draw  all  inferences  of 
fact  which  might  have  been  drawn  in  the  Court  below,  and  to  give  any 
judgment  and  make  any  order  which  ought  to  have  been  made.  By  this 
Rule  no  such  motion  is  to  succeed,  on  the  ground  merely  of  misdirection 
or  improper  reception  or  rejection  of  evidence,  unless,  in  the  opinion  of 
the  Court,  substantial  wrong  or  miscarriage  has  been  thereby  occasioned 
in  the  Court  below. 

The  corresponding  rule  for  appeals  from  the  High  Court  is  the  R.  S.  C, 
O.  58,  r.  4,  which  gives  to  the  Court  of  Appeal,  in  addition  to  the  power  to 
draw  inferences  of  fact,  power,  among  other  things,  to  receive  fiesh 
evidence  on  the  hearing  of  an  appeal.  Where  a  party  appealing  from  a 
judgment  of  the  High  Court  desires  to  adduce  fresh  evidence  viva,  voce, 
the  proper  course  is  to  apply  to  the  Court  of  Appeal  for  special  leave  so 
to  do  by  motion,  before  the  appeal  shall  come  on  for  hearing :  Dicks  v. 
Brooks,  13  Ch.  Div.  652  ;  but  where  the  intended  evidence  is  by  affidavit, 
or  only  documentary,  it  will  bo  sufficient  to  make  such  an  npplication  at 
the  hearing,  giving  previous  notice  to  the  other  side :  Hastie  v.  H.,  1 
Ch.  Div.  502.  Upon  appeals  after  the  trial  on  the  merits,  new  evidence  is 
only  admitted  on  special  grounds,  but  the  Court  is  very  reluctant  to  allow 
fresh  evidence  to  be  given  on  appeal  where  the  party  applying  for  leave  to 
use  it  has,  by  means  of  the  trial,  found  out  what  is  the  turning-point  or 
"pinch"  of  the  case:  Weston's  Case,  10  Ch.  Div.  585;  Dicks  v.  Brooks, 
13  Ch.  Div.  653;  Arnison  v.  Smith,  41  Ch.  Div.  101,  374;  Bigsby  v. 
Dickenson,  4  Ch.  Div.  24;  Sanders  v.  S.,  19  Ch.  Div.  373. 

On  appeal  from  the  judgment  of  the  High  Court,  generally,  the  Court 
of  Appeal  has  power  to  review  the  refusal  of  the  Court  below  at  the  trial 
to  give  leave  to  amend  the  pleadings.  Such  refusal  need  not  necessarily  be 
referred  to  in  the  notice  of  appeal :  Laird  v.  Briggs,  16  Ch.  Div.  663. 

No  interlocutory  order  or  rule  from  which  there  has  been  no  appeal  shall 
operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  giving  such 
decision  upon  the  appeal  as  may  be  just. 

As  to  this  rule,  see  Laird  v.  Briggs,  supra ;  White  v.  Witt,  5  Ch.  Div. 
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The   Divisional   Court   will  not  in  general  direct  a  new  New  trial. 
trial  when  it  has  all  the  facts  before  it.  (j) 

On  any  motion  by  way  of  appeal  from  an  inferior  Court,  R.S.C.,  O.  59, 
the   Court    to   which    any   such    appeal    may   be    brought  j^^'o-g's  ^otes 
shall   have  power,  if  the  notes  of  the  Judge   of  such   in- j^^°^   ^^^^^^^ 
ferior  Court  are  not  produced,  to  hear  and  determine  such  other  evidence 
appeal   upon    any    other    evidence   or   statement    of    what  admissible, 
occurred   before   such  Judge,  which   the  Court   may  deem 
sufficient. 

Every  such  appeal  shall  be  by  notice  of  motion,  (Jc)  and  no  R-  lO- 
rule  nisi  or  order  to  show  cause  shall  be  necessary.       The  by  notice' of^ 
notice  of  motion  shall  state  the  grounds  of  the  appeal,  and  motion. 
whether   all   or   part   only  (I)    of   the   judgment,  order,    or  SliouM  state 
findino-  is  complained  of.     The  notice  of  motion  shall  be  an  S^'^^^i^^*  ^^ 

'^  5  .  appeal,  etc. 

eight  days'  notice  and  shall  be  served  on  every  party  directly  g,     , ,  , 

affected  by  the  ai:)peal  entered.  («i)  eight  days' 

A   witness   ought   not   to   be   made   a  respondent   to  an  iiotice. 

appeal  aorainst  the    refusal   of  the    Court   below  to   order  ^P°°  whom 

S6rV6Cl  * 

him   to  answer  questions  put  to  him  during  his  examina-  ™. 
tion.  (n) 

590.     This  latter  case  was  decided  on  a  question  of  practice,  since  altered  prejudice 
by  the  E.  S.  C,  O.  58,  r.  15a  (December,  1885,  r.  32),  namely,  as  to  the  appeal, 
time  for  appealing  against  an  order  on  further  consideration  and  a  sum- 
mons to  vary  the  Chief  Clerk's  Certificate. 

(i)  Alcock  V.  Hall,  1  Q.  B.  (91)  444,  448;  but  see  Toulmin  v.  Millar, 
12  App.  746. 

(Ji)  Kirkheaton,  etc.,  Board  v.  Ainly,  2  Q.  B.  (92)  287. 

(l)  It  must  state  ivhat  part  is  appealed  from.     R.  S.  C,  0.  58,  r.  1, 
O.  59,  rr.  15,  17. 

The  Divisional  Court  has  power  to  amend  the  notice  without  special  Amendment  of 
circumstances :  ib.,  O.  58,  r.  2  ;  lie  Stockton,  etc.,  Co.,  10  Ch.  Div.  o36 ;  notice. 
Be  Crosley,  34  Ch.  Div.  6G7. 

(m)  i.e.,  it  must  be  served  on  the  solicitor  (if  any)  of  such  parties,  and  Service  on 
it  would  appear  that  where  a  respondent's  solicitor  carries  on  business  in  London  agent 
the  country,  service  on  the  Loudon  agent  is  not  sufficient :    Powell  v. 
Thomas,  1  Q.  B.  (91)  97.     See  also  R.  S.  C,  O.  58,  r.  2,  0.  59,  r.  17.     The 
appellant  should  also  apply  for  a  copy  of  the  Judge's  notes  under  s.  121 
of  the  C.  C.  Act,  1888.     In  absence  of  the  County  Court  Judge's  notes,  Judo-e's  notes, 
the  Divisional  Court  will  require  a  certificate  from  him  that  no  notes 
have  been  taken :  Brown  v.  Book,  8  Times  Eep.  227.     As  to  the  course 
to  be  pursued  in  the  City  of  London  Court,  where  an  ofiScial  shorthand  Official  short- 
writer  is  kept :  see  Barber  v.  Burt,  2  Q.  B.  (94)  437.  hand  writer. 

A  third  party  who  has  been  served  by  a  defendant  with  a  notice  under  Service  on 
tlie  G.  C.  E.,  O.  11,  and  has  obtained  leave  to  appear  at  the  trial,  is  not  a  third  party, 
party  "  direcfly "  afiected  by  an  appeal  by  the  plaintiif  within  the 
meaning  of  this  Eule,  and  need  not  be  served  by  the  plaintiff  with  notice 
of  the  appeal ;  but  the  defendant,  if  he  desires  him  to  be  served,  ought  to 
obtain  leave  of  the  Divisional  Court  to  serve  him :  Be  Salmon,  42  Ch. 
Div.  351. 

(»0  Ex  parte  Tilleij,  20  Q.  B.  Div.  518. 
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Precedent  1.     In  the  High  Court  of  Justice. 
Notice  of  Queen's  Bench  Division, 

appeal. 

On  appeal  from  the  County  Court  of 
holden  at 

Between  A.  B.  Plf. 
and 
C.  D.  Deft,  [or  as  may  be.] 

Take  notice  that  this  Honourable  Court  will  he  moved  on 
the  instant    [the  18  ]   or   as  soon 

thereafter   as   Counsel   can   be    heard  by  Mr.  as 

Counsel  for  the  Plf.  [Deft.  C.  D.]  that  [so  much  of]  the  judg- 
ment [Order]  of  his  Honour  Judge  ]  in  this  action  [Matter] 
dated  the  18         whereby  it  was  ordered  [as  directed] 

that  etc.  may  be  reversed  on  the  ground  that  the  Judge 
erroneously  decided  that  evidence  of  the  testator's  intention 
and  as  to  liis  circumstances  in  relation  to  etc.  was  admissible 
and  that  instead  thereof  it  may  be  ordered  that  etc.  or  as  may 
he  and  that  the  respondent  way  be  ordered  to  pay  the  costs  of 
this  appeal  or  that  such  other  judgment  [order]  may  be  pro- 
nounced [made]  as  to  this  Honourable  Court  shall  seem  right 
and  the  circumstances  of  the  case  may  require. 

[Name,  etc.,  of  Ajjpellanfs  Solicitor  or  Agent.'] 
Dated  etc. 

Agent  for  XY. 
Solicitor  for  the  Appellant  A.  B. 
To  the  above-named  and  Mr.  his  Solicitor. 

R.S.C.,  0.  58,        It  shall  not,  under  any  circumstances,  be  necessary  for  a 

Xr  ?.'      c         respondent  to  give  notice  of  motion  by  way  of  cross  appeal. 

Notice  of  cross        ^  °  ,  i       i  p    t 

appeal.  but  if  a  respondent  intends,  upon  the  hearing  of  the  appeal, 

to  contend  that  the  decision  of  the  Court  below  should  be 

varied,  he  shall,  within  the  time  specified  in  the  next  Eule, 

or  such  time  as  may  be  prescribed  by  special  ordei-,  give 

notice  of  such  intention  to  any  parties  who  may  be  affected 

Omission  to      by  such  contention.     The  omission  to  give  such  notice  shall 

give;— costs,    not  diminish  the  powers  conferred  by  the  Act (o)  upon  the 

Court  of  Appeal,  but  may,  in  the  discretion  of  the  Court,  be 

ground  for  an  adjournment  of  the  appeal,  or  for  a  special 

order  as  to  costs. 

R.  7.  Subject  to  any  special  order  which  may  be  made,  notice 

Length  of         -j^y  ^  respondent  under  the  last  preceding  Eule  shall,  in  the 

case  of  any  appeal  from  a  final  judgment,  be  an  eight  days' 

notice,  and  in  the  case  of  an  appeal  from  an  interlocutory 

order  a  two  days'  notice. 

(o)  The  Judicature  Act,  1873  (c.  66). 
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The  object  of  Eule  6  was  to  do  away  with  the  necessity  for  Order  a  substi- 
two    or    more    appeals.  (j>)      In    Be    Cavander's    Trusts,  (q)  ^^^^^  ^|"'  ^'^'^^^ 
Jessel,  M.R.,   after  observing  that  the  terms  of  the  latter 
part  of  Eule  6  were  very  wide,  said  "  it  is  evident  that  it  was 
only  intended  to  make  the  notice  a  substitute  lor  a  cross 
appeal,  and  an  appeal  on  a  point  which  does  not  affect  the 
original  apjDellant  cannot  be  a  cross  appeal.     The  notice  may  Appellant  not 
affect  other  parties  also,  and  if  so,  it  must  be  served  upon  concerned  with 

,  .,  ,,  matter  com- 

them ;  but  it  cannot  have  been  intended  to  enable  a  respon-  plained  of  by- 
dent  to  bring  forward  in  this  way  a  case  with  which  the  respondent. 
appellant  has  nothing  to  do.     If  he  has  a  case  of  that  kind, 
he  must  give   a   notice   of  appeal."     When   this  course  is 
pursued,  the  two  appeals  may  come  on  to  be  heard  together  ; 
and  one  order  may  be  made  on  both  of  them. 

The  advocate  for  a  respondent  on  whose  behalf  no  notice  Parties  en- 
of  counter  appeal   has  been  given  will  not,  as  a  rule,  be  ^^J^^.^ 
allowed  to  argue  in  support  of  the  case  of  the  appellant,  (r) 

A  notice  given    by  a    respondent    under  E.   6,  need  not  Time  for 
necessarily  be  given  within  the  time  limited  by  E.  S.  C,  ^p^J^f  ^f 
0.  59,  r.  12  ;  (s)  but  it  will  be  observed  that  as  the  notice  appein. 
of  appeal  from  a  final  judgment  is,  by  R.  S.  C,  0.  59,  r.  10,  Compliance  cy 
an  eight  days'  notice,  it  will  not  always  be  possible  to  give  ^^'"^^  ""      ^'^  ^' 
cross  notice  of  appeal  within  the  eight  days  limited  by  the 
E.  S.  C,  0.  58,  r.  7.     Compliance  cy  jpres  will  be  sufficient. 

Heading  as  in  the  Notice  of  Appeal. 

Take  notice  that  on  the  hearing  of  the  Appeal  for  which  Precedent  2. 
Notice    of  Motion    dated   the  instant    [  18         ]  Counter  Notice 

was  given  for  the  18  on  behalf  of  the  Plf.  [Deft,  of  ^PPeal- 
C.  D.  or  one  of  the  Eespondents  to  the  Petition  lately 
presented  in  this  Matter  by  [names]  the  Deft.  G.  H.  [G.  H. 
another  of  the  respondents  to  the  same  Petition  or  as  may  fee] 
intends  to  contend  that  the  judgment  [Order]  of  the 
18  in  the  same  Notice  of  Motion  mentioned  should  be 
varied  in  the  manner  following,  namely,  [state  hoiv,  e.g.,  by 
directing  that  the  annuity  of  in  the  same  judgment 

(p)  Ex  parte  Bt'shojj,  15  Ch.  Div.  420.  In  this  case  James,  L.J.,  said: 
"  A  man  might  well  be  satisfied  if  he  got  £50  instead  of  £52  which  he 
had  claimed,  and  yet  if  his  adversary  appealed  he  might  say,  I  will  now 
ask  for  the  £2." 

(q)  16  Oh.  Div.  272. 

(r)  Re  M.  of  Aileshunj,  1  Ch.  (92)  507 ;  where  an  exception  was  allowed 
in  favour  of  a  respondent  trustee  who  supported  an  appeal  by  a  tenant 
for  life  on  a  petition  under  s.  10  of  the  Settled  Land  Act,  1890,  (c.  69) 
3.  10. 
(s)  Ex  parte  Bishop,  15  Ch.  Div.  400. 
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[Order]  named  may  be  valued  as  a  perpetual  annuity,  and 
that  the  amount  apportioned  in  respect  thereof  may  bo  duly 
apportioned  between  the  said  as  the  personal  repre- 

sentative of  the  said  and  the  appellant  or  otherwise 

that,  etc.]  And  that  the  said  judgment  [Order]  of  the 
18  may  be  varied  so  far  as  may  be  necessary 
for  giving  effect  to  the  directions  aforesaid,  and  for  pro- 
viding that  the  said  G.  H.  shall  have  his  due  projDortion  of 
the  said  fund,  in  Court,  or  in  such  other  manner  as  to  this 
Honourable  Court  shall  seem  right,  and  the  circumstances 
of  the  case  may  require,  etc.,  see  Precedent  1,  supra. 

R.S.C.,  0.  59,  Every  appeal  shall  be  entered  at  the  Crown  Office  Depart- 
r.  11.  ment  of  the  Central  Office,  and  the  entry  shall  be  made  by 

Appeal.  lodging  a  copy  of  the  notice. 

This   Eule    should    be    read    in    conjunction    with    the 

following  E.  S.  C. 
R.S.C.  0.  58         The  party  appealing  from  a  judgment  or  order  shall  pro- 
r.  8.  duce  to  the  proper  officer  of  the  Court  of  Appeal  the  judgment 

iud  anient  "etc  ^^  Order,  or  an  office  copy  thereof,  and  shall  leave  with  him 
appealed  irom,  a  copy  of  the  notice  of  appeal  to  be  filed ;  and  such  officer 
and  copy  shall  thereupon  set  down  the  appeal  by  entering  the  same 

appeal.  in  the  proper  list  of  appeals,  and  it   shall  come  on  to  be 

Appeals  heard  heard  according  to  its  order  in  such  list,  unless  the  Court  of 
according  to     Appeal  or  a  Judge  thereof  shall  otherwise  direct,  but  so  as 

not  to  come  into  the  paper  for  hearing  before  the  day  named 

in  the  notice  of  appeal. 

Withdrawal  of      When  an  appeal  has  once  been  set  down  it   cannot   bo 

appeal.  withdrawn  by  consent ;  but  an  application  for  that  purpose 

Modus  pro-       to  the  Divisional  Court  is  necessary,  (t)     If  the  appeal  be 

ccdendt  when  jjq^;  get  down  the  respondent  should  not  appear,  (ii)  but 
apjieal  not  set,,.  i.n  ^^  n  ,^1  <• 

jown- costs.  Should  apply  to  the  appellant  lor  payment  of  the  costs  ot 

the  appeal,  as  of  an  abandoned  motion,  and  in  default  of 

payment,  should   give  notice    of  motion    to    the  appellant, 

asking  for  an  order  that  the  appeal  may  be  dismissed  with 

costs,  including  the  costs  of  the  motion,  (w) 

Appeal  from  An   appeal   from   the   refusal   of  the   Court  to  make  an 

refusal.  order   may,   notwithstanding   E.    8,   be   set   down   without 

producing  the  order  appealed  from,  or  a  copy  thereof,  {w) 

Time  for  set-         The  appeal  must  be  set  down  before  the  day  named  in 

ting  down        ^jjQ   notice   for   the   hearing  of  the   appeal ;  («)    but  a  re- 

''''  '^  "  (0  Tndd-neatly  v.  Barnard,  W.  N.  (90)  130. 

(m)    Wehb  V.  Munxel,  2  Q.  13.  Div.  117. 

(y)  Griffith  v.  Allen,  11  Ch.  Div.  918 ;  Charlton  v.  C,  IG  ih.  273. 
(io)  Smith  V.  Grindleij,  3  Cli.  Div.  80. 
(x)  Donoain  v.  JJrown,  4  Kx.  D.  118. 
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spondent  will  not  be  allowed  to  take  tlie  objection  that  this  I^elay  of 
rule  has  not  been  complied  with,  if  the  non-compliance  has  piXenth?? 
arisen  from  his  own  delay  in  drawing  up  the  order.  (?/) 

The   notice  of  motion  shall   be   served,  and  the   appeal  R.S.C.,  0.  59, 
entered  within  twenty-one  days  from  the  date  of  the  judg-  rp.  "' . 
ment,  order,  or  finding  complained  of:  such  period  shall  be  appealing, 
calculated  from  the  time  at  which  the  judgment  or  order  is 
signed,  entered  or  otherwise  perfected,  or  from  the  time  at 
which  the  finding  or  any  refusal  (z)  is  made  or  given. 

The  term  "  refusal "  in   this   rule  applies  as  well  to  the  Dismissal  of 
dismissal  of  an  action  at  the  trial,  as  to  the  refusal  to  make  *'='''°°- 
an  order  upon  an  interlocutory  application,  (a)     It  applies  Cases  in  which 
also  to  the  case  where  no  order  is,  in  general,  drawn  up;  ^^o  order  drawn 
but  where  the  result  of  a  claim  being  disallowed  is  that  it 
does  not  appear  at  all  in  the  Eegistrar's  Certificate  ;  (h)  and  Several 
when  several  distinct  claims  are  joined  in  one  application,  "^'^tters  jomed. 
and  an  order  is  made  allowing  some  of  them,  and  making  no 
mention  of  the  others,  an  appeal  asking  that  all  the  claims 
should  be  allowed  must  be  brought  within  twenty-one  days 
from  the  hearing  of  the  application ;  (c)  but  the  time  will 
only  begin  to  run  from  the  date  when  the  order  is  perfected, 
if  the  items  to  which  the  appeal  relates  are  so  connected 
with    other    matters,    that    they    cannot     be     dealt    with 
sejiarately.  (<^)     So  also  when  an  order  refusing  an  appli- Order  contain - 
cation  contains  a  declaration  or  expression  of  opinion  of  the  "^§  declaration 
Judge  as  to  the  rights  of  the  parties,  it  is  not  a  mere  refusal 
of  the  application,  so  as  to  require  an  appeal  to  be  brought 
within  twenty-one  days  from  the  date  of  the  refusal,  (e)     If,  Order  contain- 
however,  the  order  refusing  the  ajoplication  merely  contains  '''S  special 
the  addition  of  special  directions  as  to  costs,  the  twenty-one  cos^g^ 
days  (/)  must  be  calculated  from  the  date  of  the  refusal.  (*/) 

iy)  Re  Harlxr,  10  Ch.  Div.  613. 

(z)  The  time  to  appeal  from  the  refusal  of  an  ex  parte  application  is  Ex  parte  appli- 
four  days  from  the  date  of  the  refusal ;  but  the  time  may  be  enlarged  cation, 
cither  by  the  County  Court  Judge  or  by  the  Divisional  Court  or  any 
Judge  of  the  High  Court :  K.  S.  C,  0.  58,  r.  10. 

(a)  International,  etc.,  Society  v.  City,  etc.,  Co.,  7  Ch.  Div.  241. 

(b)  Re  Clagett,  20  Ch.  Div.  VSi. 

(c)  Berdan  v.  Birnmigham,  etc.,  Co.,  7  Ch.  Div.  24. 

((Z)  Re  Roberts,  W.  N.  (90)  23;  Jones  v.  Andrews,  58  L.  T.  601; 
Re  MichelVs  Trusts,  9  Ch.  Div.  5. 

(e)  Re  Clay  &  Tetley,  16  Ch.  Div.  3. 

(/)  As  to  the  power  of  the  Divisional  Court  to  extend  the  time  for 
appeal  imder  special  circumstances,  see  K.  16,  in/ru. 

(g)  Re  Smith,  26  Ch.  Div.  614. 
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Orc'er  as  to 
new  trial. 


R.S.C.,  0.  59, 
r.  14. 

Stay  of  pro- 
ceedings. 


Compliance 
witli  order 
hindered  by 
respondent. 


Irreparable 
damage. 


The  time  for  appealing  against  an  order  granting  a  new 
trial  must  be  calculated  from  the  time  when  the  order  is 
made ;  but  in  case  of  an  order  refusing  a  new  trial,  the  time 
runs  from  the  date  of  the  judgment  or  verdict.  Otherwise  it 
would  be  in  the  power  of  a  party  to  extend  the  time  by 
merely  moving  unsuccessfully  for  a  new  trial,  (li) 

The  appeal  shall  not  operate  as  a  stay  of  proceedings 
under  the  decision  appealed  from,  unless  the  inferior  Court 
shall  so  order,  or  unless  within  ten  days  after  the  decision  a 
deposit  shall  be  made  of,  or  security  given  to  the  satisfaction 
of  such  inferior  Court  for  a  sum  to  be  fixed  by  the  said 
Court,  not  exceeding  the  amount  of  the  money  or  the  value 
of  the  property  affected  by  the  judgment,  order,  or  finding 
appealed  from.  (J) 

It  will  be  observed  that,  under  this  Rule,  if  an  appellant 
desires  to  have  the  proceedings  staj'ed  pending  the  appeal, 
he  must  do  one  of  two  things.  He  must  either  within  ten 
days  give  security  for  such  a  sum  of  money  as  the  County 
Court  may  fix,  or  he  must  obtain  an  order  staying  pro- 
ceedings ;  but  the  appellant  will  be  excused  from  a  strict 
compliance  with  the  Eule,  if  such  compliance  be  rendered 
impossible  by  the  Act  <>f  the  County  Court  Judge  or 
Registrar,  or  any  other  officer  of  the  Court,  or  if  the  per- 
formance of  the  conditions  be  prevented  or  waived  by  the 
respondent.  (_/)  In  the  High  Coixrt  proceedings  will  not,  as 
a  matter  of  course,  be  stayed  pending  an  appeal ;  (li)  but 
they  will  be  so  stayed  where  irreparable  damage  would 
otherwise   be   occasioned   to   the  appellant   in  case   of  the 


(70  Bawnsley  v.  L.  &    Y.  By.   Co.,  35  W.  E.  771  ;    Jacoh  v.  Daickes, 

W.  N.  (87)  12-1: ;  Eoto  v.  L.  &  N.  W.  By.  Co.,  2  Q.  B.  (91)  500,  1  ih.  (92) 

391,0. A.;    McHnrdy  v.  Liptroft,   19  Q.  B.  D.  151;    but  see  Dinger  v. 

Matlhpws,  88  L.  T.  J.  139 ;  Pole  v.  Bright,  1  Q.  B.  (92)  603.     It  must  be 

borne  in  miurl  that  in  the  first  of  these  cnses,  the  decision  is  practically 

that  of  the  Court  of  Appeal,  the  Judges  being  Lord  Esher,  M.R.,  and 

Lindlev  and  Lopi^s,  L.JJ.,  sitting  as  a  Divisional  Court. 

Interest  when    _   («")  Compare  R.   S.  C,  O.  58,  r.   16.     By  ih. 'R.  19,  and  O.  59,  r.  17, 

execution  de-     interest   is  allowed  after  the   hearing  of  an    appeal   tor   such    time  as 

layed.  execution  has  bieu  delayed  by  the  ajipeal  unless  the  Court  or  a  Judge 

otherwise  directs :  see  Mamli  v.  Jones,  40  Ch.  Div.  563. 

(/)  Waterlon  v.  Baker,  L.  R.  3  Q.  B.  173;  Francis  v.  Dowdesivell,  ih.  9 
C.  P.  -132 ;  Ward  v.  Baw,  15  Eq.  83 ;  Barh,  etc.,  Co.  v.  Conti's,  L.  R.  5  C.  P. 
C34;  Waltirs  v.  Cogltlan,  L.  R.  8  Q.  B.  61.  The  statutory  provisions 
ini<l(^r  which  these  cases  were  decided  made  the  giving  of  security  within 
the  time  iimited  oue  of  the  conditions  precedent  to  the  exercise  of  the 
right  of  appeal. 

(A-)  Monk  V.  Barf  ram,  1  Q.  B.  (91)  346. 
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appeal  being  successful.  (Z)     The  terms  on  whicli  a  direction  Terms  on 
to  that  effect  will  be  given  where  the  judgment  has  directed  gggjincr^^"" 
payment  of  money  by  the  defendant  to  the  plaintiff  with  stayed, 
costs,  are,  that  the   money  be   paid  to   the  plaintiff  on  his 
giving   security    for   its    repayment,    and    on    his    solicitor 
undertaking  to  repay  the  costs,  if  directed  so  to  do ;  or  the 
money  may,  at  the   plaintiff's   option,  be  paid  into  Court ;  Costs  of  appli- 
and  in  either  case,  the  applicant  must  in   general  pay  the  ^^^^°°- 
costs  of  the  application,  (jii) 

In  a  somewhat  recent  case,  where  an  appeal  was  lodged  Stay  of  order 
by   a   defendant    against    an    order   directing   funds   to   be  fuQ^s  out  of 
transferred  out  of  Court  to  the  plaintiff,  the  Court  of  Appeal  Court. 
gave  the  respondent  the  option  to  give  security  for  refund- 
ing in  case  the  appeal  should  be  successful,  or  of  having  the 
transfer   stayed  till   the    hearing   of  the   appeal,  upon   the 
appellant    giving    security    to    indemnify   the    respondent 
against  any  loss   he   might    sustain    in  case  of  the  appeal 
being  unsuccessful,  (n) 

The    County   Court    Judge    may   stay   the    proceedings  When  proceed- 
without  security,  if  the  decision  is  open  to  doubt,  and  there  •"S^staye 

•^ '  _    i  '  ,  without  se- 

is  a  fair  chance   of  the  appeal  being  successful ;  especially  curity. 

if  irremediable  damage  might  otherwise  be  occasioned ;  (o) 

but  although  the  decisions  of  the  High  Court  and  the  Court  Discretion  of 

of  Appeal  lay  down  principles  for  the  guidance  of  the  Judge 

in  such  cases,  they  do  not  limit  the  discretion  given  to  him 

by  the  Eules ;  but  that  discretion  must  be  exercised  upon 

the  particular  facts  of  each  individual  case,  (p) 

When  an  application  to  stay  proceedings  under  a  judg-  When  affidavit 
ment  or  order  is  made  after  the  trial  or  hearing,  and  the  support  of 

application. 

(0  Bradford  v.  Young,  28  Ch.  Div.  18 ;  Adair  v.  Young,  11  ih.  139. 
In  the  latter  case,  the  Court  advuncL-d  the  hearing  of  the  appeal  to  an 
early  day:  Cropper  v.  Smith,  24  Cii.  Div.  312;  Wilson  v.  Church,  11 
Ch.  Div.  .=576,  12  Ch.  Div.  454  ;  Polini  v.  Gray,  12  ib.  439.  In  the  last 
case  the  Court  of  Appeal  continued  an  injunction  to  restrain  the  distribu- 
tion of  a  fund  pending  an  appeal  from  a  judgment  dismissing  tlie  action. 

(m)  Merry  v.  Nickulls,  8  Ch.  205;  Adair  v.  Young,  11  Cii.  Div.  136; 
A.-G.  V.  Emerson,  24  Q.  B.  Div.  59 ;  Barker  v.  Lavery,  14  ib.  769. 

(n)  Bradford  v.  Young,  28  Ch.  Div.  18. 

(o)  Fx  parte  Society  of  Apothecaries,  38  W.  R.  478. 

(p)  A.-G.  V.  Emerson,  24  Q.  B.  Div.  56.  This  case  and  those  cited 
above  were  decided  under  the  R.  S.  C,  O.  58,  r.  16,  which  provides  that 
an  ai)peal  shall  not  ojierate  as  a  stay  of  proceedings  except  so  far  as  the 
Court  appealed  from  or  any  Judge  thereof  or  the  Court  of  Appeal  may 
order.  Under  this  rule  an  application  to  stay  in  the  High  Court  must,  iTi 
the  first  instance,  be  made  to  the  Court  appealed  from:  Otto  v.  Lindford, 
18  Ch.  Div.  394;  Cropper  v.  Smith,  24  ib.  305. 
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R.S.C.,  0.  59, 
r.  15. 

List  of  ajipeals. 


R.  16. 

Power  to  ex- 
tend time  for 
appealing  and 
to  amend 
notice  of 
appeal,  etc. 
When  time 
extended. 


Judge  may  have  forgotten  the  facts,  it  should  be  supported 
by  an  affidavit  showing  the  special  circumstances  justifying 
the  application,  (g) 

Every  appeal  from  an  inferior  court  shall  be  entered  in  the 
proper  list  for  hearing,  on  such  days  as  the  Lord  Chief 
Justice  of  England  may  direct,  and  shall  come  on  to  be 
beard  in  its  order,  unless  the  High  Court  shall  otherwise 
direct. 

The  High  Court  shall  have  power  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal,  or  to  make  any 
other  order,  on  such  terms  as  the  Court  shall  think  just,  to 
ensure  the  determination  on  the  merits  of  the  real  questions 
in  controversy  between  the  parties,  (r) 

The  power  to  extend  the  time  for  appealing  will  not  be 
exercised,  except  under  very  special  circumstances.  It  will 
not  be  exercised  on  the  ground  that  an  appellant  has  mis- 
construed the  Kules  of  Court ;  (s)  nor  in  general,  on  the 
ground  that  a  recent  decision  of  the  Court  of  Appeal  on  a 
doubtful  point  of  law  shows  clearly,  and  for  the  first  time 
that  the  decision  of  the  Court  below  was  erroneous.  (J)  But 
even  in  this  case,  the  leave  to  appeal  after  the  time  limited, 
may  be  given  if  a  fund,  the  title  to  which  is  in  dispute,  still 
remains  under  the  control  of  the  Court,  (m)  The  power  to 
extend  the  time  may  also  be  exercised  in  case  of  inevitable 
accident  (v)  e.g.,  where  a  person's  death  has  prevented  the 
appeal  being  brought  within  the  proper  time,  and  in  case 
of  conduct  on  the  part  of  the  respondent  raising  an  equity 
against  him.  (w)     It  has  been  exercised  where  the  practice 

(g)  Tuck  V.  Southern,  etc.,  Blc,  42  Ch.  Div.  478. 
(r)  See  also  R.  S.  C,  O.  58,  r.  2. 

Bad  notice  • (s)  -Be  Mansel,  7  Ch.  Div.  711.     But  in  the  High  Court  whore  a  four 

costs.  days'  instead  of  an  eight  days'  notice  has  heen  given  within  the  time  for 

appealing,  or  vice  versa,  and  a  further  and  proper  notice  he  given  even 
after  the  time,  but  before  the  appeal  comes  on  for  hearing,  the  time  has 
been  extended.  The  appellant  may,  however,  in  such  case  be  ordered 
to  pay  the  extra  costs  occasioned  by  the  irregularity :  Taylor's  Case, 
8  Ch.  Div.  643;  Re  Crosley,  34  Ch.  Div.  664;  Be  Jacques,  18  ib.  392. 
Withdrawal  of  When  an  ajipellant  has  withdrawn  his  appeal  with  the  consent  of  the 
appeal.  respondent,  he  cannot  afterwards  revoke  the  withdrawal  even  on  the 

ground  of  its  having  been  given  under  a  misapprehension :  Watson  v. 
Cave,  17  Ch.  Div.  23. 

(0  Craig  v.  Phillips,  7  Ch.  Div.  249 ;  Esdaile  v,  Payne,  40  Ch.  Div. 
520 ;  Re  Manchester,  etc.,  Co.,  24  Ch.  D.  488 ;  but  see  McNair  v.  Auden- 
shaw,  etc.,  Co.,  W.  N.  (91)  157.    ^'^■^  •" 
(«)  Re  Normanton,  etc.,  Co.,  29  W.  R.  300. 
(y)  Re  New  Callao,  22  Ch.  Div.  484. 
(w)  Re  New  Callao,  supra.     In  Ilarhin  v.  Masterman,  2  Ch.  (94)  193, 
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of  the  Court  itself  has  been  so  uncertain,  as  to  afford  reason- 
able ground  for  doubt ;  (x)  and  the  Divisional  Court  has 
extended  the  time  for  setting  down  a  County  Court  appeal 
in  the  case  of  a  mistake  arising  from  delay  in  obtaining  the 
Judge's  notes  when  applied  for,  coupled  with  delay  on  the 
part  of  the  respondents  in  furnishing  a  copy  of  a  document 
used  in  evidence  by  them  at  the  trial.  (?/)  The  time  may 
also  be  extended  where  a  person,  not  a  party  to  the  order 
applies  for  leave  to  appeal  as  soon  as  he  knows  of  it.  (z)  But 
such  leave  will  not  be  given  at  all,  unless  the  applicant 
would  have  been  a  proper  party  to  the  Action,  (a) 

When   the  Court    of  Appeal   has   pronounced   judgment,  0.  32,  r  2. 
either  party  may  deposit  the  same,  or  an  ofSce  copy  thereof,  Qoufro^Ap- 
with  the  registrar  of  the  County  Court,  and  upon  being  so  peal  to  be 
deposited  such  judgment  shall  be  filed  and  may  be  enforced  deposited. 
as  if  it  had  been  made  by  the  County  Court. 

A  new  trial  in  pursuance  of  the  order  of  Court  of  Appeal,  R.  3. 
shall  be  entered  for  trial  at  the  County  Court  which  shall  be  "  '^^^  ^^'^  ' 
holden  next  after  twelve  clear  days  from  the  time  when  such 
order  or  office  copy  thereof  shall  have  been  deposited  as 
aforesaid,  unless  the  parties  agree  that  it  shall  take  place 
sooner,  or  the  Judge  otherwise  order,  and  it  shall  be  con- 
diicted  in  the  same  manner  as  any  new  trial  granted  by  the 
County  Court  itself. 

If  the  order  of  the  Court  of  Appeal  be  that  judgment  shall  R-  4. 
be  entered  for  either  party,   then  such  judgment  shall  be  jujjnent  of 
entered  accordingly,  and  the  successful  party  shall  be  at  Court  of  Ap- 
liberty  to  proceed  on  such  judgment  as  on  a  judgment  of  P 
the  County  Court. 


the  Court  of  Appeal  with  a  view  to  remove  a  difficulty  in  appealing  from 
an  order  made  on  petition  in  an  old  suit  gave  special  leave  to  appeal  also 
from  an  order  made  on  further  consideration  nearly  twenty-three  years 
previously. 

(a;)  Be  Giles,  43  Ch.  Div.  396. 

iy)  Cusack  v.  L.  &  N.  W.  By.  Co.,  1  Q.  B.  (91)  347. 

(2)  Be  Padstow,  etc.,  Assn.,  20  Ch.  Div.  137;  Be  Tucker,  12  Ch.  Div. 
308 ;  Watson  v.  Cave,  17  Ch.  Div.  19 ;  Be  Madras,  etc.,  Co.,  23  Ch.  Div. 
248.  See  Be  Clayton,  etc.,  Co.,  37  Ch.  Div.  28,  where,  imder  special 
circumstances,  leave  was  given  to  some  of  the  persons  declared  liable  to 
refund  certain  sums  of  money,  because  the  others  (primary  liable)  had 
given  notice  of  appeal  on  the  last  day  for  appealing. 

Leave  to  a  person  interested  in,  but  not  a  party  to  an  action,  to  appeal  Leave  to  ap- 
from  an  order,  may  be  obtained  by  ex  parte  application  to  the  Court  of  peal  by  per.son 
Apiieal  supported  by  an   affidavit   by  himself  verifying  his  title :    Be  not  a  party, 
Markham,  Iti  Ch.  Div.  1 ;  Be  Securities,  etc.,  Co.,  2  Ch.  (94)  410. 

(«)  Be  Yuumjs,  30  Ch.  Div.  421 ;  Craiccour  v.  Salter,  30  W.  R.  329. 
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Section  II. — Costs. 


Discretion. 


Appeal  partly 
successful. 

Respondent 

substantially 

successful. 


Exceptions ; — 
construction  of 
will,  etc. 


Appellant  suc- 
ceeding on 
fresh  evidence, 


The  costs  of  an  appeal  are  in  the  discretion  of  tlie  Court  of 
Appeal,  (b)  Formerly  it  was  not  usual  to  order  a  respondent 
to  pay  the  costs  of  a  successful  appeal.  Now  the  general 
rule  is  that  whether  the  appeal  be  successful  or  not,  the 
costs  abide  the  event ;  but  if  the  appeal  succeeds  in  part 
and  fails  in  part,  then  no  costs  will,  in  general,  be  given 
on  either  side,  (c)  If,  however,  the  judgment  or  order 
be  varied  only  to  a  trifling  extent ;  and  especially  if  it 
be  on  a  point  as  to  which  the  respondent  would  not 
probably  have  objected  in  the  Court  below,  (d')  then  the 
latter  part  of  the  rule  will  not  apply :  but  the  respondent 
who  has  substantially  succeeded,  will  be  entitled  to  his 
costs,  (e) 

The  rules  above  stated  are  subject  to  a  few  exceptions. 
The  costs  of  a  successful  appeal  in  an  action  for  administra- 
tion or  the  execution  of  trusts,  or  for  partition,  will  some- 
times be  ordered  to  be  paid  out  of  the  estate — especially  in  a 
case  of  difiSculty  arising  on  the  construction  of  a  will  or 
other  instrument.  In  an  appeal  from  the  High  Court,  each 
party  has  been  ordered  to  pay  the  whole  of  his  own  costs 
where  the  appellant  has  succeeded  solely  upon  evidence  not 
brought  before  the  Court  below.  (/)  So  also  where  an 
appeal  from  the  High  Court  succeeded  upon  a  ground  not 
argued  in  the  Court  below,  the  costs  in  the  Court  below 


(h)  Memorandum,  1  Ch.  Div.  41 ;  Ex  parte  Masters,  tb.  114.  Before 
the  consolidation  of  the  three  Common  Law  Divisions  of  the  High 
Court  there  was  some  conflict  of  authority  as  to  the  costs  of  County 
Court  appeals ;  but  the  law  is  now  settled  as  stated  in  the  text  and 
BO  as  to  put  such  costs  on  the  same  footing  as  in  appeals  from  the  High 
Court. 

(c)  Re  Harrison,  33  Ch.  Div.  73;  Child  v.  Stenning,  11  Ch.  Div.  87; 
but  see  Graham  v.  Campbell,  7  ib.  494.  A  trustee  in  bankruptcy  is 
liable  to  pay  the  costs  of  an  appeal  pending  at  the  time  of  making 
the  receiving  order  if  he  take  any  step  therein :  Borneman  v.  Wilson, 
28  Ch.  Div.  53.  If  he  is  respondent  to  a  successful  appeal  he  will  only 
be  ordered  to  pay  the  costs  out  of  the  bankrupt's  estate  :  Be  Nathan, 
10  Ch.  Div.  590. 

(d)  Goddard  v.  Jeffreys,  46  L.  T.  904. 

(e)  lliori  v.  L.  <fc  N.  W.  By.  Co.,  4  Ex.  Div.  200  ;  Be  D.  of  Westminster, 
etc..  Co.,  10  Ch.  Div.  310. 

(/)  Be  Hemingway,  23  Ch.  Div.  613. 
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■were  given   against   the   respondent,  but   not  those  of  the 
appeal,  (f/)     So  also  where  the  decision  of  the  Court  below  or  after  amend- 
in  favour  of  defendants  on  a  counterclaim  was  right  upon  "^^^  ' 
the  pleadings  before  it;  but  was  reversed  in  accordance  with 
an  amendment  allowed  by  the  Court  of  Appeal,  no  costs  of 
the  appeal  were  given  ;  and  the  order  of  the  Court  below 
giving  the  respondents  the  coi^ts  of  the  counterclaim  was 
allowed  to  stand,  (Ji)     The  Court  of  Appeal  may  also  refuse  Misconduct  of 
the  costs  of  an  appeal  where  the  conduct  of  the  successful  ^^c^^^^'^^l 

'■  '■  party, 

party  is  vexatious,  or  such  as  the  Court  does  not  approve  p,  ^ 

of,  (i)  or  by  reason  of  his  having  made  unfounded  charges  fraud. 

of  fraud  ;{j)  but  it  has  no  power  in  any  case  to  order  him 

to  pay  the  costs  of  his  unsuccessful  opponent,  (k) 

When  the  Court  of  Appeal  reverses  or  varies  the  decision  Order  right, 
appealed  from  on  the  merits,  it  has  full  power  over  the  costs  ^^cept  as  to 
in  the  Court  below,  as  well  as  over  those  of  the  appeal ;  but 
when  the  appeal  is  dismissed,  it  has  no  power  to  vary  the 
order   of  the    Court   below  as   to   costs,    even   if  it  should 
appear  to   be   erroneous.  (J)     It   might,    however,   in   such 
case  and  by  way  of  compensatiouj  refuse  to  the  successful 
respondent    the   costs   of  the   appeal  to    which   he   would 
otherwise    be   entitled ;  (m)    and   where  a   party   appealed  Appeal  in 
against    an   order   in   the    Chancery    Division    in    breach  "^''^'^'^'^  °'  '^"'^• 
of  an   agreement   (not   embodied   in   the   order)   upon   the 
faith   of  which   the   respondent   did   not   ask   for   costs   in 
the   Court  below,  the  appellant,  on  the  appeal  being  dis- 
missed, was  ordered  to  pay  the  costs  both  below,  and  of  the 
appeal,  (n) 

A  respondent  who  has  given  a  counter  notice  of  appeal  Counter  ap- 

(g)  Hussey  t.  Home-Payne,  8  Ch.  Div.  677,  affirmed  by  D.  P.  4  A  pp.  ^^^^ ;— costs. 
311 ;  Goddard  v.  Jeffreys,  46  L.  T.  904. 

{k)  Harvey  v.  Municipal,  etc.,  Society,  26  Ch.  Div.  287. 

(z)  Re  Blyth  and   Young,  13  Ch.  Div.  416.     But  a  respondent  is  not  Notice  of 
liable  to  be  deprived  of  the  costs  of  an  appeal  by  reason  of  its  being  dis-  preliminary 
missed  on  a  preliminary  objection,  of  which  he  has  not  given  notice  to  the  objection, 
appellant :  Ex  parte  Shead,  15  Q.  B.  Div.  338,  impliedly  overruling  Ee 
Speight,  13  Q.  B.  Div.  42. 

(j)  Be  Baum,  10  Ch.  Div.  313.  In  Be  McConnell,  29  Ch.  Div.  76 
(construction  of  a  will),  the  costs  of  a  successful  appeal  were  refused 
because  the  Court  of  Appeal  had  not  been  furnished  with  any  information 
as  to  the  grounds  of  the  decision  in  the  Court  below. 

(70  Foster  v.  G.  W.  By.  Co.,  8  Q.  B.  Div.  515  ;  Butcher  v.  Pooler,  24 
Ch.  Div.  273. 

(J)  Graham  v.  Campbell,  7  Ch.  Div.  494 ;  Harris  v.  Aaron,  4  Ch, 
Div.  749. 

(to)  Harpham  v.  ShacMock,  19  Ch.  Div.  215. 

(«)  T/of/er's  (7/(n"m,  13  Ch,  Div.  261.     ^cfJt 
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under  E.  S.  C,  0.  58,  r.  6,  is  practically  in  the  same  position 
as  to  costs,  as  if  lie  had  given  notice  of  a  cross  aj)peal.  (o) 


Section  III. — Security  for  Costs  of  Appeal. 

No  security  No  security  for  the  costs  of  appeal  is  required  unless  an 

required  with-  order  to  that  effect  be  made  by  the  Divisional  Court ;  but 

by  E.  S.  C,  0.   58,  r.  15  (which  applies  to  County  Court 

Appeals)  "  such  deposit  or  other  security  for  the  costs  to  be 

occasioned  by  any  appeal  shall  be  made  or  given  as  may 

be  directed  under   special  circumstances  by  the   Court   of 

Appeal." 

Poverty,  etc.,        As  a  rule  mere  poverty  or  insolvency  is  not  a  sufficient 

of  appellant,     ground  for  making  a  litigant  find  security  fur  costs ;  (p)  but 

the  case  is  otherwise  so  far  as  relates  to  an  appeal,  because 

Nominal  appel- the  appellant  has  had  the  benefit  of  a  decision  on  his  case, 

^^°*-  and  the  reason  for  requiring  security  is  stronger  still  if  the 

appellant  be  prosecuting  the   appeal  on  behalf  of  persons 

other  than  himself,  (g)     Security  may  also  be  ordered  where 

Abuse  of  pro-    the  facts  establish  a  case  of  abuse  or  threatened  abuse  by  the 

cess  of  Court,    appellant  of  the  process  of  the  Court,  (r)  but  security  will 

Unconditional  i^ot  be  Ordered  where  the  County  Court  Judge  has  given 

leave  given.      unconditional  leave  to  appeal,  (s)     It   is   not   necessary   to 

Leave  to  move  obtain  the  leave  of  the  Divisional  Court  to  give  notice  of 

not  necessary.  ,  •        x-  -i.       /j\ 

^    motion  lor  security,  {t) 

If  security  for  costs  be  not  given  within  a  reasonable 
time,  generally  within  three  months,  the  Court  will  dismiss 
the  appeal,  (u) 

(o)  Harrison  v.  Cornwall,  etc.,  Co.,  18  Ch.  Div.  346 ;  Robinson  v. 
Broker,  23  ih.  98. 

(p)  Cook  V.  Whellock,  24  Q.  B.  Div.  661. 

{q)  Earlock  V.  Ashberry,  19  Ch.  Div.  84  ;  Coivell  v.  Taylor,  31  Ch.  Div. 

38 ;  Farrer  v.  Lacey,  28  Ch.  Div.  482  ;  Swain  v.  Follows,  18  Q.  B.  D. 

58.5;  Tilbury  v.  Siloa,  W.  N.  (90)  108;   WhUtaker  v.  Kershaw,  44  Ch. 

Div.  298.     See  also  Ee  Clougli,  35  Ch.  Div.  7.     But  an  appeal  may  be 

Appeal  in  brought  in  forma   'pauperis  upon  obtaining  tlie  opinion  of  counsel  that 

forma  pauperis  there  is  a  good  ease:  K.  S.  C,  O.  16,  rr.  22-31,  Be  Roberts,  33  Ch.  Div. 

a^^^  '265  ;  Clements  v.  L.  &  N.  W.  By.  Co.,  2  Q.  B.  (94)  482. 

(r)   Weldon  v.  Maples,  20  Q.  B.  Div.  331. 
Appeal  by  (s)  -£"«  iMrte  Society  of  Apothecaries,  38  W.  K.  478.     Wliere  a  bankrupt 

bankrupt.  has  after  the  bankruptcy  such  an  interest  in  the  subject-matter  of  the 

action  as  entitles  liim  to  maintain  a  pending  appeal,  he  must  either  give 
security  for  costs  or  the  trustee  must  be  made  a  party,  and  in  default  the 
appeal  will  be  dismissed  without  costs :  United,  etc.,  Co.  v.  Bassano,  31  Ch. 
Div.  630. 
(0  Grilh  V.  Dillon,  W.  N.  (76)  131. 
(m)   Washburn,  etc.,  Co.  v.  Valterson,  29  Ch.  Div.  48. 
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A  married  woman  without  separate  property  free   from  Married 
restraint  on  anticipation   must  find   security   for    costs   of 
appeal,  (v) 

It  is  the  duty  of  a  respondent  who  applies  for  security  Application  to 
for  costs,  to  be  prompt  in  his  application,  that  the  pj-o^p^L 
appellant  may  not  go  on  incurring  expenses  which,  in  the 
event  of  his  being  ordered  to  give  security  for  costs,  and 
being  unable  to  find  it,  will  be  wholly  thrown  away ;  (io) 
but  even  then,  security  may  be  ordered,  if  the  delay  be 
explained. 

The  security  will  be  either  by  bond  with  two  sureties,  or  Form  of  se- 
at the  option  of  the  party  required  to  give  the  security,  by  ^^"  ^' 
payment  into  Court ;    and  the  costs  of  the  application   in 
general  follow  the  result  of  the  appeal,  (a;) 

Under  the  County  Courts  Equitable  Jurisdiction  Act,  Amount  of 
1865,  (?/)  an  appellant  was  obliged  in  all  cases  to  deposit  the  ^^^^^^  ^' 
sum  of  £10  as  security  for  the  costs  of  the  appeal;  biit, 
under  the  present  practice,  the  Divisional  Court  has  to  con- 
sider what  the  probable  costs  of  the  appeal  will  amount 
to.  (z)  The  respondent  is  not  however  entitled  to  a  com- 
plete indemnity  in  allj  cases,  (a)  In  one  case  the  Court  of 
Appeal  fixed  the  security  to  be  given  by  the  appellant 
against  an  interlocutory  order  of  the  High  Court  (requiring 
her  to  find  security  for  £200  to  answer  the  costs  of  the 
Action)  at  the  moderate  sum  of  £5.  (6) 

PEECEDENTS. 

Heading  as  in  Notice  of  Appeal. 

Adapt  No.  1  supra  doion  to  "  Mr.  as  Counsel  for  No.  3. 

the   Plf."  [or  as  may  he,  and  then  proceed],  for  an  order  (1)  Notice  of  ap- 
That  the  Plf.  [Deft.]  do  pay  into  Court  the  sum  of  £20  as  secm-it'v'for^ 
security    for   the   costs    of  this   Appeal,  or   otherwise  give  costs, 
security  in  that  amount  to   the  satisfaction   of  one  of  the 
Masters  of  the  Crown  Office.     (2)  That  the  said  Appeal  be 

(u)  Whittaher  v.  Kershaw,  44  Ch.  Div.  296  ;  Weldhen  v.  Scattergood, 
W.  N.  (87)  69. 

(tc)  Ellis  V.  Stewart,  35  Ch.  Div.  459. 

(x)  Phosphate,  etc.,  Co.  v.  Sartmont,  2  Ch.  Div.  811. 

(2/)  C.  99,  s.  18. 

(z)  Ex  parte  Isaacs,  9  Ch.  Div.  271 ;  Morecroft  v.  Evans,  W.  N.  (82) 
189. 

(a)  Aberdare,  etc.,  Co.  v.  Hanhey,  32  So.  Jo.  644. 

(6)  Willmott  v.  Freehold,  etc.,  Co.,  52  L.  T.  743. 
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not  put  into  tlie  list  for  hearing  until  after  the  expiration  of 
six  days  from  the  date  of  the  giving  of  such  security  as 
aforesaid,  and  (3)  tbat  the  Plf.  [Deft. J  do  pay  to  the  said 
Deft.  [Plf.],  or  his  Solicitor,  the  Deft.'s  [Plf.'s]  costs  of  this 
application,  (c) 

No.  4.  [Heading,  etc.,  as  in  No.  J.]  for  an  order  that  the  Appeal 

Kotice  of  mo-  of  the  Plf.  [Deft.,  or  as  may  6e]  from  the  Judgment  [Order] 
tion  to  dismiss  Qf  gig  Honour  Judge  in  this  Action  [Matter],  dated 

appeal  by  ^^  -^g  ^       Stand  dismissed — [If  there  are  other 

appellant's  de-  respondents  add,  as  against  the  Applicant] — for  want  of  pro- 
fault  in  giving  secution,  with  costs  to  he  paid  by  the  Plf.  [Deft.]  to  the 
security  for  Applicant,  including  the  costs  of  the  Order  of  this  Honour- 
costs.     .  g^ijjg  Court,  dated  the         18         (c?)  and  of  this  application. 

(c)  This  notice  follows  the  terms  of  the  order  made  in  Swain  v. 
Follows,  18  Q.  B.  D.  585  ;  but  as  to  the  costs  of  the  application,  see 
Phosphate,  etc.,  Co.  v.  Hartmont,  supra. 

(d)  Order  directing  security  for  costs  to  be  given. 


(     225     ) 


CHAPTEE  XVIII. 

TRANSFER  AND  REMOVAL   OF   ACTIONS   AND   MATTERS,  (e) 

Section  I. — From  the  County  Court  to  the  Chancery  Division. 

If  during  the  progress  of  an  Equity  action  or  matter  under  When  transfer 
s.  67  of  the  C.  C.  Act,  1888,  or  under  the  Partition  Acts,  it  qq  j^^.^  ^ggg 
appears  that  the  property  in  question  exceeds  the  £500  limit  s.  68. 
then,  though,  as  appearing  in  the  early  part  of  this  work,  an 
order  already  made  is  valid,  it  is  the  duty  of  the  County 
Court  Judge  under  s.  68  to  direct  such  action  or  matter  to 
be  transferred  to  the  Chancery  Division  ;  but  it  is  competent  Power  to  re- 
fer a  Judge  of  the  Chancery  Division  to  make  an  order  at  ^^'^'^^*'*^'^ '"^ 
Chambers,  on  summons,  by  any  of  the  parties,  directing  it 
to  be  continued  in  the  County  Court  notwithstanding  the 
excess. 

Proceedings  in  the  County  Court  may  also  be  transferred  Defence,  etc, 
into  the  High  Court  or  any  Division  thereof  by  order  of  the  ^.^''^^'^''"S 
latter  Court,  or  any  Division  or  Judge  thereof  where  any  Jud.  Act,  1873. 
defence  or   counterclaim  of  the  defendant  involves   matter  ^-  ^'^• 
beyond  the  jurisdiction  of  the  County  Court ;  and  in  such 
case  the  whole  of  the  proceedings  will  be  continued  and 
prosecuted  in  the  High  Court,  as  if  the  action  had  been 
originally  commenced  therein.  (/)     An  action  or  matter  in 
the  County  Court  may  also,  under  s.  126  of  the  C.  C.  Act, 
1888,  be  removed  into  the  High  Court  by  writ  of  cerizoran  Removal  by 
or  otherwise  "if  the  High  Court  or  a  Judge  thereof  shalP^^'i.*  °f ''^''''°" 
deem  it  desirable  that  it  should  be  tried  therein,  and  upon 
such   terms    as    to    payment   of  costs,    giving   security,    or 
otherwise  as  the  High  Court  or  a  Judge  thereof  shall  think 
fit  to  impose."  (g) 

(e)  As  to  transfer  from  one  County  Court  to  another,  see  C.  C.  Act,  From  one 
1888,  ss.  42  &  43,  O.  8,  r.  8.  County  Court 

(/)  Jud.  Act,  1873  (c.  66),  s.  90;  ib.,  1884  (c.  61),  s.  18.     See  supra.        to  another. 

(g)  Balier  v.  Wait,  y  Eq.  103.     As  to  removal  into  the  High  Court  by  SS.  42,  43, 
writ  of  certiorari  of  a  judgment  for    £20  or  upwards  for  the  purposes  of  0.  8,  r.  1. 
execution,  see  s.  151  of  the  Act. 

Q 
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The  Act  gives  no  discretion  to  tlie  County  Court  Judge  to 
determine,  in  the  event  of  its  appearing  that  the  subject- 
matter  exceeds  the  £500  limit,  whether  the  action  shall  be 
Discretion  to     transferred  to  the  Chancery  Division  or  not.     But  the  Judge 
order  pro-        q£  ^j^g  Chancery  Division,  acting  under  s.  68,  has  a  iudicial 

ceedings  to  .  ''  ,..  ,'.  ., 

continue  in       discretion  to  make  an  order  authorizing  and  directing  that 

County  Court,  jt  be  carried  on  and  prosecuted  in  the  County  Court  not- 

^a~tf '^  ^^-^^-c^   withstanding  the  excess.     Such  an  order  is  often  made  by 

"T;  ^     '^     ~    consent  of  all  parties,  and  it  will,  as  a  rule,  be  made  in  other 

'  oases  where  all  parties  reside  in  the  district  of  the  Court  in 

which  the  action  was  commenced,  and  when  a  saving  of 

expense  will  thereby  be  effected. 

0.  33,  r.  5.  If  during  the  progress  of  any  action  to  enforce  any  claim 

Order  for  ^^  title,  or  to  obtain  any  relief,  remedy,  or  redress  which 

transfer  during  •      i        i     ^  t^t  i 

progress  of       might  respectively,  before   the  1st  November,  1875,   have 

action.  been  the  subject  of  a  plaint  or  petition  in  Equity,  it  shall  be 

made  to  appear  that  the  subject-matter  of  the   plaintiff's 

claim  exceeds  the  amount  to  which  the  jurisdiction  of  the 

Court  is  limited,   the  Judge,  if  requested,  may   forthwith 

Form289,App.  make  an  order  for  the  transfer  of  the  action  to  the  Chancery 

Division  of  the  High  Court  of  Justice,  but  if  not  so  requested 

the  order  shall  not  be  made  before  fifteen  days  at  least; 

and  the  Registrar  shall  make  and  file  a  copy  of  such  order, 

and  shall  transmit  the  order,  by  post  or  otherwise,  to  the 

proper  officer  of  the  Chancery  Division  of  the  High  Court  of 

Justice,  and  shall  also  send  notice,  by  post  or  otherwise,  of 

the  fact,  to  all  parties  and  persons  entitled  to  be  served  with 

a  copy  of  the  order. 

R.  6.  If  during  the  progress  of  taking  any  accounts  or  making 

Pending  ac-       ^^-^  inquiries  in  any  action  for  any  claim,  right,  redress,  or 

completed.        remedy  which  might,  before  the  1st  November,  1875,  have 

Form  289, App.  been   enforced  in  Equity,  it  shall  appear  to  the  Registrar 

that  the  subject-matter  of  the  action  exceeds  the  amount  to 

which  the  jurisdiction  of  the  Court  is  limited,  he  may  if  he 

shall   think  fit  proceed  with  and  complete  the  particular 

account  or  inquiry,  but  he  shall  at  the  next  sitting  of  the 

Court  present  a  certificate  of  the  state  of  the  proceedings  in 

the  action,  and  if  the  Judge  shall  be  of  opinion  that  such 

excess  exists,  he  shall  make  an  order  of  transfer  as  under 

the  last  preceding  Rule. 

R.  7.  Where  any  order  is  made  by  the  High  Court  of  Justice  or 

Transmission     ^^^  Division  or  Judge  thereof  for  the  transfer  of  any  action 

of  documents.  "^ 
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or  matter  from  the  Court  to  the  High  Court  of  Justice  under 
s.  90  of  the  Supreme  Court  of  Judicature  Act,  1873,  (/i)  or 
under  s.  126  of  the  Act,  (i)  or  where  an  order  is  made  by  a 
Judge  under  s.  68  of  the  Act,  and  rr.  5  and  6  of  this  order, 
then,  subject  to  such  order,  the  record  in  such  proceeding 
shall  be  transmitted  by  the  Kegistrar  in  the  following 
manner.  The  Eegistrar  shall  make  and  certify  under  his 
hand  office  copies  of  all  entries  of  record  in  the  books  of  the 
Court,  and  shall  forthwith  transmit  by  post  or  otherwise  to 
the  proper  officer  of  the  High  Court  of  Justice  such  copies, 
together  with  all  such  documents  as  shall  have  been  filed  in 
the  action,  and  also  where  the  proceedings  have  been  trans- 
ferred from  a  County  Court  the  order  of  such  Court.  Such 
copies  and  the  cost  of  transmission  shall  be  paid  for  by  the 
party  on  whose  application  the  transfer  has  been  made, 
unless  the  transfer  shall  have  been  made  by  the  Judge  iinder 
E.  5  of  this  Order  without  any  application  to  transfer  being 
made  to  him,  in  which  case  such  copies  and  the  costs  of 
transmission  shall  be  paid  for  by  the  plaintiff"  in  the  action, 
and  the  Registrar  may  require  deposit  of  the  cost  of  making 
such  copies  and  transmission  before  making  or  transmitting 
the  same. 

Upon   comparing  R.  5  with  the  words  "  and  also  where  When  applica- 
the  proceedings  have  been  transferred  from  a  County  Court"  *^°°  should  be 

J^  .       "  ^  by  ordinary 

m  E.  7,   it    would   appear  that    the    object  ot  waiting  the  and  when  by 

fifteen  days  mentioned  in  the  former  Eule  was  to  enable  an}'  originating 

of  the  parties  to  apply  to  the  Chancery  Division  for  an  order 

the  effect  of  which  would  render  the  transfer  and  re- transfer 

unnecessary.      The  result  is,  that  if  the  transfer  has  been 

made,  an  application  under  the  proviso  in  s.  68  must  be  by 

ordinary  summons  in  the  action  as  transferred  to  the  High 

Court ;    but  if  no  transfer  has  been  made,  the  application 

must  be  by  originating  summons,  (y) 

According  to  several    decisions  upon    the    corresponding  Dismissal  or 

section  of  the  Act  of  1865,  it  would  seem  that  if  a  plaintiff"  ^I'^nsfer. 

knew  before  commencing  his  proceedings,   or  if  it  should 

(/t)  Defence  or  counterclaim  beyond  the  jurisdiction. 

{i)  Removal  by  certiorari  or  otherwise. 

(J)  In  London  an  origiuatinjj  summons  is  taken  out  at  the  Writ 
Department  of  the  Central  OflSce,  and  will  be  there  marked  with  the 
name  of  the  Judge  in  rotation :  E.  S.  C,  O.  5,  r.  9  (b),  (f);  ih.,  O.  51,  r.  9. 
By  the  R.  S.  C.  of  26  May.  1887,  originating  summonses  may  be  sealed 
and  issued  in  the  Manclie.ster  and  Liverpool  Distriet  Registries  respec- 
tively. 
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Costs  of 
transfer. 


Effect  of  order 
for  transfer. 


Costs. 


Reference  to 
record. 


Proceedings 
after  transfer 
according  to 
High  Court 
practice. 


Precedent  1. 
Summons  for 
re-transfer  to 
County  Court. 


appear  by  his  particulars  that  the  property  exceeds  the  £500 
limit,  then  it  is  the  duty  of  the  County  Court  Judge  to 
dismiss  the  action  at  the  trial,  and  in  absence  of  some  reason 
to  the  contrary,  with  c^ts ;  but  that,  if  the  excess  only 
appears  as  the  result  of  evidence  given  at  the  trial,  it  should 
be  transferred  to  the  Chancery  Division  ;  (¥)  in  which  case, 
the  plaintiff  will,  in  general,  be  ordered  to  pay  the  costs  of 
the  trial  in  the  County  Court,  even  if  he  should  ultimately 
be  successful  in  other  respects — at  all  events,  if  the  defen- 
dant has  given  to  the  plaintiff  previous  notice  of  his 
objection.  (Z) 

When  an  order  for  transfer  is  made  at  the  trial  under 
this  section,  the  County  Court  Judge  has  no  power  to 
include  therein  a  direction  for  payment  of  the  defendant's 
costs.  Such  costs  can  only  -be  dealt  with  in  the  High 
Court.  Nor  can  he  make  any  order  afterwards;  because, 
by  the  order  for  transfer,  his  jurisdiction  has  come  to 
an  end.  (ini) 

When  the  transfer  shall  have  been  made,  the  action  will 
be  assigned  to  one  of  the  Judges  of  the  Chancery  Division  (n) 
with  a  reference  to  the  record,  by  letter  and  number,  and 
the  proceedings  will  thenceforth  be  conducted  according  to 
the  practice  of  the  High  Court,  (o) 

Title  of  Action  in  High   Court  with  reference  to  letter 
and  number  of  the  record. 

Let  all  parties  concerned  attend  the  Judge  in  Chambers, 
Central  Office  Royal  Courts  of  Justice,  Strand,  London,  on 
the  18  at  o'clock  in  the  noon,   on  the 

hearinw  of  an  application  on  the  part  of  the  PIf.  [or  as  may 
be]  that  this  Action  [Matter]  which  was  instituted  in  the 
County  Court  of  hoi  den  at  and   which  was 

transferred  to  this  Honourable  Court  by  the  Order  dated  the 
18         be  re-transferred  to  the  said  County  Court 
of  holden  at  and  be  carried  on  and  pro- 

secuted in  the  said  County  Court  notwithstanding  that  the 
subject-matter  thereof  exceeds  the  limit  in  point  of  amount 

(/i)  Birhs  V.  Silverwood,  14  Eq.  101 ;  Thomson  v.  Flinn,  17  ib.  418. 
In  the  latter  case  it  was  held  that  the  sections  corresponding  to  as.  68  and 
114  of  the  present  Act  must  be  construed  together. 

il)  See  O.  10,  r.  9 :   Ward  v.  Wyld,  5  Ch.  D.  779. 

(m)  Hares  v.  Lea,  10  Eq.  683. 

(n)  R.  S.  C,  O.  5.  r.  9  (b),  (f) ;  ib.,  O.  51,  r.  9. 

(o)  C.  C.  Act,  1888,  s.  68,  mpra,  p.  3 ;  Davies  v.  Williams,  13  Ch.  D. 
.550  (Discovery),  Jud.  Act,  1873  (c.  66),  s.  90. 
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[value]  to  which  the  jurisdiction  of  the  County  Courts  is 
limited  by  the  County  Courts  Act,  1888. 

Dated  the         day  of  18         . 

This   Summons   was   taken   out   by  of 

Solicitors  for  the  Plaintiff  [or  as  may  he]. 

To  and  Messrs.  their 

Solicitors 

In  the  High  Court  of  Justice  Precedent  2. 

Chancery  Division  Originating 

summons  to 
Mr.  Justice  retain  action, 

In  the  Matter  of  a  Plaint  in  the  County  Court  Court'^not-°  ^ 

of  holden  at  and  intituled  withstanding 

"  In  the  Matter  of  the  Estate  of  X.  Y.  deceased  excess  over 
Between  A.  B.  Plf.  ^^^o. 

and 
C.  D.  Deft." 

Let  of  in  the  County  of  within 

eight  days  after  service  of  this  Summons  on  him,  inclusive 
of  the  day  of  such  service,  cause  an  appearance  to  be  entered 
for  him  to  this  Summons,  which  is  issued  upon  the  appli- 
cation of  of  in  the  county  of  the 
above-named  Plf.  [or  as  may  be]  for  an  order  that  this  Action 
[Matter]  which  was  instituted  in  the  County  Court  of 
holden  at                 may  be  carried  on,  etc.,  as  in  Precedent  1. 

Dated  the  18 

This   Summons   was   taken   out   by  of 

Solicitor  for  the  above-named 

The  Eespondent  may  appear  hereto  by  entering  appear- 
ance either  personally  or  by  Solicitor  at  the  Central  Office 
Eoyal  Courts  of  Justice,  Loudon. 

Note. — If  the  Eespondent  does  not  enter  appearance 
within  the  time  and  at  the  place  above- 
mentioned,  such  order  will  be  made  and  pro- 
ceedings taken  as  the  Judge  may  think  just 
and  expedient. 

1.  This  Action  was  commenced  on  the  18         in  the  Precedent  3. 

County  Court  of  held  at  for  the  execution  Affidavit  in 

of  the  tru.sts  of  the  Will  of  the  above-named  X.  Y.,  and  for  ^'^PPo'^t. 
the  administration  of  his  [real  and]  personal  estate,  but  was 
by   order   dated   the  18  transferred    to   this 

Honourable  Court  [or  as  may  be]  and  the  paper  writing  now 
produced  and  shown  to  me  marked  is  a  sealed  copy 

of  the  Plf's.  Particulars  of  Claim  therein. 
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2.  State  the  proceedings  in  the  Action,  (^p) 

3.  In  my  judgment  and  belief  the  proceedings  in  tliis 
Action  can  be  mucli  more  conveniently  carried  on  and 
prosecuted  in  the  said  County  Court  than  in  the  High.  Court, 
and  it  will  be  fur  the  benefit  of  all  parties  concerned  that  it 
should  continue  to  be  carried  on  and  prosecuted  in  the  said 
County  Court  [State  reasons,  e.g.].  All  the  persons  bene- 
ficially interested  in  the  said  Testator's  estate  (whicb  is 
perfectly  solvent)  reside  within  the  District  of  the  said 
County  Court ;  [and]  the  costs  of  the  said  proceedings  will, 
in  my  judgment  and  belief,  be  very  considerably  less  in  the 
said  County  Court  than  in  the  High  Court  [and  all  the 
parties  interested  as  aforesaid  are  desirous  that  the  same 
proceedings  should  be  [transferred  to  and]  prosecuted  and 
carried  on  in  the  said  County  Court,  notwithstanding  the 
excess  of  the  limit  of  jurisdiction  in  that  behalf,  fixed  by 
the  County  Courts  Act,  1888]. 

[State  means  of  hnoioledge.^ 

Transfer  under  An  application  for  transfer  under  s,  90  of  the  Judicature 
Judicature  ^g^,  1873,  (q)  of  an  Equity  action  or  matter  within  s.  67  of 
Act^l873,        ^^^  ^^  ^^  ^^^^   ^ggg^  ^^  ^^   ^2  of  the  Partition  Act,  1868, 

should  be  commenced  in  the  Chancery  Division  (r)  by 
Discretion.  originating  summons.  It  will  be  observed  that,  under  s.  90, 
the  power  of  the  Court  is  discretionary ;  but  though  the 
learned  Judges  of  the  Court  of  Appeal  have  very  often  said 
that  they  will  not  construe  the  word  "  may,"  as  meaning 
"  must,"  (s)  still  where  a  defendant  properly  alleges  facts 
which  would,  if  true,  be  a  good  defence  or  counterclaim 
involving  matters  beyond  the  £500  limit,  it  is  difficult  to 
see  how  a  Judge  of  the  Chancery  Division  can  refuse  to 
order  the  transfer,  unless  he  be  of  opinion  that  the  defence 
or  counterclaim  is  not  bona  fide,  i.e.,  if  the  plaintiff  has 
given  notice  under  s.  18  of  the  Judicature  Act,  1884,  that 
he  objects  to  the  County  Court  giving  any  relief  exceeding 
the  £500  limit.  If  the  case  were  otherwise,  a  defendant 
might  be  compelled  against  his  will,  to  accept  £500  in 
settlement  of  a  bond  fide  claim  exceeding  that  amount. 

(j))  Or  they  may  be  proved  by  a  copy  of  the  entries  in  the  Minute 
Book  certified  by  the  Registrar  under  s.  28  of  the  Act  of  1888. 
(q)  C.  66 

(r)  See  s.  34  of  the  Jud.  Act,  1873. 
(s)  The  words  of  s.  90  are  "  it  shall  be  lawful." 
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Heading  as  in  Precedent  2. 

Let  of  in  the  County  of  within  Precedent  4. 

eight  days  after  service  of  this  Summons  on  him,  inclusive  of  Originating 

•  T       3  c  1  •  j.i,j.i  summons  for 

the  day  oi  such  service,  cause  an  appearance  to  be  entered  ti-ansfer  of 
for  him  to  this  Summons,  w^hich  is  issued  upon  the  applica-  action  to  the 
tion  of  the  Deft.,  C.  D.  of  etc.,  Esq.  [_or  as  may  be]  that  Chancery  Divi- 

the  above-mentioned  Plaint  [and  the  Applicant's  Counter-  ^'°°  under 
claim]  and  all  proceedings  relating  thereto  may  be  trans-  j  ,.  °  ® 
ferred    from    the    County    Court   holden    at  to   the  Act  1873. 

Chancery  Division  of  this  Honourable  Court,  and  may  be 
assigned  to  Mr.  Justice  with  all  proper  and  usual 

directions. 

Dated  the  day  of  18         . 

This  summons  was  taken  out  by  Messrs.  of 

[Agents  for  ]  Solicitors  for  the  above-named  Defend- 

ant C.  D. 

Note. — If    the    Eespondent    does    not    enter,   etc,   as    in 
Precedent  2. 

Adapt  Precedent  3,  paragraphs  1  and  2.     Then  verify  shortly  Precedent  5. 
the  facts  of  the  Defendant's  case,  including  those  arising  on  the  Affidavit  in 
Counterclaim,  if  any,  and  showing  that  the  subject-matter  exceeds  support. 
£500  in  amount  or  value. 

3.  If  the  fact  be  so,  say  I  am  advised  and  verily  believe 
that  upon  the  trial  of  the  said  Action  and  Counterclaim, 
several  difficult  questions  of  law  and  equity  are  likely  to 
arise,  and  in  particular  whether,  etc.,  [state  them]. 

4.  I  have  a  good  defence  to  the  said  Action  on  the  merits, 
and  in  addition  I  am  advised  and  verily  believe  that  I  have 
a  good  Counterclaim  against  the  Plf.  for  [state  what,  e.g. 
specific  performance  of  the  said  Agreement  of  the 

18         .     The  paper  writing  now  produced  and  shown  to  me 
and  marked  is  a  sealed  copy  of  the  notice  of  my  said 

Counterclaim  which  was  on  the  18         duly  delivered 

[sent]  to  the  Eegistrar  of  the  said  Court  with  a  like  copy  of 
the  Particulars  of  my  said  Counterclaim  annexed  thereto]. 

5.  [The  Plf.  on  the  18  and  pursuant  to  the 
County  Court  Rules  in  that  behalf  objected  in  writing  to 
the  said  County  Court  giving  me  any  relief  on  my  said 
Counterclaim  raised  in  this  Action  beyond  that  which  the 
Court  was  by  law  enabled  to  give  prior  to  the  coming  into 
operation  of  the  Supreme  Court  of  Judicature  Act,  1884. 
The  notice  of  such  objection  is  now  produced  and  shown  to 
me  and  marked                ]. 


232 


GENERAL   PRACTICE 


Removal  of 
actions  and 
matters  from 
the  County 
Court  to  the 
High  Court,  by 
certiorari 
under  the  C.  C. 
Act,  1888, 
s.  126. 

Difficult  ques- 
tions involved. 


Applications 
lor  removal  of 
Equity  actions 
to  Chancery 
Division. 

Order  ex  parte 
or  on  notice. 

Stay  of  pro- 
ceedings. 


Service  of 
order. 


Application 
for. 


Precedent  6. 
Originating 
summons  for 


Absence  of 
jurisdiction  ;- 
prohibition. 


I  am  advised  and  verily  believe  that  it  is  essential  for  m;^ 
interests  that  the  said  Action  [and  Counterclaim]  should  be 
tried   in    this  Honourable    Court   rather   than  in   the   said 
County  Court  [that  this  Action  is  fit  and  proper  to  be  tried 
in  this  Honourable  Court]. 

This  application  is  not  made  for  the  purpose  of  em- 
barrassing or  delaying  the  Plf.  ;  but  hond  fide  and  for  the 
sole  purpose  of  obtaining  a  proper  tiial  of  the  said  Action 
[and  Counterclaim]. 

The  power  given  by  s.  126  of  the  Act  of  1888  to  remove 
an  action  or  matter  into  the  High  Court  by  writ  of  certiorari 
or  otherwise,  is  more  extensive  than  s.  3  of  the  repealed 
Act  of  1865  (c.  99).  The  latter  section  gave  power  to  one 
of  the  Vice-Chancellors  to  transfer  a  suit  from  the  County 
Court  to  the  Court  of  Chancery,  either  with  or  without 
special  terms  as  to  costs  or  otherwise,  (t) 

Under  s.  126  actions  have  been  transferred  into  the 
Chancery  Division  by  writ  of  certiorari,  on  the  ground  that 
difficult  questions  of  law  or  equity  were  likely  to  arise. 
Where  it  is  desired  so  to  remove  an  action  or  matter  within 
s.  67  of  the  Act  of  1888,  or  s.  12  of  the  Partition  Act,  1868,  the 
application  for  that  purpose  must  be  made  to  the  Chancery 
Division,  (u)  It  may  be  made  either  ex  parte  in  the  first 
instance,  or  upon  notice  to  the  opposite  party ;  and  the  grant 
of  the  order  or  summons  to  shew  cause  if  the  High  Court  or 
a  Judge  thereof  shall  so  direct,  is  by  s.  129  of  the  C.  C.  Act, 
1888,  to  operate  as  a  stay  of  proceedings  in  the  County 
Court  until  the  action  or  matter  shall  have  been  disposed  of, 
or  until  further  order,  (v)  A  copy  of  the  order  or  summons 
must,  at  the  applicant's  peril  as  to  costs,  be  served  both  on 
the  opposite  party,  and  on  the  County  Court  Eegistrar,  two 
clear  days  before  the  trial  or  hearing  of  the  action  or  matter. 

It  will  in  general  be  advisable  to  make  the  application  by 
summons — i.e.,  an  originating  summons  which  will  be  some- 
what as  follows  : 

Title,  etc.,  as  in  Precedent  2,  supra,  down  to  '■'■for  an  order  " 
that  a  writ  of  certiorari  may  issue  to  remove  the  above-men- 

(<)  See  supra,  pp.  10,  11. 

(m)  Judicature  Act,  1873  (c.  66),  s.  34. 

Cv)  See  ss.  124,  1 26,  129,  130,  and  132  of  the  Act  of  1888.  When  it 
■  appears  on  the  face  of  the  proceedings  in  an  inferior  Court,  that  an  order 
has  been  made  in  total  absence  of  jurisdiction,  the  Queen's  Bench 
Division  is  bound  to  issue  a  prohibition,  although  the  applicant  for  the 
writ  has  consented  to  or  acquiesced  in  the  exercise  of  juiisdiction  by  the 
inferior  Court :  Farquharson  v.  Morgan,  1  Q.  B.  (94)  552. 
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tioned   Plaint    between    the    above-named,   etc.,   from   the  writ  of 
County  Court  of,  etc.,  into   the    Chancery   Division   of  this  certiorari. 
Hondurable  Court.     And  that  the  same  may  be  received  and 
filed  in  the  Central  Office  of  the  Supreme  Court  of  Judicature. 
And  that  the  said  plaint  when  removed  may  be  assigned  to 
Mr.  Justice  ,  and  may  be  continued  and  prosecuted 

in  this  Honourable  Court  in  the  same  manner  as  if  it  had 
been  originally  commenced  therein  and  assigned  to  the  said 
Judge.     Conclude  as  in  Precedent  2. 

The  application,  whether  upon  notice  or  ex  parte,  must  be  Affidavit  in 
supported  by  an  affidavit  showing  the  special  grounds  upon  support. 
which  the  removal  is  sought.     For  this  purpose  Precedent  5 
may  be  adapted. 

When  a  cause  shall  have  been  removed  from  an  inferior  Costs. 
Court,  having  jurisdiction  in  the  cause,  the   costs   in   the 
Court  below  are  costs  in  the  cause,  (iv) 


Section  II. — Transfer  from  the  High  Court  to  the  County  Court. 

When  an  action  or  matter  is  pending  in  the  Chancery  Power  of 
Division  which  might  have  been  commenced  in  the  County  transfer  under 
Court,  power  is  given  by  s.  69  of  the  Act,  to  a  Judge  of  the  ^g^_ 
Chancery  Division,  either  upon  an  application  by  summons 
at  Chambers,  or  mero  motu,  to  order  the  transfer  of  such 
action  or  matter  to  any  County  Court  in  which  it  might 
have  been  commenced  (whether  as  of  right  or  by  leave  of  Right  of 
the   Judge   or  Kegistrar) ;  (x)  and   after   the   transfer,  the  ^^"^^^  • 
parties  have  the  same  right  of  appeal  as  if  the  same  had 
been  commenced  in  such  Court. 

As  the  jurisdiction  is  concurrent  with  that  of  the  High  When  transfer 
Court,  an  order  for  transfer  under  this  section  is  not  made  oi"'iered. 
as  a  matter  of  course,  but  only  on  good  cause  shown.     In 
one  case  (y)  it  was  refused  by  Stuart,  V.C,  on  the  ground 
that  (as  he  considered)  the  expense  would  be  greater  in  the 
County  Court  than  in  the  Court  of  Chancery. 

The  application  for  an  order  of  tran.sfer  under  this  section  Application  to 
should  be  made  with  due   promptitude  :   and  it  has  been  ^^  "''^'^^ 

•  i/A  promptly. 

refused  where  the  applicant  was  m  contempt,  (z)  .     ,.     . . 

^'-  i.      \  y  Applicant  in 

(t«)K.S.C.,a65,r.3.  ''"'''''^'^ 

(x)  Burkill  v.  Thomas,  1  Q.  B.  (92)  312. 

(^)  Picard  v.  Mine,  18  L.  T.  705. 

(z)  Maudesleij  v.  M.,  18  L.  T.  51.  See  also  Sylces  v.  Firth,  46  L.  J.  Ch.  627. 
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Appeal  from 
order  of 
transfer. 


0.  33,  r.  1. 

Lodgments  to 
be  made  by 
plaintiff. 


Forms  72, 
75,  App. 


Forms  73, 
76,  App. 

R.  2. 

Order  to  be 
filed. 


R.3. 

Proceedings 
after  service. 


E.  8. 


An  order  for  transfer  is  subject  to  appeal ;  but  the  Court 
of  Appeal  will  not  interfere  with  the  discretion  exercised  in 
the  Court  below,  unless  it  be  satisfied,  beyond  all  reasonable 
doubt,  that  there  has  been  a  miscarriage  of  justice,  (a) 

Where,  by  order  of  the  High  Court  of  Justice,  any  action  or 
matter  is  remitted  (h)  or  transferred  to  a  County  Court,  the 
plaintiff  shall  lodge  with  the  registrar  thereof  the  order,  or 
a  duplicate  thereof,  and  the  writ,  together  with  the  pleadings, 
affidavits,  and  other  documents  filed  in  the  High  Court,  or 
copies  thereof,  and  also  a  copy  or  copies  of  any  affidavit  or 
affidavits  on  which  the  order  was  made,  and  also  a  statement 
of  the  names  and  addresses  of  the  several  parties  to  the 
action  or  matter,  and  their  solicitors,  if  any,  and  a  concise 
statement  of  the  particulars  of  claim,  such  as  would  be 
required  upon  entering  a  plaint,  (c)  signed  by  the  plaintiff" 
or  his  solicitor,  and  the  registrar  shall  thereupon  enter  the 
action  or  matter  for  trial  and  give  notice  to  the  parties  of 
the  day  appointed  for  such  trial,  by  post  or  otherwise,  ten 
clear  days  before  such  day,  and  shall  annex  to  the  notice  to 
the  defendant  a  copy  of  the  particulars. 

The  registrar  shall  forthwith  indorse  on  the  order,  or 
duplicate  thereof,  the  date  on  which  the  same  was  lodged  and 
file  the  same,  and  the  action  or  matter  shall  proceed  in  all 
things  as  if  it  were  an  ordinary  action  in  the  Court.  No 
notice  of  defence  under  Order  X.  shall  be  required  where 
statement  of  defence  has  been  delivered  in  the  High  Court. 

Upon  being  served  with  a  notice  of  trial  under  Kule  I.  of 
this  Order,  a  defendant  shall  proceed  in  all  things  in  the 
same  way  as  if  the  action  had  been  brought  in  the  County 
Court,  and  the  notice  so  served  upon  him  was  an  ordinary 
summons. 

Rule  1  above  set  forth  should  be  read  in  conjunction  with 
Eule  8,  which  provides  that  "  where  any  action  or  matter  is 
transferred,  under  s.  69  of  the  Act,  to  a  County  Court,  the 
registrar   shall   forthwith   apply   to   the  judge   thereof  for 


County  Court  («)  -Per  James,  L.J.,  in  Linford  v.  Gudgeon,  6  Ch.  361.  In  this  case 
Registrar  a  a  suit  in  the  Court  of  Chancery  against  a  County  Court  Eegistrar  to 
defendant.  redeem  a  mortgage  (for  £400  of  property  within  the  district  of  the  defen- 

dant's Court)  was,  under  the  provisions  corresponding  to  s.  43  of  the 
present  Act,  transferred  to  the  County  Court  of  an  adjoining  district. 

(l>)  This  term  refers  to  Common  Law  Actions  remitted  from  the  High 
Court  to  the  County  Court  under  ss.  65  and  66  of  the  Act. 
(c)  See  O.  5,  rr.  4  and  8,  and  O.  6 . 


TRANSFER    TO    THE   COUNTY   COURT.  235 

directions  as  to  tlie  further  steps  in  the  action  or  matter,  and 
thereupon  the  judge  may  give  such  directions  for  carrying  on 
the  action  or  matter  as  he  may  think  fit,  or  he  ma}^  appoint 
a  time  to  hear  and  determine  any  matters  in  such  action  or 
matter,  and  direct  the  registrar  to  summon  all  parties  to 
appear  on  the  day  so  appointed.  And  the  Judge  shall  also, 
if  he  thinks  fit,  order  the  registrar  to  give  notice  to  the 
parties  to  the  action  or  matter,  or  any  of  them,  that  the  order 
of  transfer  has  been  made." 

It  vFould  appear  that,  under  Rules  1  and  8,  the  plaintiff's 
solicitor  should  first  make  the  lodgments  required  by  Rule  1, 
then  the  Registrar  should  apply  to  the  Judge  for  directions 
under  Rule  8  ;  and  afterwards  enter  the  action  or  matter  for 
trial,  and  give  the  notice  of  trial  required  by  Rule  1. 

In  the  County  Court  of  holden  at  .  Precedent  7. 

In  the  Matter  of  the  Estate  of  X.  Y.  deceased.  Particulars  of 

T-,    ,  A     -n  Claim  in  an 

Between  A.  B.         _      _  Equity  action 

\_Address  and  description.^  transferred  to 

and  a  County 

C    D.  Court. 

\_Address  and  description,  or  as  may  he.'\ 
Being  an  action  commenced  in  the  Chancery  Division  of 
the  High  Court  of  Justice,    and  transferred   by  order  of  a 
Judge  at  Chambers  under  sect.  69  of  "  The  County  Courts 
Act,  1888,"  to  this  Court. 

This  Action  is  brought  by  the  Plf.  as  a  Creditor  for  the 
administration  of  the  estate  of  X.  Y.,  lately  of  in 

the  County  of  ,  Farmer  deceased  [or  as  may  he']  and 

the  following  are  the  Particulars  of  the  Plf.'s  Claim  [_set  them 
forth,  e.g.,  as  appearing  by  Precedents  at  the  end  of  the  Chapters 
on  Administration  in  Part  II.  infra,  or  if  a  Statement  of  Claim 
in  the  Action  has  been  delivered  say]  And  the  Particulars  of 
the  Plf.'s  cause  of  Action  are  set  forth  in  his  Statement  of 
Claim  delivered  on  the  18         and  a  print  [copy] 

whereof  is  hereunto  annexed. 

Dated  this  day  of  18     .(d) 

A.  B.,  Plaintiff. 

or 

E.  F.  Plaintiff's  Solicitor. 

To  the  Registrar  of  the  Court 
and  to  the  Defendants. 

An  order  for  transfer  is,  in  general,  made  on  the  appli-  Effect  of  order 
cation  of  the  defendant ;  and  after  the  order,  the  jurisdiction  ^°^'  ti'^^nsfer. 
(d)  Conf.  Forms  72-76,  App.,  which  apply  to  Common  Law  Actions. 
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to  make  lodg^ 
ments. 


Time  for 


Service  of 
order. 


Dismissal  of 
action. 


Evidence. 


of  the  Chancery  Division  over  the  action  is  at  an  end ;  (e) 
except  that  it  may,  perhaps,  have  power  to  dismiss  the 
action  in  the  event  of  the  plaintiff  failing  to  take  the 
Plaintiffs  duty  necessary  steps  to  complete  the  transfer.  (/)  It  will  be 
observed  that,  by  0.  33,  r.  1,  above  set  forth,  it  is  the  duty 
of  the  plaintiff  in  all  cases,  to  make  the  several  lodgments 
necessary  for  that  purpose.  The  order  for  transfer  should 
therefore  fix  a  time  v^ithin  which  they  should  be  made ;  and 
the  solicitor  of  a  defendant  who  obtains  such  an  order,  should 
serve  it  upon  the  plaintiff  personally  although  it  may  have 
been  made  in  his  presence,  or  in  that  of  his  Solicitor  or 
Counsel.  (</)  It  has  been  held  that  if  the  plaintiff  should 
fail  to  make  the  necessary  lodgments,  the  defendant  may 
move  to  dismiss  the  Action  for  want  of  prosecution,  (K)  The 
only  evidence  in  support  will  be  the  order  directing  the 
transfer  or  an  office  copy  thereof,  and  a  certificate  under  the 
seal  of  the  County  Court,  and  signed  by  the  Eegistrar,  that 
the  lodgments  have  not  been  made. 

Title  of  Action  or  Matter. 

Let  all  parties  concerned  attend,  etc.,  [as  in  Precedent  1, 
supra^  on  the  hearing  of  an  application  on  behalf  of  the  Deft. 
C.  D.  that  pursuant  to  the  County  Courts  Act  1888,  s.  69, 
this  Action   may    be   transferred    to   the    County    Court   of 
holden  at  and  that  for  that  purpose  the 

Plf.  may  be  ordered  on  or  before  the  instant  [18     ] 

to  lodge  with  the  Eegistrar  of  the  said  County  Court  the 
documents  necessary  under  the  County  Court  Eules  0.  33, 
r.  1,  to  complete  such  transfer,  and  that  all  original  docu- 
ments filed  herein  may  be  transmitted  to  the  said  County 
Court,  And  that  the  Pif.  may  be  ordered  to  pay  the  costs  of 
this  Application,  (i) 

(e)  The  like  rule  applies  to  Common  Law  Actions  remitted  under  s.  65  : 
Harris  v.  Judge,  2  Q.  B.  (92)  565,  C.  A. ;  Duke  v.  Davis,  2  Q.  B.  (93)  260. 
(/)  David  V.  Howe,  27  Ch.  D.  533. 

Ig)  David  v.  Howe,  supra,  where  a  week  was  (after  some  delay)  fixed 
for  making  the  lodgments. 

(Ji)  David  V.  Howe,  27  Ch.  D.  535 ;  but  see  Harris  v.  Judge,  2  Q.  B. 
(92)  565,  C.  A. 
Cgsjts^  {i)  The  order  as  to  costs  in  David  v.  Hoioe,  27  Ch.  D.  533,  was  that 

they  were  to  be  in  the  discretion  of  the  County  C<iurt  Judge.     It  may  be 
Request  for        ^^n   ^^  ^^  ^^^^  ^^  ^^lis,  kind  to  ask  the  plaintiif  before  taking  out  the 
Plaintiff  s  con-  summons  for  his  consent  to  the  transfer :  Lyall  v.  Weldhen,  9  Ch.  287. 
sent. 


Precedent  8. 
Summons  for 
transfer  of  ac- 
tion to  the 
County  Court. 


Remitted  ac- 
tions.     '^'^'^ 
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PAET  II. 

THE  PRINCIPLES  OF  EQUITY,  AND  THE  PRACTICE 

OF  THE   COUNTY  COURT    IN   RELATION   TO   PARTICULAR 

ACTIONS  AND  MATTERS. 


CHAPTEK   I. 

ADMINISTRATION. 

Section  1. — Origin  of  Jurisdiction. — Difference  between  office  of 
Personal  Representative  and  Trustee. 

The  administration  of  the  estates  of  deceased  persons  was  a  Chancery- 
very  old  and  important  part  of  the  exclusive  jurisdiction  of  •'^^^^  ^^  '°°' 
the  Court  of  Chancery.     By  the  Judicature  Act,  1873,  (;*) 
Actions    for  that   purpf)se    are    assigned   to   the    Chancery 
Division   of  the  High  Court.      It  has   been  said  by  some 
writers,  that  the  Jurisdiction  of  the  Court  of  Chancery  on 
this  head  was  founded  on  the  principle  that  it  was  the  duty 
of  the  Court   to   enforce   the   execution   of  a   trust.     This 
appears  to  be  true  only  to  a  limited  extent ;  for  so  far  as  an 
executor  or  administrator  is  a  trustee  for  his  testator's  or  Executor,  etc., 
intestate's  creditors,  legatees  or  next-of-kin,  he  is  only  a  con-  ^  constructive 
structive  trustee.  {¥) 

The  functions  of  the  Court  of  Chancery  in  relation  to  ad-  Origin  of 
ministration  chiefly  owed  their  origin  to  the  fact  tliat  the  Jurisdiction. 
Court  had,  from  early  times,  very  superior  machinery  for  the 
taking  and  vouching  of  accounts  and  compelling  discovery  ; 
so  that  it  could  say, — as  it  practically  did  to  the  represen- 
tative of  a  deceased  person,  on  making  an  administration 
decree — "  show,  and  prove  by  your  oath,  what  estate 
belonging  to  the  deceased  you  have  or  ought  to  have 
received,  how  you  have  applied  it?  and  what  balance 
remains  due  from  you  in  respect  thereof?" 

(j)  C.  60,  s.  34. 

(70  Re  Davies,  3  Ch.  (91)  124. 
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Divisions  of  The  Subject  may  properly  be  divided  under  three  heads, 

^^  ^^'^ '  namely,  first  the  ascertaining  and  realising  of  the  property 

applicable  for  administration ;    secondly,  the  payment  and 

satisfaction  of  the  debts  and  liabilities  of  the  deceased,  and 

thirdly,  the  distribution  of  the  surplus  property  or  assets,  if 

any   (after   payment   and   satisfaction    of    those   debts  and 

liabilities)  among  the  persons  beneficially  entitled  thereto. 

Difference  be-        The  office  of  an  executor  or  administrator  should  be  dis- 

tween  otfioe  of  tinsfuished  from  that  of  a  trustee.   Where  trusts  are  declared 

executor,  etc.,  °  . 

and  trustee.      by  a  Will,  it  IS  usually  found  convenient  to  appoint  as  trustees 

the  same  persons  as  are  appointed  executors  ;  and  hence  the 

Same  person      distinction  is  sometim'es  lost  sight  of.  When  the  same  persons 

executor  and     ^^q  appointed  to  both  offices,  then  when  the  office  of  executor 

ends,  that  of  trustee  begins.  (T)     It  was  an  old  rule  of  Equity 

Statutes  of  .  .,.,  . 

Limitation ; that  time  did  not  run  against  a  claim  by  a  cestui  que  trust 

express  trust,    against  his  trustee  in  respect  of  property  held  by  him  on  an 
express  trust,  and  that  such  a  claim  was  not  barred  by  any 
Possession  of     of  the  Statutes  of  Limitation,  (to)  the  Court  holding  that  the 
lent  to  thrt^T  Possession  of  the  trust  property  by  the  trustee  was  equiva- 
cestui  que  trust,  lent  to  that  of  the  cestui  que  trust,  (n)    This  is  still  the  general 
rule ;    but    it   has    been    somewhat    modified    by    a   recent 
Statute,  (o)     Where,  under  the  Statute   of  Limitations   of 
1834,  a  suit  was  instituted  after  twenty  years  to  enforce  pay- 
ment to  persons  entitled  in  remainder  to  a  legacy  bequeathed 
to  an  executor  in   trust  for  persons  in   succession ;  and  the 
legacy  had  been  appropriated  and  severed  from  the  rest  of 
the  estate,  it  was  held  that  the  Statute  was  no  defence  to  the 
suit,  (p) 

(Z)  Be  WiUey,  W.  N.  (90)  1 ;  Re  Smith,  42  Ch.  D.  302. 

(m)  Judicature  Act,  JI873,  c.  66,  s.  25  (21),  3  &  4  Will.  4,  c.  27,  s.  25. 
Thomson  v.  Eashvood,  2  App.  215  ;  Patrick  v.  Simpson,  24  Q.  B.  D.  128  ; 
Mutlow  V.  Bigg,  18  Eq.  246,  1  Ch.  Div.  385. 

(n)  Barker  v.  Furlong,  2  Ch.  (91)  179. 

(o)  Tlie  Trustee  Act,  1888  (c.  59),  s.  8. 

(p)  Phillips  V.  Munnings,  2  My.  &  Cr.  309.  See  now  the  Trustee  Act, 
1888  (c.  59),  s.  8  :  Re  Swain,  3  Cb.  (91)  233  ;  Me  Davis,  ih.  119 ;  Re  Roive, 
W.  N.  (89)  161 ;  Ch.  on  Trusts,  i'-fra,  p.  508.  In  Re  Bowden,  45  Ch.  D. 
444,  Fry,  L.J.,con.>idered  it  doubtful  whether  a  claim  ngainst  a  defendant 
was  made  aj<ainst  him  in  the  character  of  executor  or  of  trustee,  and  gave 
leave  to  amend  on  terms.  As  to  the  period  of  limitation  of  actions  to 
recover  legacies  charged  on  land,  see  37  &  38  Vict.  c.  57,  s.  10. 
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Section  II. — Payment  of  Debts  and  Liahilities. — Distinction 
hettveen  legal  and  equitable  Assets. 

It  might  naturally  be  supposed  that  the  question  how  ?  or  Order  of  pay- 
out of  what  estate  ?  or  in  what  order  the  debts  and  liabilities  ^^^^  °^  debts, 
of  a  deceased  person  should  be  paid  and  satisfied  admitted  of 
a  somewhat  simple  answer ;  but  unfortunately,  the  answer 
embraces  a  number  of  highly  technical  rules,  and  of  very 
refined  distinctions,  not  based  on  the  justice  of  the  case,  but 
such  as  can  only  be  accounted  for  on  grounds  connected  with 
the  history  of  our  legal  system. 

The  assets  of  deceased  persons  are  divided  into  two  classes.  Legal  and 
namely,  legal  assets  and  equitable  assets.     Legal  assets  are  equitable 
those  which,  prior  to  the  passing  of  the  Judicature  Acts,  o-enei-a'l  defini- 
were  liable  in  a  court  of  Common  Law,  for  the  purpose  of  tion. 
satisfying  the  claims  of  creditors  ;  while  equitable  assets  are 
those  which  could  only  be  made  available  for  such  purpose 
through  the  mediiim  of  a  Court  of  Equity. 

At  Common  Law  freehold  estates  which  had  descended  to  Freehold  es- 
the  heir,  and  by  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  10)  t^tes. 
freehold  estates  held  in  trust,  and  which  had  descended  to  the  Frauds^  s  10  • 
heir  of  the  cestui  qu§  trust,  were   legal  assets  in  the  hands  — Trust  es- 
of  the  heir,  but  in  both  cases  only  so  far  as  related  to  debts  ^^^^^' 
for  which  judgment  had  been  obtained  against  the  ancestor 
in  his  lifetime,  and  specialty  debts  created  by  deeds  in  which 
the  heirs  were  expressly  bound,  (jf) 

As  to  personal  estate,  legal  assets  are  those  which  came  to  Personal  es- 
the  hands  of  an  executor  or  administrator,  or  could  be  reached  tate ; — legal 
or  made  available  by  him  by  virtue  of  his  office.      Having  ^?q*^^^'~'^''^°'' 
regard  to  this  definition,  the  general  personal  estate,  including 
leaseholds,   would  be  legal   assets ;    and  so  also   would  the 
equity  of  redemption  in  leasehold  estate;  for  if,  before  the  Equity  of  re- 
Judicature   Acts,   an  action    had  been    commenced  at  Law  demption  in 
against  the  executor  or  administrator,  to  recover  a  debt  due  ^^^^  °   ^" ' 
from  the  deceased,  and  it  had  been  proved  at  the  trial  that 
the  defendant  had  sold  the  equity  of  redemption  for,  say, 

iq)  In  a  bond  the  heirs  were  bonnd  by  such  words  as  "  for  which  pay- 
ment I  bind  myself,  my  heirs,  executors,  and  administrators  by  these 
presents "' ;  and  in  the  case  of  a  covenant  by  the  words,  "  And  the  said 
[covenantor]  doth  hereby,  for  himself,  Lis  heirs,  etc.,  covenant."  Such 
forms  have  become  obsolete  since  the  passing  of  the  Conveyancino'  Act 
1881  (c.  41).     See  s.  58. 
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£500,  and  received  the  sale  money — the  debt  being  admitted, 
the  defendant  would  be  liable  to  the  extent  of  £500  as  for  a 
legal  asset ;  because  that  amount  came  to  him  in  his  character 
of  executor  ;  but  the  case  would  be  otherwise  if  the  asset  in 
question  had  been  the  sale  money  of  a  freehold  or  copyhold 
estate  devised  to  an  executor  in  trust  for  the  payment  of  debts. 
A  Court  of  Law  would  not,  before  the  Judicature  Acts,  have 
taken  account  of  the  proceeds  of  such  a  sale,  because  the 
money  would  not  have  come  to  the  hands  of  the  defendant  as 
executor,  but  in  his  character  of  trustee — devisee  in  trust ; 
and  the  like  principle  applies  to  land  devised  charged  with 
the  payment  of  debts.  The  distinction  between  the  two 
classes  of  assets  has  regard,  not  to  the  question  whether  the 
interest  of  the  deceased  was  legal  or  equitable,  nor  to  the 
mode  in  which  the  representatives  of  the  deceased  could  have 
realised  the  assets ;  but  to  the  mode,  whether  legal  or  equit- 
able, by  which  the  creditor  could  formerly  have  made  them 
available  for  the  payment  of  his  debt.  The  distinction 
remains  up  to  the  present  time,  though  Law  and  Equity  are 
now  administered  concurrently  in  all  the  Courts. 

The  heir  was  always  liable  to  the  judgment  debts  and  the 

specialty  debts  above  mentioned ;  but  formerly  a  landowner 

might  have  defeated  even  this  favoured  class  of  creditors 

by  making  a  devise  of  the  estate  to  some  person  other  than 

Statute  of        his   heir.      To  put  a  stop  to  this  mischief,  the  Statute  of 

Fraudulent       Fraudulent  Devises  of  3  &4  W.  &  M.  c.  14 was  passed  which 

Devises,  3&4  .  n      r         ^      t  -\  n 

W.  &  J\I.  c.  14.  naade    devises   ot    ireenold   estate    iraudulent   and   void    as 
against  specialty  creditors  ;  but  subject  to  a  proviso,  except- 
ing from  its  operation  devises  for  the  payment  of  debts.  This 
11  Geo.  4  &  1    Statute  was  repealed  by  11  Geo.  4  &  1  Will.  4,  c.  47,  which 
Will.  4.  re-enacted  and  extended  its  provisions.     By  ss.  6  &  8  of  that 

Act,  the  heir  and  devisee  respectively  who  shall  have  sold  the 
lands  of  the  deceased  are  made  liable  to  pay  the  debts  and  per- 
form the  covenants  of  the  deceased  to  the  extent  of  the  value 
of  the  lands  sold.  These  sections  are  still  in  force ;  but  they 
now  apply  to  simple  contract  as  well  as  to  specialty  debts. 

Freeholds- By  a  strange  defect  in  our  law,  up  till  the  early  part  of 

simple  con-  the  present  century,  if  a  person  died  without  leaving 
sufficient  personal  estate,  or  making  any  provision  for  the 
payment  of  his  debts,  but  leaving  real  estate  of  ever  so  large 
value ;  his  simple  contract  creditors  would  have  been  left 
entirely   without   the    means    of   having    tlieir  just   claims 


tract  debts. 
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satisfied,  and  copyhold,  estates  were  not  in  such  case  liable  Copyholds, 
to  debts  either  by  simple  contract  or  specialty.      The  Statute, 
11  Geo.  4  and  1  Will.  4,  c.  47,  provided  a  partial  remedy  for 
this  injustice  ;  but  by  3  &  4  Will.  4,  c.  104,  commonly  called  3  &  4  Will. 
Lord  Eomilly's  Act,  it  was  enacted  that  "  when  any  person  *'  '^-  ^^*' 
shall  die,  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal, 
or   other   real  estate,  whether  freehold,  customaryhold,  or 
copyhold,  which  he  shall  not  by  his  last  will  have  charged 
with   or  devised  subject  to  the   payment  of  his  debts,  the 
same  shall  be  assets  to  be  administered  in  Courts  of  Equity 
for  tTie  payment  of  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  "  and  it  was 
thereby  also  provided  to  the  effect  that  the  heir  or  customary 
heir  or  devisee  of  the  debtor  should  be  liable  to  the  same 
suits  in  Equity  by  creditors,  whether  by  simple  contract,  or 
by  specialty,  as,  before  the  Act,  might  as  to  freehold  estate 
have  been  maintained  by  creditors  by  specialty,  in  which  the 
heirs  were  bound ;  but  the  Act  contained  a  proviso  giving 
preference  to  creditors  of  the  latter  class.     This  preference  Preference  of 
was  abolished  by  the  Statute,  32  &  33  Vict.  c.  46,  passed  in  sp'-'ji^^lty  debts 
1869,  and   commonly   called   after   its   author,    Mr.    Hinde  32  &  33  Vict. 
Palmer,  whereby  it  was  enacted  that  "  in  the  administration  ^-  '^^• 
of  the  estate  of  every  person  who  shall  die  on  or  after  the 
first   day  of  January,  1870,   no  debt   or  liability   of  such 
person  shall  be  entitled  to  any  priority  or  preference  by 
reason  merely  that  the  same  is  secured  by  or  arises  under  a 
bond,  deed,  or  other  instrument  under  seal,  or  is  otherwise 
made  or  constituted  a  specialty  debt ;  but  all  the  creditors 
of  such  person,  as  well  specialty  as  simple  contract,  shall 
be  treated  as  standing  in  equal  degree,  and  be  paid  accord- 
ingly out   of  the  assets  of  such  deceased  person,  whether 
such  assets  are  legal  or  equitable,  any  statute  or  other  law 
to  the   contrary   notwithstanding."      The   Act    contains   a  Act  not  to 
proviso   that  it   "  shall   nut   preiudice   or   alfect   any   lien.  P'"'^J'^'^"^« 

.,.t  ,.  ^      ''  '  mortgage,  etc., 

charge,  or  other  security  which  any  creditor  may  hold  or  be 
entitled  to  for  the  payment  of  his  debt." 

Lands  charged  with  or  devised  subject  to  the  payment  of  Equity  of  re- 
debts  were   excepted  from  the  operation  of  the  former  of  ^emption  in 
these  two  Acts,  because  they  were  already  equitable  assets  ^'^money'  **^' 
for  the  payment  of  debts.    Upon  the  construction  of  the  same  i^harged  on 
statute,  it  has  been  held  that  the  equity  of  redemption  whether  ^^^' 

R 
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in  freehold  or  copyhold  land,  (r)  as  well  as  a  sum  of  money 
charged  on  land,  (s)  is  to  be  administered  as  legal  assets. 

The  Statute  of  1869  is  not  so  clearly  expressed  as  it  might 
have  been.     From   the  wording  one  might  be   inclined   to 
suppose   that   the  classification   into   specialty   and   simple 
contract  creditors  is  exhaustive ;  and  that  the  effect  would 
be  to  place  all  debts  on  an  equal  footing.     This  is  not  so ; 
but  the  only  effect  is  to  take  away  the  preference  given  by 
reason  of  the  debt  being  a  specialty  debt ;  and  therefore  a 
Specialty  debt  Specialty  debt  due  to  the  Croivn  not  being  a  mere  specialty 
due  to  Crown,  debt,  is  still  entitled,  in  the  case  of  legal  assets,  to  the  same 
Surety  who      priority  as  it  was  before  the  passing  of  the  Act;  and  a  surety 
has  paid  Crown  ^q  the  Crown  who  has  paid  the  debt  of  his  deceased  principal 
is  entitled  to  the  like  priority.  (<)     In  favour  of  a  creditor 
A^^c^^^cZ^^  /fjj   yif}x.o  has   obtained  and  registered  a  judgment  against  the 
;y  /^^  deceased,  or  of  a  creditor  by  specialty  in  which  the  heirs  are 

'  bound,  lands  not   charged  with  or  devised  subject   to  the 

payment  of  debts  are  now  in  the  nature  of  legal  assets  ;  but 
so  far  as  relates  to  simple  contract  creditors,  they  are 
equitable  assets,  (tt)  Subject  to  these  observations,  and 
to  the  right  of  retainer  mentioned  below,  the  effect  of  the 
Statute  of  1869  is  to  put  specialty  and  simple  contract 
debts  upon  the  same  footing — leaving  other  rights  of  priority 
as  they  were  at  the  time  of  the  passing  of  the  Act.  Accord- 
Creditor  who  ingly  it  was  held,  before  the  Judicature  Acts  came  into 
has  obtained     operation,  that  the  Act  of  18G9  did  not  deprive  a  creditor  of 

judgment  ^  ..  ^   •    ^       ^         t       -i  •       -x     •  i 

against  execu-  the    priority  which    he  had   acquired  m   the    case  of  legal 

tor,  etc.,  assets  by  his   diligence  in    obtaining  judgment  at  law   for 

his  debt  against  the  personal  representative  of  the  deceased 

before  judgment  for  administration  of  an  insolvent  estate,  (v) 

The  effect  of  this  decision  is  not  altered  by  the  Judicature 

Acts ;  (t«)  and  it  is  not  necessary  that  such  judgment  should 

Registration     be  registered  ;  (x)  but  the  case  is  otherwise  as  to  a  judgment 

in  such  case      obtained  against  the  deceased  in  his  lifetime.  (ih 

unnecessary.  °  ^•^•' 

^         ,,        .         (r)  Ee  Burr  ell,  9  Eq.  443. 
Case  otherwise       ;  ^   /-,    7        /-.  o  n^  kit 

,     .    ,  («)  Cooh  V.  Gregson,  d  Dr.  547. 

as  to  judg-  ^^  amrchill,  39  Ch.  D.  174. 

nients  against        ^^J^  ^^  ^^^.^^^^  27  Ch.  Div.  482. 
deceasea.  ^^^  j^^  Williams,  15  Eq.  270;  Re  Stuhbs,  S  Ch.  D.  155. 

{w)  See  Act  of  1875  (c.  77).  s.  10,  infra,  p.  2G3,  Bankruptcy  Act,  1883 
Writs,  etc.,        (c  52),  s.  40,  51  &  52  Vict.  c.  62,  s.  1 ;  lie  Maggi,  20  Ch.  D.  545. 
affectins  I'lnd  •      i'^)  I^"  Williams,  supra. 

—Land  '      (2/)  Van   Gheluive  v.  Nerincjcx,  21  Ch.  D.  189,  23  &  24  Vict.  c.  38, 

Charges  Regis-  ss.  3  &  4.     As  to  the  registration  of  writs  and  orders  affecting  land,  see 
tration  Act,       "Lan^  Charges  Registration  Act,  1888  (c.  51). 
1888. 
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The  Statutes  of  1 1  Geo.  4  and  1  Will.  4,  c.  47,  and  3  &  4  Heir,  etc.,  may 
Will.  4,  c.  104,  do  not  create  a  lien  on  lands ;  and  therefore  ^^  ' 
if  an  heir  or  devisee  make  a  bond  fide  sale  of  the  real  estate 
of  his  ancestor  or  testator,  the  sale  is  good,  and  the  purchaser 
•will  acquire  a  good  title  to  the  land  sold ;  but  the  heir  or 
devisee  will  be  personally  liable  for  the  debts  of  the  deceased  Liability  for 
to  the  extent  of  the  value  of  the  land  sold,  as  if  they  were  *''^'*^'_  '"°"<^y' 
his  own  debts,  and  in  the  same  way  as  the  land  would  have 
been  if  it  had  remained  unsold.     The  like  principle  applies 
to  a  mortgage  (whether  legal  or  equitable)  effected  by  the 
heir  or  devisee.  (2)     Moreover,  the  heir  or  devisee,  whether  for  rents,  etc. 
in  trust  or  for   his  own   benefit,  is   liable,  at  the   suit   of 
creditors,  to  account  for  the  rents  of  real  estate  received  by 
him.  (a)     But  in  a  creditor's  action,  it  is  not  usual  to  direct  Account  in 

an  account  of  rents  and  profits  in  the  first  instance  :  as  the  ^'■^"•'^°i'  * 

^  action. 

personal  estate,  with  the  corpus  of  the  real  estate,  may  be 
sufficient  for  the  payment  of  the  debts  and  costs,  (h) 

In  the  administration  of  both  legal  and  equitable  assets,  Funeral  and 
first  the  funeral  expenses,  and  next  the  testamentary  ex-  testamentary 

1  'p  .„  ...         expenses. 

penses,  including  the  costs  of  an  action  for  administration, 

if    ordered    to    be    paid,  (c)   are   in   all    cases    entitled    to  Older  of 

priority ;    but  so  far   as   relates   to  legal   assets,  a  creditor  Vl^f^  -^  ° 

•I  -^  '  =5  '  debts  in  case 

is  entitled  after  payment  of  the  funeral  and  testamentary  of  legal  assets. 

expenses,  to  the  same  piiority  to  which  he  would  have  been 

entitled  at  Law  before  the  passing  of  the  Judicature  Acts,  (d) 

The  following  is  the  order  of  priority  in  which  debts  and 

other  claims  of  a  like  kind  are  payable  out  of  legal  assets. 

1.  Debts  of  record  or  by  specialty  due  to  the  Crown,  (e) 

(2)  Be  Hedgehj,  34  Ch.  D.  384;  British,  etc.,  Co.  v.  Smart,  10  Ch.  567; 
Coope  V.  Creswell,  2  CI).  112.     As  to  the  effect  as  against  a  purchaser  or 
mortgagee  of  registering  as  a  lis  pendens  an  action  for  general  adminis-  Lis  pendens ; — 
trution  of  real  and  personal  estate,  see  Price  v.  P.,  35  Ch.  D.  297.  real  estate. 

(a)  Ee  Hyatt,  38  Ch.  D.  621. 

(h)  Stratford  v.  Eitson,  10  B.  25. 

(c)  The  costs  of  an  administration  action  are  part  of  the  testamentary  Testamentary 
expenses:  Sharp  v.  Lush,  10  Ch.  D.  469;  Penny  v.  P.,  11  ih.  4^0;  and  expenses; — 
they  are  now  in  the  discretion  of  the  Court :  Brown  v.  Burdett,  40  Ch.  costs  of  action. 
Div.  244.     ^  Ja^wy^   /if«/  /  eZ  yt,  / 

A  husband  executor  of  his  wife's  will  made  under  a  testamentary  power  Wife's  funeral 
of  appointment,  is  entitled  to  retain  out  of  her  estate  the  expenses  of  her  expenses, 
funeral,  though  such  estate  is  insufficient  for  creditors,  and  though  her 
will  does  not  contain  any  charge  of  debts  or  funeral  expenses  :  Ee  ISPMyn, 
33Ch.  D.  575.     O.^"! 

{d)  Ee  Baker,  44  Ch.  Div.  270. 

(e)  See  Ee  Cliurchill,  39  Ch.  D.  174.  Preferential 

"NVhen  an  insolvent  estate  is  administered  under  the  Bankruptcy  Act,  payments  in 
1883  (c.  52),  s.  125,  the  Preferential  Payments  in  Bankruptcy  Act,  1888  Bankrujitcy 

n   2  Act,  1888. 


^^c^i^^ 


241  ADMINISTRATION. 

2.  Debts  to  which  preference  is  given  by  various  statutes, 
e.^.,  moneys  due  from  an  overseer  for  poor  rates  collected 
by  him  (17  Geo.  2,  c.  38,  s.  3)  ;  (/)  moneys  due  from  an 
officer  of  a  friendly  society  (38  &  39  Vict.  c.  60,  s.  15, 
sub-s.  7)  (<;)  money  due  from  an  officer  of  a  Savings 
Bank  (Ji)  Regimental  Debts  (56  Vict.  c.  5,  s.  2). 

3.  Judgments  against  the  deceased  in  his  lifetime  rateably ; 
but  they  must  have  been  registered.  (J) 

/                  4.  Judgments  obtained  against  the  executor  or  adminis- 

,       T     ^  .  trator  according  to  priority  of  date,  (y ) 

'^  "^                                   6.  Eecognizances. 

6.  Unregistered  judgments  obtained  against  the  deceased 

in  his  lifetime,  specialty  debts  founded  on  valuable 
consideration,  and  simple  contract  debts,  as  well  as 
(ya.  the  case  of  a  deceased  incumbent)  claims  for 
dilapidations  under  the  Ecclesiastical  Dilapidations 
Act,  1871,  (^)  all  rateably. 

7.  Voluntary   bonds   and   moneys   due   under   voluntary 

covenants. 

Section  III. — Equitable  Assets.     Trust  for  Payment  of  Debts. 

Debts  pay.-ible       In  the  distribution  of  equitable  assets,  the  Court  acts  on 
pari  passu  oMt  ^he   maxim   that  "Equality  is   Equity,"  so  that  after  the 
o  equita   e      p^yiiient  of  the  funeral  and  testamentary  expenses,  including 
costs  of  an  administration  action,  if  any  such  are  ordered  to 
be  paid  out  of  the  estate,  all  the  creditors  will  be  entitled 
to  have  such  assets  applied  pari  passu  towards  the  satisfac- 
tion of  their  debts. 
Divisions  of   i       Equitable  assets  are  of  two  kinds  ;  first,  those  which  are 
equitable  Created  by  the  act  of  a  testator  by  devising  his  lands  for  or 

assets. 

(parochial  rate,  servants'  wages,  etc.),  applies ;  but  by  s.  3  that  Act  would 
appear  not  to  apply  to  administration  actions  in  the  Chancery  Division,  or 
actions  in  the  County  Court,  under  s.  67  of  the  Act  of  1888. 
(/)  Re  Booth,  W.  N.  (79)  108. 

(3)  Re   W.  of  England,  etc.,  Bank,  11  Ch.  D.  768 ;  Ee  Miller,  W.  N. 
(93)  7. 

(/i)  Savings  Bank  Act,  1863,  c.  87,  s.  14  ;  Re  Williams,  36  Oh.  D.  573 ; 

but  see  the  Savings  Bank  Act,  1891,  s.  13. 

Balance  order        0)  Supra,  p.  242.     A  balance  order  under  the  Companies  Act,  1862,  is 

d  r  56  &  57  ^^^  a  judgment;  but  see  56  &  57  Vict.  c.  58  as  to  orders  for  payment  of 

v°  f       =is         money  under  s.  10  of  the  Companies  Act,  1890  (c.  63).     Westmoreland, 

Vict.  c.  o».        ^^^^  ^^  ^  Feilden,  3  Ch.  (91)  C.  A.  15. 

(j)  Such  judgments  would,  of  course,  only  have   priority  so  far  as 
relates  to  the  general  personal  estate. 
(Ji)  Re  Monk,  35  Cb.  D.  583. 
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charging  them  with  the  payment  of  his  debts,  and  secondly, 

those  which,  irrespective  of  the  will  of  the  testator,  are  such 

hy  reason  of  the  nature  of  the  property  itself.     As  to  the 

second  division  the    separate    estate  of  a    married    woman  Separate  es- 

constituted  equitable  assets  even  before  the  passing  of  the  ^^jj.jgj 

Married  Women's  Property  Acts,  and  it  does  so  still.     This  woman. 

is  so  both  in  the  case  of  separate  property  under  the  Act  of 

1882,  and   that   which    was   separate   property   previously 

thereto.  (I)      So   also   property  appointed   under  a  general  Property  ap- 

power  must  be  administered  as  equitable  assets,  (m)  general  power 

With  reference  to  the  first  and  far  more  usual  kind  of 
equitable  assets,  the  question  seldom  arises  whether,  by  the 
terms  of  a  will,  real  estate  has  or  has  not  been  devised  by  a 
testator  in  trust  for  payment  of  his  debts ;  (n)  but  where 
there  is  such  a  trust,  the  old  Statutes  of  Limitations  will  Statutes  of 
afford  no  defence  to  an  action  or  claim  by  a  creditor  though  Limitations;— 

•^  .  °     trust  tor  pay- 

the  Trustee  Act,  1888,  may.     The  rule  is  otherwise  so  far  as  ment  of  debts. 
relates  to  a  mere  charge  of  debts,  (o) 


Section  IV. —  Charge  of  Debts, 
A  very  slight  indication  of  intention  on  a  testator's  part  is  How  charge 
sufficient  to  create  a  charge  of  debts.     This  arose  from  the  *='^*^^^- 
anxiety  of  the  Court  of  Chancery  to  avoid  the  hardship  and 
injustice  of  the  rules  of  Common  Law  above  mentioned ;  or 
as  was  said  by  Sir  John  Strange,  M.E.,  in  the  year  1751 
*'  that  men  should  not  sin  in  their  graves  "  ;  and  accordingly 
where  a  will  began  with  such  words  as  "  I  direct  my  just  Direction  that 

debts  be  paid. 

(I)  Re  Poole,  6  Ch.  D.  739. 

(m)  Fardo  v.  Bingham,  6  Eq.  487,  4  Ch.  738.    A  charge  of  debts  on 
personal  estate  is  a  mere  nullity. 

(n)  But  see  Williams  v  Jenkins,  1  Ch.  (93)  700,  where  it  was  held  that  Implied  trust, 
there  was  an  implied  trust  for  payment  of  debts  and  claims. 

(o)  As  to  the  etfect  of  the  Statute  of  Limitations  in  such  case,  see  Ee  Effect  of 
Stevens,  43  Ch.  D.  39 ;  Fordham  v.  Wallis,  10  Ha.  217.  Statute  of 

From  what  has  already  been  said  it  will  appear  that  even  now  the  Limitations  in 
question  whether  a  particular  creditor  shall  be  paid  or  not  may  depend  on  case  of  charge 
the  will  of  the  debtor.     Thus,  if  a  person  die  indebted  to  A.  in  £1000,  for  of  debts, 
which  judgment  has  been  recovered  and  registered  against  him,  and  to 
B.  in  the  like  sum  ot  £1000,  by  simple  contract,  and  leaving  no  personal 
estate,  but  only  real  estate  wortli  £1000,  then,  if  the  deceased  has  made  no 
provision  as  to  his  debts,  A.  will  be  entitled  to  the  entire  estate,  leaving 
B.  wholly  unpaid  ;  while  if  the  estate  has  been  devised  upon  trust  for  or 
charged  with  the  payment  of  debts,  the  proceeds  of  sale  of  the  estate  will 
be  divided  equally  between  A.  and  B.     Such,  however,  is  tiie  law ;  and 
such  it  must  continue  until  Parliament  shall  legislate  to  the  contrary  : 
Thomas  v.  Britnell,  2  Vcs.  Sen.  314. 
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debts  to  be  paid,"  it  was  held  that  the  testator's  real  estate 
was  charged  and  that  the  Court  had  power  to  sell,  even 
though  that  estate  had  been  devised  for  the  devisee's  own 
benefit,  (jp)     The  like  principle  applies  to  the  engagements 
of  a  married  woman  who  has  appointed  real  estate  under  a 
testamentary  power.  (5)      Moreover  even  if  a  will  did  not 
deal   with  real  estate  at  all,   but  that   estate   was   left   to 
descend  to  the   testator's  heir  at  law,  the  direction  would 
have  the  like  effect  and  make  the  real  estate  equitable  assets 
in  the  hands   of  the   heir,  (r)      There  are,   however,   two 
exceptions  to  the  rule  just  stated.     First,  where  the  debts 
are  directed  to  be  paid  hy  the  executors.     In   this  case  the 
debts  are  only  presumed  to  be  payable  by  the  executors  out 
of  the  estate  which  comes  to  their  hands  as  executors — i.e. 
the  personal  estate.     In  other  words  the  direction  contained 
in  the  will  is  mere  surplusage.     If,  however,  the  testator 
has  given  real  estate  to  his  executors,  that  real  estate  will  be 
charged  with  the  payment  of  debts,  and  will  be  equitable 
assets   accordingly,    the    Court  holding   that   the    direction 
shows  an  intention  that  the  real  estate  given  to  the   ex- 
ecxxtors    shall    be    applied   for    the   payment    of    debts,   if 
necessary;    not,   however — as   will  presently   appear  more 
fully — unless  the  general  personal  estate  shall  prove  insufii- 
cient  for  that  purpose.     It  has  been  held  that  there  is  no 
charge  if,  in  such  a  case,  the  real  estate  be  devised  to  the 
executors  so  as   to   give   them   unequal    benefits,  (s)      The 
Court  of  Appeal  has,  however,  decided  not  long  since  that 
there  will  be  a  charge,  if  in  such  case  the  estate  be  devised 
so  as  to  vest  in  the  executors,  as  joint  tenants,  and  either  in 
trust  or  for  their  own  benefit,  and  whether  equal  benefits 
-  are  intended  to  be  given  or  not ;  (t)  and  the  like  principle 
applies  to  the  estate  which  a  married  woman  appoints  under 
a  general  testamentary  power,  (^t) 

The  rules  and  exceptions  above  mentioned  depend  on  the 
intention   of  the  testator,  (y)     "Where,  therefore,  a  testator 

(p)  Shallcross  v.  Finden,  3  Ves.  739;  Corser  v.  CartwHght,  8  Ch.  975, 
L.  R.  7  H.  L.  735  ;  Re  Bate,  43  Ch.  D.  601 ;  Re  Head,  45  Ch.  Div.  310 ; 
Re  Sankey,  W.  N-  (89)  79. 

(7)  Re  De  Burgh  Lmomn,  41  Ch.  D.  568 ;  Re  Barber,  31  Ch.  D.  669. 

(r)  Shallcross  v.  Finden,  supra. 

{»)  Harris  v.  Watldvs,  Kay,  438. 

(0  Re  Tanrjueray  Willaume,  20  Ch.  Div.  479. 

(?0  Re  De  Burgh  Lawson,  41  Ch.  D.  568;  Re  Barber,  31  Ch.  D.  6G9. 

(«)  Re  Baiky,'l2  Ch.  D.  268. 
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directs  his  debts  to  be  paid  by  his  executors,  and  he  devises  Devise  to  one 
real  estate  to  one   of  them  only,  the  implication  will   not  gxe^cutors. 
arise ;   and  the  estate  so  devised  will  not  be  charged,  (w') 
although  of  course  it  would  now  be  legal  assets  under  the 
Statutes  above  referred  to. 

The  other  exception  to  the  rule  above  stated  is  where  a  Express  fund 
testator  has  appropriated  or  expressly  charged  a  particular  J,"?!"^*^'^  ^'^^ 
estate  or  fund  for  the  payment  of  his  debts.     In  this  case  it 
is  presumed  that  the  direction  that  the  debts  shall  be  paid 
was  intended  to  be  carried  into  effect  by  means  of  the  estate 
or  fund  so  appropriated  or  expressly  charged,  and  the  rest  of 
the  real  estate  will  not  be  charged — in  other  words,  the 
general  charge  by  implication  is  controlled  by  the  express  Implied 
appropriation  or  charge,  (a;)     But  where  a  will  contains  an  charge. 
express  charge  of  debts   generally,  the   whole   of  his   real 
estate   will,   in    general,   be    charged,   though    the    estate 
appropriated    will    be    applicable    before    the    other    real 
estate.  (?/) 

By  Lord  St.  Leonards'  Act,  1859  (c.  35),  s.  14,  it  is  enacted  22  &  23  Vict. 

that  "  where  by  any  will  which  shall  come  into  operation  *;:  ^^'  ®- 1\- 
•  r     -,  •      k  1  1  T  "ower  ot  de- 

after  the  passing  of  this  Act,  tae  testator  shall  have  charged  yisee  in  trust 
his  real  estate  or  any  specific  portion  thereof  with  the  pay-  *■«  sell  or  mort- 
ment  of  his  debts,  or  with  the  payment  of  any  legacy  or  gg^^||.g  charged 
other  specific  sum  of  money,  and   shall   have  devised  the  with  the  pay- 
estate  so  charged  to  any  trustee  or  trustees  for  the  whole  of  "j-^i"  °gjgs 
his  estate  or  interest  therein,  and  shall  not  have  made  any 
express  provision  for  the  raising  of  such  debt,  legacy,  or    ; 
sum  of  money  out  of  such  estate,  it  shall  be  lawful  for  the 
said  devisee  or  devisees  in  trust,  notwithstanding  any  trusts 
actually  declared  by  the  testator,  to  raise  such  debts,  legacy, 
or  money  as  aforesaid  by  a  sale  and  absolute  disposition  by 
public  auction  or  private  contract  of  the  said  hereditaments 
or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 
in  one  mode  and  partly  in  the  other,  and  any  deed  or  deeds 
of  mortgage  so  executed  may  reserve  such  rate  of  interest, 

(w)  Warren  v.  Davies,  2  M.  &  K.  49.     Upon  the  question  how  far  an  Intention  to 
intention  to  )iass  the  le^al  estate  to  executors  or  trustees  may  be  implied  devise  legal 
i'rom  a  direction  for  the  payment  of  debts,  see  Be  Tanqueraij  Willaiime,  estate ; — 
20  Ch.  Div.   465;  Marshall  v.    Gingell,  21  Ch.  D.  790;   Corser  v.   Cart-  charge  of 
Wright,  8  Ch.  975;  and  from  the  fact  that  active  duties  are  imposed  upon  debts ; — active 
them  by  the  will,  Re  Davies.  24  Ch.  D.  190.  duties. 

(x)  Thomas  v.  Britnell,  2  Yes.  Sen.  314;  Corser  v.  Cartwriglit,  8  Ch. 
975,  L.  R.  7  H.  L.  735. 

{y)  Coxe  V.  Bassttt,  3  Ves.  155  ;   Wrigley  v.  Sylies,  21  B.  346.  ^^Z  >'  ^^  i^J-^ 
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and  fix  such,  period  or  periods  of  repayment  as  the  person  or 
persons  executing  the  same  shall  think  proper. 

The  powers  conferred  by  the  last  section  shall  extend  to 
all  and  every  person  or  persons  in  whom  the  estate  devised 
shall,  for  the  time  being,  be  vested  by  survivorship,  descent, 
or  device,  or  to  any  person  or  persons  who  may  be  appointed 
under  any  power  in  the  will,  or  by  the  Court  of  Chancery, 
to  succeed  to  the  trusteeship,  vested  in  such  devisee  or 
devisees  in  trust  as  aforesaid. 

If  any  testator  who  shall  have  created  such  a  charge  as  is 
described  in  the  14th  section  shall  not  have  devised  the 
hereditaments  charged  as  afoiesaid  in  such  terms  as  that  his 
whole  estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,  the  executor  or  executors  for  the  time 
being  named  in  such  will  (if  any)  shall  have  the  same  or 
the  like  power  of  raising  the  said  moneys  as  is  hereinbefore 
vested  in  the  devisee  or  devisees  in  trust  of  the  said  heredita- 
ments ;  and  such  power  shall  from  time  to  time  devolve  to 
and  become  vested  in  the  person  or  persons  (if  any)  in  whom 
the  executorship  shall  for  the  time  being  be  vested ;  but  any 
sale  or  mortgage  under  this  Act  shall  operate  only  on  the 
estate  and  interest,  whether  legal  or  equitable,  of  the  tes- 
tator, and  shall  not  render  it  unnecessary  to  get  in  any  out- 
standing subsisting  legal  estate. 

....  The  said  several  sections  shall  not  extend  to  a  devise 
to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  testator's 
whole  estate  and  interest  charged  with  debts  or  legacies, 
nor  shall  they  aifectthe  power  of  any  such  devisee  or  devisees 
to  sell  or  mortgage  as  he  or  they  may  by  law  now  do." 

These  statutory  provisions,  which  somewhat  altered  the 
old  law,  were  passed  in  consequence  of  the  somewhat  con- 
flicting state  of  the  authorities  as  to  the  persons  by  whom 
real  estate  charged  with  debts  could  be  sold  or  otherwise 
made  available  for  enforcing  the  charge.  AVhen  property 
is  charged  with  a  given  sum  of  money,  a  person  cannot  in 
general  purchase  or  lend  on  the  security  of  that  property 
utherwi.>e  than  subject  to  the  charge,  unless  with  the  con- 
currence of  the  person  entitled  to  the  benefit  thereof.  When, 
however,  it  was  said  before  the  passing  of  Lord  Eomilly's 
Act  that  real  estate  was  charged  with  debts  generally,  the 
word  "charged"  was  used  in  a  somewhat  different  sense. 
The  meaning  was  not  that  the  property  could  not  be  sold 
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without  the  concurrence  of  the  creditors ;  hut  that  the  real 
as  well  as  the  personal  estate  constituted  assets  for  the  pay- 
ment of  the  debts.     The  term  is  still  used  in  a  corresponding 
sense.     The  further  question  arises  then,  who  is  the  person 
to  make  the  real  estate  available?     The  sections  of  the  Act 
set    forth    above     answer    this    question ;    but    not    quite 
exhaustively.     S.  14  gives  power  (where  the  real  estate  in  Property 
question  has  been  devised  for  the  whole  interest  of  a  testator  trustees Vor 
to  a  trustee  or  trustees)  for  such  trustee  or  trustees  (what-  testator's 
ever  be  the  nature  of  the  trusts  expressed)  to  sell  or  mort-  ^^^"^"^  estate; 
gage  in  order  to  raise  the  money  for  the  payment  not  only  for  payment  of 
of  the  debts,  but  of  any  legacy  or  other  specified  sum  of  leg^'^'^s. 
money  charged  (2)  and  in  cases  where  the  real  estate  has  Power  of  ex- 
not  been  so  devised — e.g.,  where  it  has  been  devised  to  A.  ecutors. 
for  life,  and  then  to  B.  in  fee  or  in  tail,  (a)  or  where  the  Property  de- 
estate  has   descended  to  a  testator's  heir-at-law  subject  to  ^*^^"  ^  ' 
such  a  charge,  then  the  like  power  is  by  s.  16  given  to  the 
executors  of  the  testator  :  and  having  regard  to  the  words 
"  legal  or  equitable,"  it  would  appear  that  they  can  convey  Power  to 
the  legal  estate,  if  it  was  vested  in  the  testator  at  the  time  '^°f  Y^ 
of  his  death.     Whether  the  sale  be  eifected  under  s.  14  or  _  .  ^^^^ 

Power  01  exec- 

under  s.  16,  the  trustee  or  trustees  or  executor  or  executors,  utors  to  give 
can  give  an  effectual  discharge  to  the  purchaser  or  mort-  receipts. 
gagee ;  and  the  purchaser  or  mortgagee  is  not  bound  to  see 
to   its   application,    or   to    obtain   the   concurrence   of  the 
creditors,  legatees,  or  other  persons  entitled  to  the  benefit  of 
the  charge.  (6)     Moreover  by  s.   17    purchasers   and  mort- 
gagees are  exempted  from  liability  to  enquire  whether  the 
powers  conferred  by  ss.  14  and  16,  or  either  of  them,  have 
been  properly  exercised.  An  administrator  cannot  exercise  the  Administrator. 
power  given  by  these  sections.     Even  an  administrator,  cum 
testamento  annexo,  had  no  such  power  before  the  Act,  and  its 
terms  show  that  even  he  is  excluded  from  its  operation,  (c) 

The  part  of  s.  18  above  set  forth  (d)  is   not   so   clearly  Power  of  de- 
expressed  as  it  might  be.     It  purports  to  except  froiu  the  ^^^^  benefit  to 
operation  of  the  previous  sections  the  case  of  a  beneficial  sell,  etc. 

(2)  Re  Tanqutray  Willmime,  20  Ch.  Div.  465 ;  Marshall  v.  Gingell,  21 
Ch.  D.  790 :  Re  Daries,  24  Ch.  D.  190. 

(a)  Be  Wihon,  H4  \V.  R.  512. 

(b)  Upon  the  question  whether  the  money  s':ould  be  raised  by  sale  or 
by  mortgage,  see  Metealfe  v.  Hutchinson,  1  Ch.  D.  591. 

(r)  Re  Clay,  16  Cli.  Div.  7. 

{(l)  The  early  part  .ipplieB  to  cases  before  1859. 
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devise,  as  distinguished  from  a  devise  in  trust  witliin  tLie 
meaning  of  s.  ]  4  ;  and  it  implies  that,  at  the  time  of  the 
passing  of  the  Act,  a  devisee  of  land  in  fee  or  in  tail  for  his 
own  benefit  charged  with  debts  or  legacies  could,  by  a 
proper  assurance,  sell  or  mortgage  for  the  purpose  of  satis- 
fying the  charge.  This  was  by  no  means  clear  at  the  time 
of  the  passing  of  the  Act ;  (e)  but  it  has  since  been  made 
more  clear  still  that,  where  real  estate  has  been  devised  to  a 
person  for  his  own  benefit,  subject  to  a  general  charge  of 
debts,  or  of  debts  and  legacies  or  annuities,  (/)  then  the 
devisee  is  entitled  to  raise  by  sale  or  mortgage,  and  to  give 
a  good  receipt  for  the  money  necessary  to  satisfy  the  charge, 
■without  the  concurrence  of  either  the  executors  or  the  per- 
sons entitled  to  the  benefit  of  the  charge.  In  such  case  it 
makes  no  difi'erence  if  the  devisee  purports  to  convey  as 
though  he  were  beneficial  owner,  (r/)  If,  however,  the  real 
estate  be  charged  only  with  legacies,  annuities,  or  specified 
debts,  or  other  sums  of  money  payable  to  persons  named, 
and  not  with  debts  generally,  then  the  purchaser  or  mort- 
gagee is,  as  a  general  rule,  (Ji)  and  in  absence  of  any  pro- 
vision to  the  contrary  contained  in  the  will  of  the  testator, 
bound  to  see  to  the  application  of  the  purchase  or  mortgage 
money,  or  to  obtain  the  concurrence  of  the  legatees  or  other 
persons  entitled.  {%) 

Upon  a  sale  or  mortgage  by  executors  or  trustees  of  real 
estate  subject  to  a  general  charge  of  debts,  or  of  debts  and 
legacies,  the  purchaser  or  mortgagee  is  not  bound  as  a  rule 
to  enquire  whether  any  debts  remain  unpaid,  unless  twenty 
years  have  elapsed  from  the  testator's  decease ;  and  a  purchaser 


(e)  See  observations  of  Lord  St.  Leonards  in  his  work  on  V.  &  P., 

p.  662,  note  (I.). 

Right  to  g-ive         (/)  The  right   to   give  receipts  where    there  is    a  general   charge   of 

dischargel'or     dehts  carries  with  it  the  like  right  as  to  legacies,  as  they  ought  not  to  bo 

lecjicies.  paid  until  after  the  debts :  Carlyon  v.  Truscott,  20  Eq.  351 ;  Be  Tanqueray 

Willaume,  20  Ch.  Div.  465. 

(g)  Corser  v.  Cartwright,  L.  E.  S  Ch.  975,  7  H.  L.  731.  The  House  of 
Lords  affirmed  the  decision  of  the  Court  of  Appeal  on  the  ground  that  the 
devisee  was  also  one  of  two  executors;  but  no  disapproval  of  tlie  main 
ground  of  the  decision  of  the  Court  of  Appeal  is  expressed  in  the  latter 
report,  and  at  pp.  740  and  742,  respectively,  Lords  Cairns  and  O'Hagan 
state  their  approval.  See  also  W.  of  England,  etc.,  Bank  v.  Murch,  23  Ch. 
Div.  152 ;  Storey  v.  Walsh,  18  B.  .'559 ;  Howard  v.  Chaffers,  2  Dr.  &  Sm. 
236;  Be  Bebheck,  W.  N.  (94)  68  ;  Be  Venn,  2  Ch.  (94)  112. 

(/i)  For  exceptions,  see  note  to  Elliot  v.  Merryman,  1  Wh.  &  Tu.  L.  0. 
Eq.  81,  e<  seq. 
(i)  lb.  p.  SO.     Sec  also  Be  Tanqueray-  Willaume,  20  Ch.  Div.  465. 
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under  an  ordinary  contract  is  not  entitled  to  make  any  such 
enquiry.  0')     After  the  lapse  of  twenty  years,  and  especially  Presumption. 
if  a  beneficiary  is  in  the  enjoyment  of  the  estate,  the  presump- 
tion is  that  the  debts  have  been  paid,  and  that,  therefore,  the 
executors   or   trustees   have  no  power  to   sell  or  mortgage 
to  enforce  the  charge.  (¥)     This  presumption  does  not,  how-  Executor,  etc., 
ever,  arise  in  the  case  of  an  executor  or  administrator  selling  celling  per- 
tlie  leasehold  or  other  personal  estate  of  his  testator,  (l)     Accord-  „  , 
ingly  a  purchaser  of  leaseholds  subject  to  an  annuity  created  holds  subject 
by  will,  is  not  entitled,  even  after  the  expiration  of  twenty  to  annuity. 
years,  to  require  the  executor  and  vendor  to  procure  the  con- 
currence of  the  annuitant  in  the  assignment,  (m) 

Where  a  purchaser  or  mortgagee  of  real  estate  charged  Notice  of 
with  debts  or  legacies  has  notice,  at  the  time  of  paying  or  intention  to 
advancing  his  money,  of   an   intention  on  the  part  of  the  pm-chase- 
vendor  or  mortgagor  to  misapply  the  money,  the  property  money,  etc. 
will  remain  subject  to  the  charge,  but  in  the  event  of  such 
misapplication,  the  onus  of  proving  notice  lies  on  the  creditor  Onus  of  proof 
or  other  person  attempting  to  impeach  the  transaction,  (n)  of  intended 
The  mere  fact  that  the  same  solicitor  acted  for  both  parties 

.,,         .  1       ,  n  i        i-  j_-  Same  solicitor 

Will  not  be  deemed  constructive  notice.  actino-  for  both 

A  direction  in  a  will  to  pay  debts  out  of  rents  and  profits  parties. 
of  real  estate,  prima  facie  charges  the  debts  on  the  corpus.  Charges  oa 
But  they  will  not  be  so  charged  if  the  will  contains  a  con-  '^"^P^*' 
text  shewing  that  annual  rents  and  profits  only  are  meant ;  (o)  on  annual 
and  even  then  if  debts  have  in  fact  been  paid  out  of  corpus,  rents,  etc. 
a  tenant  for  life  who  has  thereby  been  benefited  will  not,  in  Rights  of 
general,  be  liable  to  recoup  to  the  corpus  the  money  applied 
for  that  purpose,  (p) 


Section  V. — Right  of  Executor  or  Administrator  to  prefer  one 

Creditor  to  another  and  to  retain  his  oicn  Debt.  ,,.  ,  ,    e 

Kight  01  per- 

An  executor  or  administrator  has  the  right  so  far  as  relates  !"".^  repiesen- 

°  _  _  tative  to  pre- 

to  legal  assets,  and  before  judgment  for  administration,  to  fer  one  creditor 

(  /)  Re  Tanqueray-Willaume,  20  Ch.  Div.  466.  ^°  another  ; 

(k)  lb.  p.  480.     CurhjoH  v.  Tniscoft,  20  Eq.  348. 

(?)  lie  Whistler,  35  Ch.  D.  561 ;  Re  Vetm,  2  Ch.  (94)  101. 

(m)  Re   Whistler,  supra. 

(»)  Re    Tanqw:ray-Willaume,  supra;    Corser  v.    Cartwrirjlit,   L.  R.    7  Constructive 
H.  L.  731.     As  to  coDstructive  notice  generally,  see  infra.  notice. 

(o)  Metcalfe  v.  Hutchinson,  1  Ch.  D.  591. 

Ip)  Re  Green,  40  Ch.  D.  610  ;   Re  L'Utrminier,  1   Ch.  (94)  675  (power 
of  uppoiutment). 
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and  to  retain 
his  own  debt. 

Widow  ad- 
ministratrix ; 
— insolvent 
estate. 


Specialty  debt 
due  to  execu- 
tor and  others. 


Heir ; — 
specialty 
debt; 

simple  con- 
tract debt. 

Debts  due  to 
executor,  etc., 
in  trust. 


Administration 
judgment,  etc., 
takes  away 
right  of  pre- 
ference ; 

but  not  right 
of  retainer. 

Order  for 
accounts,  etc., 
under  0.  12, 
r.  10. 


prefer  one  creditor  to  another  of  equal  degree :  and  as  ho 
cannot  sue  himself,  he  has  also  the  right  to  retain  his  own 
debt  in  preference  to  paying  other  creditors  of  equal  degree 
with  himself;  {q)  and  upon  this  principle  a  widow  adminis- 
tratrix of  her  husband  whose  estate  is  being  administered  in 
the  Chancery  Division,  or  under  s.  67  of  the  C.  C.  Act,  1888, 
and  is  insolvent,  is  entitled  notwithstanding  s.  3  of  the  Married 
Women's  Property  Act,  1882,  (c.  76)  and  s.  10  of  the  Judica- 
ture Act,  1875  (c.  77)  to  retain,  out  of  assets  come  to  her 
hands  as  administratrix,  the  amount  of  a  loan  to  him  in  his 
business  out  of  her  separate  estate,  (r)  So  also  even  one  of 
several  executors  is  entitled  as  against  a  specialty  creditor, 
or  a  company  or  a  liquidator  claiming  calls  in  a  w^inding-up 
to  retain  in  respect  of  a  specialty  debt  due  from  his  testator 
to  a  body  of  trustees  of  whom  such  executor  is  one ;  (s) 
and  the  right  extends  to  so  much  of  the  assets  of  the  testator 
as  comes  into  the  possession  or  under  the  control  of  the 
executor,  or  is  paid  into  Court  during  his  lifetime.  (J)  It 
vFould  appear  that  an  heir  or  devisee  would  have  similar 
rights  as  to  estate  not  by  will  charged  w^ith  or  subjected  to 
debts,  but  not  in  respect  of  a  simple  contract  debt,  (u) 

An  executor  or  administrator  has  a  right  to  retain  not 
only  for  debts  which  he  claims  beneficially,  but  also  for  those 
to  which  he  is  entitled  as  trustee ;  and  it  has  been  held  by 
Malins,  V.C.,  that  he  is  bound  to  exercise  that  right  when 
requested  so  to  do  by  his  cestui  que  trust,  (y) 

A  judgment  or  decretal  order  for  the  administration  of  the 
estate  of  a  deceased  person  will  at  once  take  away  from  the 
executor  or  administrator  the  right  of  preference  which  he 
has  in  relation  to  creditors  other  than  himself;  (w)  but  not 
his  right  to  retain  his  own  debt;  nor  will  this  right  in 
general  be  aifected  by  the  fact  of  the  funds  liable  thereto 
having  been  paid  into  Court,  (a;)  nor  will  his  right  to  prefer 
one  creditor  to  another  be  affected  by  an  order  for  accounts 

(q)  Vibart  v.  Coles,  24  Q.  B.  Div.  364;  Ee  Jones,  31  Ch.  D.  440; 
Wilson  V.  Coxwell,  23  Ch.  D.  7G4  ;  Be  Compton,  30  Ch.  Div.  15 ;  Walters 
V.  W.,  18  Ch.  D.  182  ;  Be  Birt,  22  Ch.  D.  604 ;  Be  Campbell,  16  ib.  lyS  ; 
Be  Bolton's  Estate,  W.  N.  (92)  163.   ^Ycl 

(r)  Be  May,  45  Cli.  D.  499. 

(«)  Be  Hubback,  29  Ch.  Div.  934. 

(0  Be  Compton,  30  Ch.  Div.  15.  a^^ 

(m)  Be  Illidge,  27  Ch.  Div.  478. 

{v)  Sander  v.  Ileathfield,  19  Eq.  21 ;  see  also  Be  Wells,  45  Ch.  D.  571. 

(w)  Be  Wells,  45  Ch.  D.  575. 

(x)  Bichmond  v.  White,  12  Ch.  Div.  361. 
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and  enquiries  under  0.  12,  r.  10.  (jj)  Mr.  Hinde  Palmer's  Act  Effect  of  32  & 
will  not  be  so  construed  as  to  give  incidentally  to  an  executor  ^^  ^.^^y^'^  ^■,.  .  ' 
the  power  to  defeat   specialty   as  well  as   simple   contract  tainer. 
creditors;  although  the  Act,  by  augmenting  the  fund  for 
the  payment  of  simple  contract  debts,  has,  to  that  extent, 
enlarged  the  executor's  right  of  retainer,  (z)     If  a  receiver  be  Appointment 
appointed,  the  assets  will  be  intercepted  before  they  come  to  take^s^^awav 
the  hands  of  the  personal  representative ;  and  to  that  extent  right. 
the  appointment  will  prevent  him  from  exercising  his  right 
of  retainer  ;  (a)  but  the  Court  will  not  appoint  a  receiver  for  Appointment 
the  mere  purpose  of  preventing  an  honest  executor  or  adminis-  merely  to  in- 
trator  from  exercising  his  right  either  to  retain  his  own  debt  tercept  right 
or  before  judgment,  to  prefer  one  creditor  to  another.  (6)  °[  P^*^^*^""*^*^' 
When  the  assets  are  partly  legal  and  partly  equitable,  the  j,    .    , , 
executor  or  administrator  has  no  right  to  retain  the  whole  assets. 
of   his    debt    out    of    equitable    assets,    if    they    are    not 
sufficient   to   pay  the  other  debts  in  full,  but  only   a  pro- 
portionate part  pari  passu  with  the  other  creditors ;  and  if  by  Terms  on 
exercise  of  his  privilege,  he  gets  paid  part  of  his  debt  only,  "^  ."^    execu- 
he  will  not  be  allowed  to  resort  to  the  equitable  assets  for  resort  to. 
payment  of  the  remainder,  until  the   other  creditors  shall 
have    received    thereout    as    large   a    proportion   of  their 
respective  debts  as  he  hims-elf  has  received  out  of  the  legal 
assets  in  respect  of  his  debt,  (c)      So  also  any  other  creditor     , 
who  has  a  preference  in  the  case  of  legal  assets  and  who  has 
exhausted  those  assets  in  obtaining  part  payment  of  his  debt, 
will  not  be  entitled  to  resort  to  the  equitable  assets  until 
all  the  other   creditors  shall  have  received  thereout  a  like 
proportion  with  himself  of  their  respective  debts,  (d) 

An  exception  to  the  rules  above  stated  as  to  the  right  of  No  right  tore- 
retainer   and  of  preference    arises    when    administration    is  tain,  etc.,  when 

T  mi        T\     1  T->'    •   •  Ml  creditor  IK  ad- 

gTanied  to  a  creditor.       ihe  Probate  Division  will  not  now  juinigtrator. 
make   such  a  grant  except   upon  the  terms  of  the  creditor 
entering  into  a  bond  with  a  condition  to  pay  all  the  debts 
pro  rata,  his  own  included,  (e) 

(y)  Re  Barrett,  43  Ch.  D.  70. 

(z)  Re  Jones,  31  Ch.  D.  440 ;  Wilson  v.  Coxwell,  23  Ch.  D.  764 ;  Re 
Briggs,  W.  N.  (94)  162. 

(a)  Re  Jones,  31  Ch.  D,  440 ;  Re  Harrison,  32  Ch.  D.  397 ;  Re  Birt, 
22  Ch.  D.  604. 

(6)  Re  Wells,  45  Ch.  D.  575. 

(c)  Bain  v.  Sadler,  12  Eq.  570. 

id)  lb. 

(e)  Re  Brackenbury,  2  P.  D.  272 ;  for  form  of  bond,  see  Tristram  and 
Cuote's  Probate  Practice,  Appendix  5,  Form  49. 
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Discretion  of 
execalors. 


Direction  in 
will  as  to  debts. 


Not  binding  on 
creditors. 


General  per- 
sonal estate. 

Real  estate  de- 
vised in  trust 
to  pay  debts. 


Tenant  for  life 
and  remainder- 
man. 


Section  VI. — Order  of  Aiyplication  of  Assets  for  Payment 
of  Debts. 

Thougli  debts  are  Tpajaihle  pari  passu  out  of  equitable  assets, 
it  does  not,  of  course,  follow  that  all  equitable  assets  stand 
on  the  same  footing.  If  one  estate  were  devised  in  trust  to 
sell  for  the  payment  of  debts,  and  another  to  A.  for  his  own 
benefit,  but  charged  with  debts,  then,  though  both  estates 
are  equitable  assets,  yet  it  is  only  reasonable  that  the  proceeds 
of  the  former  estate  must  be  exhausted  before  the  latter  can 
be  resorted  to. 

It  is  proposed  now  to  treat  of  the  order  in  which  the 
various  classes  of  assets  are  applicable  for  payment  and 
satisfaction  of  the  debts  and  liabilities  of  a  deceased  person  ; 
but  it  will  be  borne -in  mind  that  the  executors  or  adminis- 
trators are  not  bound  to  apply  them  in  this  order  in  the  first 
instance  ;  as  the  result  of  so  doing  might  be  to  delay  pay- 
ment to  the  creditors  for  an  unreasonable  time.  Executors 
or  administrators  will  be  justified,  as  between  themselves 
and  all  persons  interested  in  the  estate,  in  dealing  witli 
the  assets  as  they  think  best  for  the  purjDoses  of  administra- 
tion. (/)  The  order  in  which  the  assets  are  so  applicable  in 
general,  is  also  liable  to  be  controlled  by  any  direction  to  the 
contrary  contained  in  the  will  of  the  deceased.  Such  a 
direction  is  not  binding  on  creditors  ;  but  if  the  proper  oicler 
of  application  be  not  observed  in  the  first  instance ;  and  if 
the  estate  be  more  than  sufficient  to  discharge  the  debts  and 
liabilities,  the  rights  of  all  parties  interested  will  be  adjusted 
afterwards  by  the  process  of  marshalling,  or  quasi  marshall- 
ing treated  below. 

The  order  of  application  is  as  follows  : — 

1.  The  general  personal  estate  not  specifically  bequeathed, 

after  deducting  general  legacies — legal  assets,  (g) 

2.  Keal  estate  devised  expressly  in  trust  for  the  payment 

of  debts — equitable  assets. 

(/)  Davus  V.  Nicalson,  2  D.  &  J.  693  ;  Animsen  v.  Whitttll,  4  Eq.  302  ; 
Aslnoorth  v.  Munn,  34  Ch.  D.  891. 

As  to  the  funds  out  of  which  debts  will  be  deemed  to  have  been  paid 
for  the  purpose  of  adjusting  the  accounts  between  tenant  for  life  and 
remainderman  ;  see  AWmsen  v.  Wlnttle,  supra  ;  Re  Wliitehead,  1  Ch.  (94) 
G83  ;  Marshall  v.  Croniher,  2  Ch.  D.  199  ;  Lambert  v.  L  ,  16  Eq.  320 ; 
Me  Harrison,  43  Ch.  D.  55. 

(3)  Tretheinj  v.  Helyar,  4  Ch.  D.  53 ;  Blami  v.  Bell,  7  ib.  382. 
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3.  Eeal  estate  descended  (Ji) — legal  assets  at  Common  Law  Real  estate 

(except  in  the  case  of  copyhold  and  customary  lands  descended. 
and  hereditaments) — so   far   as   related   to   debts   of 
record  against  the    deceased,  and  specialty  debts  in 
which  the  heirs  were  bound — equitable  assets  as  to  . 
simple   contract  creditors   under   3   &   4  Will.  4,  c. 
104.  (^■) 

4.  Eeal  estate  devised  but  charged  with  debts — equitable  Real  estate 

a-ets.(i)     ^  •  f-lf--^'^ 

5.  General  legacies. 

6.  Eeal  estate  specifically  devised,  residuary  real  estate,  specifically  de- 

and    specifically     bequeathed     personal     estate     not  ^'^'^  '  '^  ^' 
charged  with  debts.     These  are  legal  assets,  and  are 
applicable  rateably.  (h) 

(Ji)  See  Hurst  v.  H.,  28  Ch.  D.  169,  where  Pearson,  J.,  refused  to 
charge  with  costs,  in  priority  to  estate  specifically  devised  and  be- 
queathed, a  life  interest  which  had  passed  to  the  heir  under  a  forfeiture 

cllUSG 

(i)  Re  Illidge,  27  Ch.  Div.  484. 

(j)  In  practically  all  the  existing  text  books  the  class  of  assets  fifthly 
or  sixthly  (see  next  note)  applicable  is  stated  to  be  general  or  pecuniary 
legacies.  This  is  somewhat  confusing,  unless  the  first  item  be  stated  ns 
the  general  personal  estate  after  dtducting  legacies ;  but  this  point  would 
not  arise  according  to  a  recent  authority — Ee  Bate,  43  Cli.  D.  GOO, 
where  it  was  decided  by  Kay,  J.,  that  the  whole  of  the  personal  estate  ■ 
not  specifically  bequeathed  and  not  excepting  pecuniary  legacies,  must 
be  applied  in  payment  of  debts  before  the  real  estate  could  be  resorted 
to.  The  contrary  was  decided  by  Wood,  V.-C,  in  1866  in  Binns  v. 
Nichols,  2  Eq.  261,  and  has  recently  been  decided  in  Be  Salt,  2  Ch.  (95) 
203 ;  (see  also  Be  Butler,  3  Ch.  (94)  250 ;  Tipping  v.  T.,  1  P.  W.  730 
Bobtrts  V.  Hanhy,  Amb.  127),  and  is  implied  in  (among  other  cases!, 
Bugilale  v.  D.,  14  Eq.  234  ;  Tomkins  v.  CoWmrst,  1  Ch.  D.  626 ;  Far- 
quharson  v.  Floyir,  3  Ch.  D.  109.  Otherwise  the  questions  there  decided 
would  not  have  arisen. 

(k)  Jackson  v.  Fease,  19  Eq.  96  ;    Be  Price,  31  Ch.  D.  485 ;    Lancefield 
V.  Iggulden,  10  Ch.  136;   Pliillips  v.  Lou\  1  Ch.  (92)  50.     If  the  real  Liability  of 
estate  be  charged  with  pecuniary  legacies  or  portions,  the  legatees  or  I'^^l  estate 
portiouists  will  not  have  to  contribute  in  the  first  instance  towards  the  charged  with 
debts  in  the  event  of  the  estate  proving  insufficient ;   but  the  residuary  legacies,  etc. 
real   estate   must   contribute    rateably   with   the    specific   devisees   and 
legatees,  according  to  its  full  value  without  deducting  the  amount  of  the 
pecuniary  legacies  or  portions :  Be  Bawden,  1  Ch.  (94,  693. 

According  to  some  of  the  cases  and  text  books  lands  comprised  in  a 
residuary  devise  in  the  case  of  wills  within  the  present  Wills  Act  of 
1  Vict.  c.  26  are  to  be  resorted  to  before  estate  specifically  devised  and 
bequeathed :  Lancefield  v.  Iggulden,  supra  (which  was  decided  by  Lord 
Cairns,  L.C.,  sind  James,  L.J.,  following  on  this  point  the  judgment  of 
Lord  Chelmsford  in  Hensman  v.  Fryer,  3  Cli.  420),  settled  the  law  in 
favour  of  all  such  estates,  where  they  exist,  being  applicable  pari  passu. 
In  fact  it  was  held  in  both  tliese  cases  that  a  residuary  devise  of  land 
remains  specific,  notwithstanding  s.  24  of  the  Wdls  Act.  The  Author 
has  a  very  distinct  recollection  of  James,  L.J.,  expressing  himself  with 
reference  to  Uensman  v.  Fryer,  very  much  more  strongly  than  ajipears  by 
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Estate  ap-  7.  Eeal  and  personal  estate  appointed  under  a  general 

pointed  under  power. 

a  power.  r  '  , 

The  property  must  have  been  actually  appointed ;  because 

the  Court  never  aids  the  non-execution  of  a  power,  (l)     This 

Money  due  to    rule  has  been  recently  applied  to  the  case  of  money  claimed 

estate  of  mem-  -^    ^^^  administrator  of  a  member  of  a  friendly  society  who 

ber  of  tnendly    .r    ,   .  /     x  j  J 

society.  died  intestate,  (m) 

When  personal  The  personal  estate  not  specifically  bequeathed,  may  be 
estate  ex-  exonerated  from  its  primary  liability  to  the  debts  of  a 
debts  etc.^  testator  by  express  declaration  of  intention  to  that  effect 
contained  in  his  will,  or  by  necessary  implication ;  though 
No  particular  no  particular  form  of  words  is  necessarj',  but  it  is  not  enough 
form  of  words;  ^^  show  that  the  real  estate  is  charged.     It  must  also  be 

rcQuircu.  i 

j  shown  that  the  personal  estate  is  intended  to  be  discharged, 

the  onus  being  on  the  persons  claiming  the  personal  estate,  (n) 

Relative  And  the  Court  will  not,  for  the  purpose  of  arriving  at  the 

amoun  s,  e  c.,   ^gg^g^^Qj.'g  intention  on  this  head,  take  into  consideration,  or 

01  real  ana 

personal  estate,  direct  any  inquiry  as  to  the  relative  amounts  or  values  of  the 

real  and  personal  estates  respectively,  wr  the  amount  of  the 

testator's  debts  and  liabilities,  e.g.,  if  real    estate  of  large 

value   were   devised   to   A.   charged   with   debts,   and   the 

general  personal  estate  were  bequeathed  to  B.  simpliciter,  no 

weight  would  be  given  to  the  fact  of  the  debts  exceeding 

the   amount   and  value  of  the  personal  estate,  though  the 

effect   would  be   that,  according   to   the   rule   in   question, 

Court  guided    B.  would   take   nothing   under    the    bequest.      The    Court 

solely  by  words  ^jji    j^  such  cases,  be  guided  entirely  by  the  expressions 

of  will.  .      T  .     ^1  -n  >/      -^  i 

contained  in  the  will. 


the  Eeport,  to  the  eiFect  that  the  judjres  in  the  Court  below  were  not  at 
liberty  to  disregard  the  well-considered  judgments  of  the  Court  of 
Appeal.  This,  however,  has  been  since  done  in  the  above-mentioned 
cases  of  Dugdale  v.  P.,  'I'omhins  v.  CoUhurst  and  Farquliarmn  v.  Floyer, 
as  to  another  point  which  was  not  decided  in  Lanci^field  v.  Iggulden.  For 
though  the  law  as  laid  down  in  that  case  (recognised  by  Chitty,  J.,  in 
November  1891,  in  Phillips  v.  Low,  cited  above),  must  now  be  accepted 
as  settled,  it  would  clearly  appear  that  Lord  Chelmsford  made  a  mistake 
in  deciding,  as  he  did  in  Hensman  v.  Fryer,  that  where  the  personal 
estate  was  insufficient  for  the  payment  of  debts  and  legacies,  pecuniary 
legatees  and  the  residuary  devisee  ought  to  contribute  rateably  to  the 
payment  of  the  debts  which  the  general  personal  estate  was  insufficient 
to  satisfy. 

(I)  Hvlmes  v.  Coghill,  12  Ves.  206.  As  to  property  appointed  by  the 
will  of  a  married  woman,  see  the  M.  W.  P.  Act,  1882,  s.  4,  and  infra, 
Part  II. 

(m)  Ashhy  v.  Costin,  21  Q.  B.  1).  401. 

(»0  Boutle  V.  Blundell,  1  Mer.  193 ;  Kilford  v.  lilaney,  31  Ch.  D.  Gl. 
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Where  the  personal  estate  is  bequeathed  beneficially,  and 
an  express  fund  is  provided  fur  payment  of  the  debts  by 
means  of  the  real  estate,  very  slight  indication  of  intention 
on  the  part  of  a  testator,  e.g.,  w^here  the  real  estate  was 
charged  not  only  with  the  debts,  but  also  with  the  funeral 
and  testamentary  expenses,  (o)  has  been  considered  sufficient 
to  induce  the  Court  to  hold  that  the  personal  estate  is 
exonerated.  But  a  distinction  has  been  taken  by  the  Court  Legatee  also 
between  those  cases  in  which  the  legatee  of  the  personal  ^^'^^utor. 
estate  is  also  the  executor,  and  those  in  which  he  is  not  so. 
The  reason  is  that  an  executor  generally  takes  the  personal 
estate,  subject  to  all  liabilities  attaching  thereto  ;  and  there- 
fore the  inference  of  exoneration  is  less  strung  when  the 
legatee  is  also  executor,  than  it  would  otherwise  be  ;  and  in 
such  case,  there  will  in  general  be  no  exoneration. 

It  was  indeed  held  in  two  cases  (p)  that  there  would  be 
no  exoneration  even  where  the  legatee  was  not  an  executor  ; 
but  it  has  been  held  in  other  cases  both  before  and  since, 
that  under  such  circumstances,  and  where  the  personal  Personalty  be* 
estate  has  been  bequeathed  not  by  way  of  residue,  but  as  a  '^^^li^  e  as  a 
whole,  and  either  with  or  without  an  enumeration  of 
particular  items,  the  personal  estate  will  be  exonerated,  {q) 
These  authorities  proceed  upon  the  footing  of  an  intention 
being  discovered  to  give  the  personal  estate  as  a  specific 
bequest;  and  the  balance  of  authority  is  in  their  favour; 
but  they  are  not  free  from  doubt,  (r)  If  the  personal  estate 
has  been  specifically  bequeathed,  of  course  it  is  not,  in 
general,  first  applicable  for  the  payment  of  debts.  In 
Powell  V.  Riley,  (s)  a  testator  bequeathed  all  his  household  Pow^^i  v.  Riley. 
goods  and  other  specified  articles,  and  all  other  his  personal 
estate,  to  his  wife  absolutely,  and  then  devised  a  freehold 
estate  called  the  Eye  Crofts  to  trustees  upon  trust  to  sell 
and  pay  his  debts,  and  to  pay  the  surplus  to  his  wife ;  and 
he  devised  another  freehold  estate  to  his  wife  absolutely  ; 

(o)  Of  course  there  would  be  no  exoneration  by  a  mere  direction  that 
the  funeral  expenses  should  be  paid  out  of  the  personal  estate ;  as  such 
words  would  be  mere  surplusage. 

(p)  Collis  V.  Robins,  1  D.  G.  &  Sm.  131 ;  Ousley  v.  Anstrntlicr,  10  B. 
453. 

(5)  Gilbertson  v.  G.,  34  B.  357. 

(r)  See  the  various  authorities  treated  in  2  Jarman  on  Wills,  4th  ed., 
pp.  661-669;  and  as  to  exoneration  of  the  personal  estate  generally,  see 
notes  to  D.  of  Ancafter  v.  Ma7jer,  1  Wh.  &  Tu.  L.  C.  Eq.  723. 

(s)  12  Eq.  175. 
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and  other  estates  to  his  wife  for  life,  with  remainders  over. 
The  Eye  Crofts  estate  was  insufficient  for  payment  of  debts. 
It  was  held  by  Malins,  V.-C,  that  the  bequest  of  personalty 
to  the  wife  was  specific,  and  that  such  bequest,  and  the 
specifically  devised  real  estates  ought  to  contribute  rateably 
to   the   payment  of  the  surplus  debts  for  which   the  Eye 
Crofts    estate    was    insufficient.     This    decision    has    been 
questioned   more  than  once,  so  far   as  it  decided  that  the 
bequest    of    the    personal   estate   was    specific ;    and   it   is 
doubtful  whether  it  would  now  be  followed,  (f) 
Part  of  person-      Where  a  specific  part  of  a  testator's  personal   estate   is 
alty  expressly  directed  to  be  applied  for,  or  expressly  charged  with  pa}'- 
ments  which,  as  a  rule  fall  upon  the  personal  estate  gene- 
rally, such  part  must  first  be  applied  in  exoneration  of  the 
assigned  in       rest ;  and  a  like  principle  applies,  so  as  to  charge  primarily 
ment  oTdebts    "^^^h  debts,  personal  estate  assigned  by  a  testator  in  his  life- 
etc,  in  testa-    time  in  trust  for  or  charged  with  the  payment  of  debts  (u) 
tor  s  lifetime,    -wliich  shall  be  owing  from  him  at  his  death.     If,  however, 

T?     'd        'f 

nesiaue  II  un-   j^^   ^j^^    former  case,   the  residue  of  the  testator's  personal 
disposed  of  '  ^ 

first  applicable,  estate  be  undisposed  of,  it  will  first  be  applicable,  (v)     When, 
Exoneration  by  therefore,  specific  personal  estate  is  directed  to  be  sold  in 
implication.      order  to  raise  so  much  of  a   testator's  funeral   and   testa- 
mentary expenses,  debts,  and  legacies,  as   the  proceeds  of 
real  estate  devised  in  trust  for  sale  shall  be  insufficient  to 
pay  and  provide  for,  and  the  other  personal  estate  is  be- 
queathed in  trust  for  specified  objects  beneficially,  that  other 
personal   estate   will    be    exonerated    by   necessary   imj^li- 
cation.  (w)     It  will  also  be  exonerated  from  debts  where  the 
testator  directs  that  his  real  estate  or  part  thereof  be  sold, 
that  the  sale  money  be  applied  in  payment  of  his  debts,  and 
that  the  residue  thereof  after  such   payment,  be  added  to 
his  personal  estate  and  held  in  trust  for  persons  named  in 
his  will,  (x) 
Trust  for  Where   a   testator   devises    and   bequeaths   his   real   and 

mixed  fund       personal  estate  in  trust  for  sale  and  conversion,  so  as  to 
form  a  mixed  fund  out  of  which  he  directs  his  debts  to  be 

(0  Re  Green,  40  Ch.  D.  613. 

(m)  Trott  V.  Buchanan,  28  Ch.  D.  446.  In  this  case  it  was  held  that  a 
testator's  personal  estate  was  not  exonerated  by  the  conveyance  of  real 
estate  in  his  lifetime  upon  trust  for  payment  of  the  debts  which  should 
be  owing  from  him  at  his  death. 

(v)  Heioett  v.  Snare,  1  D.  G.  &  Sm.  333 ;  Newhegin  v.  Bell,  23  B.  386. 

(w)  Kilford  v.  Blaneij,  31  Ch.  Div.  56. 

(a;)  Webb  v.  Jones,  1  Cox,  245 ;  Forrest  v.  Prescott,  10  Eq.  545. 
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paid,  then  the  personal  estate  and  the  proceeds  of  the  sale  of 
the  realty  will  be  applicable  rateably ;  and  if  there  be  any  Resulting 
surplus  not  disposed  of  by  the  will,  there  will  be  a  resulting  *'''^^*- 
trust,  so  far  as  relates  to  the  real  estate,  for  the  testator's 
heir  at  law  ;  and  as  to  the  personal  estate  for  his  widow,  if 
any,  and  statutory  next  of  kin.  (y)  But  it  is  not  necessary 
that  the  testator  should  have  directed  an  absolute  conver- 
sion.    It  is  sufficient,  if  there  appear  by  will  an  intention  Implied 

,  ,  -ji-irxi  jri  J  •        direction  to 

to  create  a  mixed  lund  oi  the  proceeds  oi  sale  and  conversion  convert 
of  the  realty  and  personalty,  out  of  which  the  debts  or  debts 
and  legacies  are  to  be  paid,  (z) 

Where  a  testator  provides  a  specific  fund  for  the  payment  Specific  fund 
of  his  debts,  and  declares  that  the  rest  of  his  estate  shall  be  ordinary 'rules 
exonerated  therefrom,  his  intention  cannot,  of  course,  be 
carried  into  efiect,  if  the  specific  fund  prove  deficient.  In 
such  case  the  assets  intended  to  be  exonerated  will  be 
applicable  to  make  up  the  deficiency  (a)  according  to  the 
ordinary  rules  of  priority  already  explained. 

Where  the  Court  holds  that  the  personal  estate  is  exone- 
rated, it  generally  does  so  upon  the  presumed  intention  of 
the  testator  to  benefit  the  persons  entitled  to  the  personal 
estate  at  the  expense  of  those  entitled  to  the  real  estate. 
If,  therefore,  the  gift  of  the  personal  estate  lapses,  then,  in  Lapse, 
absence  of  any  direction  to  the  contrary  contained  in  the 
will,  it  will  go  to  the  next  of  kin  charged  with  its  primary 
liability  to  the  payment  of  debts.  (&)  But  when  there  is  no 
particular  bequest  of  the  personal  estate,  and  the  testator 
declares  that  it  shall  be  exempt,  it  will  be  exempt  ac- 
cordingly, even  in  favour  of  the  next  of  kin.  In  such  a 
case  it  has  been  held  that  the  exemption  was  intended  to  be 
for  the  benefit  of  the  persons  whoever  they  might  be,  upon 
whom  the  personal  estate  might  devolve,  (c) 

The  rules  above  stated  as  to  the  exoneration  of  the  personal  Mortgage 
estate  originally  applied,  with  some  exceptions,  to  mortgage  "'^"*^- 
debts  created  by  a  deceased  person,  or  adopted  by  him  in  his 
lifetime  as  debts  of  his  own.      This  state  of  the  law  was 

iy)  Elliott  V.  Dearsley,  16  Ch.  Div.  323.  As  to  resulting  trusts,  see 
Chapter  II.,  infra. 

(z)  Allan  V.  Gott,  7  Ch.  439 ;  Singleton  v.  Tomlinson,  3  App.  404  ;  Be 
Sankey,  W.  N.  (89)  79. 

(a)  Brook  v.  E.  of  Warwick,  1  H.  &  T.  142. 

(b)  Kilford  v.  Blaney,  31  Ch.  D.  56. 

(c)  Fisher  v.  F.,  2  Keen,  610;  Dacre  v.  Fatrichson,  1  Dr.  &  Sm.  189  ; 
Y(ywng  v.  Y.,  26  Be.  522, 

S  2 
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17  &  18  Vict,  altered  by  what  is  known  as  Locke  King's  Act  (17  &  18  Vict, 
c.  113)  passed  in  1854,  and  the  Acts  amending  the  same.  By 
the  Act  of  1854  it  was  enacted  that  "  when  any  person  shall 
after  the  31st  December,  1854,  die  seised  of  or  entitled  to 
any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall,  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not,  by  his  will,  or  deed,  or  other 
document,  have  signified  any  contrary  or  other  intention,  the 
heir  or  devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate  or  any  other  real  estate  of  such  person,  but  the  land 
or  hereditaments  so  charged  shall,  as  between  the  different 
persons  claiming  through  or  under  the  deceased  person,  be 
primarily  liable  to  the  payment  of  all  mortgage  debts  with 
which  the  same  shall  be  charged,  every  part  thereof,  ac- 
cording to  its  value,  bearing  a  proportionate  part  of  the 
Act  not  to  mortgage  debts  charged  on  the  whole  thereof."  (d)  The  Act 
affect  right  of  contains  a  proviso  that  "  nothing  herein  contained  shall  affect 
or  diminish  any  right  of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  full  payment  or  satisfaction  of  his 
mortgage  debt  either  out  of  the  personal  estate  of  the  person 
so  dying  as  aforesaid  or  otherwise. 
Moore  v.  M.  Ill  the  year  1863  it  was  held  by  the  Court  of  Appeal  (e) 

that  a  testator  showed  "  a  contrary  intention  "  within  the 
meaning  of  the  Act  by  directing  his  trustees  to  stand 
possessed  of  his  personal  estate  bequeathed  to  them  "  in  trust, 
in  the  first  place,  to  pay  all  his  just  debts,  funeral  and  testa- 
mentary expenses,  and  after  full  payment  and  satisfaction 
thereof,"  to  invest  the  residue  for  the  benefit  of  the  several 
persons  therein  named.  In  consequence  of  this  and  other 
30  &  31  Vict,  decisions  it  was,  by  30  &  31  Vict.  c.  69,  (passed  in  the  year 
^-  ^^-  1867)  enacted  that  (s.  1)  "in  the  construction  of  the  will  of 

intention.         any  person  who   may  die  after  the  Slst  December,    1867, 

((Z)  I.e.,  different  properties  must  bear  the  debt  rateably  according  to 
their  respective  values  at  the  death  of  the  owner  of  the  equity  of  redemp- 
tion :  Tredrail  v.  Mason,  7  Ch.  D.  655  ;  Leonino  v.  L.,  10  Ch.  D.  460 ;  Re 
Neumarch,9  Ch.  Div.   12;  Re  Athill,  16  Ch.  Div.  211;  Re   Dunlop,  21 
Right  to  refuse  Ch.  Div.  583 ;  Sackville  v.  Smith,  17  Eq.  153.     Upon  the  question  how 
onerous  gift,      far  a  person  is  entitled  to  refuse  a  devise  of  property  mortgaged  beyond 
its  value,  and  to  accept  other  gifts  under  the  same  will,  see  Syer  v.  Glad- 
stone, 30  Ch.  D.  614 ;  Re  Hotchkys,  32  Ch.  D.  408. 
(e)  Moore  v.  M.,  1  D.  J.  &  S.  602. 
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a  general  direction  that  the  debts,  or  that  all  the  debts 
of  the  testator  shall  be  paid  out  of  his  personal  estate,  shall 
not  be  deemed  to  be  a  declaration  of  an  intention  contrary  to 
or  other  than  the  rule  established  by  the  said  Act,  unless  such 
contrary  or  other  intention  shall  be  further  declared  by  words 
expressly,  or  by  necessary  imj)lication,  referring  to  all  or 
some  of  the  testator's  debts  or  debt  charged  by  way  of 
mortgage  on  any  part  of  his  real  estate  (s.  2).  In  the  con-  Vendor's  lien, 
struction  of  the  said  Act,  and  of  this  Act  the  word  '  mortgage ' 
shall  be  deemed  to  extend  to  auy  lien  for  unpaid  purchase- 
money  upon  any  lands  or  hereditaments  purchased  by  a 
testator." 

The  general  terms  of  the  first  Act,  and  especially  the  use  Leaseholds. 
of  the  words  "  heir  or  devisee,"  showed  that  leaseholds  were 
not  intended  to  be  within  its  provisions,  and  it  was  so  held 
accordingly.  (/)  Moreover,  it  is  obvious  that  s.  2  of  the 
Act  of  1867  did  not  apply  to  a  lien  for  the  unpaid  purchase- 
money  for  land  purchased  by  a  person  who  died  intestate ; 
that  this  was  in  fact,  a  casus  omissus.  It  was  accordingly 
held  (</)  that  the  heir-at-law  of  a  purchaser  of  real  estate  who 
had  died  intestate  before  completion,  was  entitled,  notwith- 
standing this  section,  to  have  the  purchase  completed  for  his 
(the  heir's)  benefit  at  the  expense  of  the  personal  estate. 

To  remedy  these  defects,  it  was  by  40  &  41  Vict.  c.  ^4  40  &  41  Vict, 
(passed  in  1877)  enacted  that  "  the  Acts  mentioned  in  the  ^-  ^*- 
Schedule  hereto  (the  two  Acts  above  set  forth)  shall,  as  to 
any  testator  or  intestate  dying  after  the  31st  December,  1877, 
be  held  to  extend  to  a  testator  or  intestate  dying  seised  or 
possessed  of  or  entitled  to  any  land  or  other  hereditaments  of 
whatever  tenure  which  shall  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or  sums  of  money  by 
way  of  mortgage,  or  any  other  equitable  charge,  including 
any  lien  for  unpaid  purchase-money ;  and  the  devisee 
or  legatee,  or  heir,  shall  liot  be  entitled  to  have  such  sum  or 
sums  discharged  or  satisfied  out  of  any  other  estate  of  the 
testator  or  intestate  unless  (in  the  case  of  a  testator)  he  shall 
within  the  meaning  of  the  said  Acts  have  signified  a  conti  ary 
intention  ;  (/t)     and    such   contrary   intention    sliall   not   be  Charge  of 

(/)  Re  Wormsley,  4  Cli.  D.  665.  *^^^*^'  '^*^- 

(g)  Harding  v.  H.,  13  Eq.  493. 

{h)  UpoB  the  con.<truction  of  these  words,  see  Re  Nevill,  59  L.  J.  Ch.  What  is  now 
511 ;  Re  Fleck.  37  Ch.  D.  677;  Re  Smith,  33  Ch.  D.  195;  Re  Newmarch,  a  contrary 
9    Ch.    Div.    12;    Re  Rosseter,  13  Ch.   D.  355;  Elliott   v.    Dearsley,  16  intention. 
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Acts  now 
apply  to  lands 
of  any  tenure. 


Acts  only 
applicable 
where  lien 
exists. 


Lands  de- 
livered in 
execution. 

Equitable 
mortgages,  etc. 

Specific  legatee 
of  shares,  etc., 
entitled  to 
exoneration. 

Proceeds  of 
sale  of  realty. 


Order  when 
Acts  do  not 
apply. 


deemed  to  be  signified  by  a  cbarge  of  or  direction  for  pay- 
ment of  debts  upon  or  out  of  residuary  real  and  personal 
estate,- or  residuary  real  estate." 

It  has  justly  been  observed  by  Kay,  J.,  (J)  that  these  Acts 
*'  are  not  in  any  respect  a  favourable  specimen  of  legislation  " ; 
but  it  would  appear  to  be  clear,  since  the  passing  of  the  last 
of  the  three  Acts,  that  the  two  former  ones  are  made  to  apply  to 
lands  and  hereditaments  of  any  tenure  ;  so  that  in  absence  of 
express  provision  to  the  contrary  in  the  will,  if  any,  of  the 
deceased,  the  heir,  devisee,  or  legatee,  will  himself  have  to 
pay  the  purchase-money  of  real  or  leasehold  estate  {j)  agreed 
to  be  purchased  by  the  deceased  or  the  unpaid  balance 
thereof,  (h)  This,  however,  is  subject,  as  observed  by  his 
Lordship,  in  the  case  above  referred  to,  to  a  condition  that 
the  Act  can  only  apply  where  the  vendor  has  a  lien  for  his 
unpaid  purchase  money,  and  not  to  a  case  where  the  vendor 
has  given  up  or  waived  his  lien,  (Z) 

The  Acts  apply  to  lands  delivered  to  a  judgment  creditor 
under  a  writ  of  elegit ;  (w)  and  they  apply  to  equitable  as 
well  as  legal  mortgages ;  (n)  but  none  of  them  apply  to 
personal  estate  other  than  leaseholds.  Therefore  a  specific 
legatee  of  shares,  stock,  or  other  like  personal  estate  is 
still  entitled,  in  absence  of  express  provision  to  the  contrary, 
to  have  discharged  out  of  the  general  personal  estate  the 
money  owing  on  any  pledge  of  the  subject-matter  of  the 
bequest  made  by  the  deceased  in  his  lifetime ;  and  a  like  rule 
would  appear  to  apply  to  the  proceeds  of  real  estate  devised 
in  trust  for  sale,  (o) 

Section  VII. — Secured  Creditors. 
Prior  to  the  passing  of  the  Judicature  Acts,  a  creditor 
whose  debt  was  secured  by  mortgage  or  otherwise  might 
prove  for  his  whole  debt  against  the  estate  of  his  deceased 

Ch.  Div.  323  ;  Be  Hooper,  W.  N.  (92)  151 ,'  Be  Campbell,  2  Ch.  (93)  206. 
As  to  the  order  in  which,  in  cases  not  within  the  Acts,  assets  are  applic- 
able in  exoneration  of  mortgaged  estates  on  behalf  of  the  heir  or  devisee, 
see  notes  to  Ancaster  v.  Mayer,  1  Wh.  &  Tu.  L.  C.  Eq.  767,  et  seq. 

(0  Be  Cockcroft,  24  Ch.  D.  94. 

(,/)  Be  Kershaw,  37  Ch.  D.  674. 

{ii)  Be  Cockcroft,  supra. 

ll)  This  clearly  appears  to  be  a  distinction  without  a  difference. 

(m)  Be  Anthony,  1  Ch.  (92)  4.')0,  3  Ch.  (93)  498. 

In)  Leonino  v.  L.,  10  Ch.  D.  460. 

(o)  Lewis  V.  L.,  13  Eq.  218  ;  Bothamley  v.  Sherson,  20  Eq.  314;  but  see 
Be  Butler,  W.  N.  (94)  128.    C?^U 
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debtor  even   if   it   were   insolvent,   and   might   afterwards 

realise  his  security,  so  long  as  he  did  not  receive  altogether 

more  than  twenty  shillings  in  the  pound  upon  his  debt,  (j?) 

Now  by  the  Judicature  Act,  1875  (c.  77),  s.  10,  it  is  enacted  Jud.  Act, 

that  "  in  the  administration  by  the  Court  of  the  assets  of  any  J^*^''  ^-  ^'^• 

-..ft  r    1  •      A  n  insolvent 

person  who  may  die  alter  the  commencement  of  this  Act,  and  estate,  etc. 

whose  estate  may  prove  to  be  insufficient  for  the  payment  in 

full  of  his  debts  and  liabilities,  and  in  the  winding  up  of  any 

company  under  the  Companies  Acts,  1862  and  1867,  whose 

assets  may  prove  to  be  insufficient  for  the  payment  of  its 

debts  and  liabilities  and  the  costs  of  winding  up,  the  same 

rules  shall  prevail  and  be  observed  as  to  the  respective  rights 

of  secured  and   unsecured  creditors,  and   as  to   debts   and 

liabilities  provable,  and  as  to  the  valuation  of  annuities  and  Valuation  of 

future  and  contingent  liabilities  respectively  as  may  be  in  '      * 

force  for  the  time  being  under  the  law  of  bankruptcy  with 

respect  to  the  estates  of  persons  adjudged  bankrupt.  (5) 


Section  VIII. — Payment  of  Legacies  and  Annuities. 

Legacies  are  generally  divided   into  two  classes,  namely  General  and 
general  and  specific.  specific 

»    1  •  1       1  ■      T  legacies. 

A  legacy  is  general  where  it  does  not  amount  to  a  bequest  r.  n  ■.■  f 
of  any  particular  thing  or  sum  of  money,  as  distinguished  general  legacy, 
from  all  others  of  the  same  kind.  Thus,  if  a  testator  gives 
A.  a  diamond  ring,  or  a  horse,  or  £1000  or  £1000  stock,  not 
referring  to  any  particular  diamond  ring,  horse,  money,  or 
stock,  as  distinguished  from  others,  these  legacies  will  be 
general,  (r) 

A  legacy  is  specific,  when  it  is  a  bequest  of  a  particular  of  specific 
thing,  or  sum  of  money,  or  debt,  as  distinguished  from  all  ^^S^^J- 

(p)  KellocVs  Case,  3  Ch.  776. 

Iq)  See  Bankruptcy  Act,  1883  (c.  52),  Schedule  II.,  rr.  9-17;  Bank-  Bankruptcy  <^  t^^yo. 
ruptcy  Rules,  1886,  Form  12;  Re  May,  iS  Ch.  D.  502  ;  Ex  parte  Norris,  Act,  1883,     /       "  •/} 
17  Q.  B.  Div.  728  ;  Be  Hopkins  (No.  1),  18  Ch.  D.  370 ;  Re  Hopkim  (No.  2),  Schedule  II.,  ^'^  ^    ^  < 
31  W.  R.  495  ;  Re  D'Epineuil,  20  Ch.  D.  217  (bill  of  sale)  ;  Re  Maggi,  20  rr.  9-17. 
Ch.  D.  515;  Ex  parte  Schojield,  12  Ch.  Div.  337  (bills  of  excliange,  etc.);  Bankruptcy 
Re  Bridges,  17  Ch.  D.  342;  Re  Smith,  22  Ch.  D.  5SG ;  Re   Talbot,  39  Rules,  1880, 
Ch.  D.  567  ;  but  compare  Qiuirtermaine's  Case,  1  Ch.  (92;  639  ;  Re  Fox,  1  Form  72. 
Q.  B.  (94)  438.  ^^^ 

A  judgment  creditor  does  not,  by   obtaining    an  order  appoiuting  a  «  Secured 
receiver  by  way  of  equitable  execution  of  a  debtor's  share  in  a  testator's  creditor." 
residuary  estate,  become  a  secured  creditor  under  the  Bankruptcy  Acts  : 
Re  Potts,  1  Q.  B.  (93;  648,  C.  A. 

(r)  See  notes  to  Ashburner  v.  Macguire,  2  Wh.  &  Tu.  L.  C.  Eq.  246. 
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others  of  the  same  kind.     Thus,  if  a  testator  gives  B.  "  my 

diamond  ring,"  "  my  black  horse,"  "  my  £1000  stock,"  or 

£1000  contained  in  a  particular  bag  or  "  owing  to  me  by 

C."  (s)    "  or    invested    in    Consols,"  (f)   in    these   and    like 

instances,  the  legacies  are  specific.    So  also  a  bequest  of  "  the 

black  horses  of  which  I  shall  be  possessed  at  the  time  of  my 

death  "  or  at  any  other  time ;  or  of  "  all  my  stock  in  the 

Midland  Kail  way  Company "  is  specific,  (u)     But  a  gift  of 

specific  articles  or  items,  "  and  all  other  my  personal  estate  " 

or  of  "  all  my  personal  estate  including  (or  excepting)  my 

Midland  Eailway  stock  "  would  not  be  specific,  (y) 

Priority  of  ^  specific  legatee  is  entitled  to  his  legacy  in  case  of  a 

specific  legacy,  deficiency  of  assets  in  priority  to  a  general  legatee  ;(w;)  but 

Demonstrative  there  is  in  addition  to  general  and  specific  legacies  a  third 

legacy ; —         class  of  legacies  partaking  of  the  nature  of  both,  namely 

demonstrative  legacies.     A  demonstrative  legacy  is  defined 

by  Lord  Thurlow  {x)  to  be  "  a  legacy  in  its  nature,  a  general 

legacy,  but  where  a  particular  fund  is  pointed  out  to  satisfy 

it,"  e.g.,  where  a  testator  commences  his  will  by  giving  a 

number  of  pecuniary  legacies  simplioiter  ;  and  then  further  on 

directs  that  they  shall  be  paid  out  of  some  particular  fund. 

Its  advantages.      A  demonstrative  legacy  possesses  the  advantages  both  of  a 

specific  and  a  general  legacy.     While  a  specific  legacy  has 

the  advantage  of  preference  over  a  general  legacy,  it  has  the 

disadvantage   that   if  the   subject-matter,  e.g.  the  testator's 

Ademption  of   diamond  ring  or  the  £1000  stock  standing  in  his  name,  be 

specific  legacy,  disposed  of  in  his  lifetime,  the  right  to  the  legacy  is  gone,  (jj) 

Must  be  of  (®)  ^^-     ^°  Bothamley  v.   Sherson,  cited  below,  and  explained  in  Re 

a  part  of  Ovey,  20  Ch.  Div.  682  (affirmed  by  D.  P.  8  App.  812),  Jessel,  M.R.,  said 

testator's  t^'^*  ^  specific  bequest  must  be  of  a  part  of  the  testator's  property,  and  a 

estate  P^'^*  ^^  distinoniis'if d  from  tlie  whole,  or  from  the  residue  of  the  property. 

(0  Re  Pratt,  1  Ch.  (94)  494 ;  but  see  Mytton  v.  M.,  19  Eq.  30. 
(m)  Bothamley  v.  Sherson,  20  Eq.  309;  Re  Green,  40  Ch.  D.  610;  Re 
Tunno,  45  Ch.  D.  66 ;  Macdonald  v.  Irvine,  8  Ch.  Div.  101 ;  Re  Gray,  36 
Beauest  of         Ch.  D.  205.     Upon  the  question  when  a  bequest  of  "shares"  will  pass 
"sliares  "  stock,  si  e  Re  Bodman,  3  Ch.  (91)  135. 

*»sfo  k ''' etc  ^")  Bothamley  v.  Sherson,  supra;  Robertson  y.  Broadbent,  8  App.  Cas. 

'         '     812  ;  Re  Hamilton),  W.  N.  (92)  74.     The  contrary  was  decided  by  Malins, 

V.-C,  in  Poivell  v.  Riley,  12  Eq.  175,  but  this  decision  has  been  doubted  : 

Re  Green,  40  Ch.  D.  613. 

Foreign  duty         0")  -^  specific  legatee  of  a  mortgage  debt  secured  on  proj^erty  situated 

abroad  is  entitled  to  be  recouped  out  of  the  general  personal  estate,  in 

respect  of  any  foreign  duty  and  expenses  of  realisation  which  may  have 

been  deducted  therefrom  before  pavment :  Re  Brodie,  W.  N.  (93)  161. 

(x)  Ashhurner  v.  Macgnire,  2  Br."C.  C.  109  ;  2  Wh.  &  Tu.  L.  C.  Eq.  246. 

(y)  Bothamley  v.   Sh>^rson,  20  Eq.  312;  Re   Tunvo,  i5  Ch.  D.  66 ;  Re 

Ord,   12  Ch.  D.  22;  Macdonald  v.   Irvine,  8  Ch.  Div.  101;  Morgan  v. 
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A  demonstrative  legacy  possesses  the  advantages  both  of  a 
specific  and  of  a  general  legacy,  as  if  the  particular  fund 
pointed  out  for  payment  of  the  legacy  exist,  that  legacy  will 
have  the  same  priority  as  a  specific  legacy ;  if  not,  then  it 
will  be  provided  for  as  a  general  legacy,  and  pari  passu  with 
general  legacies,  in  case  there  be  assets  applicable  for  that 
purpose,  (z) 

When  a  legacy  is  given  to  a  person  appointed  executor,  Legacy  to  ] 
the  presumption  is  that  it  is  given  to  him  in  that  character ;  executor. 
and  it  is  incumbent  on  him  to  rebut  that  presumption,  (a) 
If  he  do  not,  he  will  not  be  entitled  to  the  legacy  unless  he 
prove  the  will,  (b)  But  if  the  legacy  be  of  a  residue  or  a 
share  therein,  he  will  be  entitled  thereto  whether  he  prove 
the  will  or  not.  (c) 

If  a  testator  bequeaths  legacies  generally  and  then  makes  Charge  of 
a  gift  of  the  residue  of  his  real  and  personal  estate  in  one  '^2^°'*^^  °° 
mass,  the  legacies  will  be  charged  on  the  real  estate ;  and  it 
makes  no  difference  if  the  will  commence  with  a  direction 
that  the  debts  and  legacies  be  paid   by  the  executors.  (<?) 
But  a  mere  direction  that  executors  pay  legacies  "  out  of  my  "  Out  of  my 
estate  "  will  not  charge  them  on  the  realty ;  though  the  case  ^^  ^  ^' 
might   be   otherwise   if   all   the   estate   were  given   to   the 
executors,  (e) 

The  rules  above  stated  as  to  the  primary  liability  of  the  Primary 
personal  estate  to  the  payment  of  debts,  and  as  to  the  cir-  p^j-soL-fl  ° 
cumstances  under  which  they  will  be  payable  out  of  other  estate, 
assets  of  a  testator,  are   nearly  the   same   in   the   case   of 
legacies,  except  that,  in   absence  of  any  provision   to   the 
contrary  contained  in  the  will,  legacies  are  payable  not  pri-  Legacies  pay- 
marily  but  solely  out  of  personal  estate ;  (/)  and  except  that  ^^'^  ^°^^  °^^ 

Thomas,  6  Ch.  D.  176 ;  Maiiton  v.   Tabois,  30  Ch.  D.  98  ;  Re    Lane,  14 
Ch.  D.  856 ;  Be  Bridle,  4  C.  P.  D.  336  :  Ee  Freer,  22  Ch.   D.  622 ;  Ee 
Clowes,  1  Ch.  (93)  214  (ademption  of  specific  devise) ;  gee  also  Yardley  Ademption  of 
V.  Holland,  20  Eq.  428.    ^'^'^  specific  devise. 

(2)  Hodges  v.  Grant,  4  Eq.  140. 

(a)  Ee  Appleton,  29  Ch.  Div.  895. 

(b)  Ee  Reeve,  4  Ch.  D.  841. 

(c)  CJiristian  v.  Devereuz,  12  Sim.  264. 

(d)  Ee  Brooke,  3  Ch.  D.  631  ;  Ee  Bellis,  5  ib.  504 ;  Bray  v.  Stevens,  12 
ib.  162  ;  Ee  Baivden,  1  Ch.  (94)  693. 

(e)  Ee  Cameron,  26  Ch.  Div.  25.     Where  a  devisee  or  his  assigns  has  Back  rents. 
or  have  been  in  possession  of  real  estate  charged  with  the  payment  of 
legacies,  and  the  estatf^  proves   insufficient  to   satisfy  the  legacies,  the 

legatees  are  not  entitled  to  back  rents  :  Garfitt  v.  Allen,  37  Ch.  D.  48. 

.   (/)  Re  Ovey,  31  Ch.  D.  113;  Mliott  v.  Dearsley,  16  Ch.  Div.  322.     For 

points  in  which  tliey  differ,  sec  Allan  v.  Gott,  7  Ch.  443.   ■^--V 
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Right  of  iv- 
tainer  of  debt 
due  from 
legatee. 


Specific 
devisee,  etc. 

Debt  due  from 
husband. 


Wife's  equity 
to  settlement. 


Trust  legacy 
set  aside. 


Interest  on 
specific  legacy 


on  general 
legacy  ; 


on  legacy  in 
satisfaction  of 
a  debt,  etc. ; 


Trustee  in 
bankruptcy. 


the  debts  must  be  paid  in  any  event,  if  the  testator  has 
sufficient  assets  for  that  purpose.  This  is  not  so  with  regard 
to  legacies,  which  are  matters  of  mere  bounty  on  the  testator's 
part. 

A  person  entitled  to  a  general  legacy  or  to  an  aliquot 
share  of  residue  of  the  personal  estate,  or  the  proceeds  of 
sale  of  the  real  estate  of  a  testator  or  intestate,  who  was 
indebted  to  the  testator  or  intestate  at  the  time  of  his  decease 
cannot,  as  a  rule,  successfully  claim  his  legacy  or  share 
without  bringing  into  account,  and  allowing  the  amount  of 
the  debt  with  interest  at  £4  per  cent,  from  the  date  of  the 
death,  not  even  if  the  debt  be  barred  by  the  Statute  of 
Limitations.  This  rule  has  been  recently  held  to  apply  to  a 
specific  bequest  of  money ;  (f/)  but  it  does  not  apply  to  a  specific 
devise  or  bequest  of  real  or  leasehold  estate.  (Ji)  It  did, 
however,  apply  to  a  debt  due  from  the  husband  of  a 
legatee  or  next  of  kin,  if  she  had  been  married  before  1883, 
and  the  legacy  or  share  had  not  been  limited  to  her  separate 
use ;  on  the  ground  that  such  a  gift  to  a  married  woman 
was,  at  law,  a  gift  to  her  husband.  But  her  equity  to  a 
settlement  was  paramount  to  and  had  priority  over  such 
right  of  retainer,  (j) 

When  an  executor  has  set  aside  and  invested  a  trust 
legacy,  he  is  not  entitled  to  apply  the  same  or  the  income 
thereof  in  discharge  of  a  debt  due  to  the  testator  from  any 
of  the  persons  interested  therein.  (/) 

Subject  to  any  provision  to  the  contrary  contained  in  the 
5  will  of  the  testator,  a  specific  legacy  of  an  income  producing 
fund  will  carry  the  actual  income  produced  from  the  time 
of  the  testator's  death ;  (Jt)  and  a  general  legacy  will  carry 
interest  at  the  rate  of  4  per  cent,  per  annum  from  the  expi- 
ration of  one  year  from  his  death.  (Z)  But  a  legacy  payable 
at  a  future  day  carries  interest  only  from  the  time  fixed  for 
payment,  (m)     If,  however,  a  legacy  be  given  in  jyraesenti  in 

(g)  Be  Taylor,  1  Ch.  (94)  671. 

Qi)  Be  Akerman,  3  Oh.  (91)  212. 

(0  Be  Batchelor,  16  Eq.  481 ;  Be  Cordwell,  20  Eq.  644  ;  Be  Briant,  39 
Ch.  D.  471  ;  Boherts  v.  Cooper,  2  Cli.  (91)  335. 

( j)  Ballard  v.  Marsden,  14  Ch.  D.  374.  As  to  the  claim  of  the  trustee 
iu  bankruptcy,  etc.,  of  a  residuary  legatee  under  like  circumstances,  see 
Be  Hodgson,  9  Ch.  D.  673  ;  Be  Orpen,  16  Ch.  D.  202. 

(fe)  Clive  V.  a,  Kay,  606 ;  Be  Clements,  1  Ch.  (94)  669. 

(l)  Be  Bignold,  45  Ch.  D.  496 ;  Be  Percy,  24  ih.  616. 

( m)  Lord  v.  L.,  2  Cli.  789 ;  Be  George,  5  Ch.  Div.  837 ;  Be  Judkin,  25 
Ch.  D.  743 :  Be  Gardner,  W.  N.  (92)  164. 
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satisfaction  of  a   debt ;  («)   or   to   an   infant   child   of  the 
testator ;  or  to  an  infant  to  whom  the  testator  has  placed 
himself  in  loco  parentis ;  (o)   or  if  it  be   charged  upon,   or  on  legacy- 
directed  to  be  raised  and  paid  out  of  the  rents  and  profits,  [^nd^^   °^ 
or  by  mortgage  of  real  estate,  (jp)  then  interest  will  bo  pay- 
able from  the  death  of  the  testator. 

When  a  stranger  gives  a  legacy  to  an  infant  contingently  on  contingent 
upon  his  attaining  the  age  of  twenty-one  years,  no  interest  legacy. 
will,  as  a  rule,  be  payable  during  his  minority.     If,  how-  Legacy  to  be 
ever,  the  legacy  is  directed  by  the  will  to  be  at  once  severed  ^^  °"^": 

SGVGrGQ 

from  the  rest  of  the  estate  of  the  testator,  and  if  severance 
be  necessitated  by  something  connected  with  the  legacy 
itself,  the  infant  will,  as  a  rule,  be  entitled  to  the  inter- 
mediate income ;  and  the  same  will  be  applicable  for  his 
maintenance.  (5)  But  it  has  been  recently  held  that  the 
rule  is  otherwise  if,  in  order  to  give  effect  to  the  directions 
contained  in  the  will,  the  severance  must  be  made  for  the 
benefit  of  the  residuary  legatees,  (r)  If  the  legacy  has  been 
bequeathed  by  the  infant's  father,  or  by  a  person  standing 
in  loco  parentis  then,  even  without  any  direction  for  seve- 
rance, it  will  carry  interest  at  the  rate  of  4  per  cent,  per 
annum  from  the  testator's  death,  (s)  But  not  if  the  father  Other  fund 
has  provided  another  fund  for  the  infant's  maintenance,  (t)      Y^°7^^^^  ^^ 

mi         •  •  T  •  1  •   1  •  lather  for 

I  he  time  withm  which  an  action  to  recover  a  legacy  may  maintenance. 
be  brought  is  now,  under  the  Eeal  Property  Limitation  Act,  Recovery  of 
1874,  0.  57,  s.   8  (which   came  into   operation   on   the  1st  legacy. 
January,  1879),  twelve  years  next  after  a  present  right  to  Limitation 
recover  the  same  shall  have  accrued  to  some  person  capable  Act,  1874,  s.  8. 
of  giving  a  discharge  for  or  release  of  the  same,  or  as  the 
case  may  be,  from  the  time  when  some  payment  shall  have 
been  made  on  account  thereof,  or  some  acknowledgment  of 

(n)  Clarhe  v.  Sewell,  3  Atk.  99 ;  Askew  v.  Thompson,  4  K.  &  J.  624.  ^^^ 

(0)  Newman  v.  Bateman,  3  Sw.  689 ;   Wilson  v.  Maddison,  2  Y.  &  C. 
372  ;  Re  George,  supra. 

(p)  Turner  v.  Buck,  18  Eq.  302 ;  but  see  Re  Waters,  42  Ch.  D.  521. 

{q)  Re  Clements,  1  Ch.  (94)  665 ;  Re  Judkin,  25  Ch.  D.  747 ;  Re  Snaitli,  Maintenance 
^<iV  W.  N.  (94)  115;  see  also  s.  43  of  the  Conveyancing  Act,  1881,  in  the  under  s.  43  of 
chapter  on  Infants,  infra.  the  Convey- 

(r)  Re  Inman,  3  Ch.  (93)  518.     It  was  also  held  by  Komilly,  M.R.,  in  ancing  Act. 
Re  Richards,  8  Eq.  119,  followed  by  Wickens,  V.-C,  in  Chidgey  v.  Whitby,  x  g.  cv     "th 
W.  N.  (72)  179,  that  interest  was  payable  where  the  will  contained  a      "   J  e 
power  to  apply  the  legacy  or  the  income  thereof  for  maintenance  during  „    ,-  »  „     „ 
the  mmority  of  the  legatee. 

(s)  Martin  v.  M.,  1  Eq.  369  ;  Re  Cotton,  1  Ch.  D.  233. 

(0  Re  George,  5  Ch.  Div.  843.   ^  o'^' 
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Claim  of 
residue. 


Trust  legacy. 

Constructive 
trust. 


Trust  of 
residue 
"subject  to 
legacies."    ' 

Express  trust. 

3  &  4  Will.  4, 
c.  27,  s.  42. 
Arrears  of 
interest. 


Same  person 
entitled  to 
receive  and  to 
pay  legacy. 

Annuity  out  of 
personalty ; 

Act  applies  to 
legacies  out  of 
personalty. 


Reversionary 
property. 


Legacy  duty ; 
— income  tax. 


Contracts. 


the  right  thereto  shall  have  been  given  in  writing,  signed 
by  the  person  by  whom  the  same  is  payable,  or  his  agent  to 
the  person  entitled  thereto,  or  his  agent.  This  section 
applies  to  a  claim  for  payment  or  transfer  of  residue,  or  a 
share  of  a  resitlue  of  personal  estate  made  against  an 
executor,  (u)  But  it  will  be  no  bar  where  the  legacy  or 
share  was  vested  in  a  trustee  upon  an  express  trust,  and  was 
not  charged  on  land.  A  mere  constructive  trust  will  not 
prevent  the  Statute  from  being  successfully  pleaded  to  an 
action  to  recover  the  legacy,  (y)  nor  the  fact  of  a  fund  being 
bequeathed  in  trust  "  subject  to  the  payment  of  legacies."  {w) 
By  s.  10,  the  protection  afforded  by  a  sum  of  money  or  legacy 
charged  on  land  being  secured  by  an  express  trust  is  taken 
away. 

By  3  &  4  Will.  4,  c.  27,  s.  42,  no  arrears  of  interest  on  any 
legacy  can  be  recovered  beyond  those  which  shall  have 
accrued  within  six  years  before  action  brought,  or  as  the 
case  may  be,  within  six  years  next  after  an  acknowledg- 
ment in  writing  shall  have  been  given  to  the  person  entitled 
thereto  or  his  agent,  and  signed  by  the  person  liable  to  pay 
or  his  agent,  (x) 

Where  the  person  liable  for  the  payment  of  a  legacy,  and 
the  person  entitled  to  receive  it,  are  the  same,  no  question  of 
limitation  under  the  Statute  can  arise.  (?/) 

The  Statutes  of  Limitations  do  not  apply  to  an  annuity 

(m)  Christian  v.  Devereux,  12  Sim.  271 ;  Prior  v.  Sorniblow.  2  Y.  &  C. 
Ex.  201 ;  Re  Bowe,  W.  N.  (89)  161 ;  Re  Davis,  3  Ch.  (91)  119.  The  Act 
of  1874  applies  to  legacies  payable  out  of  personal  estate  as  well  as  to 
those  charged  on  real  estate.  The  like  observation  applies  to  3  &  4 
Will.  4,  c.  27 :  Sheppard  v.  Duhe,  9  Sim.  567. 

(v)  Re  Davis,  3  Ch.  (91)  119,  supra.  As  to  the  case  of  a  legacy  lost 
by  breach  of  trust,  see  Re  Swain,  ib.  233. 

(iv)  Re  Earlier,  2  Ch.  (92)  495. 

(x)  It  has  recently  been  held  by  Stirling,  J.,  that  the  fact  that  a  legacy 
is  charged  on  a  contingent  reversionary  interest  in  real  estate  will  not 
take  away  the  right  of  a  defendant  successfully  to  plead  the  stfitnte  :  Re 
Owen,  W.  N.  (94)  127.  As  to  interest  on  such  a  legacy,  see  Re  Black- 
ford, 27  Ch.  D.  676. 

(y)  Binns  v.  Nichols,  2  Eq.  25G.  As  to  when,  as  a  question  of  con- 
struction, legacies  and  annuities  will  be  payable  without  deduction  for 
duty,  see  Haynes  v.  H.,  3  D.  M.  &  G.  590 ;  Re  Cole,  8  Eq.  271  ;  Gude  v. 
Mumford,  2  Y.  &  C.  Ex.  448;  White  v.  Lahe,  6  Eq.  188;  and  annuities 
without  deduction  for  income  tax :  Re  Bannerman,  21  Ch.  D.  105 ; 
Peareth  v.  Marriott,  22  Ch.  Div.  183 ;  Gleadow  v.  Leatham,  22  Ch.  D. 
269  ;  Re  Buckle,  1  Ch.  (94)  286.  But  as  to  contracts  ijiter  vivos  to  make 
payments  without  deducting  income  tax,  see  5  &  6  Vict.  c.  35,  s.  103: 
Fenting  v.  Taylor,  10  W.  R.  246;  Land)  v.  Brewster,  4  Q.  B.  Div.  607; 
2  Davidson  on  Conveyancing,  3rd  ed.,  859.   <^«V 
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payable  out  of  personal  estate  and  not  charged  on  land  ;  so 

that  the  whole  of  the  arrears  are  recoverable  by  action,  (z) 

The  rule  is  different  in  the  case  of  an  annuity  charged  on  charged  on 

land.     In  that  case  if  more  than  twelve  years  shall  have 

elapsed  since  any  payment  of  the  annuity  has  been  made, 

the  right  to  the  future  payments  will  not  be  taken  away  ; 

but  whether  the  annuity  be  secured  by  an  express  trust  or 

not,  the   annuitant  is  entitled   as  against  the  land  to  the  Arrears. 

future  payments,  as  of  sums  of  money  payable  de  anno  in 

annum  ;  or  whatever  the  period  of  payment  may  be — and  to 

recover  so  many  of  such  annual  or  other  sums  as  may  become 

due  within  six  years  immediately  before  the  commencement 

of  the  Action,  (a)     Whether  the  annuity  be  charged  on  land  No  interest  on 

or  not,  and  whether  it  be  secured  by  an  express  trust  or  not, ' 

no  interest  on  arrears  is  recoverable.  (6) 

A  claim  for  general  administration  by  next-of-kin  is,  by  Intestate's 
the  Statute  2-3  &  24  Vict.  c.  38,  (c)  barred  at  the  expiration  24  vIct  c  38 
of  twenty-one  years  from  the  death  of  the  intestate  ;  but  as  s.  13. 
to  assets  not  received  by  the  administrator  within  twenty 
years    before   action,   the   next-of-kin   will    be   entitled   to 
administration   limited  to  those  assets.     Part  payment  by  Part  payment, 
the  administrator  out  of  a  particular  asset  which  has  fallen 
in  within  that  period,  will  not  revive  the  right  to  sue  for 
general  administration  which  was,  at  the  time  of  payment, 
barred  by  the  Statute,  (d) 

An   annuity  bequeathed   for  life  or  any  other  specified  Annuity 
period  payable  out  of  the  personal  estate,  or  what  amounts 
to  the  same  thing,  given  simply,  without  pointing  out  any 
particular  fund  to  provide  for  it,  is  treated  by  the  Court  as 
a  legacy  of  such  a  sum  of  money  as  will  be  sufficient  to 
pay  the  annuity  for  the  time  specified.     But  annuities  are  charged  on 
often  charged  on  real  estate,  or  on  the  moneys  to  arise  from  ^'^^^  estate, 
the   sale   thereof,   or  upon  rents  and  incouie  only.     If  an 
annuity  be  bequeathed  to  A.  simply,  it  is  prima  facie  a  gift  Prima  facie 
for  the  life  of  A.  ;  but  the  terms  of  the  will  may  show  that  °^   '  «  oi^  y* 
it  was  intended  to  be  for  some  other  period  or  perpetual,  (e) 

(z)  Re  Ashwell,  Job.  112;  Re  Bannerman,  21  Ch.  D.  105. 

(a)  Ss.  9  and  10  of  the  1874  Act :  Hughes  v.  Coles,  27  Ch.  D.  231  ; 
Edwards  v.  Warden,  9  Cii.  505,  1  App.  305. 

(b)  Edwards  v.  Warden,  1  App.  305. 

(c)  S.  13.     See  Re  Johnson,  29  Ch.  D.  964. 

(d)  Re  Johnson,  supra,  ib. 

(e)  BUcjht  V.  Hartnoll,  19  Ch.  D.  294 ;   WiJMm  v.  JodreU,  13  Ch.  D. 
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Eights  of 
residuary 
legatees,  etc. 


Investment  to       Where  an  estate  was  being  administered  by  the  Court, 
annuity.  ^^*^  ^^®  funds  were  amply  sufficient  to  provide  for  a  life 

annuity,  the  Court  formerly  (in  absence  of  any  provision  to 
the  contrary  contained  in  the  will  of  the  deceased)  directed 
an  investment  in  Consols  Eeduced  or  New  Three  per  Cents. 
of  a  sum  sufficient  to  provide  for  the  annuity,  and  it  would 
be  content  with  nothing  else.  (/)  Then  the  dividends  were 
directed  to  be  paid  to  the  annuitant  during  his  life;  and  upon 
his  death,  the  residuary  legatees,  or  other  persons  entitled 
were  at  liberty  to  apply  to  the  Court  for  transfer  of  the  fund 
to  themselves.  Now  the  Court  will,  under  such  circum- 
stances, direct  the  annuity  to  be  secured  by  the  purchase 
of  such  a  sum  of  New  Consols  as,  treating  the  interest  at 
2^  per  cent.,  would  be  sufficient  for  that  purpose,  (jf)  This 
is  not,  however,  a  matter  of  right  in  all  cases.  (Ji) 

If  the  trustees  of  a  will  are  directed  to  purchase  a 
Government  annuity  for  the  benefit  of  a  given  person  who 
is  sui  juris,  the  annuitant  may  intercept  the  annuity,  and 
claim  the  money  which  would  be  required  to  purchase  it ;  (J) 
and  though  the  annuity  may  be  so  given  that,  either  by 
means  of  a  conditional  limitation  or  a  gift  over,  it  may  cease 
to  be  payable  to  a  particular  person  in  a  given  event,  yet 
in  other  cases  a  declaration  negativing  the  last-mentioned 
right  of  the  legatee  of  a  Government  annuity  who  is  sui  juris 
is  repugnant  and  void.  (/)  Where  a  person  sui  juris  is 
entitled  to  a  perpetual  annuity  amply  secured,  and  he  is 
willing  to  receive  a  present  payment  of  cash  in  lieu  of  his 
annuity,  the  amount  of  such  cash  payment  ought  to  be  such 
a  sum  as,  at  the  price  of  the  day,  will  purchase  an  amount  of 
2|  per  cent.  Government  Stock,  sufficient  to  produce  the 
annuity,  excluding  any  charge  for  brokerage.  (Ji) 

564;  Hicks  v.  Boss,  14  Eq.  141,  3  Ch.  (91)  499;  Bent  v.  Cullen,  6  Ch. 
235;  Be  Stratheden,  W.  N.  (93)  90;  Be  Morgan,  3  Ch.  (93)  222.  See 
this  last  case  as  to  substitutionary  gifts. 

(/)  Be  Owthwaite,  3  Ch.  (91)  498 ;  Hume  v.  Lopes,  1  Ch.  (91)  423,  A.  C. 
(92)  112. 

(g)  Be  Owthwaite,  supra;  Hicks  v.  Boss,  3  Ch.  (91)  504 ;  Be  Meacock, 
W.  N.  (89)  9.  See  the  first  of  these  cases  as  to  how  far  this  right  ia 
afiected  by  the  Trust  Investment  Act,  1889  (c.  32),  and  the  Trustee  Act, 
1893  (c.  53).     cyy^ 

(h)  In  Be  Parry,  42  Ch.  D.  570,  North,  J.,  held  that  though  the 
secure  annuity,  annuitants  were  entitled  to  liave  their  annuities  properly  secured,  a 
mortgage  of  real  estate  was  sufficient  under  the  circumstances. 

(i)  Be  Mahhett,  1  Ch.  (91)  707. 

(/)  Hunt-Foukton  v.  Furber,  3  Ch.  D.  285  ;  Be  Mabhett,  1  Ch.  (91)  714. 

(k)  Hicks  v.  Boss,  3  Ch.  (91)  499. 


Payment  of 
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If  the  estate  is  not  sufficient  for  the  payment  of  legacies  of  liff 
and  annuities,  the  latter  will  be  valued,  and  the  amount  of  igo..^gjgg  \^jjgj.g 
valuation  will  abate  in  the  same  proportion  as  the  general  estate  de- 
legacies. (J)     In  this  case  the  Court  will  have  regard  to  the  ^^*^"*- 
events  which  may  have  happened  up  to  the  time  when  the 
estate  of  the  testator  is  being  dealt  with.     If  some  of  several  Actual  events. 
annuitants  have  dieil   since  the  testator,  the  amount  which 
iQust  abate  pari  passu  with  the  general  legacies  and  other 
annuities  (if  any)  will,  in  case  of  those  who  are  dead,  be  the 
amount  of  the  arrears  due  ;  in  the  case  of  those  who  are  alive, 
the  amount  to  abate  will  be  the  amount  of  the  arrears  (if  any) 
added  to  the  then  present  value  of  a  Government  annuity  of 
the  amount  bequeathed,  (m) 

Section  IX. — Marshalling  of  Assets. 

The  term  marshalling  of  assets  is  based  on  the  military  Marshalling 

figure  of  marshalling    or  arranging    an    army  in   order  of"^^^^^^^'^ 
■,     ,   1  -,    .      1  r  •  .    -.  1    •        XI      definition. 

battle ;  and  it  has  tor  generations  past  been  used  m  the 
sense  of  arranging  assets  in  proper  order,  so  as  to  do  justice 
to  all  persons  interested  in  the  estate  of  a  deceased  person. 
It  is  based  upon  the  principle  that  a  person  having  a  right 
to  resort  to  two  funds  for  satisfaction  of  his  claim  shall  not 
by  his  choice  disappoint  another  person  who  is  only  entitled 
to  resort  to  one  of  the  funds,  (ri)  This  is  a  case  of  marshalling 
strictly  so  called,  but  the  term  is  sometimes  used  in  the  more 
loose  sense  of  finally  adjusting  the  rights  of  the  persons 
interested,  when  the  order  of  application  of  the  various 
assets  of  the  deceased  for  the  satisfaction  of  his  debts  and 

(I)  No   preference   is   given   to   a   legacy   to   a   testator's    widow :  Re  No  preference 
Schweder,  3  Ch.  (91)  44,  nor  to  an  annuity  to  her,  even  if  given  in  satis-  to  widow's 
faction  of  dower  :  Re  Greenicood  2  Ch.  (92)  295.  leg^^cy,  etc. 

(m)  Potts  V.  Smith,  8  Eq.  683 ;  Re  Willdns,  27  Ch.  D.  703 ;  Re  Mahhett,  Charge  on 
supra ;  Re  Tooted,  2  Ch.  Div.  628.  Upon  the  question  whether  as  a  corpus,  etc. 
matter  of  constnaction,  an  annuity  is  charged  on  corpus,  or  on  income 
only,  see  Re  Mason,  8  Ch.  D.  411 ;  Birch  v.  Sherratt,  2  Ch.  644  ;  Booth  v. 
Coutton,  5  ib.  684 ;  Wormald  v.  Muzeen,  50  L.  J.  Ch.  776 ;  Carmichael  v. 
Gee,  5  App.  588  ;  Michell  v.  Wilton,  20  Eq.  269 ;  Re  Muffett,  39  Ch.  D. 
534  ;  Re  Harrison,  43  Ch.  D.  55  ;  Re  Morgan,  3  Ch.  (93)  222.      "?-=<^ 

When  an  annuity  charged  upon  the  corpus  of  settled  real  estate  is  in  Sale  of  real 
arrear,  the  Court  has  power  to  order  the  arrears  to  be  raised  by  sale  or  estate  to  pay 
mortgage  of  the  estate,  though  the  making  of  such  an  order  is  a  matter,  arrears, 
not  of  course,  but  of  discretion  :  Re  Tucker,  2  Ch.  (93)  327.    'S  .^  c^ 

(n)  See  notes  to  Aldrich  v.  Cooper,  2  \Vh.  &  Tu.  L.  C.  Eq.  82,  et  seq..  Marshalling 
where  the  subject  is  fully  treated,  and  as  to  the  marshalling  of  securities  :  of  securities. 
Be  Mower,  8  Eq.  110  ;   Webb  v.  Smith,  30  Ch.  Div.  192  ;  Re  Loder,  W.  N. 
(86)  166. 
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liabilities  according  to  the  rules  above  explained  or  the 
directions  of  his  will,  has  not  been  observed.  The  subject  is  not 
now  so.  important  as  it  was  before  real  estate  was  made  liable 
in  all  cases  to  the  payment  of  simple  contract  debts;  but 
there  are  many  cases  to  which  it  is  still  applicable  ;  and  it  is 
a  most  important  and  interesting  branch  of  equity  juris- 
prudence. 
Illustration.  If  before  3  &  4  Will.  4,  c.  104,  there  were  two  creditors  to 

each  of  whom  the  estate  of  a  deceased  person  owed,  say,  £1000 
— one  a  creditor  by  specialty  in  which  the  heirs  were  bound, 
and  the  other  a  creditor  by  simple  contract ;  and  if  the 
personal  estate,  after  payment  of  the  funeral  and  testa- 
mentary expenses,  amounted  to  £1000  only, — the  real  estate 
being  of  greater  value  still— then  if  the  specialty  creditor 
proceeded  against  the  real  estate  alone,  both  creditors  would 
be  paid  ;  while,  if  he  proceeded  against  the  personal  estate 
alone,  nothing  would  have  been  left  for  the  simple  contract 
creditor.  In  order  to  avoid  the  injustice  which  would  other- 
wise arise,  the  Court,  by  the  process  of  marshalling  allowed 
the  simple  contract  creditor  to  stand  in  the  place  of  the 
specialty  creditor  to  the  extent  to  which  he  had  been  dis- 
appointed by  the  election  of  the  latter. 
There  must  be  Ko  injustice  is,  as  a  rule,  done  to  a  creditor  when  he  is 
two  funds ;—        -^  ^^  ^^jj     -|^^^  ^^  -^    £  ^^^  essence  of  the  doctrine  of  the 

rights  not  io      ^  ' 

be  prejudiced.  Court  on  this  head,  that  there  should  be  two  funds  to  which 
a  person  is  entitled  to  resort ;  (o)  and  also  that  the  rights  of 
the  person  so  entitled  be  not  prejudiced  by  its  application. 
There  can  be  no  right  to  marshal  if  these  conditions  cannot  be 
fulfilled. 

The  Court  will   not,  in  absence  of  some  special  equity, 

marshal  between  persons  who  have  not  both  demands  against 

the  estate  of  the  same  debtor.     In  an  old  case  (p)  Lord  Eldon 

remarked  that  "  it  was  never  said  that  if  I  have  a  demand 

against  A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 

against  A.  without  more." 

Doctrine  now        Since  the  passing  of  the  Statute  3  &  4  Will.  4,  c.  104,  it  is 

for^adSi'n''^^  ^°*  necessaiy  to  resort  to  the  doctrines  of  the  Court  as  to 

rights  of  marshalling  as  between  one  creditor  and  another ;  but  only 

beneficiaries,     f^j.  ^.j^g  purpose  of  adjusting  the  rights  of  the  persons  entitled 

Two  funds  (o)  I.e.,  two  funds  standing  upon  an  equal  footing,  'per  Ijindley,  L.J. : 

must  be  on         Wehh  v.  Smiih,  30  Ch.  Div.  202. 

equal  footing.  (p)  Ex  -parte  Kendall,  17  Ves.  520,  and  see  Ex  parte  Salting,  25  Ch. 
Div.  148. 
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to  the  surplus  of  the  estate  of  the  deceased  after  satisfaction 

of  all  debts  and  liabilities ; — e.g.,  if  the  personal  estate  and 

the   proceeds  of  sale  of  real  estate  as  to  which  a  testator 

has  died  intestate,  have  been  applied  in  payment  of  debts, 

the  heir  may  come  upon   the  testator's   real  estate  if  any  Right  of  heir. 

devised  in  trust  for  the  payment  of  debts,  to  the  extent  to 

which  he  has  been  disappointed  by  such  application.      He 

will  have  this  right,  because  the  latter  property  is,  according 

to   the   rules    stated    above,   applicable    before    real   estate 

descended  can  be  resorted  to.  And  so  in  any  other  case  where 

assets  have  been  applied  out  of  their  proper  order  for  pay-  Assets  applied 

ment   of    debts,   the   person   thereby  disappointed   will   be  °^* "  ov  er. 

entitled  to  be  placed  in  the  same  position  as  if  the  proper 

order  had  been  observed. 

A  widow  is  entitled  to  have  her  deceased  husband's  estate  Widow  ;— 
marshalled   in   respect   of  her  paraphernalia,  {q)   but  it  is  ^"''  "^  "^'^"'*  ''^' 
doubtful,  upon  the  authorities,  whether  she  is  entitled  so  to 
do   as   against   estate  specifically  devised  and  bequeathed. 
It  would  appear,  however,  that  she  is  so  entitled  as  against 
each  class  of  assets  liable  to  be  applied  before  these,  (r)     It  General 
has  also  been  held   that  a  general   legatee   is   entitled   to  legatee, 
marshal   as   against   real    estate   devised   in   trust   for   the 
payment  of  debts,  real   estate   descended,  and   real   estate 
devised  charged  with  debts  ;  (s)  but  the  recent  authorities 
on  this  head  are  somewhat  conflicting,  (i) 

The    Court    will    marshal    as    between    legatees    whose  Legacies 
legacies  are,  and  those  which  are  not  charged  on  real  estate.  )^g^^f  estate 
It  has  already  been  stated  that  where  legacies  are  given  etc. 
simpliciter,  they  will  only  be  payable  out  of  personal  estate. 
Therefore,  if  a  testator  bequeath  general  legacies,  some  of 
which  are,  and  some  of  which  are  not  charged  on  his  real 
estate,  then  if  the  personal  estate  should  be  insufficient  to 

(q)  I.e.,  her  personal  apparel,  and  ornaments  suitable  to  her  station  in  Paraphernalia; 
life.  These,  if  given  to  the  wife  by  any  person  other  than  her  husband,  — defiaition. 
are  not  liable  to  satisfy  his  debts;  but  they  belong  to  her  for  her  separate 
use.  If  they  have  been  given  by  tlie  liusband  himself,  to  be  worn  by  her  as 
ornaments  of  her  person  only,  then  they  are  liable  to  his  creditors,  both 
in  his  lifetime  and  after  his  death  :  Jervoise  v.  /.,  17  B.  566 ;  Graham  v. 
Londonderry,  3  Atk.  393  ;  but  the  case  would  appear  to  be  different  if 
tlie  husband  had  made  the  gift  absolutely,  i.e.,  for  her  separate  use,  iJ).    ^^^cC 

(r)  See  notes  to  Aldrich  v.  Cooper,  2  Wh.  &  Tu.  L.  C,  Eq.  82 ;  Snelson 
v.  Corbett,  3  Atk.  369 ;  Tipping  v.  T.,  1  P.  W.  730. 

(s)  Tipping  V.  T.,  1  P.  W.  730;  Huberts  v.  Hanby,  Amb.  127. 

(0  Re  Butler,  3  Ch.  (94)  250 ;  Be  Salt,  2  Ch.  (9b)  203 ;  contra  Be  Bate, 
43  Ch.  D.  600. 
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pay  them  all  in  full,  the  Court  wotild  direct  those  charged 
on  the  real  estate  to  be  paid  out  of  such  estate  in  the  first 
instance,  in  order  to  leave  the  personal  estate  intact  for  the 
legatees  whose  legacies  are  not  so  charged  ;  or  if  they  have 
been  paid  out  of  the  personal  estate,  would  allow  those  not 
so  charged  to  be  paid  by  means  of  the  leal  estate  to  the 
extent  by  which  they  may  have  been  disappointed  by  the 
application  of  the  personal  estate. 

An  exception  to  the  doctrine  of  marshalling  arises  in  the 
case  of  a  charity.  The  Court  will  not,  as  a  rule,  marshal  in 
favour  of  a  charity.  It  will  be  borne  in  mind  that  upon 
the  construction  put  by  the  Courts  upon  the  Statute, 
9  Geo.  2,  c.  36,  (u)  legacies  for  charitable  purposes  payable 
out  of  the  proceeds  of  sale  of  land  or  moneys  charged  on 
land  were,  with  some  few  exceptions,  void.  The  law  in  this 
respect  has  been  altered  by  the  Mortmain  and  Charitable 
Uses  Act,  1891  (c.  73)  as  to  testators  dying  after  the 
5th  August,  1891.  But  if,  under  the  old  law,  a  testator 
bequeathed  charitable  legacies  amounting  together  to  £1000, 
and  also  non-charitable  legacies  to  the  like  amount,  and 
died  possessed  of  £3000,  applicable  for  payment  of  legacies, 
namely,  £1000  pure  personal  estate,  and  £2000  not  applicable 
for  the  payment  of  charitable  legacies,  the  Court  would 
assume  that  all  the  legacies  were  intended  to  be  paid 
rateably  out  of  each  fund ;  so  that  two-thirds  of  the  chari- 
table legacies  would  fail. 

For  some  reason  which  has  never  been  satisfactorily 
explained,  the  Court  would  not  marshal  mero  niotu,  even  in 
the  case  put  by  way  of  illustration,  so  as  to  reserve  the  pure 
personal  estate  intact  for  the  charitable  legacies — though  the 
entire  funds  were  sufficient  to  pay  the  whole  of  botk  classes 
of  legacies,  and  to  leave  £1000  surplus.  But  if  the  testator 
himself  chose  to  marshal  in  favour  of  the  charitable  legacies, 
the  Court  would  carry  his  intention  into  eifect,  (v)  e.g.,  if 
the  testator's  will  directed  that  the  charitable  legacies  should 
be  paid  out  of  his  pure  personal  estate. 

This  would  have  been  only  a  partial  marshalling  in  the 
case  above  mentioned ;  because  one-third  of  the  non-chari- 
table legacies  would  still  have  been  payable  out  of  the  pure 

(m)  Kepealed  by  the  Mortmain  and  Charitable  Uses  Act,  1888  (c.  42), 
except  so  much  of  s.  5  as  was  before  unrepealed. 
(v)   Wifjg  V.  NichoU,  14  Eq.  92. 
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personal  estate;  and  only  two-thirds  of  that  fund  woxild 
have  heen  left  for  the  charitable  legacies,  {lo)  The  Court 
would,  however,  have  ordered  the  charitable  legacies  to 
be  paid  in  full,  if  the  will  had  contained  a  direction,  not 
only  that  they  should  be  paid  out  of  the  pure  personal 
estate,  but  be  paid  thereout  in  priority  to  all  other  pay- 
ments, (x) 


Section  X. — The  Paicers,  Duties,  and  LiaUlities  of 
Executors  and  Administrators. 

An   executor   or  administrator    has   full    power   for   the  Power  of 
purposes  of  administration  to  sell,  mortgage,  or  pledge  the  Jo^g'g'jf^e'tc.f '' 
leasehold  or  other  personal  estate  of  his  testator  or  intestate,  and  to  give 
and  to  give  a  good  discharge  for  the  money  thereby  realised.  I'eceipts. 
Any  such  mortgage  may  be  either  legal  or  equitable.     It 
may  contain  or  imply  by  statute  (y)  a  power  of  sale,  and  if 
the  property  sold,  mortgaged,  or  pledged  has  been  specifically 
bequeathed  by  the  will  of  the  deceased,  the  concurrence  of  Concurrence  of 
the   specific  legatee   is  not   necessary,  (z)      But   any   such  legatee  not 
transaction  must,  in  order  to  be  effectual,  be  made  hond  fide  „  .  , 

on  the   part   of  the   purchaser   or   mortgagee,  and  for  the  bond  fide. 
purposes  of  the  estate  under  administration ;  (a)  and  it  would 
not  enable  an  executor  to  raise  money  by  mortgage  for  the 
purposes  of  the  business  of  the  deceased  which  an  executor  Testator's 
has  carried  on  ostensibly  as   his  own,  though  in  fact  as  a  ^^^^'less. 
trustee,  or   for  the    benefit  of  the   estate,  and   tinder  such 
circumstances,  as  would  entitle  him   to   be   indemnified   as 
between  himself  and  his  beneficiaries,  or  the  next  of  kin.  (h) 

Though  one  of  several  executors  may  sell,  mortgage,  or  Stock  in  joint ' 

names  under 

(w)  Beaumont  v.  Oliveira,  4  Ch.  309 ;  Be  Arnold,  37  Ch.  D.  644.  ^-^^ 

(x)  Miles  V.  Harrison,  9  Ch.  316  ;  Be  Arnold,  supra. 

(y)  See  the  ConveyanciriK  Act,  1881  (c.  41),  ss.  19,  et  seq. 

(z)  Bussell  V.  Plaice,  18  B.  21 ;  E.  Vane  v.  Bigden,  5  Ch.  663;  Berry  v. 
Gibbons,  8  Ch.  747  ;  Cruikshank  v.  Duffln,  13  Eq.  5.55. 

(a)  Bicketts  v.  Lewis,  20  Ch.  D.  745 ;  Child  v.  Thorley,  16  Ch.  D.  151 ; 
Tliorne  v.  T.,  3  Ch.  (93)  196  (mortgage  to  building  society).     See  this  Assent  to 
last  case  as  to  the  circumstances  from  which,  the  assent  of  an  executor  to  legacy. 
a  legacy  will  be  presumed. 

(Jb)  Be  Morgan,  18  Ch.  Div.  93.  As  to  the  rights  in  such  case  of 
creditors  of  the  testator,  and  of  persons  becoming  creditors  of  the  executors  Creditors, 
after  the  testator's  death,  respectively,  and  as  to  the  right  of  an  executor 
to  indemnity,  see  Doicse  v.  Gorton,  A.  C.  (91)  190  ;  Be  Johnson,  15  Ch.  D. 
548 ;  Strickland  v.  Sywons,  26  Cli.  Div.  245 ;  Ex  parte  Butcher,  13  Ch. 
Div.  465 ;  Be  Kidd,  W.  N.  (94)  73 ;  Be  Evans,  34  Ch.  Div.  597  ;  Be  Bach, 
W.  N.  (92)  108 ;  Be  Brooke,  W.  N.  (94)  109. 
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pledge  tlie  estate  of  the  deceased  (c)  lie  cannot  alone  make  a 
valid  transfer  of  railway  shares  or  stock  registered  in  the 
names  of  himself  and  his  co-executors  tinder  and  subject  to 
the  provisions  of  the  Companies  Clauses  Act,  1845.  (d) 

An  executor  or  administrator  may  pay  or  allow  any  debt 
or  claim  on  any  evidence  that  he  thinks  sufficient,  (e) 

Executors  or  administrators  have,  as  a  rule,  no  power  to 
carry  on  the  business  of  their  testator  or  intestate,  except 
for  the  purpose  of  winding  it  up.  But  they  are  bound  in 
some  cases,  to  complete  contracts  entered  into  by  the  deceased 
in  his  lifetime — e.g.,  where  a  builder  has  contracted  to  build 
a  house  and  has  died  after  having  provided  the  materials 
and  half  completed  the  work.  (/)  Power  to  carry  on  a 
business  may  be  conferred  by  the  will  of  the  deceased ;  and 
where  the  will  gives  a  general  power  to  postpone  the  sale 
and  conversion  of  the  estate,  without  referring  to  the 
business,  tlie  executors  may  carry  on  the  business  for  a 
reasonable  time  in  order  to  sell  it  as  a  going  concern,  (g)  A 
power  of  this  nature  would  not  prevent  the  creditors  who 
might  be  prejudiced  thereby,  from  taking  proceedings  for  the 
immediate  winding  up  of  the  whole  of  the  estate,  if  insolvent, 
the  business  included.  Any  profits  realised  by  carrying  on 
the  business  belong  to  the  estate,  (Ti)  and  the  executors  are 
personally  responsible  for  any  debts  which  they  may  thereby 
incur ;  but  where  they  carry  on  the  business  in  accordance 
with  a  testamentary  power  in  that  behalf  they  will  be 
entitled  to  indemnity  out  of  the  estate,  (f) 


(c)  Charlton  v.  E.  of  Durham,  4  Ch.  433;  Re  Ingham,  1  Ch.  (93)  360. 

(d)  C.  16 :  Barton  v.  North,  etc.,  Co.,  38  Ch.  D.  458. 

56  &  57  Vict.  (e)  Trustee  Act,  1893  (c.  53),  s.  21,  corresponding  to  s.  37  of  the  Conv. 
(c.  53),  s.  21.  Act,  1881  (c.  41),  and  s.  30  of  Lord  Cranworth's  Act,  1860  (c.  145).  See 
44-  &  45  Vict,  the  remainder  of  the  section  as  to  the  power  of  executors,  administrators 
(c.  41),  s.  37,  and  trustees  to  compound,  compromise,  etc. ;  also  W.  of  England,  etc., 
23  &  24  Vict.  Bank  v.  Murch,  23  Ch.  D.  138.  The  repealed  Acts  did  not  include  an 
(c.  145),  s.  30.  administrator. 

Power  of  (/)  Collinson  v.  Lister,  20  B.  365. 

executors  to  (g)  Re  Chancellor,  26  Ch.  Div.  42.  ^^'^ 

compound  etc       ('0  Ex  'parte  Garland,  10  Ves.  119;  Ee  Johnson,  15  Ch.  D.  548 ;  Dowse 
'       '  V.  Gorton,  A.  C.  (91)  190. 

As  to  the  rights  of  executors  in  respect  of  a  debt  due  to  the  estate  of  a 
testator  from  his  surviving  partner:^,  where  the  business  has  been  carried 
on  by  the  latter  in  conjunction  with  the  executors  under  a  power  con- 
tained in  the  will,  and  where  the  firm  has  become  bankrupt,  see  Scott  v. 
Izon,  34  B.  434. 

As  to  the  construction  and  effect  of  a  power  to  carry  on  a  testator's 
business  generally,  see  Be  Cameron,  26  Ch.  Div.  19. 
(i)  Dowse  V.  Gorton.  sm^'>-'». 


ABMINISTEATION.  211 

One  of  several  executors  is  competent  to  give  a  good  dis-  Power  of  one 
charge  for  money  belonging  to  a  testator's  estate.  (_/)  execu  or  o 

An  executor  has  power,  even  though  no  express  authority  charges. 
be  given  him  for  that  purpose  in  the  will,  to  agree  with  a  Power  to 
residuary  legatee   to  appropriate  a  specific   portion  of  the  ^PP';*'P"^*';. 

•'..         ^.-r-^  ,         ■■■  -"^  specific  portion 

estate  to   him   in   discharge   or   m   part   discharge   of    his  of  estate  to 

share.  (Jc)  legatee. 

An  executor  or  administrator  who  has  wasted  or  misapplied  Devastavit. 
the  assets  of  his  testator  or  intestate  is  personally  liable  to 
make  good  the  loss  thereby  occasioned  ; — as  for  a  devastavit, 
as  it  is  called.  (J)     It  is  a  devastavit  for  an  executor  to  pay  Paying 
legacies,  or  to   distribute  the  estate  without  paying  or  pro-  lff^'!'*^j'  ^!°'' 
viding  for  debts.     It  was  a  devastavit  before  32  &  33  Vict.  c. 
46  (m)  to  pay  simple  contract  debts  in  preference  to  debts  by 
specialty  of  which  the  executor  or  administrator  had  notice. 
Such  a  claim  being  against  the  executor  or  administrator  Statutes  of 
personally  he  could  always,  and  can  still,  after  six  years.  Limitation, 
plead  the  Statute  of  Limitations  by  way  of  defence,  (n)     But  Defence  of 
mere  laches  in  abstaining  from  calling  upon  the  executors  to  ™^"  delay. 
realise  for  the  purpose  of  paying  his  debt,  will  not  deprive  a 
creditor  of  his   right   to   sue   the  executors   for   devastavit, 
unless  there  has  been  such  a  course  of  conduct,  or  express 
authority,  on  his  part,  that  the  executors  have  been  thereby 
misled  into  parting  with  the  assets,  available  to  answer  his 
claim,  (o)     If,  however,  on   taking   the   accounts   under   an 
administration  judgment  in  the  ordinary  form,  the  executor 
is  properly  charged  with  the  receipt  of  assets,  he  cannot  by 
means  of  the  Statute  discharge  himself  as  to  any  improper 
payments  made  more  than  six  years  before  action,  on  the 
ground  that  they  amounted  to  a  devastavit ;  as  that  would  be 
an  attempt  to  take  advantage  of  his  own  wrong,  (p) 

When  an  executor  or  administrator   has  distributed   tbe  Riglit  to 
estate  of  his  testator   or   intestate,   a   creditor  whose   debt  f°ll°^  assets. 

0')  The  case  is  otherwise  as  to  money  payable  to  trustees  :  see  Ch.  II., 
infra. 

(k)  Re  Lepine,  1  Ch.  (92)  210,  C.A. ;  Fraser  v.  Murdock,  6  App.  855 ; 
Be  Waters,  W.  N.  (89)  39.  ^^-Z 

(I)  See    C.   C.   K.,   O.   30,  as  to  proceedings   against   executors  and 
administiatorg. 

(m)  Supra. 

(n)  Be  Gale,  22  Ch.  D.  820  ;  Blake  v.  Gale,  32  Ch.  Div.  571.  Payment  Payment  of 
of  interest  by  a  tenant  for  life  will  be  an  answer  to  a  defence  by  a  interest  by 
remainderman  under  the  Statute  :  Be  Hollingshead,  37  Ch.  D.  651.  tenant  for  life. 

(o)  Be  Birch,  27  Ch.  D.  622  ;  Be  Baker,  20  Ch.  Div.  230. 

(p)  Be  Hyatt,  38  Ch.  D.  618. 
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remains  unpaid  is  entitled  to  follow  the  assets  as  against  the 
residuary  or  other  legatees  or  next  of  kin  who  have  received 
the  same  or  persons  claiming  under  them,  and  may,  as  a 
rule,  successfully  commence  an  action  to  compel  them  to 
refund,  (^q)  But  if  such  an  action  be  commenced  after  the 
estate  shall  have  been  administered  under  the  direction  of 
the  Court,  or  after  the  executor  or  administrator  shall  have 
inserted  the  advertisements  required  by  22  &  23  Vict.  c.  35, 
s.  29,  then  the  executor  or  administrator  is  not  either  a 
necessary  or  a  proper  party  to  any  such  action,  (r)  Such  a 
claim  being  equitable,  may  be  barred  by  lapse  of  time,  or  by 
the  creditors  acquiescing  in  the  distribution  of  the  estate,  (s) 
Every  person  taking  a  residue  does  so,  subject  to  the 
testator's  liabilities,  and  runs  the  risk  of  it  afterwards 
turning  out  that  there  are  undiscovered  liabilities,  (i)  If 
there  should  afterwards  appear  to  be  such  liabilities,  then 
the  executors  have  the  same  right  to  compel  the  residuary 
legatees  to  refund  as  the  creditors  would  have ;  and  this 
right  can  be  exercised  even  against  a  married  woman  whose 
only  property,  at  the  time  of  action  brought,  is  subject  to 
restraint  on  anticipation,  (u)  The  executors  will  lose  the 
right,  now  under  consideration,  if  they  hand  over  the  assets 
with  notice  of  debts  unpaid ;  but  not  if  they  have  only 
notice  of  a  mere  liability  which  subsequently  ripens  into  a 
debt,  (v)  The  executors  or  administrators  cannot  in  general, 
even  in  those  cases  in  which  they  are  entitled  to  call  upon 
the  legatee  to  refund,  make  him  liable  for  any  interest  or 
income  on  the  moneys  refunded,  (w) 

If  part  of  ftxnds  in  Court  have  been  paid  out  to  persons 
beneficially  interested  in  the  estate,  a  creditor  seeking  to 
follow  the  assets  will  only  be  entitled  to  be  paid  out  of  the 
funds  remaining  in  Court  a  just  proportion  of  his  debt. 
Thus  if  the  residuary  estate  of  a  testator  be  divisible  into 
fourths,  and  three-fourths  have  been  paid  out,   the   other 

(q)  Hooper  v.  Smart,  1  Ch.  D.  90 ;  Be  Metcalfe,  13  Ch.  Div.  236  ; 
Davies  v.  Nicolson,  2  D.  &  J.  693  ;  Be  JBowden,  45  Cli.  D.  444;  Be  Brogden, 
38  Ch.  Div.  573. 

(r)  Clegq  v.  Bowland,  3  Eq.  374 ;  Be  Bowden,  45  Ch.  D.  444  ;  Hunter  v. 
Young,  4:'Ex.  D.  256. 

(s)  Blake  V.  Gale,  32  Ch.  Div.  571. 

(0  Jervis  v.  Wolferstan,  18  Eq.  26  ;  Hohbs  v.  Wayet,  36  Ch.  D.  258. 

(m)   Wliittaker  v.  Kershaw,  45  Ch.  Div.  320. 

(v)  B).,  sec  p.  326. 

(w)  Jervis  V.  Wolferstan,  supra ;  see  also  22  &  23  Vict.  c.  35,  ss.  27 
and  28. 
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fourtli  remaining  in  Court  in  consequence  of  the  infancy  of 
the  person  entitled,  the  creditor  will  only  be  paid  one-fourth 
of  his  debt  out  of  this  fourth  share ;  but  he  will  have  liberty 
to  apply  as  against  the  persons  entitled  to  the  other  three- 
fourths,  with  the  view  of  compelling  them  to  refund,  (.t) 

Executors    who    have    overpaid    some   of  the  residuary  Overpaying 
legatees  are  liable  to  make  good  to  the  other  legatees  the  legatees. 
amount   overpaid ;  (y)  but  not   if  the   insufficiency   of  the  Subsequent 
assets  to  make  a  just  distribution  among  all  only  arises  from  f^J^^^?* 
subsequent    depreciation.  (2)      The    executors     cannot,    in 
either  case,  compel  the  overpaid  legatees  to  refund  for  the 
purpose  of  adjusting  the  rights   of  the   other   legatees,  (a) 
But  scnj  future  interest  to  which  the  overpaid  legatees  may 
be  entitled  under  the  will  ought  to  be  applied  in  recouping 
those  who  have  been  underpaid,  (h) 

When  it  appears,  on  taking  the  accounts  in  an  action  for  Liability  of 
administration  at  the  suit  of  a  residuary  legratee,  that  the  P'^.'^*^'^ 

.  n.    -,  •  ^     -I     p  .  residuary 

plamtifi   has   been   overpaid    before    action,   the    Court   has  legatee  to 
jurisdiction  to  compel  him  to  refund  the  amount  by  which  refund. 
he  has  been  so  overpaid,  (c) 

An  executor  or  administrator  is  only  bound  to  take  the 
same  care  of  the  estate  of  his  testator  or  intestate  as  a  person  Duty  of  to 
of  ordinary  prudence  would  take  of  his  own  property ;  so  that  ^^^  l^^^^ 
if  any  part  thereof  be  stolen  from  him  or  from  his  own  servant  estate. 
or  any  person  to  whom  he  has  projDciiy  (d?)  delivered  it,  he  is  Estate  stolen, 
not  responsible.    But  this  rule  would  not  justify  an  executor  or 
administrator,  any  more  than  it  would  a  trustee,  in  investing  Improper 
money  on  an  unauthorised  investment,  or  unnecessarily  de-  n^^estment. 
positing  the  estate  with  a  co-executor  or  co-administrator  or  Depositing 
any  other  agent,  or  unnecessarily  enabling  the  latter  to  obtain  ^^^'^^^  ^^^"■ 
sole  possession  of  money  belonging  to  the  estate,  (e)     If  an 

(x)  Gillespie  v.  Alexander,  3  Russ.  139;  Davies  v.  Nicolson,  2  D.  &  J. 
693 ;  Ashley  v.  A.,  4  Ch.  Div.  757. 

(y)  HiUiard  v.  Fulford,  4  Ch.  D.  389. 

(z)  Re  Bacon,  42  Ch.  D.  559 ;  Re  Winsloiv,  45  Ch.  D.  253 :  Peterson  v. 
P.,  3  Eq.  111. 

(o)  lb.,  Re  Lepine,  1  Ch.  (92)  216. 

(b)  Doicnes  v.  Bulhich,  25  B.  62;  Livesey  v.  L.,  3  Russ.  287.  In 
Harris  v.  H.,  29  B.  110,  Lord  Romilly,  M.R.,  compelled  a  beneficiary  who 
had  been  overpaid  by  mistake  to  make  good  the  overpayment  to  the  other 
beneficiaries. 

(c)  Prowse  v.  Spurgin,  5  Eq.  99. 

(d)  Johson  V.  Palmer,  1  Ch.  (93)  71. 

(e)  Speight  v.  Gaunt,  9  App.  19;  Re  Brogden,38  Ch.  Div.  553;  Be 
Gasquoine,  1  Ch.  (94)  476. 
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Wheu 

executor,  etc., 
bound  to  plead 
Statute  of 
Limitations. 


Effect  of  one 
of  several 
executors 
pleading. 

Direction  of 
Court  as  to 
Statute ; — 
costs. 


executor  or  administrator  omit  to  sell  property  when  it  ought 
to  be  sold,  and  it  be  afterwards  lost  without  any  fault  of 
his,  or  if  he  leave  money  due  upon  personal  security,  which 
though  good  at  the  time,  afterwards  fails,  he  is  liable  to 
make  good  the  loss  thereby  sustained. 

The  power  of  an  executor  or  administrator  as  to  invest- 
ments is  now  regulated  by  the  Trustee  Act,  1893,  repealing 
the  Trust  Investment  Act,  1889,  except  ss.  1  and  7,  (/)  but 
the  powers  given  by  this  Act  are  liable  to  be  controlled  by 
the  provisions  of  the  will  of  the  deceased.  By  the  Trustee 
Act,  1893,  Amendment  Act,  1894  (c.  10),  s.  4,  "a  trustee 
(which  by  s.  50  of  the  Act  of  1893  includes  a  personal 
representative  for  this  purpose)  shall  not  be  liable  for  breach 
of  trust  by  reason  only  of  his  continuing  to  hold  an  invest- 
ment which  has  ceased  to  be  an  investment  authorised  by 
the  instrument  of  trust  or  by  the  general  law." 

If  an  executor  or  administrator  refuses  to  plead  the 
Statute  of  Limitations  after  judgment  for  administration, 
a  creditor,  legatee,  or  cestui  que  trust  may  do  so  as  against  the 
debt  or  claim  of  any  person  other  than  the  plaintiff,  {g^ 
When,  however,  there  has  been  no  judgment  or  order  for 
administration,  the  executor  or  administrator  may  pay  a  debt 
barred  by  the  Statute  of  Limitations  without  being  guilty  of 
a  devastavit ;  (Ji)  but  he  may  not  make  such  a  payment  after 
it  has  been  judicially  declared  by  a  Court  of  competent 
jurisdiction  that  the  debt  has  been  barred  by  the  Statute. 
It  is  at  least  doubtful  whether  an  executor  may  pay  the 
debt  against  the  declared  wish  of  his  co-executor.  If  one  of 
them  pleads  the  Statute,  and  the  other  refuses  so  to  do,  the 
Court  will  accept  the  defence  of  the  Statute  as  being  most 
for  the  benefit  of  the  estate.  («')  In  a  recent  case  where  a 
residuary  legatee  insisted  u2:)on  the  executors  pleading  the 
Statute,  the  latter  took  out  an  originating  summons  for  the 
purpose  of  obtaining  the  direction  of  the  Court  on  the 
question ;  and  it  was  held  that  it  was  their  duty  to  plead 
the  same,  and  that  they  were  entitled  to  their  costs  of  the 
application,  (j  ) 

(/)  See  Chap.  II.  on  Trusts,  infra. 

Ig)  Ex  parte  Dnvdney,  15  Ves.  498;  Adams  v.  Waller,  W.  N.  (GG)  200. 
Loivis  V.  Iluimiey,  4  Eq.  451 ;  Ahton.  v.  Trollope,  2  Eq.  205. 
(li)  He  Baker,  44  Ch.  Div.  270 ;  Midyley  v.  M.,  3  Ch.  (93)  282. 
(i)  Midgley  v.  M.,  supra. 
(j)  Be  'Wenham,  3  Ch.  (92)  59. 
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The  rule  above  stated  is  different  as  regards  real  estate.  R"'^  as  to  real 
If  trustees  should  in  such  case  set  up,  to  the  prejudice  of 
their  cestui  que  trust,  a  title  which  has  been  extinguished  by 
the  Eeal  Property  Limitation  Acts,  they  would  be  guilty  of 
a  breach  of  trust ;  (k)  and  an  executor  or  administrator  would  St.itute  of 
commit  a   devastavit  if  he  were  to  pay  a  debt  which  the    ^'^^  ^' 
Statute  of  Frauds  renders  incapable  of  being  enforced.  (I) 

An  executor,  administrator,  or  trustee  is  liable  in  equity  Wilful  default, 
for  estate  which  is  lost  through  his  wilful  default ;  (?J^)  e.g., 
if  the  amount  of  a  debt  is  lost  by  reason  of  his  delay  in  suing 
the  debtor,  and  of  the  latter  becoming  bankrupt  in  the 
meantime,  or  of  his  thereby  becoming  able  successfully  to 
plead  the  Statute  of  Limitations.  The  onus  of  proving  a  Onus  prohandi. 
case  of  wilful  default  is  upon  the  partj'  alleging  it ;  (n) 
but  if  a  legatee,  cestui  que  trust,  or  creditor  should  prove  a 
prima,  facie  case  of  breach  of  duty  on  the  part  of  the 
executor,  administrator,  or  trustee  by  his  delaying  to  sue 
for  a  debt,  the  onus  would  be  on  the  latter  to  show  that  it 
would  have  been  useless  to  sue,  having  regard  to  the 
poverty  of  the  debtor  or  otherwise ;  (o)  and  if  he  discharge 
this  onus,  he  will  not  be  liable. 

The    executor    or   administrator   will    not,    however,    be  Insolvency  of 
responsible  for  a  loss  accruing  to  the  estate  by  the  insolvency  ^S^'^*- 
of  an  agent,  if  the  case  be  a  proper  one  for  the  employment 
of  an  agent — e.g.,  to  collect  numerous  small  book  debts.  ( p) 
An   account  on  the   footing   of  wilful  default  will   not    be  Evidence  of 
directed  until  evidence  shall  have  been  given  of  at  least  one  ^'^^"^  ^lef^iult. 
instance  of  wilful  default.  (3) 

TJiere  is  no  fixed  rule  that  the  assets  shall  be  converted  When  assets 
or  unauthorised  securities  called  in  by  the  end  of  a  rear  ""^^  ^^ , 

,.„•;,  "^  converted 

irom  the  death  of  a  testator ;  but  if  they  be  not,  the  onus  within  a  year, 
will  be  thrown  upon  the  executors,  to  justify  the  delay,  or 
to  show  that  they  bond  fide  exercised  a   reasonable   discre- 
tion. (}•)    If,  however,  a  testator  give  his  executor  an  absolute 

ih)  3  &  4  Will.  4,  c.  27,  s.  34 ;  Re  Alison,  11  Ch.  Div.  297. 

(0  Re  Rownmn,  29  Ch.  Div.  358.  For  the  same  reasou  he  cannot 
retaiu  such  a  debt  to  himself,  ih.  Retainer. 

(m)  Grayhurn  v.  Clarkson,  3  Ch.  607. 

(n)  Re  Brier,  26  Ch.  Div.  244 ;  Re  Owens,  47  L.  T.  61. 

(0)  Re  Brogden,  38  Ch.  Div.  573. 

(p)  Re  Brier,  26  Ch.  Div.  238. 

(q)  Re  Youngs,  30  Ch.  Div.  432. 

(r)  See  also  the  Trustee  Act,  1893,  Amendment  Act,  1894,  s.  4,  supra. 
Grayhurn  v.  Clarkson,  3  Ch.  606  (non-conversion  of  shares  in  a  limited 
company). 
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22  &  23  Vict. 
c.  35. 


discretion  to  postpone  the  conversion,  ttie  latter  will  not,  in 
absence  of  mala  fides,  be  liable  for  loss  arising  from  non-con- 
version, (s) 

When  an  executor  or  administrator  has  admitted  assets 
for  payment  of  debts  or  legacies,  he  becomes  personally 
liable  for  their  payment  to  the  creditors  or  legatees.  The 
admission  may  be  either  express  or  constructive — e.g.,  by 
paying  a  legacy,  the  executor  prima  facie  admits  assets  for 
the  payment  of  debts ;  (<)  because  debts  are  paj'able  in 
priority  to  legacies,  and  by  paying  some  legacies,  he  admits 
assets  for  the  payment  of  the  others.  As  a  rule,  any  act  of 
an  executor  or  administrator  which  implies  conclusively 
that  he  has,  or  ought  to  have  sufficient  estate  to  meet  any 
particular  demand,  is  construed  as  an  admission  of  assets  for 
that  purpose ;  but  he  is,  in  general,  allowed  to  show  that 
the  act  relied  upon  was  done  by  mistake  and  is,  therefore, 
not  binding  upon  him. 

Before  the  passing  of  Lord  St.  Leonards'  Act,  1859  (c.  35), 
an  executor  or  administrator  who,  without  the  direction  of 
the  Court,  distributed  the  personal  estate  among  the 
residuary  legatees  or  next  of  kin,  became  personally  liable 
to  creditors  whose  debts  remained  unj^iaid.  The  result  very 
often  was  that,  the  only  safe  course  was  to  have  the  estate 
administered  by  the  Court,  in  which  case  the  executor  or 
administrator  was  completely  indemnified  if  he  acted  in 
accordance  with  the  directions  of  the  Court,  and  was  not 
guilty  of  improper  concealment  of  any  matters  relating  to 
the  estate. 

The  administration  of  an  estate  by  the  Court  still  affords 
the  same  protection  to  the  personal  representatives  ;  and  the 
like  rule  applies  to  trustees  where  the  triist  is  carried  into 
execution  under  the  direction  of  the  Court.  Now  by  s.  29 
of  the  last-mentioned  Act  an  executor  or  administrator  is 
free  from  all  liability  in  respect  of  debts  or  claims  of  which, 
at  the  time  of  the  distribution  of  the  estate  he  had  no 
notice,  if  he  shall  previously  have  given  the  like  notices  by 

(s)  Be  Marsden,  5  Ch.  Div.  598 ;  Hiddingh  v.  Demjssen,  12  Aj^p.  G24  ; 
Re  Norrhigton,  13  Ch.  Div.  654 ;  Re  Johnson,  W.  N.  (8G)  72. 
Interlocutory  In  Evans  v.  Davies,  2  Ch.  (93)  216,  Kekewich,  J.,  made  an  order  under 
order  for  sale  the  K.  S.  C,  0.  50,  r.  2  (corresponding  to  the  C.  C.  K.,  O.  12,  r.  2),  for 
of  company  the  sale  of  shares  in  a  limited  company,  as  coming  within  the  words, 
shares — 0.  12,  "  any  goods,  wares  or  merchandise,  which,  for  any  just  and  sutHcient 
r.  2.  reason,  it  may  bo  desirable  to  have  sold  at  once." 

(t)  Re  Brodijen,  38  Ch.  Div.  569. 
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advertisement  for  creditors  and  others  to  send  to  liim  claims 
against  the  estate,  as  would  have  been  given  by  the  Court  in 
an  administration  action.  (tC)  But  the  section  preserves  the 
right  of  the  creditor  or  other  claimant  to  follow  the  assets 
into  the  hands  of  the  person  who  may  have  received  them. 

Before   the  E.  S.  C,  1883,  came  into   operation   it  was 
practically  the  absolute  right  of  a  creditor,  residuary  legatee, 
cestui  que  trust,  executor,  administrator,  or  trustee,  to  have 
a  decree   or  judgment   in   the   Court  of  Chancery   or   the 
Chancery  Division   for   administration   of  the   estate   of  a 
deceased  person,  or  for  the  carrying  into  execution  of  a  trust 
at  the  expense  of  the  estate.     There  were  formerly  many  Points  arising 
oases  in  which  questions  arose  upon  the  construction  of  jj,  J^'i -"^^ '"'i^'stia- 
will  or  otherwise  in  relation   to  the   administration  of  an 
estate  or  the  execution  of  a  trust  which  the  Court  had  no 
power   to  determine  unless  a  suit  or  action  had  been  in- 
stituted.    In  such  case  the  particular  point  in  difficulty  was 
raised  by  the  pleadings,  any  necessary  accounts  or  inquiries 
on  that  particular   point   were   directed,  and  then  further 
proceedings  in  the  suit  were   stayed,  (y)     By  the  E.  S.  C.  Originating 
1883,  0.  55,  r.  8,  power  was  given  to  obtain  by  originating  ' 
summons  returnable  in  the   Chambers  of  a  Judge  of  the 
Chancery    Division,    relief    of    a    similar    nature    to    that 
mentioned  in  the  C.  C.  E.  next  set  forth  without  instituting 
any  action,  {lo) 

Where  any  person  entitled  to  bring  or  maintain  an  action  0-  6,  r.  6. 
fur  the  administration  of  the  estate  of  any  deceased  person  ^^^^  ^^^  ^  '*^ 
or  the  execution   of  any   trust   desires   to  submit  for  the  determined 
determination  of  the  Court  any  of  the  following  questions  ^^'*^°"* 

''  o   ~x  general  ad- 

Or  matters  : —  ministration, 

(a.)  any  question  affecting  the  rights  or  interests  of  any  *^*^'''- 

person  claiming  to  be  creditor,  devisee,  legatee,  next  r.  3I    '    *     ' 

of  kin,  or  heir-at-law,  or  cestui  qui  trust  : 
(&.)  the  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others  : 
(c.)    the  furnishing   of  any   particular  accounts   by   the 

executors   or    administrators    or    trustees,    and    the 

vouching  (when  necessary)  of  such  accounts  : 

(u)  See  also  ss.  27  and  28  ;  Ee  Bracl-en,  43  Cli.  Div.  1 ;  Be  Boioden,  45 
Ch.  D.  444. 

(v)  Re  Medland,  41  Cii.  Div.  492  ;  Conway  v.  Fenton,  40  Ch.  D.  515. 

(w)  Proceeding&  in  the  County  Court  under  O.  6,  r.  6,  correspond  to  Originating 
those  under  an  originating  summons  in  the  Chancery  Division.  sunimons. 
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((Z.)  the  payment  into  court  of  any  money  in  the  hands  of 

the  executors  or  administrators  or  trustees : 
(e.)  directing  the  executors  or  administrators  or  trustees 
to  do  or  abstain  from   doing  any   particular  act  in 
their  character  as  such  executors  or  administrators  or 
trustees : 
(/.)  the  approval  of  any  sale,  purchase,  compromise,  or 

other  transaction  : 
((/.}  the   determination   of  any   question   arising   in   the 
administration  of  the  estate  or  trust : 
he  shal]  in  his  particulars  specify  concisely  the  question  or 
matter  upon  which  the  decision  of  the  Court  is  required ; 
and  that  he  is  willing  to  renounce  his  right  to  an  order  for 
a  general  administration  of  the  estate  or  trust. 
Powers  of  The  County  Court  has,  under  this  Rule,  the  same  powers 

Court.  as  it  would  have  in  an  action  for  general  administration  or 

O.  22,  r.  11.  the  execution  of  trusts ;  {x)  and  by  the  C.  C.  E.,  0.  22,  r.  11, 
Partial  ad-  i'^q  Judge  at  the  trial  "  may  make  an  order  determining  any 
gj^.  '     question  or  matter  submitted  pursuant  to  0.  6,  r.  6,  in  any 

action  for   administration   or   for   the   execution   of  trusts 
without  making  an  order  for  the  general  administration  of 
the  estate  or  execution  of  the  trusts." 
E.S.C.,  0.  55,        It   shall  not   be  obligatory  on  the  Court  or  a  Judge  to 
'■•  10-  pronounce    or    make    a    judgment    or    order,   whether   on 

administi-ation  Summons  or  otherwise,  for  the  administration  of  any  trust 
not  now  a  or  of  the  estate  of  any  deceased  person  if  the  questions 
rieht^'  °  between  the  parties  can   be  properly  determined   without 

such  judgment  or  order. 

This   E.    S.   C,   as   well   as   that  next   set   forth,  would 
appear   to   be   binding  on   the  County  Court :    and   it   has 
been  held  by  the  Court  of  Appeal  that  it  is  to  be  read  in 
conjunction  with   the  E.  S.  C,  0.  65,  r.  1,  which   brought 
Costs.  the   costs   of   an   action   for    administration   or   the   execu- 

tion   of    trusts   within   the   discretion    of    the   Court,   and 
accordingly  enabled   it  in  all  cases  to  order  a  person  who 
brings  such  an  action  unnecessarily  to  pay  all  costs  thereby 
occasioned.  (?/) 
Insolvent  This  rule  is  a  most  useful  one  in  cases  where  an  action  has 

estate.  been  unnecessarily  commenced   by  a  person  of  no   means, 

claiming  to  be  a  beneficiary,  for  the  administration  of  an 

(x)  Conway  v.  Fenton,  40  Ch.  D.  516. 
(2/)  Me  Blake,  29  Ch.  Div.  917. 
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estate  which  is  in  fact  insolvent.  In  such  a  case  the  Court 
may  either  order  the  case  to  stand  over  till  the  estate  be 
realised ;  (z)  or  it  may  at  once  go  into  evidence  to  show  that 
there  is  nothing  coming  to  the  plaintiff ;  and  if  the  evidence 
.  he  sufficient,  (a)  it  will  dismiss  the  action,  and  in  absence  of 
good  reason  to  the  contrary  with  costs.  This  is  all  the  more 
apparent  from  the  following  E.  S.  C. 

Upon   an  application   for  administration  or  execution  of  R.S.C.,  0.  55, 
trusts  by  a  creditor  or  beneficiary  under  a  will,  intestacy  or  p     '^'  fn     .+ 
deed  of  trust,  where  no  accounts  or  insufficient  accounts  have  to  order 
been  rendered,  the  Court  or  a  Judge  may,  in  addition  to  the  fccounts  to  ba 

,  '  .     .  ^   ^  ^  IT  T        .        brought  in, 

powers   already   existing, — (1)   order   that   the   application  etc. 

shall  stand  over  for  a  certain  time,  and  that  the  executors, 

administrators  or  trustees  in  the  meantime  shall  render  to 

the  applicant  a  proper  statement  of  their  accounts,  with  an 

intimation  that  if  this  is  not  done  they  may  be  made  to  pay 

the  costs  of  the  proceedings  (2)  when  necessary  to  prevent  Direction  that 

proceedings   by   other   creditors,   or   hy   persons    heneficialhj  not'^'^j-osecut  d 

interested,  (IS)  make   the   usual  judgment   or  order   for   ad-  without  leave. 

ministration   with  a  proviso  that  no  proceedings  are  to  be 

taken  under   such  judgment  or  order  without  leave  of  the 

Judge  in  person,  (c) 

When  a  legacy  or  fund  is  bequeathed  for  the  benefit  of  Payment  into 
persons   in  succession,  and  there  is  no  action  pending   for  f"""^* '7~.  ,.^ 
administration  or  the  execution  of  the  trusts  of  the  will,  the  and  remainder- 
remaindermen  are  not,  as  a  matter   of  course,  entitled  to  ™^°- 
commence  an  action  to  obtain  payment  or  transfer  of  the 

(2;)  Re  Bouse,  W.  N.  (88)  231. 

(a)  Be  Barnard,  32  Ch.  Div.  452.  Somewhat  recently  a  learned 
County  Court  Judge  said  to  the  counsel  for  the  defendant  to  an  action 
brought  by  a  next  of  kin,  alleged  to  be  a  per.son  of  no  pecuniary  resources, 
for  the  administration  of  an  estate  alleged  to  be  insolvent,  "  How  is  the 
Court  to  know  whetlier  the  estate  be  insolvent  or  not  without  directing 
the  usual  accounts  ? "  The  implication  that  a  pauper  may  even  now 
compel  personal  representatives  to  incur  the  costs  of  preparing  useless 
evidence,  advertising  for  creditors,  attending  appointments  before  the 
registrar,  etc.,  is  somewhat  alarming. 

(h)  These  words  were  added  by  the  E.  S.  C.  of  November  1893, 
r.  25. 

(c)  In    the    Chancery   Division   the   accounts    are,   under   this    rule,  Mode  of  ■ 

sometimes  directed  to  be  brought  into  the  Judge's  Chambers  within  a  proceeding 
limited  period ;  the  plaintiff  is  directed  within  a  limited  period  to  bring  under  the 
in  any  objections  thereto  ;  and  an  appointment  is  taken  before  the  Chief  j-ule. 
Clerk  for  him  to  deal  with  any  items  in  dispute— either  at  once  or  after 
they  shall  have  been  discussed  before  the  Junior  Clerk — the  costs  of  the  Costs, 
action  being  in  tl.e  meantime  reserved,  so  as  to  depend  on  the  result  of 
the  accounts. 


286  ADMINISTRATION. 

capital  into  Court ;  but  sucli  an  action  may,  in  general,  be 
maintained  upon  their  showing  some  reasonable  ground 
therefor — e.g.,  that  the  fund  is  in  jeopardy.  (tZ) 


Section  XL — Parties — Actions  for  Administration,  the  Execution 
of  Trusts,  (e)  and  for  Partition  or  Sale. 


Old 


According  to  the  old  practice  in   Chancery,  all  persons 
interested    had   to    be  parties   to   a   suit   for    general   ad- 
ministration, the  execution  of  trusts,  or  for  partition ;  but 
Parties  where  the   j^arties  were  numerous  the   Court   allowed  one 

numerous.  member  of  a  class  to  sue  on  behalf  of  the  rest  as  well  as  on 
Creditor's  his  own  behalf.  In  a  creditor's  action  one  creditor  at  least 
action ;  sued  as  a  rule,  as  plaintiff  on  behalf  of  himself  and  the  other 

personal  estate.  ,.  ^     ^  ,  . 

creditoi's ;  and  the  executors  who  had  proved  the  will  or  the 

administrator,  as  the  case  might  be,  were  or  was  made 
Real  and  defendants  or  a  defendant  so  far  as  related  to  the  personal 

persona  es  a  e.  gg^^^^g  .  g^^^j  j^f  ^j^g  g-^^^  j^jgQ  extended  to  the  real  estate,  the 

devisee,  or  in  case  of  intestacy,  the  heir-at-law  was  made  a 

co-defendant. 

This  is  still   the   practice   in  a   creditor's  action   in   the 

Chancery  Division ;  and  it  applies  also  to  the  County  Court. 
When  action  When  real  estate  is  included  (/)  the  plaintiif  should  sue  on 
must  be  on       ^gi^^if  of  "himself  and   all   other   the   creditors"  of    the 

behalf  of  all  .  .  - 

creditors.  deceased ;  ((/)  and  if  the  real  estate  has  been  devised  in  strict 

Estate  devised  settlement,  the  defendants  will  be  (in  addition  to  the 
in  strict  executor   or   administrator)   all   the   persons    having:    learal 

settlement.    I  .  .  o         o 

I    estates  (Ji)  therein  up  to  and  including  the  person  entitled 
I   to  the  first   vested   estate   tail   of  full   age.     Whether   the 

Discontinuance  plaintiff  sues  on  behalf  of  himself  and  the  other  ci-ed iters  or 

of  creditors'      not,  he  may  as  dominus  litis,  and  under  0.  9,  r.  1,  discontinue 

r.  I.         '   '   the  action  at  any  time  before  the  trial,  (i) 

Defendant  to         When  the  plaintiff  in  a  creditor's  action  in  the  Chancery 

creditor's 

(d)  Be  Braithicaite,  21  Ch.  D.  121. 

(e)  See  supra,  p.  14,  note  (a). 

(/)  At  all  events  where  the  real  estate  has  not  been  devised  to  trustees 
with  power  to  sell  and  give  receipts. 

(;;)  Wormher  v.  Fryer,  2  Ch.  D.  109;    Be  Boyle,  5  Ch.  D.  540;    Be 
Vincent,  W.  N.  (77)  249. 

(/«)  Persons  having  equitable  interests  will  be  represented  by  their 
trustees  under  O.  3,  r.  6,  supra. 
Court  cannot         The  Court  cannot  administer  the  real  estate  without  also  administering 
administer         the  personal  estate  :  Bowsell  v.  Morris,  17  Eq.  21. 
real  estate  (0  Handford  v.  Storie,  2  S.  &  S.  196. 

only. 
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Division  is  himself  the  administrator,  the  defendant  will  he,  action  in 
as  to  the  personal  estate,  any  one  of  the  persons  heneficially  piaintiff^is 
interested  therein,  or  who,  in  the  case  of  an  insolvent  estate  administrator. 
would  have  been  beneficially  interested  therein  if  the  estate 
had  been  solvent — e.g.,  the  widow,  one  of  the  next  of  kin  or 
the  residuary  or  universal  legatees,  or  one  of  several  such 
legatees ;  and  as  to  the  real  estate,  the  heir  or  devisee  in  whom 
that  estate  is  vested.    Where  the  debtor  has  died  intestate  and 
the  heir  is  also  one  of  the  next  of  kin  or  sole  next  of  kin 
he  should,  in  general,  be  made  sole  defendant  to  such  an 
action  in  the  Chancery  Division  ;  but  it  would  appear  that 
s.  67  of  the  C.  C.  Act,  1888,  gives  no  power  for  an  executor 
or  administrator  to  commence  an  action  for  the  administration 
of  the  estate  of  his  testator   or  intestate.     In  every  action 
for  general  administration,  whether  at  the  suit  of  a  creditor 
or    a    beneficiary,   the   legal  personal   representative  is    a  Personal  re- 
necessary  party  :  ( /)  and  where  there  are  several  executors,  pi'esentatiye ; 

J    r        J  ^  \j  /  .  — ^jurisdiction. 

all  who  have  proved  must  be  parties.  {¥)     But  as  a  rule,  an 

executor  who  has  not  proved  the  will  need  not  be  made  a  Executor  who 

party.  (/)     He  may  however  if  he  has  acted,  (m)  ^^'  "^^^  P''°^''^- 

The  executor  or  administrator  of  a  deceased  person  is,  as  When 
ag-ainst  persons  claiming  to  be  creditors  of  the  deceased,  the  ^^^ecutor,  etc., 

°  -^  °  represents 

person  to  represent  the  estate ;  and  m  any  proceeding  by  a  parties 
creditor,  he  represents  all  persons  beneficially  interested  in  interested. 
the  estate  other  than  creditors.     Any  judgment  against  him 
at  the  suit  of  a  creditor  will  bind  those  persons,  because  it 
binds  the  assets.     An  action  by  a  residuary  legatee  or  other  Action  by 
beneficiary   claiming   an  account   and  payment   of  moneys  benefaciary 

TiTT  .  agamst 

received  by  a  deceased  personal  representative  or  trustee,  executor,  etc., 
and  in  default  of  payment,  the  usual  administration  accounts  o^  deceased 
against  the  estate  of  the  deceased  representative  or  trustee,  ' 

is,  for  these  purposes,  treated  as  a  creditor's  action,  (n)  „     .       ,  _ 

Under  the   old   rules   in   Chancery,  the   personal   repre-  tives  of  de- 
sentatives  of  deceased  representatives  were  in  general  neces-  ceased  re pre- 
sary  parties  ;  but  if  the  deceased  representative  had  received 
no  estate,  or  if  he  had  duly  accounted  to  the  survivor  and 
nothing  remained  due  from  his  estate,  or  if  he  died  insol- 
vent, then  his  representative  need   not  have  been  made  a 

(i)  Dowdeswrll  V.  D.,  9  Ch.  Div.  294  ;  Rowsell  v.  Morris,  17  Eq.  20. 

ik)  Latch  V.  L.,  10  Ch.  IGl. 

(0  Strickland  v.  -S'.,  12  Sim.  463. 

(m)  Vickers  v.  Bdl,  4  D.  J.  &  S.  274. 

00  Re  Youngs,  30  Ch.  Div.  430. 
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Exception. 


Parties  to 
action  by  a 
beneficiary. 


O.  3,  r.  18. 
Residuary 
le2;atecs,  etc. 
R.^S.C,  0.  16, 
r.  33,  etc. 

R.  19. 

R.S  C,  0.  16, 

r.  34. 

C.  C.  Act, 
1888,  s.  97. 


Trustee  Act, 
1893,  s.  43. 
Trustee  who 
cannot  be 
found. 


party.  The  facts  excusing  tlie  plaintiff  from  making  the 
representatives  parties  had  to  be  stated  in  the  Bill. 

This  is  still  the  rule  of  the  High  Court,  except  that,  accord- 
ing to  a  recent  decision,  the  Court  will  not  require  the 
representative  to  be  made  a  party  unless  the  defendant 
insist  upon  it  under  0.  14,  r.  2,  or  0.  11,  r.  1.  (o) 

In  suits  for  general  administration,  or  the  execution  of 
trusts  at  the  instance  of  parties  entitled  beneficially,  the 
rule  of  the  Court  of  Chancery  prior  to  the  year  1852  was 
that  all  the  persons  interested  in  the  residuary  estate  or 
trust  property,  as  well  as  the  personal  representatives  and 
trustees,  should  be  parties  either  as  plaintiffs  or  defendants. 
This,  however,  was  found  to  be  attended  with  very  consider- 
able expense ;  and  accordingly  the  practice  was  altered  in 
this  respect  by  s»  42  of  the  Chancery  Amendment  Act, 
1852.  {p)  This  Statute  has  been  repealed ;  but  the  rules 
contained  in  s.  42  have,  with  some  variations  and  additions, 
been  incorporated  both  into  the  E.  S.  C.  (g)  and  into  the 
C.  C.  E.  (r) 

Any  residuary  legatee  or  next  of  kin  entitled  to  a  judg- 
ment or  order  for  the  administration  of  the  personal  estate 
of  a  deceased  person,  (s)  may  have  the  same  without  serving 
the  remaining  residuary  legatees  or  next  of  kin. 

Any  legatee  interested  in  a  legacy  charged  upon  real 
estate,  and  any  person  interested  in   the   proceeds   of  real 

(o)  Tte  Harrison,  2  Ch.  (91)  353  ;  see  also  Wilson  v.  Rhodes,  8  Cli.  Div. 
777.  It  is  submitted  that  s.  97  of  the  C.  C.  Act,  1888,  giving  power  to 
sue  and  issue  execution  against  some  only  of  several  persons  jointly  liable, 
does  not  apply  to  actions  for  administration,  the  execution  of  trusts,  or 
parlition.  It  corresponds  to  s.  68  of  the  Act  of  1846  (c.  95),  which  con- 
stituted the  County  Court  a  Court  of  Record  for  the  recovery  of  small 
Common  Law  debts. 

(p)  15  &  16  Vict.  c.  86. 

(^7)  O.  16. 

(r)  O.  3.  As  to  the  right  of  a  plaintiff  to  proceed  against  one  or  more 
of  the  persons  severally  liable  in  respect  of  a  joint  and  several  demand, 
see  supra,  p.  14 ;  and  as  to  the  right  and  liability  of  trustees,  executors, 
etc..  to  sue  and  be  sued  without  joining  the  parties  beneficially  interested, 
see  O.  3,  r.  6,  supra,  p.  14. 

Under  the  Trustee  Act,  1893  (c.  53),  s,  43,  the  Court  has  power  to 
give  judgment  in  the  absence  of  a  trustee  who,  after  diligent  search, 
cannot  be  found. 

(.s)  These  words  (which  are  repeated  in  Er.  19,  20,  21,  and  22)  were  not 
contained  in  the  Chancery  Amendment  Act,  1852.  They  were  probably 
added  both  to  the  R.  S.  C.  and  to  the  C.  C.  R.,  in  order  to  be  consistent 
with  R.  S.  C,  O.  55,  r.  10,  supra,  which  provides  that  the  pronouncing  or 
making  of  a  judgment  or  order  for  administration,  or  the  execution  of 
trusts,  shall  not  be  obligatory  on  the  Court. 
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estate  directed  to  be  sold,  and  wlio  may  be  entitled  to  a  judg- 
ment or  order  for  the  administration  of  the  estate  of  a 
deceased  person,  may  have  the  same  without  serving  any 
other  legatee  or  person  interested  iu  the  proceeds  of  the 
estate. 

Any  residuary  devisee  or  heir  (t)  entitled  to  the  like  judg-  r.  20. 
ment  or   order,  may  have   the    same  without    serying   any  R-S.C.,  0.  16, 
co-residuary  devisee  or  co-heir. 

Any  one   of   several  cestuis  que   trust  under  any  deed  or  R.  21. 
instrument  entitled  to  a  iudgment  or  order  for  the  execution  Go-cestms  que 

„      ,         ,        ,  .  trust. 

of  the  trusts  ot  the  deed  or  instrument,  may  have  the  same  r.s.c.  0.  16 
without  serving  any  other  cestui  que  trust.  r.  36. 

Any  executor,  administrator,  or  trustee  entitled  thereto  r.  22. 
may  have  a  iudgment  or  order  against  any  one  legatee,  next  Judgment 

•  •      •  •  icriiust  0116 

of  kin,  or  cestui  que  trust  for  the  administration  of  the  estate  jg^aatee  etc 

or  the  execution  of  the  trusts.  R.S.C,  0. 16, 

Eule   22   would   appear    to    imply   that   an   executor   or  ^" 

administrator  can  institute  an  action  for  administration  as  ,  °"°  ^    °"' 

has  no  power 

plaintiff  under  s.  67,  sub-s.  1,  of  the  C.  C  Act,  1888.      It  to  pronounce 
would  appear,  as  stated  above,  that  he  cannot :  for  executors  a'lmiuistration 

.    .  .  jud2;ment  at 

or  administrators  are  not  named  m  that  sub-section.  suit  of 

The  Judge  may  require  any  person  to  be  made  a  party  to  executor,  etc 
any  action  or  matter,  and   may   give   the   conduct  of  the  ^-  ^'  ^'-  ^3- 
action  or  matter  to  such  person  as  he  may  think  fit,  and  may  juj^e  as  to 
make  such  order  in  any  particular  case  as  he  may  think  just  parties. 
for  placing  the  defendant  on  the  record  on  the  same  footing    '  "  ''    '     ' 
in  regard  to  costs  as  other  parties  having  a  common  interest 
with  him  in  the  matters  in  question. 

Wherever,  in   any   action  for  the  administration   of  the  r.  24. 
estate  of  a  deceased  person  or  the  execution  of  the  trusts  of  ^^o^iceof 
any  deed  or  instrument,  or  for  the  partition  or  sale  of  any  ■(^jj^^  ^^  j^g 
hereditaments,  a  judgment  or  an  order  has  been  pronounced  or  served, 
made,  the  Judge  may  direct  that  any  persons  interested  in 
the  estate,  or  under  the  trust  or  in  the  hereditaments,  shall 
be  served  with  notice  of  judgment  or  order  ;  and  after  such  jjgj^  ^.j„ 
notice  such  person  shall  be  bound  by  the  proceedings,  in  the  commence 
same  manner  as  if  they  had  originally  been  made  parties,  ^^*'?"  ;°^'.  "■'^\ 
and  shall  be  at  liberty  to  attend  the  proceedings  under  the  but  the  Court 

,,-,,.  .       ^       ,         ,  can  only  deal 

(i)  An  heir  may  commence  an  action  for  the  admimstratiou  of  the  real  ^ith  real 
estate  of  an  intestate  ;  but  the  power  of  the  Court  to  deal  with  the  real  estate  if 
estate  arises  only  in  the  case  of  the  personalty  being  insufficient  for  the  personal  estate 
payment  of  debts :  Be  Stansfield,  W.  N.  (75)  30 ;  Eoclney  v.  B.,  16  Sim.  insutHcient  to 
307;  Catley  v.  Simpson,  33  B.  551.  pj^y  ^q\,i^^ 

U 
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judgment  or  order.     Any  person  so  served  may,  at  the  next 
sitting  of  the  Court,  after  such  service,  or  by  leave  of  the 
Judge  at  any  subsequent  sitting,  apply  to  the  Judge  to  dis- 
charge, vary,  or  add  to  the  judgment  or  order,  (u) 
R-  26.  Notice  of  a  judgment  or  order  on  an  infant  or  person  of 

lunatic"^  unsound  mind  not  so  found  by  inquisition  shall  be  served  in 

the  same  manner  as  a  summons  in  an  action. 
R.  27.  In  any  action  or  matter  to  execute  the  trusts  of  a  will  it 

^'^'  shall  not  be  necessary  to  make  the  heir-at-law  a  party. 
R.  28.  If  in  any  action  or  matter  it  shall  appear  to  the  Judge  that 
^^^  "°  l^^  any  deceased  person  who  was  interested  in  the  matter  in 

representative.  . 

question  has  no  legal  personal  representative,  the  Judge  may 
R.S.C.,  0.  16,  proceed  in  the  absence  of  any  person  representing  the  estate 
of  the  deceased  person,  or  may  appoint  some  proper  person  to 
represent  his  estate  for  all  the  purposes  of  the  action  or 
matter  on  such  notice  to  such  persons,  if  any,  as  the  Judge 
shall  think  fit,  either  specially  or  generally  by  public  ad- 
vertisement, and  the  order  so  made,  and  any  order  consequent 
thereon,  shall  bind  the  estate  of  the  deceased  person  in  the 
same  manner  in  every  respect  as  if  a  duly  constituted  legal 
personal  representative  of  the  deceased  had  been  a  party  to 
the  action  or  matter. 

An  order  under  E.  28  should  state  that  the  Judge  has 
proceeded  in  the  absence  of  any  person  representing,  or 
entitled  to  represent  the  deceased's  estate,  or  has  appointed 
some  person  to  represent  it.  There  need  not  be  a  separate 
order  to  this  effect ;  but  it  must  appear  on  the  face  of  the 
order  that  the  Court  dispensed  with  the  representative,  (v) 


Section  XII. — Change  of  Parties. 

Action  defec-         Though  an  action  or  matter  may    have  been  perfect  in 

tive  by  matter  ^^^  institution,  it  may,  by  some  event  subsequent,  become 

defective,  so  that  no  further  proceedings  can  be  effectually 

had  until  the  defect  shall  have  been  supplied — e.g.,  if  a  sole 

Death  of  plaintiff  in  an   administration  action   absolutely  entitled  to 

plaintiff,  ^  share  of  a  testator's  residuary  personal  estate   die  before 

the  amount  of  his  share  shall  have  been  ascertained  or  paid, 

(u)  The  service  of  the  judgment  or  order  under  this  rule  is  treated 
below,  under  the  head  of  Proceedings  before  the  Registrar  in  Chambers. 

(v)  lie  liicherson,  I-?  Gh.  (93)  HG.  As  to  this  rule  generally,  see 
^^^  Wuigrove  v.  Thompson,  11  Ch.  D.  419;  Re  Mabbett,  1  Ch.  (91)  710; 
Aylward  v.  Lewis,  2  ih.  81 ;  Scott  v.  Strcaiham,  etc.,  Co.,  W.  N.  (91)  153. 
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his  interest  will  pass  to  his  executor  or  administrator  ;  but  the 
proceedings  cannot  he  continued  until  such  executor  or  ad- 
ministrator shall  either  come  or  he  brought  before  the  Court. 
So  also,  if  one  or  more  of  several  defendants  die  after  judg-  oj.  of  account- 
ment  against  them  as  executors,  for  the  administration  of  their  ing  pai'ty- 
testator's  estate,  and  while  the  accounts  and  inquiries  are 
being  prosecuted  before  the  Eegistrar,  and  the  accounts  and 
inquiries  were  then  to  continue  to  be  prosecuted  in  absence 
of  the  personal  representative  of  the  deceased  defendant,  the 
accounts  would  not,  without  more,  be  binding  on  the  repre- 
sentative, if  he   should  afterwards  be   brought   before   the 
Court.     So  also,  if  after  the  commencement  of  an  action,  a 
child  should  be  born  who  would  be  a  necessary  party,  then  Birth  of  child, 
the  subsequent   proceedings  would    not  be  binding   on  the 
child,  unless  he  has  been  brought  before  the  Court.     Before 
the  Judicature  Acts,  a  suit  would,  in  both  of  the  first  two  Suit  abated  or 
cases,  be  said  to  have  become  abated  and  in  the  third  to  have  defective, 
become  defective.  (««) 

Where  the  abatement   was   total,  as  in  the   case   of  the  Discharge  of 
death  of  a  sole  plaintiff,  (a;)  all  proceedings  pending  the  abate-  proceedings, 
ment   were,    with    certain    exceptions,    entirely   ineffectual, 
and   might  have  been  discharged; — though  the    Court  had  Power  of 
power  to  confirm  them  in  cases  where  the  proceedings  had  Court  to 
been  carried  on  by  mistake.  ^^^  '™" 

When  it  was  desired,  before  the  Judicature  Acts,  to  continue  old  practice : 
a  suit  which  had  become  abated,  the  practice  was  to  obtain  — orders  of 
an  order  "  to  revive  "  the  suit— e.g.,  on  the  death  of  a  sole  ''"''?'" """? 

''  '  supplement. 

plaintiff  residuary  legatee,  his  executor  had  to  apply  for  an 
order,  the  effect  of  which  was  that  he  might  be  at  liberty  gg-ect  of 
tocarryonthe  proceedings  in  like  manner  as  the  original 
plaintiff  might  have  done,  if  he  had  not  died.  When  the 
suit  became  defective,  the  proper  course  was  to  obtain  a  supple- 
mental order,  an  order  to  carry  on  the  proceedings,  the  effect  of 
which  was  that  the  proceedings  might  be  prosecuted  between 
the  old  parties  and  the  person  made  a  new  party  by  the  order, 
as  they  might  have  been  carried  on  if  the  new  party  had  been 
a  party  originally,  (jj) 

(w)  See  Lord  Redesdale  on  Pleading,  pp.  68,  et  seq. 

(x)  On  the  death  of  one  of  several  defendants,  the  suit  was  under  the 
old  practice  only  abated  quoad  that  particular  defendant. 

(y)  An  order  to  the  effect  of  the  usual  order  to  revive,  or  of  the  usual  qi  j         ^• 

supplemental  decree,  could  be  obtained  as  of  course  (see  supra,  p.  55) ^^^^  "'^  ' 

under  the  Chancery  Amendment  Act,  1852  (c.  86),  s.  52,  now  repealed.  ^  |^*^™"^°° 

U   2 
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0.  17,  r.  1. 

When  action 
not  to  abate. 


Effect  of  Paile. 


Bankruptcy  of 
one  of  several 
defendants. 


Absent  parties, 


Death  of  sole 
plaintiff. 


Bankruptcy, 
etc.,  of  sole 
plaintiff. 


Rule 
conditional. 


Amendment. 


An  action  or  matter  shall  not  become  abated  by  reason  of 
the  marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if 
the  cause  of  action  survive  or  continue,  and  shall  not  become 
defective  by  the  assignment,  creation,  or  devolution  of  any 
estate  or  tii\e  pendente  lite,  and  vphether  the  cause  of  action 
survives  or  not,  there  shall  be  no  abatement  by  reason  of  the 
death  of  either  party  between  the  verdict  or  finding  of  the 
issues  of  fact  and  the  judgment,  but  judgment  may  in  such 
case  be  entered  notwithstanding  the  death. 

This  Rule  vs^ill  keep  an  action  alive  against  the  parties 
who,  after  a  transmission  of  interest,  still  continue  before 
the  Court,  (z)  Therefore,  under  the  corresponding  R.  S.  C, 
1875,  w^here  two  out  of  five  defendants  jointly  and  severally 
liable  to  the  plaintiff  became  bankrupt,  it  was  held  that  the 
action  might  proceed  without  bringing  before  the  Court  the 
trustees  in  bankruptcy  of  the  two  bankrupt  defendants,  (a) 
But  the  Rule  does  not  keep  the  action  alive  against  persons 
not  before  the  Court — e.g.,  if  one  of  several  defendants  die, 
the  action  will  not  be  kept  alive  against  his  heir,  devisee,  or 
legal  personal  representative.  (6)  In  such  a  case  the  action 
will,  in  fact,  be  abated  as  to  the  deceased  defendant ;  and 
there  will  still  be  a  total  abatement  if  a  sole  defendant  die. 
Upon  the  same  principle,  when,  in  an  action  for  specific 
performance,  a  sole  plaintiff  had,  before  trial,  filed  a  liquida- 
tion petition  under  which  a  trustee  had  been  appointed  in 
bankruptcy,  and  no  one  appeared  for  the  plaintiff,  the  action 
was  ordered  to  be  struck  out  of  the  list,  (c) 

The  first  part  of  this  Rule  is  made  conditional  on  the 
cause  of  action  surviving  or  continuing  ;  in  other  words,  on 
there  being  a  transmissible  interest ;  and  the  question 
whether  there  is  such  an  interest  or  not,  must  be  determined 
quite  independently  of  this  order.  (^)     But  when  the  action 


The  order  so  obtained  was  in  either  case  called  "  the  common  order." 
In  some  cases  it  was  necessary,  as  before  the  Act,  to  file  a  Bill  of  Revivor, 
a  Supplemental  Bill,  or  a  Bill  of  Revivor  and  Supplement,  or  an  original 
bill  in  the  nature  of  a  Bill  of  Revivor  or  Supplemental  Bill. 

(z)  Be  Shephard,  43  Ch.  Div.  136. 

(a)  Lloyd  v.  Dimmaclc,  7  Ch.  D.  398 ;  Arnison  v.  Smitli,  40  Ch. 
Div.  567. 

(?>)  He  Shephard,  supra. 

(c)  Eldridcje  v.  Burgess,  7  Ch.  D.  411 ;  but  see  r.  10  infra,  and  s.  94  of 
the  C.  C.  Act,  1888. 

(d)  Twycross  v.  Grant,  4  C.  P.  Div.  40 ;  Kirk  v.  Todd,  21  Ch.  Div.  484  ; 
.,.,  the  question  J'/f'^'^^-  V.  IIomfray,2\  Ch.  Div.  439  (Appeal  to  D.P  dismissed 
of  transmission  because  too  late,  11   App.  4bb) ;    Boivker  v.   Evans,   15  Q.  B.  D.  5b5 ; 


Cases  bearing 
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does  not  survive  or  continue  against  the  representative  of  a 
deceased  defendant,  the  Court  may  sometimes  make  an  order 
before  the  trial,  giving  the  plaintiff  leave  to  amend  by- 
bringing  the  representative  of  a  deceased  party  before  the 
Court,  and  by  alleging  a  cause  of  action  against  him  which 
does  survive  or  continue,  (e) 

There  is,  as   a   rule,   no  transmission  of  interest  on  the  Death  of 
death  of  a  tenant  for  life.  (  /  )  ^^'^'"^"^  ^°'"  ^'^^■ 

Upon  the  death  of  a  person  absolutely  entitled  to  estate  real  Person 
or  personal  or  a  share  therein,  there  is  cleai-ly  a  transmission  g,^^"ti"  j  ^ 
of  interest.     So  also  a  right  of  action  under  a  contract  will, 
as  a  rule,  sui'vive  except  in  the  case  of  a  contract  for  service. 

The  Rule  does  not  interfere  with  the  maxim  actio  personalis  Maxim  actio 
moritur  cum  persona,  where  applicable.     The  Statute  4  Ed.  3,  /^^'■^<^""^*«.  '^*<^- 
c.  7,  enables  an  executor  to  institute  an  action  for  damage  p.^jj^*  g  ^^  " 
to  the  goods  and  chattels  of  his  testator.     By  3  &  4  Will.  4,  goods,  etc.,  of 
c.  42,  s.  2,  executors  or  administrators  may,  within  a  year  deceased 

.  .  "-  .  \  person. . 

after  the  death  of  their  testator  or  intestate,  bring  actions  „  9  ,  nrn  , 

.  3  &  4  Will.  4, 

for  injuries  to  the  real  estate  of  such  testator  or  intestate,  c.  42. 
committed  within  six  calendar  months  before  his  death ;  Inju^'ies  to  real 
and  actions  may  be  brought  against  the  executors  or 
administrators  of  a  deceased  person  for  injury  to  property 
either  real  or  personal,  committed  by  their  testator  or 
intestate  within  six  calendar  months  before  his  death ;  such 
action  to  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  of  the  deceased,  (gr) 

Chapman  v.  Day,  49   L.   T.   436 ;    Oakey   v.   Dalton,   35   Cli.   D.  700 ;  of  interest  or 
Batthyany  v.  Walford,  36  Cli.  Div.  269;  tStanhope  v.  S.,  11  P.  Div.  106;  liability  in 
Concha  v.  Murietta,  40  Ch.  Div.  543 ;    Fratt  v.  Inman,  43  Ch.  D.  179.  general. 
As  to  the  transmission  of  liability  for  negligence  of  a  solicitor  causing  a  Neo-Haence  of 
loss  of  trust  funds  or  property,  see  Blyth  v.  Fladgate,  1  Ch.  (9i)  366.     As  solfcit'or. 
to  the  diHerence  in  cases  of  injury  to  real  estate,  between  the  equitable  Equitable 
right  to  a  mandatory  injunction  and  the  right  to  institute  a  common  law  i-i^ht. 
action  of  tort,  see  Jo)i€s  v.  Simes,  43  Ch.  D.  613. 

(e)  Ashley  v.  Taylor,  10  Ch.  D.  772.     In  Lon{f  v.  Crossley,  13  Ch.  D.  Specific  per- 
388,  a  tenant  for  life,  the  sole  plaintiff  in  an  action  for  specific  perform-  formance  ; — 
ance  of  an  agreement  for  a  lease,  died  before  the  trial,  and  thereupon  tenant  for  life 
her  executor  obtained  the  common  order  to  carry  on  the   proceedings,  and  remainder- 
after  which  it  was  discovered  that  the  deceased  plaintiff  had  no  power  of  men. 
leasing.      An  order  was    made   by  Fry,  J.,  giving  leave   to   amend  by  ^^  .c^  '^e/e/ 
joining    with    the   executor    as    co-plaintiffs    the    persons    entitled    in  • 

remainder,  who  were  desirous  of  adopting  the  agreement.  * 

(/)  Wilmn  V.  W.,  9  Eq.  452.  As  to  the  case  of  the  death  of  a  tenant 
for  life  to  whom  an  arrear  of  income  is  due,  see  Hayward  v.  Pile, 
7  Ch.  635. 

(g)  Be  Williams,  W.  N.  (85)  158. 
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^-  2-      „  Where  by  reason  of  any  event  occurrino;  after  the  corn- 

Notice  of 
change  of         menceuient   of  any   action   or   matter,  there  shall  be   any 

plaintiff's  title,  assignment,  creation,  change,  transmission,  or  devolution 
of  the  interest,  estate,  or  title  of  any  plaintiff  in  any  action 
or  matter  before  judgment,  the  person  to  or  upon  whom 
such  interest,  estate,  or  title  has  come  or  devolved  may 
give  notice  thereof  to  the  Eegistrar  according  to  the  form  in 
Form  112,  the  Appendix,  with  his  name  and  address,  together  with  an 
•^PP*  affidavit  of  the  truth  of  the  fact  stated  in  such  notice.     And 

thereupon  the  Eegistrar  shall  cause  a  copy  of  such  notice  to 
be  served  b}^  post  upon  the  defendant  in  the  action  or  matter, 
Form  113,  and  a  further  notice  that  unless  upon  a  day  to  be  named 
therein  he  ajDpears  and  shows  cause  against  the  same,  the 
person  to  or  upon  whom  such  interest,  estate,  or  title  has 
come  or  devolved  will  be  substituted  for,  or  made  a  joint 
plaintiff  with,  the  plaintiff  named  in  the  original  summons. 
R.  3.  Where  by  reason  of  any  event  occurring  after  the  com- 

In  defendants   mencement   of  any    action  or  matter,    there  shall   be   any 
E.S.C.,  0.  17,    assignment,  creation,  change,   transmission,  or  devolution  of 
rr.  2  and  3.       the  liability,   interest,  estate,  or  title  of  any  defendant,  in 
any  action  or  matter  before  judgment,  the  plaintiff  or  the 
defendant  or  the   person   to  or  uj)on  whom  such  liability, 
interest,  estate,  or  title  has  come  or  devolved  may  in  like 
manner  give  notice  to  the  Eegistrar,  who  shall  take  proceed- 
ings thereon  similar  to  those  prescribed  by  the  last  preceding 
rule,  and  a  defendant  may  be  substituted  or  added,  as  the 
case  may  be,  in  manner  similar  to  that  provided  in  such  rule 
for  the  substitution  or  addition  of  a  plaintiff. 
Sole  defendant       The    Court    will   not   act    under    Eule    3    where    a   sole 
an  lup  .         defendant  becomes  bankrupt  before  the  trial  of  an  action  to 
enforce  a  common  money  demand.     By  reason  of  the  bank- 
ruptcy, such  an  action   is  practically  at  an   end ;   and  the 
plaintiff  must   prove  his   debt  in    bankruptcy   against  the 
Effect  of  rr.  2    defendant's   estate.  (Ji)      But  an  important  question  which 
arises  is,  what  is  meant  by  the  words  "  before  judgment"  in 
each  rule?     If  a  plaintiff  or  defendant  die  after  judgment 
directing  the  usual  administration  accounts  and  inquiries  to 
be  taken  and  made  against  the  defendant,  would  either  of 
these  rules  apply? — or,  in  other  words,  would  the  Court  in 

(li)  Barter  v.  Duheux,  7  Q.  B.  Div.  413.  But  as  to  a  liability  incurred 
by  fraud  or  breach  of  trust,  see  Emma,  ttc,  Co.  v.  Grant,  17  Cb.  D.  122; 
Hale  V.  Boudmd,  8  Q.  B.  D.  453. 
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oi'der  to   make   Exiles   2   and    3   applicable   to   sncli   cases, 

construe  the  words  to  mean  "  before  final  judgment  "  ?     The 

terms  of  Form  113  point  rather  to  the  original  trial,  than  to 

any  hearing  on  further  consideration.     In  absence  of  judicial 

decision,  and  having  regard  to  the  difficulties  pointed  out  in 

the  observations  on  Eule  4  of  this  Order  (set  forth  in  the 

next  paragraph),  it  would,  in  the  opinion  of  the  Author,  be 

useless    to   express   any   opinion   on   this   head.      But   the  "  Judgment  " 

question  is  by  no  means  unimportant ;  for  since  the  Judica-      "  "ificree." 

ture  Acts  have  come  into  operation,  the  term  "  judgment  " 

is  generally  used  in  the  Chancery  Division  as  synonymous 

with  "  decree  ;  "   and  before  those  Acts,  a  decided  distinc-  Distinction 

tion  was  made  between  an  abatement  or  defect  before,  and  ^*^tween  abate- 

an  abatement  or  defect  after  decree.     In  the  former  case  before  and 

only  the  plaintiff  or  those  claiming  under  him  could  revive  ''^f'^^r  decree. 

the  suit,  while  after  decree,  the  defendant  might  do  so  upon  When  defend- 

the  plaintiff"  or  those  claiming  under  him  neglecting  after  aiit C^ld 

notice  to  take  the  steps  necessary  for  that  purpose.     The  decree. 

reason   given   by  Lord  Eedesdale  for  the  distinction  (i)  is 

that  after  decree  the  rights  of  the  parties  are  ascertained,  and 

both  plaintiffs  and  defendants  are  equally  entitled    to  the 

benefit  of  the  decree  and  equally  have  a  right  to  prosecute  it. 

Where   by    reason    of    any    event    occurring    after    the  R.  4. 
commencement   of  any    action    or   matter,   and   causing   a  ^'S^t  to  order 
change  or  transmission  of  interest  or  liability,  or  by  reason  proceedings. 
of  any  person   interested  coming  into  existence   after   the  R-S.C,  0.  17, 
commencement  of  the  action  or  matter,  it  becomes  necessary  Yom  114 
or  desirable  that  any  person  not  already  a  party  should  be  App. 
made  a  party,  or  that  any  person  already  a  party  should  be 
made  a  party  in  another  capacity,  an  order  that  the  pro- 
ceedings shall  be  carried  on  between  the  continuing  parties 
and  such  new  party  may  be  obtained,  before  or  at  the  trial, 
on  application  to  the  Judge  or  Eegistrar,  upon  an  allegation 
of  such  change  or  transmission  of  interest  or  liability,  or  of 
such  person  interested  having  come  into  existence. 

An    important    difference    between    this    Eule    and    the  Rule  not 
E.  S.   C,  0.    17,  r.  4,  is   that  the  words  "before  or  at  the  "Pplicable  to 
trial "    are   not    to    be    found    in    the    latter   Eule.     It   can  etc.  after    ' 
scarcely  be  supposed  that  they  were  added  otherwise  than  trial, 
designedly,  especially  as  they  are  also  to  be  found  in  Eules  6 
and  7,  and  in  each  of  the  corresponding  C.  C.  E.  of  1886; 

(0  P.  95. 
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but   what   is   still  more   conclusive   on    the   point  is   that 
0.  25,  r.  9a,  gives  power  to  the  Judge  or  Eegistrar  to  give 
leave  to  issue  execution   after  judgment,  or   to   order   the 
trial  of  any  issue  or    question  necessary  to  be  determined 
before  giving   such   leave.      The   words   in   question   must 
surely   have   been   inserted   without   full    consideration   of 
their  consequences. 
0.  25,  r.  9a,  as      The  last-mcntioned  Eule  contains  the  only  provision  in 
to  change  after  the  C.  C.  E.  as  to  a  change  of  parties  after  judgment ;  and  it 
'        would  ajjpear  only  to  be  applicable  to  Common  Law  actions 
applicable  to     ^^^  matters  of  a  like  kind.     It  is  submitted  that  where  it 
Common  Law    becomes   necessary  after  judgment  fur  administration,  the 
actions,  e  c.      execution  of  trusts,  or  for  partition,  or  in  other  proceedings 
on  proceedhie^  ^^  ^  ^^^^  nature,  to  obtain  an  order  to  carr}'  on  the   pro- 
after  judgment  ceedings — e.g.,  in   consequence   of  the  death  of  a  party,  an 
foradniinistra- ^gg^gjjj^gj^^  pendente   lite,    or   in    consequence    of  a    person 
under  R.S.C.     coming  into  existence  who  ought  to  be  made  a  party,  the 
proper  course  will  be  to  adopt  the  practice  of  the  Chancery 
Division   which   is    explained    below ;  (y)    but   it    will    be 
observed   that    to    adopt    this    course    almost   amounts   to 
striking  out  words  which  apparently  were  designedly  added 
to  the  County  Court  Eules. 
Bv  and  ao-ainst      "^^^  ^®^  party  who  comes  or  is  brought  before  the  Court 
whom  order  to  on  a  change  or  transmission  of  interest  or  liability,  will  be 
be  obtamed.^     ^j^g  person  upon  whom  the  interest  or  liability  has  devolved 
„         ,  — e.g.,  if  the  claim  of  a  plaintiff  be  for  his  own  benefit,  and 

rersonal  re-        . 

presentative  of  m  respect  of  personal  estate,  the  legal  personal  representative 
plaintiff.  Yf{w  130  the  person  to  obtain  the  order  to  carry  on  proceedings 

on  the  plaintiif's  death ;  but  in  respect  of  real  estate,  the  real 
jjgjj.  representative,  that  is  to  say,  the  devisee  or  heir-at-law, 

according  to  circumstances.  (Jc)  In  like  manner  upon  the 
D    th    f  death  of  a  defendant  the  order  will  have  to  be  served  upon  his 

defendant.         personal  representative,  devisee,  or  heir,  as  the  case  may  be.  (Z) 

If  the  plaintiff  commenced  the  action  originally  in  the  capacity 

of  executor  or  administrator,  then  the  person  to  obtain  the 
Plaintiff  order  is   the   personal   representative  of  the  deceased.     So 

corporation  where  the  plaintiff  is  a  corporation  sole — e.g.,  a  rector  or 
sole. 

( /•)  S.  104  of  the  C.  C.  Act,  1888 ;  iind  see  R.  S.  C,  O.  17,  rr.  4-7. 

(/;)  IJijrr,  V.  Brett,  1.3  W.  R.  7G3;  Coli/er  v.  C,  1  Cli.  482;  Ilarlnnd  v. 
Garhutt,  W.  N.  (8J)  15. 
Trustee  in  (J)  As  to  the  case  of  the  deatli  of  a  sole  (U^feiidaiit  trustee  iu  Lank- 

Bankruptcy,      ruptcy,  see  Johnston  v.  EwjUkIi,  Sf)  W.  R.  29. 
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vicar,  the  rule  is  that,  if  the  claim  pass  on  the  plaintiff's 
death  to  his  successor  in  office,  then  his  successor  will  be  the 
person  to  apply  for  the  order  ;  but  if  the  claim  is  one  which 
passes  to  his  personal  representative,  then  the  latter  is  the 
person  to  apply. 

An  order  to  carry  on  proceedings  in  the  Chancery  Division  Order  obtained 
is  an  order  of  course,  (m)  and.  in  the  County  Court  such  an  ap,-fifcation  to 
order   is   obtained    upon    an    ex    parte    application    to    the  Registrar. 
Registrar. 

It  will  be  observed  that  in  cases  coming  within  R.  2  or  Affidavit  iu 
E.  3 J  an  affidavit  is  required  of  the  facts  showing  the  change  ^^PP*^'*^- 
or  transmission.  In  the  Chancery  Division  no  evidence  is, 
in  general,  required  on  applying  for  an  order  to  carry  on 
proceedings,  as  the  person  against  whom  the  same  is  made 
may,  within  the  twelve  days  limited  by  the  R.  S.  C,  0.  17, 
rr.  6  and  7,  move  to  discharge  it,  if  improperly  obtained. 

The  order  should  contain  allegations  showing  the  title  of  Allegations  in 
the  applicant  to  obtain  it.     These  should  begin  with  the  last  ^^  ^^' 
material  proceeding.     It  is  not  necessary,  as  a  rule,  to  state 
the  nature  of  the  action  ;  but  a  statement  to  that  effect  must 
be  made,  if  the  right  to  the  order  depends  on  the  nature  of 
the  relief  claimed. 

The  common  order  to  carry  on  proceedings  will  be  made  When  common 
in  the  Chancery  Division  in  the  following  cases :  and  it  is  ^^  proceedings 
submitted  that  the  practice  in  the  County  Court  ought  to  be  will  be  made, 
the  same  where  the  County  Court  Rules  are  not  applicable. 
It  will  be  made  when  the  transmission  of  interest  is  caused  Death  of 
by  the  death  of  a  sole  plaintiff'  or  one  or  more  of  several  P  ^'^  '  '  ^  ^• 
plaintiffs  ;  (n)  or  of  the  survivor  of  several  plaintiffs,  or  of  a 
petitioner  or  respondent ;  (o)    on  the  lunacy  of  a  plaintiff;  Lunacy  of 
also  on  the  death,  lunacy,  (p)  or  bankruptcy  of  a  defendant,  P'^'°*'°- 
or  of  one  or  more  of  several  defendants ;  in  the  case  of  a      t*  'i  "°^^^' 

'  _  or  bankruptcy 

conveyance   or  assignment  by  a  party  pendente  lite  ;  (g)  or  of  defendant. 

when  a  co-executor,  after  the  commencement  of  an  adminis-  Conveyance, 

etc.,  pendente 

(m)  See  supra,  p.  5.5.  ^'^''• 

00  Eyre  v.  Brett,  13  W.  R.  763;   Colyer  v.  C,  1  Ch.  482. 

(o)  Re  StagoU,  W.  N.  (67)  179  (Trustee  Eelief  Act) ;  Timpson  v.  L.  & 
N.  W.  Ry.  Co.,  11  W.  R.  558;  Re  Youl,  16  Eq.  107;  Be  Atldn,  1  Ch.  D. 
82  (Lauds  Clauses  Act);  Re  Dynevor,  etc.,  Co.,  W.  N.  (78)  199  ;  Re  Com- 
mercial Bk.,  W.  N.  (88)  231  OVinding-iip  Petition). 

{p)  For  modus  procedendi  on  recovery  pendente  lite  of  a  person  of  un-  Recovery  of 
sound  mind,  see  Bhjth  v.  Green,  W.  N.  (76)  211.  ^JeL  person  of  un- 

(f/)  Ingham  v.    Wasliett,    11    Eq.    283;  Bihhy  v.   Naylor,   17  Eq.   14 ;  sound  mind. 
Camphell  v.  Holyland,  7  Ch.  D.  1G6. 
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Co-executor  tration  action,   proves  the  will  of  tlie  testator ;  (r)  in  the 

'\      &  ^^'  •  (.^se  of  the  hirth  of  a  child  who  is  a  necessary  party ;  (s) 

■  where  a  new  trustee  in  bankruptcy  has  been  appointed  ;  {£) 

bankruptcy  ^^  ^  ^^^  committee  of  a  lunatic  plaintiff  or  defendant  has 

Ne^  been  appointed ;  or  where  a  trustee  in  bankruptcy  is  party 

committee  of  to  an  action,  and  the  bankruptcy  is  annulled  pendente  lite  ; 

una  10.  g^igQ    where   a   plaintiff  or   defendant  of  unsound   mind   is 

bimki-untcv  °  pendente  lite  found  to  be  a  lunatic  by  inquisition,  (u)     When 

Inquisition  ^  defendant  desires  to  obtain  the  order  (which  he  can  only 

Notice  by  ^^  after  judgment)  he  must  first  give  notice  to  the  plaintiff 

defendant.  requiring  him  to  make  the  application ;  otherwise  the  order 

obtained  by  the  defendant  will  be  irregular,  and  liable  to  be 

Allegation  of  discharged,  (v)     An  order  for  a  defendant  to  be  at  liberty 

plaintiff's  ^Q  carry  on  the   proceedings  should    contain  an  allegation 

refusal  to  apply    .  t         -\    •      •  n-  ■<  t    ■      •  i       -x  •       ^         -\ 

for  order.  that  the  plaintiii  or  the  person  claiming  under  him  has  been 

requested  to  obtain  the  order,  and  has  refused  or  neglected 
so  to  do.  (m?) 
Sole  plaintiff        Where,  after  decree  in  a  suit  by  a  sole  plaintiff  against  a 
sok  defendant  ^^^^   defendant   (a  personal   representative)   the   defendant 
died  leaving  the  plaintiff  his  sole  executor,  an  order  was 
made  by  the  Court  of  Chancery  giving  the  plaintiff  liberty 
to   revive   against   the   parties  beneficially   interested   who 
had  been   served   with   the   decree,   and   had   attended   in 
Chambers,  (x) 
Death  of  an  Where  one  of  two  trustees  died  when  the  Chief  Clerk's 

^artv'to°whom  Certificate  was  nearly  completed,  and  (as  alleged)  insolvent, 
there  is  no  the  Court  held  that  the  proceedings  ought  to  go  on  in 
representative,  absence  of  a  representative  of  his  estate,  though  large 
balances  were  found  due  from  both  trustees,  and  one  of  the 
persons  having  the  conduct  of  the  cause  was  entitled  to 
apply  for  administration  to  the  estate  of  the  deceased 
trustee,  (y)  The  effect  was  practically  to  make  the  sur- 
viving trustee  solely  liable  in  the  action,  leaving  him  to 

(r)  Haldane  v.  Echford,  W.  N.  (66)  50 ;  Guthrie  v.  Walrond,  W.  N. 
(74)  99 ;  and  see  Re  Dracup,  supra,  p.  96,  note  (b). 

(s)  Peter  v.  Thomas-Peter,  26  Ch.  D.  181. 

(t)  Pooley's  Trustees  v.  Whethani,  28  Ch.  Div.  38. 

(?0  Re  Green,  il  L.  T.  30. 

(«)  Stratford  v.  Baker,  4  Eq.  256. 

(w)  Micks  V.  W.,  W.  N.  (87)  15. 

ix)  Redder  v.  P.,  5  Jur.  N.  S.  1145  ;  Scott  v.  Maxwell,  W.  N.  (72)  144. 
See  also  Baitison  v.  Hobson,  W.  N.  (71)  41 ;  Edmondson  v.  Sharp,  12  Eq. 
198;  contra,  Bates  v.  B.,  13  Eq.  138. 

(y)  Moore  v.  Morris,  13  Eq.  1.S9.     See  O.  3,  r.  28,  supra. 
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take  separate  proceedings  to  obtain  contribution,  in  case  it 

should   subsequently  appear  that  the  deceased  trustee  had 

left  any  estate. 

The  order  may  be  obtained  on  the  death  of  a  sole  or  sole  Death  of  sole 

surviving  jilaintiff,  by  a  person  who  has  been  served  with  Lj-g^Q   ' 

the  judgment  in  an  administration  action  and  has  obtained  attending 

an  order  to  attend  proceedings,  (z)  or  in  a  creditor's  action  by  Proceedings, 

any  creditor  who  has  proved  his  debt  under  the  decree ;  (a) 

but  he  must  first  give  notice  to  the  representative  of  the  Notice  to 

1  •         T  1  Mil-  1  representative 

deceased  plamtiflf ;  otherwise  the  order  will  be  irregular  and  of  deceased 

liable  to  be  discharged.     It  is  not  necessary,  however,  in  the  plaintitf. 

Chancery  Division  to  prove  iu  the  first  instance  that  such 

notice  has  in  fact  been  given. 

The  common  order  should  not  be  applied  for  on  the  trans-  Transmission 

mission  of  the  interest  of  a  person  served  with  the  decretal  °*  interest  of 

^  .  ,  .     person  served, 

order  under  0.  3,  r.  24.  The  proper  course  m  such  a  case  is 
to  serve  the  decretal  order  upon  the  person  upon  whom  that 
interest  has  devolved  in  like  manner  as  the  original  party 
had  to  be  served,  (h) 

A  judgment  creditor  who  has  obtained  a  garnishee  order  Judgment 
absolute  is  entitled  to  obtain  an  order  to  carry  on  the  pro-  ^^^  obtained 
ceedings,  so  as  to  make  himself  a  co-plaintiff  in  an  action  to  garnishee 
recover  the  funds  attached ;  but  not  as  a  rule  so  as  to  give  "^''^'^r- 
him  the  conduct  of  the  action,  (c) 

The  Court  will  not  make  the  order  for  carrying  on  pro-  Executor  who 
ceedings  against  a  person  named  as  executor,  but  who  has  not  q^^\  28°^^  ' 
proved  the  will,  even  though  he  has  acted; — on  the  ground 
that,  until  he  has  proved,  he  is  a  mere  executor  de  son  tort. 
But  where  there  is  no  personal  representative  in  consequence 
of  the  will  of  the  deceased  being  disputed,  the  Court  may 
under  0.  3,  r.  28,  (dl)  make  an  order  appointing  the  person  so 
named  to  represent  the  estate  of  the  deceased,  and  enabling 
him  to  obtain  the  order  for  carrying  on  the  proceedings,  (e) 

Order  17  does  not  apply  to  consolidated  actions.  (/)  Consolidated 

actions. 
(2)  Austin  V.  Gilman,  20  W.  K.  461;  Self  v.  Pare,  ih.  407;  Burstall  v. 
Fearon,  24  Cb.  D.  126. 

(a)  Cook  V.  Bolton,  5  Russ.  282 ;  English  v.  Hayman,  9  Ha.  App.  88 ; 
Lowts  V.  L.,  2  D.  M.  &.  G.  784. 

(b)  White  V.  Steimrt,  35  B.  304 ;  Be  Wicks,  W.  N.  (88)  9. 

(c)  Wullis  V.  Smith,  51  L.  J.  Ch.  577.  As  to  the  conduct  of  the  action  Conduct  of 
after  order  to  carry  ou  proceedings,  see  Stratford  v.  Baker,  4  Eq.  256 ;  proceedings 
Wicks  V    W.,  W.  N.  (87)  15.  yfter  order. 

(d)  Supra. 

(e)  Buhertson  v.  Kemhle,  W.  N.  (67)  305. 

(/)  As  to  the  practice  iu  such  case,  see  Be  Wortley,  4  Ch.  D.  180. 
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Death  of  one 
of  several 
plaintiffs  joint 
tenants. 


Refusal  to  join 
surviving 
plaintiff,  etc., 
in  applying  for 
order. 


Death  after 
notice  of 
appeal. 


New  public 
officer  of 
banking 
company. 


Convict. 

Treasury 

Solicitor. 


When  the  interest  of  a  deceased  plaintiflf  or  defendant 
survives  to  his  co-plaintiffs — e.g.,  in  the  case  of  joint  tenants, 
there  will  of  course  be  no  necessity  to  obtain  an  order  to 
carry  on  proceedings ;  because  even  under  the  old  lavp-  there 
vt^as  no  abatement  in  such  a  case,  (j/)  In  other  cases  of  the 
death  of  one  of  several  plaintiffs  the  representative  of  th.e 
deceased  plaintiff  should,  if  possible,  join  with  the  surviving 
plaintiff  in  applying  for  the  order,  so  that  they  may  all  be 
co-plaintiffs  in  the  action  by  its  new  title.  (Ji)  But  if  any  of 
these  refuse  upon  request  to  join,  then  the  order  will  have  to 
be  served  upon  the  persons  so  refusing  as  well  as  upon  the 
defendants  and  the  parties  (if  any)  attending  the  proceedings. 
The  order  should  in  such  a  case  contain  an  allegation  of  the 
request  and  refusal. 

The  order  to  carry  on  proceedings  when  one  of  the  parties 
to  an  action  in  the  Chancery  Division  has  died  while  an 
appeal  is  pending  may  be  obtained  by  order  of  course  in  the 
usual  way.  (^')  When  the  appellant  has  died  it  is  the  duty  of 
his  representative  to  obtain  the  order,  if  he  wishes  to  proceed 
with  the  appeal,  (j)  But  in  a  recent  case,  where  both 
appellant  and  respondent  died  after  the  entry  of  an  appeal 
from  the  County  Court,  the  Divisional  Court  made  the  order 
on  an  ex  parte  application  by  the  representative  of  the 
respondent.  (Ji) 

Proceedings  against  or  by  the  public  officer  of  a  banking 
company  formed  under  the  Statute  7  Geo.  4,  c.  46  (s.  9)  may, 
on  the  death,  resignation,  or  removal  of  any  such  officer,  be 
continued  in  the  name  of  any  other  of  such  public  officers 
for  the  time  being.  In  such  case  an  order  may  be  made 
on  an  ex  parte  application  to  substitute  the  new  public 
officer.  (J) 

(g)  Fallovms  v.  Williamson,  11  Ves.  313. 

(/i)  The  reason  is  that  tiie  making  of  the  order  is  a  substitute  for  the 
old  practice,  which  required  a  bill  of  revivor  to  be  filed :  FaUowes  v. 
Williamson,  supra ;  I'annell  v.  Hurley,  2  Coll.  246 ;  but  see  Einde  v. 
Morton,  2  H.  &  M.  368,  where  the  question  arose  as  to  the  right  of  a 
defendant,  after  the  death  of  one  of  several  plaintiffs,  to  an  order  to  dis- 
miss the  suit  for  want  of  prosecution. 

(i)  Ranson  v.  Fatton,  17  Ch.  Div.  767 ;  but  see  Chadwiek  v.  C,  8  Ch. 
926  ;  lie  Knight,  32  8o.  Jo.  166,  where  the  order  was  made  by  an  original 
motion  in  the  Court  of  Appeal. 

(j)  lie  Knight,  supra. 

(k)  Blakeivay  v.  Fatfeshall,  1  Q.  E.  (94)  247. 

(I)  As  to  continuing  proceedings  on  the  appointment  of  a  new  interim 
curator  or  administrator  of  the  property  of  a  convict,  see  33  &  34  Vict, 
c.  23,  s.  26.     As  to  proceedings  by  and  against  the  'J'roasury  Solicitor  as 
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A  person  who  obtains  the  common  order  to  carry  on  pro-  Liability  for 
ceedings    adopts   the    action    for   all    purposes,  and  will   be  ^^^  "' 
personally  liable  for  costs,  (nt)     So  also  any  party  brought  Position  of 
before  the   Court  b}'  order  to   carry  on,  stands  in  the  same  P'*^^"*^'  served, 
position  as  the  party  for  whom  he  may  have  been  substituted, 
so  far  as  relates  to  the  previous  proceedings  in  the  action. 
On  the  other  hand,  when  a  new  defendant  is  brought  before  New  party  by 
the  Court  by  amendment,  the  jDlaintiff  has  to  begin  against  amendment, 
him  de  novo,  (n) 

Under   the    old   practice,    on    the   marriage   of    a    female  Marriage  of 
plaintiff,  the  husband  and  wife  were  the  parties  to  obtain  J^'^  ^  ^  '"'^' 
the   order   of  revivor ;    or  if  the  suit  related   to  the  wife's 
separate  estate,  then  the  wife  alone  applied  for  the  order  by 
a   next   friend,  the    husband   being  named  as  a    defendant. 
The   practice    in   this    respect   has   been    altered    since    the 
Married  Women's   Property  Act,  1882  (c.  75).  (o)     No  order  New  descrip- 
is  now  required ;  but  the  plaintiff,  instead  of  being  described  *^°"  °^  . 
as   (say)  "Mary  Smith,  spinster "  will,   in   the  proceedings 
after  the  marriage,  be  described  in  some  such  way  as  "  Mary 
Smith,  spinster,  now  Mary  Johnson,  the    wife    of  William 
Johnson."     So  also  if  a  female  defendant  marries  after  the  Marriage  of 
commencement  of  the  action,  her  new  name  and  description  f  ?^  ?    ^ 

'  J-  deiendant. 

will  be  added  in  like  manner.     There  was,  even  before  1852, 

no  abatement  on  the  marriage  of  a  female  defendant,  (jp)     If 

however  a  settlement  has  been  made  vesting  property  of  a  Settlement  on 

female  plaintiff  or  defendant,  the  subject  of  the  action  in  marriage. 

trustees,   then   of    course    there    will    be    "  an    assignment 

pendente  lite,"  and  an  order  must  be  obtained  so  as  to  bring 

the  trustees  before  the  Court. 

When  a  new  party  has  been  brought  before  the  Court  by  Intermediate 
an  order  to  carry  on  the  proceedings,  he  will  not  thereby  be  proceedings, 
bound  by  any   proceedings   which   may   have    taken    place 


nominee  of  the  Crown,  see  the  Treasury  Solicitor  Act,  1876  (c.  18), 
whereby  that  officer  is  constituted  a  corporation  sole. 

(?ji)  Boynton  v.  B.,  9  Ch.  Div.  250, 1  App.  733 ;  but  see  Harland  v. 
Garhutt,  W.  N.  (81)  15. 

(m)  ChorUon  v.  Diclde,  13  Ch.  D.  160. 

(o)  See  ss.  1,  2  :  also  s.  1  of  the  Act  of  1893  (c.  63). 

(p)  But  where,  in  1881,  a  defendant  executrix  had  married,  while  the 
accounts  and  inquiries  were  being  prosecuted  in  Chambers,  Chitty,  J., 
made  the  usual  order  with  the  addition,  "  but  the  defendant  (tlie  husband) 
is  not  to  be  liable  for  any  portion  of  the  sum  which  was  received  by  the 
defendant  (the  wife)  before  the  marriage  of  the  defendants,  except  to  the 
extent  of  the  value  (if  any)  of  the  assets  acquired  by  him  iu  right  of  his 
wife  at  and  after  the  marriage  "  :  Ee  lieehs,  W  N.  (81)  168. 
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Death  of 
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during  the  intermediate  period  during  wLicli  he  ought  to 
have  been  a  party.  But  he  may,  if  stii  Juris,  submit  to  be 
so  bound ;  (q)  and  in  that  case  he  will  be  bound  accordingly. 
If  he  refuse,  it  may  be  necessary  to  commence  a  supple- 
mental action.  An  infant  born  since  the  commencement  of 
the  action  who  is  a  necessary  party  thereto,  may  be  brought 
before  the  Court  by  the  common  order ;  and  thereby  the 
infant  will  be  bound  by  all  proceedings  in  the  action  up  to 
the  time  of  his  birth ;  (r)  but  if  there  have  been  any  pro- 
ceedings in  the  action  between  the  date  of  his  birth  and  the 
date  of  the  order,  the  order  will  not,  per  se,  have  the  effect 
of  binding  him  as  to  these  ;  (s)  and  of  course  he  is  not 
capable  of  submitting  to  be  bound  as  in  the  case  of  an 
adult,  (f)  According  to  the  present  practice,  the  order 
directs  that  the  proceedings  in  the  action  be  carried  on 
between  the  plaintiffs  and  the  defendants,  and  the  infant, 
and  then  directs  an  inquiry  to  be  made  whether  any  pro- 
ceedings affecting  the  interest  of  the  infant  have  been  had 
in  the  action  since  his  birth ;  and  if  so,  whether  it  would  be 
fit  and  proper,  and  for  the  benefit  of  the  infant,  that  he 
should  be  bound  thereby ;  and  if  it  should  be  certified  that 
it  will  be  fit  and  proper  and  for  his  benefit,  then  it  directs 
that  the  infant  be  bound  accordingly.  If  the  inquiry  be 
answered  in  the  negative,  it  may  be  necessary  to  proceed  by 
supplemental  action,  (u) 

It  has  been  held  that  in  the  case  of  the  death  of  a  party, 
the  common  order  only  applies  where  there  is  some  privity 
between  the  deceased  party  and  the  person  who  succeeds  to 
his  interest  or  liability;  and  not  to  a  case  where  a  fresh 
and  distinct  interest  not  previously  existing  arises  in  another 
person  not  originally  a  partj'' ;  and  that  in  such  case  a 
supplemental  action  will  be  necessary,  (v)  The  case  may 
be  different  where  the  proceedings  can  be  amended  before 
the  trial.  (?o)     Where  however  a  tenant  in  tail  dies  without 

(q)  See  Re  Dracup,  W.  N.  (92)  43,  supra,  p.  96. 

(r)  Egremont  v.  Thompson,  4  CU.  448. 

(s)  In  Cnthhert  v.  Harmby,  13  Eq.  202,  Lord  Romilly,  M.R.,  to  save 
the  expense  of  a  supplemental  bill,  and  upon  application  on  behalf  of  all 
}i;irties,  directed  the  Chief  Clerk's  Certificate  to  be  taken  oflf  the  file,  and 
then  the  usual  supplemental  order  to  be  made. 

(t)  Capps  V.  C,  4  Ch.  1. 

(w)  Pfter  V.  Thomas-Fetfr,  26  Ch.  D.  180. 

(v)  Hills  V.  Sprinf/ett,  5  Eq.  129  ;  Watts  v.  W.,  Johns.  631 ;  but  see  Irving 
V.  Pearson,  18  L.  T."  283. 

(to)  Ashley  v.  Taylor,  10  Ch.  D.  768,  supra. 
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issue,  so  that  the  jiroperty  goes  over  to  the  next  tenant  in 

tail,  the  common  order  may  be  made,  (a;)     It  may  also  be  Birth  of  tenant 

made  on  the  birth  of  a  tenant  in  tail  whose  interest  takes  '"  ^'''''• 

precedence   of  another   tenant    in    tail   already   before   the 

Court ;  (?/)  also  where  the  whole  interest  of  the  deceased  has, 

by  his  death,  been  transmitted  to  persons  already  before  the 

Court,  (z) 

In   the   High   Court   it   is   necessary  on  the  death   of   a  Death  of 
defendant  who  has  delivered  a  counterclaim,  for  his  repre-  counter- 

.  „      ,  •   1       ,  ,         T  1    •  claiming 

sentatives,  ii    they  wish    to  prosecute  the  counterclaim,  to  defendant. 

obtain  an  order  to  carry  on  proceediugs  against  the  plaintiff. 

A  like  order  in  the  original  action  obtained  by  the  plaintiff 

is  not  sufficient,  (a) 

The  Court  will  not  make  an   order  to  carry  on  the  pro-  Statute  of 

ceedings  under  a  iurla;ment  which  is  barred  by  the  Statute  Limitations. 

Order  after 
of  Limitations,  (fe)     In  other  cases  there  is  no  right,  ex  dehito  long  delay. 

justitise,  to  obtain  the  order  after  long  delay  ;  but  the  making 

thereof  is   a   matter   for   the   discretion    of    the    Court,  (c) 

Accordingly  in  absence  of  special  circumstances,  the  order  Order  to  enable 

will  not  be  made  for  the  mere  purpose  of  enabling  a  judgment  P^'*^}'  *» 

or  order   to  be   appealed  against  long  after   the   time   for 

appealing  has  expired.  (<i)     In  a  recent  case  (e)  two  out  of 

fifty-four  plaintiffs  died  before  the  trial,  and  judgment  was 

given   in   favour    of    those    plaintiffs    who    appeared.      An  Eepresenta- 

application  made  (under   the  K.  S.  C,   O.   17,  r.  4,  corre- *'r%°f  r/'°"^ 

who  iciilecl  to 

spending  to  the  C.  C.  E.,  0.  17,  r.   4)  by  the  executors  of  appear  at  trial. 

the  two  plaintiffs   for  an   order  to  carry  on  the  proceedings 

against  the  defendants  was  refused — Cotton,  L.J.,  holding 

tha-t  the  Court  had  no  jurisdiction  to  make  such  an    order 

after  final  judgment,  and  Lindley  and  Lopes,  L.JJ.,  holding 

that  even  if  it  had,  it  was  not  desirable  to  make  such  an 

(x)  Lloyd  V.  Johnes,  9  Ves.  58  ;  and  see  Williams  v.  Llanelly,  etc.,  Co.,  Death  of  co- 
10  Eq.  401,  for  special  supplemental  order  on  death  of  a  co-plaintift'  tenant  plaintiff  tenant 
for  life  of  one-third  of  the  property  in  question.  for  life. 

(y)  Egremont  v.  Thompson,  4  Cli.  448. 

(z)  Hohson  V.  Shearwood,  15  W.  E.  887 ;  Edmondson  v.  Sharp, 
12  Eq.  198. 

(o)  Andrew  v.  Aitken,  21  Ch.  D.  175. 

(h)  Jay  V.  Johnstone,  1  Q.  B.  (93)  189. 

(c)  But  see  the  recent  case  of  Micklethwaite  v.  Vavasour,  W.  N.  (93) 
61 ;  the  order  was  made  because  tliere  was  a  fund  actually  in  Court — 
paid  in  in  1753 — and  applicable  for  the  payment  of  debts. 

(rf)  Cartis  V.  Sheffield,  20  Ch.  D.  3y8,  21  ib.  1  ;  Fussell  v.  Dowdinq, 
27  Ch.  D.  241. 

(e)  Arnison  v.  Smith,  40  Cli.  Div.  507. 
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order  under  the  circumstaBces ;    but  it  was  agreed  that  in 
Fresh  action,     case   of  a  fresh   action   being   commenced,  the   defence   of 

res  judicata  would  not  be  open  to  the  defendants. 

Revivor  for  By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict, 

costs.  g_  28)  any  person  interested  under  a  iudgment  or  order  for 

Attornevs  and  c  -it 

Solicitors  Act,  payment  of  costs,  may  revive  the  action  and  prosecute  and 
1870,  s.  19.       enforce  the  judgment  or  order. 

Solicitor  not  The  solicitor   to  whom  by  name  costs  are  ordered   to  be 

order^*^  ^°  ^^^  paid,  is  not  entitled  to  an  order  under  this  section.  (/) 

O  17  r  5  -^^  order  obtained  as  in  the  last  preceding  Eule  mentioned 

Service  of         shall,  unless  the  Judge  or  Registrar  shall  otherwise  direct, 

order.  j^q  served  upon  the   continuing  parties,  or  their  solicitors, 

R.  S.  C,  0.  17,  and  also  upon  such  new  party,  (r/)  unless  the  person  making 

^'  the  application  be  himself  the  only  new  party,  and  the  order 

shall  from  the  time  of  such  service,  subject  nevertheless  to 

Form  lU,        the  next  two  following  Eules,  be  binding  on  the  persons 

■^I'P-  served  therewith,  and  every  person  served  therewith  who  is 

not  already  a  party  to  the  action  or  matter  shall  be  bound 

to  appear  at  the  trial,  and  in  the  same  manner  as  if  he  had 

been  served  with  a  summons  or  petition. 

Eule  5  differs  from  the  E.  S.  C,  0. 17,  r.  5,  in  that  it  applies 

only  to  an  order  made  before  the  trial.     It  is  submitted  that 

even  when  the  order  is  made  after  the  trial,  it  should,  in 

general,   be   served   in   the   same    manner   as   directed   by 

E.  5.  (K). 

R.  6.  Where  any  person  being  under  no  disability  or  under  no 

Variation  of      disability  other  than  coverture,  or  being  under  any  disability 

persons  not       other  than  coverture  but  having  a  guardian  ad  litem  in  the 

under  dis-        action    or   matter,   shall    be    served    with    such    order   as 

R  's  c'  0  17  mentioned  in  Eule  3  (/)  of  this  Order,  such  person  may  at  or 

r.  6.  befure  the  trial  apply  to  the  Judge  or  Eegistrar  to  discharge 

or  vary  such  order, 
R.  7.  Where  any  person  being  under  any  disability  other  than 

by  persons        coverture,  and  not  having  a  guardian  ad  litem  in  the  action  or 

under  dis-  .  -,       ■  ^  r        ^  n        -\  •  t  •     -r^        ^  •\ 

ability.  matter,  IS  served  with  any  [suchj  order  as  mentioned  m  E.  3  (e) 

Taxation  • (/)  Hunter  v.  Wortley,  W.  N.  (73)  4.     As  to  the  right  of  a  defendant 

deceased  '  ^^  proceed  with  the  taxation  of  costs  in  absence  of  any  legal  personal 

plaintiir  representative  of  one  of  several  plaintiffs  who  died  insolvent,  see  Aspden 

V.  Seddo7i,  W.  N.  (77)  207. 

(f/)  As  to  service  of  summons,  see  C.  C.  K.,  0.  7,  rr.  5-27,  as  altered  by 
rr.  da,  'Jb,  dc,  12a  and  13a  of  Petition  O.  38,  r.  3. 
(h)  See  C.  C.  Act,  1888,  s.  1G4  ;  R.  S.  C,  O.  17,  r.  5. 
(/)  This  must  be  a  mistake  for  Rule  4. 
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of  this  order,  such  person  may  before  or  at  the  trial  apply  R.  s.  C.,0.  17, 
to  the  Judge  or  Registrar  to  discharge  or  vary  such  order.      ^-  ^• 

As  these  two  rules  apply  only  to  orders  made  before  the 
trial,  it  is  submitted  that  the  corresponding  E.  S.  C.  should 
be  adopted  under  s.  164  of  the  C.  C.  Act,  1888,  when  the  order 
is  required  after  the  trial.     The  time  limited  for  moving  to  Time  for 
discharge  the  order  in  the  High  Court  is,  under  R.  S.  C,  '"o^''"?  to 

^  i-iP  •  TT  T        discharge 

O.  17,  r.  6,  twelve  days  from  service;  and  under  r.  7  twelve  order,  etc. 

days  from  the  appointment  of  a  guardian  ad  litem,  and  in  When  order 

the  latter  case,  and  until  the  twelve  days  shall  have  elapsed,  binding. 

the  order  has  no  force  against  the  person  under  disability,  (j) 

An  application  to  discharge  or  vary  an  order  to  carry  on 

proceedings  is  made  by  motion  on  notice  supported  by  such 

affidavit   (if  any)  as   the   circumstances   of  the   case   may 

require,  (h)     The  grounds  upon  which  it  may  be  discharged  Grounds  for 

are   practically   the  same   as    those   which,    under   the   old  'i'schargiug 

order, 
practice,  would  have  afforded  a  defence  to  a  bill  of  revivor 

or  a  supplemental  bill.       It  will  be  discharged  if  it  was  Obtained  by 
obtained  by  a  person  who  had  no  title  to  obtain  it,  (J)— e.g.,  P^i'son  having 
by  a  person  in  the  character  of  heir-at-law  or  legal  personal  re- 
presentative, but  who  in  fact  held  no  such  position  ;  also  if  the  Untrue 
allegations  contained  in  the  order  are  untrue  in  any  material  '*l'*^gations. 
particular  ;  (m)  or  on  the  ground  of  irregularity — e.g.,  that  it  Want  of 
was  made  without  notice  to  the  party  entitled  to  apply  for  ^°^^'^^' 
it  in  the  first  instance  ;  (n)  or  that  some  other  person  has  Previous  order 
previously  obtained  the  order  ;  (o)  or  that  a  person  has  been  '"''^'^'^• 
thereby    made  a  pluintiff  or   co-plaintiff  without   his    con- 
sent ;  (p)  also  on  the  ground  that  the   right  to  obtain  the  J^tatute  of 
order  is  barred  by  the  Statute  of  Limitations.  (5)  Limitations. 

The  costs  of  a  motion  to  discharge  an  order  to  carry  on  Costs, 
proceedings  generally  abide  the  event. 

When  an  order  to  carry  on  proceedings  has  been  obtained  Application  to 
after  judgment  directing  accounts  or  inquiries  relating  to  ^['^^  accounts, 
causes  of  action  some  of  which  do,  and  some  of  which  do  not 

(j)  As  to  the  appointment  of  a  guardian  ad  litem,  see  supra,  p.  54. 

lie)  No  affidavit  will,  as  a  rule,  be  required  when  the  application  is 
founded  solely  on  an  irreguhirity  apparent  on  the  face  of  the  order. 

(0  Harris  v.  Follard.  3  P.  W.  348. 

(?rt)  Brignall  v.  Whitehead,  30  Beav.  229;  Chadwick  v.  C,  W.  N. 
(72)  16(3. 

(n)  Stratford  v.  Balier,  4  Eq.  256. 

(0)  Austen  v.  Gilmav,  20  W.  K.  461. 

(p)  Be  Holmes,  W.  N.  (92)  177. 

(ij)  Redesdale  on  Pleading,  p.  316. 
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survive  or  continue,  tlie  proper  course  is  to  apply  to  stay 

the  proceedings  upon  the  accounts  or  inquiries  whicli  relate 

to  the  latter  causes  of  action,  (r) 
R.  8.  When  the  j)lainti£f  or  defendant  in  an  action  or  matter 

Failure  to  ^\qb,  and  the  cause  of  action  survives,  but  the  person  entitled 
return-day.  to  proceed  fails  to  appear  on  the  return-day,  the  trial  may 
R.  S.  C,  0. 17,  \^Q  adjourned  or  judgment  may  be  entered  for  the  defendant, 
^*    '  or  (as  the  case  may  be)  for  the  person  against  whom  the 

action  or  matter  might  have  been  continued ;  and  in  such 

case  if  the  plaintiff  has  died  execution  may  issue,  as  provided 

by  O.  25,  r.  9.  (s) 
R.  9.  Where  a  plaintiff  or  a  defendant  is  substituted  or  added 

Alteration  of    ^j^^er  any  of  the  Eules  of  this  Order,  the  minute  book  shall 

be  altered,  and  all  subsequent  proceedings  carried  on  under 

the  altered  title. 
Title  of  action       The  person  who  obtains  the  order  will  be  plaintiff  in  the 
after  order        j^g^  title,  and  the  persons  upon  whom  it  is  served  will  be 

the  defendants.     Thus  if  the  original  title  of  the  action  be 

Between  A.  B.  and  C.  D. 

Plaintiffs 
and 

E.  F.  and  G.  H. 

Defendants 

if  G.  H.  dies  and  the  plaintiffs  then  obtain  an  order  to  carry 
on  proceedings  against  I.  K.,  the  representative  of  G.  H.,  the 
title  will  then  be 

Between  A.  B.  and  C.  D. 

Plaintiffs 
and 

E.  F.  and  G.  H.  since  deceased 
and  I.  K.  by  order  to  carry 

on  proceedings  dated  18 

Defendants. 

But  if  E.  F.  obtains  the  order,  a  second  title  will  have  to 
be  added,  somewhat  as  follows  : — 

(r)  Phillips  V.  Homfray,  24  Ch.  D.  439. 

(s)  Now  Kule  Da.     Upon  the  corresponding  R.  S.  C,  see  Motion  v. 
King,  29  W.  K.  73. 
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Between  A.  B.  and  C.  D. 

Plfs. 
and 

E.  F.  and  G.  H.  since  deceased 
by  originul  action. 

Defts. 
and 

Between  E.  F. 

Plf. 
and 

A.  B.,  C.  D.,  and  I.  K. 

Defts. 
By  order  to  carry  on  proceedings 
dated  18     . 

When  a  plaintiif  has  assigned  the  subject-matter  of  the  Action  not 
action  pendente  lite,  the  proceedings  will  not  be  permitted  *°  ^^ 
(if  the  defendant  objects)  to  be  continued  under  the  original  xxmln-  original 
title,  as  though  they  were  being  carried  on  under  a  power  title  after 
of  attorney  from  the  original  plaintiff,  (t)  etc'^"'"*^    ' 

The  title  of  the  action  in  a  notice  of  application  to  dis-  Notice  of 
charge  an  order  to  carry  on  proceedings  should  be  the  title  application  to 
as  it  was  before  the  order  was  obtained,  (u)  ^j^l^  '  "  ' 

This  Order  shall  not   apply  to    any  case   expressly  pro-  R.  lo. 
vided  for  by  s.  94  of  the  Act.  {v)  S.  94  of  Act. 

As  this  section  only  deals  with  the  bankruptcy  of  a  Bankruptcy 
plaintiff,  it  is  submitted  that  in  the  case  of  the  bankruptcy  of  defendant. 
of  a  defendant,  the  common  order  may  be  made.  It  may  be 
made  where  one  or  more  of  several  defendants  become  bank- 
rupt ;  (to)  but  where  a  sole  defendant  sued  for  a  mere  money 
demand  in  his  personal  capacity  becomes  bankrupt  before 
judgment,  the  Court  will  not  make  the  order  to  carry  on  the 
proceedings  against  the  trustee ;  as  the  Court  of  Bankruptcy 
is  the  proper  Court  in  which  debts  ought  to  be  proved,  (x) 

When    a   plaintiff    becomes   bankrupt,    and    the    trustee  Undischarged 

(0  Seear  v.  Lawson,  16  Ch.  D.  121.  baniu-upt. 

(m)  Stratford  v.  BaL-er,  4  Eq.  256. 

(»)  As  to  the  actions  which  the  trustees  may  maintain  for  the  benefit  What  actions  a 
of    creditors,    see   Ex   parte    Vine,    8    Ch.    D.    364 ;     Cohen   v.    Mitcliell,  trustee  in 
25  Q.  B.  Div.  262 ;    Re  New,  etc..  Association,  2  Ch.  (92)  138  ;  Emden  v.  bankrui)tcy 
Carte,  17  Ch.  Div.  768 ;  Dence  v.  Mason,  W.  N.  (79)  177.  may  m'lintain 

(jw)  Ctiorlion  v.  Dickie,  13  Ch.  D.  160. 

(x)  Barter  v.  Dubeux,  7  Q.  B.  Div.  413;  but  as  to  a  liability  incurred  Liability 
by  fraud,  see  Emma,  etc.,  Co.,  v.  Grant,  17  Ch.  D.  122:  Bale  v.  Bowstcad,  incurrt-d  bv 
8  Q.  B.  D.  453.  fraud. 

X  2 


}08 


ADMINISTRA  TIOK 


Action  as 
trustee,  etc. 


Trustee  in 
bankruptcy 
failing  to 
appear ; 

refusing  to 
apply  for 
order. 


Purchaser 
from  a  trustee 
in  bankruptcy. 

Receiving 
order. 

Notices  to 
bankrupt  after 
order. 

When  trustee  ■ 
in  bankruptcy 
li.able  for 
costs. 


declines  to  continue,  for  tlie  benefit  of  tlie  estate,  an  action 
commenced  by  the  bankrupt  for  his  own  benefit,  the  latter 
is  not  at  liberty  to  continue  the  same,  (jf)  The  case  is  other- 
wise as  to  actions  commenced  by  an  undischarged  bankrupt 
in  the  character  of  trustee,  or  in  respect  of  rights  acquired 
after  his  bankruptcy,  (z)  Where  a  sole  plaintiff  executor 
and  one  of  several  residuary  legatees  became  bankrupt,  and 
the  trustee  declined  to  apply,  the  order  was  made  on  the 
application  of  the  bankrupt  plaintiff  in  his  character  of 
executor,  and  served  upon  his  trustee  as  representing  his 
beneficial  interest,  (a) 

If  the  trustee  in  bankruptcy  of  a  defendant  do  not  appear 
at  the  trial  when  served  with  the  oider  to  carry  on  pro- 
ceedings, he  will  be  liable  to  have  judgment  by  default  pro- 
nounced against  him.  (6) 

If  a  sole  plaintiff  in  an  action  brought  for  his  own  benefit 
becomes  bankrupt  after  judgment  in  the  Chancery  Division, 
directing  accounts  and  inquiries,  a  defendant  may  obtain 
the  order  to  carry  on  the  proceedings  if  the  trustee  in  bank- 
ruptcy declines  on  notice  so  to  do.  (c) 

A  purchaser  from  a  trustee  in  bankruptcy  of  the  subject- 
matter  of  an  action  may  obtain  an  order  to  carry  on  the 
proceedings,  (d) 

No  order  to  carry  on  proceedings  is  required  on  a  receiving 
order  being  made  against  a  party,  (e) 

When  the  trustee  of  a  bankrupt  Las  been  broiight  before 
the  Court,  the  subsequent  proceedings  should  not  be  served 
on  the  bankrupt  himself.  (/) 

A  trustee  in  bankruptcy  is  personally  liable  for  the  costs 
of  any  action  commenced,  prosecuted,  defended,  or  adopted 
by  him.  (</) 


(?/)  JacTison  v.  N.  E.  Ry.  Co.,  5  Ch.  Div.  844 ;  Be  Sartorh,  1  Ch.  (92) 
14;  Barker  v.  Johnson,  60  L.  T.  G4 ;  Seliq  v.  Lion,  1  Q.  B.  (91)  513. 
Appeal  {£)  Cook  v.  Whellock,  24  Q.  B.  Div.  658 ;  Buchan  v.  niU,  W.  N.  (88) 

against  order  233 ;  Cohen  v.  Mitchell,  and  Be  New,  etc.,  Assn.,  supra  ;  but  see  Denre  v. 
for  injunction ;  Moson,  W.  N.  (79)  177  as  to  the  light  of  a  bankrupt  to  appeal  from  an 
— fraud.  order  in  the  nature  of  an  injunction  based  on  fraud. 

(a)  Laidler  v.  L.,  21  W.  R.  822. 

(I))  Chorlton  v.  Dickie,  supra. 

(c)  Thomas  v.  Buxton,  8  Ch.  407. 

(d)  Guy  V.  Churchill,  40  Ch.  D.  481. 

(e)  Rhodes  v.  Daivson,  16  Q.  B.  Div.  549 ;  Re  Sartoris,  1   Ch.  (92) 
14,  22.    ^-^'^ 

(/)  Stahhchmidt  v.  Lett,  5  Ha.  595. 

(r/)  Watson    v.   Uolliday,  20   Ch.   D.  780;   Borneman  v.    Wilson,  28 
Ch."  Div.  53. 
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Wlien  a    sole  plaintiff  in  an  action  in  the   High   Court  Order  to  stay 
becomes  bankrupt,  and  the  trustee  refuses  to  proceed,  the  ^[ahititr's^*  ^^ 
defendant'  may,  immediately  upon   such  refusal,   obtain   an  bankruptcy, 
order  on  summons  in  Chambers  to  stay  proceedings  without 
pleading  the  bankruptcy  or  waiting  for  the  trial,  (h) 

Section  XIII. — Proceedings  in  an  action  for  administration  or 
the  execution  of  trusts — Payment  and  transfers  of  balances 
into  Court, 

The  proceedings  in  an  action  for  administration  or  the 
execution  of  trusts  up  to  the  trial  are  practically  the  same 
as  those  already  treated  of  in  reference  to  actions  in 
general.  (?') 

The  Court  will  not,  in  general,  decide  questions  of  con-  Questions  of 

struction   arisins;    in    an    action    for    administration   or   the  ^o"*ti"ut;tiou, 

...  .  further 

execution   of  trusts,  or  for  partition   until  the  hearing  on  consideration. 

further  consideration.     As  a  rule,  there  are  not  befo'e  the 

Court  at  the  trial  sufficient  parties  to  argue  such  questions. 

If,  however,  the  title  of  the  plaintiff  to  sue  is  disputed,  that  Plaintiffs  title 

question  must  be  argued  and  determined  at  the  trial.     This  *i'*l'"*^*^^- 

is  obviously  so  if  a  plaintiff  claims  to  be  one   of  several 

residuary   legatees.     If  he  in   fact  fills   that  character,  the 

usual  accounts  and  inquiries  may  be  directed ;  but   if  not,  ' 

the  action  (should  be  dismissed.  (J) 

In  a  hostile  action  it  is  sometimes  necessary  to  take  pro- 
ceedings of  a  special  nature  as  well  before  as  after  the  trial. 

(70  Warder  v.  Saunders,  10  Q.  B.  D.  114;  Selig  v.  Lion,  1  Q.  B.  (91)  When  „  ,   . 

518.  bankrupt     ^'^'^ 

As  to  the  liability  for  costs  of  a  merely  formal  plaintiff  who  becomes  plaintirt'  liable 
bankrupt,  but  takes  no  steps  to  prevent  the  action  from  coming  on  for  to  pay  costs, 
trial,  see  Vint  v.  Eudspith,  30  Ch.  Div.  24. 

Precedents  of  orders  to  carry  on  proceedings  are  set  forth  at  the  end  of  Precedents, 
this  Chapter. 

(i)  Supra,  p.  32  et  seq.     As  to  the  Court  in  which  the  action  should  be  Court  in  which 
commenced,  see   supra,  p.   10.     The  question  has   been  raised  whether  administration 
having  regard  to  the  £50  limit  to  Common  Law  actions  fixed  by  s.  56  of  action  must  be 
the  Act  of  1888,  a  creditor  whose  debt  exceeds  that  amount,  is  entitled  to  commenced, 
obtain  the  usual  administration  judgment.     It  is  submitted  that  there  Jurisdiction  ; 
can  be  no  doubt  that  he  is  so  entitled,  if  the  whole  estate  be  of  less  value  — aJministra- 
tlian  £500 ;  for  if  a  creditor  for  less  than  £50  obtain  an  administration  tion  action  by 
judgment  in  the  County  Court,  the  personal  representative  would  im-  creditor 
mediately  thereupon  be  entitled,  as  a  rule,  bUccessfuUy  to  apply  to  the  claiming  more 
Queen's  Beuch  Division  for  an  order  staying  any  action  pending  therein  than  £50. 
by  another  creditor  for  a  sum  exceeding  £50,  upon  the  terms  of  the  latter 
being  allowed  to   prove  for   his  debt  aud   costs  in   the  administration 
action. 

(J  )  As  to  the  costs  in  such  case,  see  infra. 
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Danger  to 
assets ; — 
insolvency  or 
bad  character 
of  executor, 
etc. 


Application  for  Sometimes  the  proceedings  might  be  useless,  unless  the 
injuuctiou  or  pja^i^^iff  -were,  simultaneously  with  the  entering  of  the 
plaint,  to  apply  for  an  order  in  the  nature  of  an  injunction, 
or  for  the  appointment  of  a  receiver,  or  directing  the  defen- 
dant to  pay  or  transfer  money  or  securities  into  Court.  If 
the  estate  of  a  testator  or  intestate  is  in  danger  of  being 
lost  by  the  insolvency  of  the  executor  or  administrator,  the 
Court  may  grant  an  injunction  to  restrain  him  from  receiving 
or  intermeddling  with  the  estate,  and  for  the  appointment 
of  a  receiver,  (h)  It  has  been  held  that  the  rule  is  other- 
wise where  a  testator  has  knowingly  appointed  an  insolvent 
person  to  be  his  executor  or  trustee.  (I)  In  the  case  cited 
the  appointment  of  the  receiver  was  sought  by  beneficiaries  ; 
but  the  principle  there  laid  down  would  not  apply  when 
the  appointment  against  the  insolvent  is  asked  for  by 
creditors,  whose  right  to  be  paid  their  debts  is  paramount. 
The  mere  fact  that  the  personal  representative  is  in  poor 
circumstances  is  not  sufficient  to  induce  the  Court  to  take 
the  administration  out  of  his  hands ;  but  the  case  is 
otherwise  if  he  be  also  of  bad  character  or  drunken 
habits,  (m) 

When  an  action  is  pending  in  the  Chancery  Division  for 

administration,  the  execution  of  trusts,  the  winding  up  of  a 

partnership,  or  otherwise  involving  the  taking  of  accounts, 

How  admission  and    the   pleadings    or   affidavits    of  the    accounting   party 

may  be  made,    contain  an  admission  of  a  balance  due  from  him  which  is, 

or  ought  to  be  in  his  hands,  he  can  be  ordered  upon  motion 

or  summons  before  the  trial  to  pay  or  transfer  the  balance  into 

Letter  written  Court,  (n)     The  like  principle  applies  to  securities  standing 

in  his  name ;  and  according  to  the  more  recent  authorities 

an  order   for  payment  or  transfer  into  Court  can  be  made 

even  upon  an  admission  made  by  letter  before  action  or  in  a 

recital  contained  in  the  instrument  of  trust,  (o)  or  upon  an 

inferential  admission  to  be  deduced  from  an  account  produced 

Non-answering  by  the  accounting  party ;  (p)  and  the  non-answering  by  the 

of  opponent's 

alKdavit.  (/«)  Manf^fieU  v.  Shaw,  3  Madd.  100  ;  Be  Hopkins,  19  Ch.  Div.  61  ;  and 

see  supra,  pp.  76-89. 

(0  Malnton  v.  Carron  Co.,  18  B.  146. 
(m)  Everett  v.  Prythergch,  12  Sim.  367. 

(n)  Ham.'pden  v.  \Valli>>,  27  Ch.  D.  251  ;  Richardson  v.  Bl:  of  England, 
4  M.  &  Cr.  165.  For  form  of  order  in  such  case,  see  Precedents  at 
the  end  of  this  C'hapter. 

(o)  Hampden  v.  WalUe,  27  Ch.  D.  251. 

(jt>)  Wanhhjn  v.  ir<7son,  35  Ch.  D.  180;  but  see  Re  Uyolf,  38  Ch.  D. 


Paramount 
right  of 
creditor. 


Payment  of 
admitted 
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accounting  party  of  an  affidavit  in  support  of  the  application 
may,  in  some  cases,  complete  the  evidence  of  admission 
which  might  otherwise  be  insufficient  per  se.  (q) 

It  is  essential  that  the  money  should  be  actually  in  hand.  Money- 
It  is  not  sufficient  that  there  be  an  admission  that  it  has  misapplied, 
been  received  and  applied  in  a  manner  not  authorised,  (r) 
Such  an  order  may  be  made  for  payment  into  Court  of  the 
amount  of  a  debt  owing  from  a  personal  representative  or 
trustee  to  the  estate  or  trust,  (s) 

There  is  a  corresponding  right  in  the  County  Court.     The  Balance  proved 

Court  will  also,  as  a  rule,  make  a  similar  order  at  the  trial,  if  °'^'.'Y""*^**^'^  ** 

the  balance  be  either  admitted  or  established  by  evidence  ;  (<) 

and  also  after  a  judgment  or  order  directing  accounts  and  After  judg- 

inquiries  to  be  taken  by  the  Eegistrar  under  the  C.  C.  E.,  °^^''** 

O.  24.     After  judgment,  and  even  before   any   hearing   on 

further  consideration,  the  order  may  be  made  upon  admission 

as  above  mentioned,  or  upon  the  Judge  being  satisfied  from 

the    affidavits,   accounts,   or   other   proceedings   before    the 

Eegistrar,  that  a  certain  balance  at  least  is  due.  (it)     In  the 

Chancery  Division  an  application  for  payment  into  Court  of 

a  balance  found  due  by  the  Chief  Clerk's  certificate  is  not, 

as  a  rule,  allowed  to  be  made  until  after  the  certificate  shall 

have  become  binding  under  the  E.  S.  C,  0.   55,  r.   70.  («)  No  right  to 

The  right  to  such   an   order   is  based   upon    the    fiduciary  °l^^^'  ^^?^^? 
°  .  .  ^  .  •'of  mere  debt. 

relation  of  the  parties  with  respect  to  the  particular  fund 

C'22,  where  Chitty,  J.,  disapproved  of  "  a  practice  which  would  compel  a 
Juilge  to  take  an  account  in  Court." 

(q)  Forrett   v.    White,   31    Ch.   Div.  52 ;    Me  Beemj,  1  Ch.   (94)  499  ; 
Freeman  v.  Cox,  8  Ch.  D.  148.     In  this  last  case  there  was  no  admission  ; 
but  the  order  was  m  ide  on  an  affidavit  on  behalf  of  the  applicant  which 
the  accounting  party  failed  to  answer.     See,  however,  Neville  v.  Matthew- 
man,  W.  N.  (94)  151 ;  also  observations  of  Kay,  L.J.,  in  Mollis  v.  Burton,  Amendment 
3  Ch.  (92)  239,  where  the  Court  of  Appeal  held  that  leave  to  amend  a  of  defence 
defence  containing  an    admission   of  the  receipt   of   a   sum   of   money  containing 
ought  to  have  been  given  only  on  the  terms  of  paying  the  amount  into  admission  of 
Court.  balance,  etc. 

(r)  Cromptun  &c,  Bh.  v.  Burton,  73  L.  T.  181 ;  Nutter  v.  Holland,  3  Ch. 
(94)  408. 

(s)  liothwell  V.  B.,  2  S.  &  S.  217 ;  Gashell  v.  Chambers,  26  B.  360. 
(<)  In  one  of  the  Author's  cases  (unreported),  James,  V.-C,  inserted  in  Payment  into 
the  decree,  a  direction  for  a  defaulting  executor  to  pay  into  Court  the  Court  after 
balance  admitted  by  his  answer,  within  fourteen  days,  less  such  sums  as  deducting 
he  should,  hy  affidavit  to  be  filed  within  seven  days  show  to  have  been  disbursements, 
properly  disbursed  by  him  for  the  benefit  of  the  estate. 

(it)  London   Syndicate  v.    Lord,   8   Ch.    Div.  88 ;    Dunne   v.  English, 
18  Eq.  539. 

(i')  Compare  C.  C.  K.,  O.  24,  rr.  15-18 ;  Douthwaite  v.  Spensley,  18  B. 
74,  and  Craven  v.  Inghatn,  58  L.  T.  486. 
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soTiglit    to  be   affected;  but  it  does   not   apply  where   tbe 
relation  is  merely  that  of  debtor  and  creditor,  (w) 


Powers  of 
executor,  etc., 
to  deal  with 
estate,  etc. 

EfTect  of 
injunction  or 
order  for 
receiver. 

When  sanction 
of  the  Court 
required  for 
exercise  of 
powers,  etc. 

Commencing 
action,  paying 
debts,  making 
investment, 
etc. 

Tenant  for 
life ;— Settled 
Laud  Acts. 

Pure  dis- 
cretion. 


Debts  paid 
without  leave 
of  Court. 


Section  XIV. — Effect  of  judgment  on  the  powers  and  discretion  o/ 
executors,  administrators,  and  trustees. 

A  judgment  for  administration  does  not  prevent  an 
executor  or  administrator  from  dealing  with  the  estate  of 
the  deceased ;  nor  does  it  take  away  his  legal  powers,  so  as 
to  invalidate  the  title  of  persons  claiming  under  a  disposition 
made  by  him  in  exercise  of  those  powers,  (x)  Those  powers 
can  only  be  taken  away  by  the  granting  of  an  injunction  or 
the  appointment  of  a  receiver;  (?/)  and  a  sufficient  case  must 
be  shown  before  an  order  can  be  made  for  either  of  these 
purposes.  But  after  a  judgment  has  been  pronounced  for 
administration  or  the  execution  of  trusts,  the  executois, 
administrators,  or  trustees  are  not,  in  general,  entitled  to 
exercise  the  powers  or  discretions  vested  in  them  except 
with  the  sanction  of  the  Court.  Without  such  sanction  they 
are  not  justified  in  commencing  or  prosecuting  any  action 
in  paying  debts,  (z)  or  effecting  or  making  any  purchase, 
mortgage,  or  investment,  (a)  But  this  rule  docs  not  apply 
to  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts.  He  may  exercise  such  })Owers  without  the  leave  of 
the  Court  even  after  judgment  for  the  execution  of  the  trusts 
of  the  land  comprised  in  the  settlement.  (6)  And  where  a 
pure  discretion  is  given  to  trustees  as  to  the  exercise  of  a 
power,  the  Court  will  not  enforce  the  exercise  of  the  power 
against  the  wishes  of  the  trustees : — e.g.,  trustees  may  after 
judgment  for  the  execution  of  trusts  exercise  a  power  vested 
in  them  to  appoint  new  trustees,  but  the  Court  will,  if 
necessary,    prevent    them    from   exercising    the    power   im- 

(«')  Lister  v.  Stuhhs,  45  Ch.  Div.  1.  As  to  tlie  diffeicnce  between  the 
mere  relation  of  debtor  and  creditor  and  a  case  of  constructive  trust,  see 
Be  Tucker,  1  Cli.  (94)  738 ;  on  appeal,  \V.  N.  (94)  161. 

(x)  Berry  v.  Gibbons,  8  Ch.  750. 

(2/)  n- 

(z)  If  an  executor  or  administrator  do,  after  judgment,  pay  any  debt, 
he  will  only  be  entitled  to  s-tand  in  the  place  of  the  cr-xlitor  :  Jones  v. 
Juhes,  2  Ves.  518;  Be  Barrett,  43  Cli.  D.  74;  Be.  Harrison,  32  Ch. 
D.  395. 

(a)  Minors  v.  Battison,  1  App.  428 ;  Bethell  v.  Abraham,  17  Eq.  27. 

(6)  Cardigan  v.  Curzon-IIoice,  30  Ch.  D.  531. 
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properly,  (c)     In  like   manner   the   Court  will   not,  in   the  Maintenance, 
absence  of  mala  fides,  interfere  with,  the  discretion  of  trustees 
as  to  maintenance,  (d) 

When  the  Court  does  not  make  a  decretal  order  for  general  Accounts,  etc., 
administration  or  execution  of  trusts,  but  directs  special  un'ler  o.  6, 
inquiries  or  accounts  under  0.  6,  r.  6,  of  the  C.  C.  R.,  then  the 
powers  or  discretions  of  the  executors,  administrators,  or 
trustees  will  not  be  thereby  interfered  with,  except  in 
so  far  as  their  exercise  would  be  in  conflict  with  the 
inquiries  directed  or  directions  given.  If  there  should  be 
any  such  conflict,  then  an  application  i«hould  be  made  to 
the  Judge  to  sanction  any  particular  act  which  may  be 
necessary,  (e) 

A  receiver  will  be  appointed  and  thereby  the  administration  Receiver ; — 

will  be  taken  out  of  the  hands  of  the  executor  or  adminis-  ""^conduct  of 
„       .  .  ,  1-1      executor,  etc. ; 

trator,  if  some  case   of  misconduct  be  proved  against  tlie assets  in 

latter,  (/)  or  if  it  be  shown  that  the  assets  are  in  danger, —  danger. 
e.g.,    by   reason  of   the    bankruptcy   or    insolvency   of  the 
executor  or  administrator,   or  of  there  being  no  person  to 
take    care   of   the   estate    in   whom    the   Court  can    place 
confidence,  (jf) 

Where  it  is  necessary  that  proceedings  should  be  taken  for  Proceedings 
the  benefit  of  the  estate  against  persons  not  parties  to  the  *ig«iinst  persons 

'^                            .    .                                           not  parties  to 
action — e.g.,  to  recover  a  debt,  or  to  administer  another  estate  action 

to  a  share  of  which  the  executor  or  administrator  is  entitled  «•;/•»  to  recover 

for   the   benefit   of  the   estate   under    administration,    the  administer 

executor  or  administrator  is  the  proper  person  to  take  and  another  estate, 

carry  on  such  proceedings ;  but  he  should  obtain  the  leave 

(c)  Tempest  V.  Camoyf>,  21  Oh.  Div.  578 ;  Re  Gadd,  23  ib.  134.  See 
also  chapter  on  the  appointment  of  New  Trustees,  etc.,  under  the  Trustee 
Act,  1893. 

(d)  Gishorne  v.  G.,  2  App.  305 ;  Brophy  v.  Bellamy,  «  Ch.  798 ;  Be 
Lofthouse,  29  Ch.  Div.  921  ;  Be  Bryant,  1  Ch.  (91)  324  ;  Be  Weaver, 
21  Ch.  Div.  615;  Wilson  v.  Ttirner,  22  Ch.  Div.  521 ;  Tabor  v.  Brooks, 
10  Ch.  D.  273;  Be   Wells,  id  Ch.  I).  281 ;  Be  Coleman,  39  Ch.  Div.  451  ; 

Be  Neil,  62  L.  T.  649      As  to  the  eftect  of  the  terms  "absolute"  and  "Absohite,"  or 
"  uncontrolled,"  or  "  uncontrollable,"  discretion,  see  Gisborne  v.  G.,  supra ;  "  uncou- 
Tempest  v.  Lord  Campys,  supra;  Be  Brown,  29  Ch.  D.  889;  and  Tabor  v.  trolled  " 
Brooks,  supra.       O^c.  discretion. 

(e)  Be  Hall,  33  W.  R.  508. 

(/)  Harrison  v.  Bichards,  1  Ch.  475. 

(flf)  Be  Johnson,   1  Ch.   326,   where  the  order  was  made,  though  the  Parties ; — 
assij^nee  in  bankruptcy  was  not  before  the  Court ;  but  a  direction  was  bankruptcy, 
there  given  that  the  assignee  should  be  served  with  notice  of  the  order 
for  administration,  and   of  the  order  appointing  the  receiver,  and  of  all 
proceedings  under  the  latter  order.     See  also  Be  Wells,  45  Ch.  D.  569, 
cited  supra. 
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Leave  of  of  the  Court  before  commencing  the  same.  (Ji)     Then  if  they 

indemnity         should  be  unsuccessful,  he  will  be  entitled  to  be  indemnified 

against  costs,    against  costs  out  of  the  estate  of  his  own  testator  or  intestate 

Refusal  of        which  is  being  administered.     If  the  executor  or  adminis- 

toTue"^'  ^  ^'  *^^^*^^  refuses  to  take  proceedings  which  ought  to  be  taken, 

the  Court  will,  in  general,  give  leave  to  a  beneficiary,  or  in  a 

creditor's  action,  to  the  plaintiff,  to  commence  and  carry  on 

the  proceedings  in  the  name  of  the  executor  or  administrator, 

upon  the  terms  of  giving  him  a  proper  imdemnity  against 

Bankruptcy      costs.  (^)     The    rule   is   the   same   where   the   executor   or 

administrator  becomes  bankrupt ;   and  the  direction  giving 

the  leave  may  be  embodied  in  any  order  which  the  Court 

may  make  appointing  a  receiver,  (y) 


Section  XF. — Staying  actions  by  Creditors. 

Old  practice  of      When  the  Court  of  Chancery  had  made  a  decree  for  general 
res  raining       admiuistration,  the  executor  or  administrator  was  entitled, 

actions  at  Law  '  _  ^  ... 

by  creditors,  in  order  to  prevent  his  being  harassed  by  a  multiplicity  of 
legal  proceedings,  to  restrain  the  creditors  of  the  deceased,  by 
injunction  or  restraining  order,  from  continuing  to  prosecute 
actions  at  Law  for  the  recovery  of  their  debts.  (Jc)  The 
injunction  might  have  been  obtained  on  the  application  of 
the  plaintiff  in  the  suit  (I)  as  well  as  on  that  of  the 
executor  or  administrator,  or  of  the  heir  (whether  plaintiff 
or  defendant),  when  he  had  been  sued  by  a  specialty 
Judgment  creditor ;  (wi)  but  the  Court  would  not  restrain  a  creditor 
^  .'-ee^  ^  "^^  from  issuing  execution  if  he  had  obtained  judgment  before 
decree,  (n)  The  power  to  grant  an  injunction  to  restrain 
creditors  from  suing  after  administration  decree  was,  from 
the  year  1865  up  to  the  time  when  the  Judicature  Acts  came 
into  operation,  exercised  by  the  County  Courts  for  restraining 

(h)  The  application  for  this  purpose  should  be  supported  by  an 
aihdavit  showing  the  necessity  for  the  proceedings,  and  by  the  opinion  of 
a  practising  counsel. 

(i)  Harrison  v.  Richards,  supra;  lie  Blunclell,  44  Ch.  Div.  9  ;   Yeafman 
V.  Y.,  7  Ch.  D.  216;  Be  Youngs,  30  Ch.  Div.  426 ;  Re  Whatman,  W.  N. 
(89)  213. 
Conduct  of  0)  -^^  Hoplcins,  19  Ch.  Div.  62.     The  conduct  of  any  such   action 

■ution  not  against  third  parties  is  now  never  given  to  a  receiver  :  ib. 

iriven  to  a  ('')  d'''^^^^  v.  E.  of  Ormonde,  Jac.  123. 

receiver.  (0  Terrewest  v.  Featherby,  2  Mer.  480  ;  Re  Stuhbs,  8  Ch.  Div.  154. 

(m)  Rouse  v.  Jones,  1  Ph.  462. 
(rt)  Marriage  v.  SJciggs,  4  D.  &  J.  4 ;  Lee  v.  Farlc,  1  Keen,  724. 
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not  only  actions  which  had  been  commenced  in  the  County 
Court,  but  also  those  commenced  in  the  Superior  Courts  of 
Common    Law.     This   power   has,    under   s.    2-t  (5)  of  the 
Judicature  Act,   1873  (c.   66),  ceased  to  exist  in  the  High  Judicature 
Court,  and   under  89,  in   the  County  Court  also ;    but  any    ^  ^      '  ' 
person  who  would  before  have  been  entitled  to  restrain  the  Power  to  stay 
prosecution  of  any  such  action,  may,  whether  he  be  a  party 
to  the  action  or  not,  apply  by  motion  in  a  summary  way  for 
a  stay  of  j^roceedings,  either  generally,  or  so  far  as  may  be 
necessary,  for  the  purposes  of  justice;  and  power  is  given  to 
the  Court  in  which  the  action  is  j)ending  to  make  such  order 
as  may  be  just,  (o) 

Shortly  after  the  Judicature  Acts  came  into  operation,  the  Court  to  which 
question  arose  whether,  when  a  iudgment  for  general  admin-  application  to 

/  .  .  ,  °  .  stay  made. 

istration  had  been  pronounced  in  the  Chancery  Division,  an 
application  to  stay  an  action  by  a  creditor  in  one  of  the 
Common  Law  Divisions  ought  to  be  made  to  the  Chancery 
or  the  Common  Law  Division.  The  question  was  ultimately 
decided  in  favour  of  the  application  being  made  to  the 
Common  Law  Division,  (p) 

When  an  administration  judgment  or  decretal  order  shall  Notice  to 
have  been  made  in  the  County  Court,  whether  at  the  suit  of^\^'^^-^°^° 

•J  '  admmistra- 

(o)  See  proviso  to  s.  24  (5).  tion  judgment, 

(p)  See  Up.  Artistic,  etc.,  Co.,  14  Ch.  D.  502,  and  cases  therein  cited ; 
iZe  General,  etc..  Stores,  1  Ch.  (91)  499  (Applications  to  stay  proceedings 
by  creditors  ao;ainst  a  company  in  liquidation  or  against  which  a  winding- 
up  petition  was  pending). 

The  new  practice  introduced  by  the  Judicature  Act  was  soon  found  to  Power  of  Judge 
be  attended  with  some  inconvenience  and  extra  expense.     Accordingly,  of  Chancery 
in  June,  1876,  a  rule  was  framed  for  the  High  Court  (O.  51,  r.  2a),  giving  Division  to 
power  to  a  Judge  of  the  Chancery  Division  who  had  made  an  order  for  order  transfer 
winding  up  a  joint  stock  company,  or  for  administration,  to  make   an  to  himself  of 
order,  without  any  further  consent,  for  the  transfer  to  himself  of  any  cause,  etc., 
action  pending  in  any  other  Division  by  or  against  the  company,  or  the  pending  in 
executors  or  administrators  of  the  deceased,  according  to  circumstances,  other  Court  or 
It   has   since  been   held   that   any   such   order  for   transfer   may,  alter  Division, 
administration  judgment,  be  made  on  an  ex  parte  application  by  any  of 
the  parties  to  either  action  :  Field  v.  F.,  W.   N.  (77)  98 ;   Whitaker  v. 
Robinson,  ib.  201 ;  Re  Sharpe,  W.  ]*^.  (84)  28.     The  corresponding  R.  S.  C. 
of  1883  (O.  49,  r.  5)  gives  power  to  the  Judge  to  order  the  transfer  to 
himself  of  any  cause  or  matter  pending  in  "any  otiier  Court  or  Division." 
The  additional  words  were  added  to  enable  one  Judge  of  the  Chancery 
Dinsion  to  order  a  transfer  to  himself  of  an  action  pending  before  another 
Judge  of  the  same  Division  ;  and  because  the  rule  of  1876  only  applied 
to  actions  in  difierent  Divisions  of  the  High  Court :  Re  Madras,  etc.,  Co., 
16  Ch.  D.  702.     Tile  rule  would  not  enable  a  Judge  of  the  Chancery 
Division  to  order  a  transfer  to  himself  of  an  action  in  the  County  Court ; 
nor  would  a  County  Court  Judge  have  any  corresponding  power  under 
s.  67  of  the  County  Courts  Act,  1888,  to  order  tlie  transfer  to  his  Court  of 
an  action  pending  in  the  High  Court. 
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creditor  cori' 
tinuing  action. 


a  creditor  or  a  legatee,  the  executor  or  administrator  should 
at  once  give  notice  of  the  judgment  or  order  to  the  solicitor 
of  any  creditor  who  may  have  commenced  another  action 
against  himself  for  the  recovery  of  his  debt,  requiring  him 
not  to  continue  the  proceedings  therein,  but  to  come  in  and 
prove  in  the  administration  action  for  any  debt,  money,  or 
costs  to  which  his  client  may  claim  to  be  entitled  against  the 
Stay  in  case  of  estate  of  the  deceased.  If  the  creditor  or  his  solicitor  do  not 
comply  with  the  terms  of  such  notice,  the  executor  or  admin- 
istrator should  make  an  application  to  the  Court  in  which 
the  action  sought  to  be  stayed  is  pending,  to  stay  the  pro- 
ceedings therein.  If  that  action  be  pending  in  the  Queen's 
Bench  Division  of  the  High  Court,  the  application  should  be 
by  notice  of  motion  (5)  intituled  in  that  action  and  somewhat 
as  follows  : — 

Precedent  I.  Take  notice,  etc.  [adapt  Precedent  2,  supra,  p.  31]  for  an 
Notice  of  appli-  order  that  all  further  proceedings  in  this  action  be  stayed  on 
cation  to  stay    ^^^  ground  that  the  County  Court  of  holden  at 

creditor  in  ^^^^  ^^  ^^  action  brought  against  the  above- 

Queen's  Bench  named  Deft,  as  executor  and  devisee  in  trust  under  the 
Division.  "Will   of  X.  Y.,  lately   of  in   the   County  of 

deceased,  made  a  Decretal  Order  dated  the 

18      for    the    administration    of    the    real   and 

personal  estate  of  him  the  said  X.  Y.,  under  which  Decretal 

Order  the  above-named  Plf.   may  prove  for  any  debt  or  costs 

which  may  be  owing  to  him  from  the  same  estate  ;  and  that 

the  Plf.  may  be  ordered  to  pay  the  Deft.'s  costs  of  this  Action 

'  incurred  since  the  18      when   he  received  notice 

of    the   said    Decretal    Order   and    also   tlie    costs   of    this 

application,  (r)  or  that  this  Honorable  Court  will  be  pleased 

to  make  such  farther  or  other  order  in  the  premises  as  may 

seem  right  and  the  circumstances  of  the  case  may  require. 

Conclusion  corresponding  to  Precedent  2,  p.  31. 

The  evidence  in  support  will  be  the  decretal  order,  and  an 
affidavit  verifying  the  giving  of  the  notice  thereof. 
Staying  action       A  like  course  may  be  followed  where  the  action  sought  to 
be  stayed  is  pending  in  the  County  Court ;  and  when  it  is 


Evidence  in 
support. 


in  County 
Court. 


((7)  The  wording  of  the  Judicature  Act,  1873,  s.  24  (5),  api^cars  to 
exclude  the  power  to  make  the  order  on  summons. 
Costs  of  appli-  (r)  As  to  costs  of  the  application,  see  Rose  v.  Gardden,  etc.,  Co.,  .3 
cation  to  stay.  Q.  B.  D.  235.  In  Evanti  v.  Briijfjs,  W.  N.  (87)  21u,  infra,  the  plaiutiflf 
(wliose  action  was  transferred  and  the  proceedings  then  stayed)  was  not 
allowed  to  add  his  costs  of  the  application  and  was  not  ordered  to  i)ay  any 
costs ;  but  it  does  not  appear  wJuther  or  not  he  had,  in  the  first  instance, 
received  notice  of  the  aduiinistrutiou  judgment. 
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for  any  good  reason  required  to  have  an  immediate  stay  of 
proceedings;  but  when,  as  is  usual,  the  trial  has  been  fixed 
for  an  early  day,  it  may  be  better  for  the  executor  or  admin- 
istrator to  wait  till  the  trial,  and  then  ujjon  giving  the 
evidence  above  mentioned  to  ask  that  the  plaintiff  may  be 
onlered  to  pay  the  costs  incurred  subsequently  to  his 
receiving  n(jtice  of  the  administration  judgment,  including 
the  costs  of  the  trial,  (s) 

Applications  to  stay  actions  in  the  Queen's  Bench  Division 
under  sub-s.  5  of  s.  24  of  the  Judicature  Act,  1873,  on  the 
ground  that  an  administration  judgment  has  been  pronounced 
in  the  Chancery  Division  are  now  very  unusual,  having  regard 
to  the  less  expensive  machinery  by  way  of  transfer  provided  Application  to 
by  the  E.  S.  C,  0.  49,  r.  5  ;  but  it  would  appear  that  one  ^'^^T  "^''^^"■^^ 

T        .  \  \  .  '■  ^       .      ,  actions. 

applicatKm  to  stay  under  that  sub-section  may  include  as 
many  actions  as  may  be  pending  before  the  Court  or  Division 
to  which  the  application  is  made.  (<) 

In  a  recent  case,  judgment  for  administration  was  pro-  Judgment  set 
nnunced  in  a  creditor's  actii>n  in  the  Chancery  Division  in  **"'*^- 
which  the  personal  representative  was  defendant.  Another 
creditor  afterwards  signed  judgment  on  a  writ  specially 
endorsed  under  the  E.  S.  C,  0.  14,  against  the  same  defen- 
dant in  an  action  pending  in  the  Queen's  Bench  Division, 
whereupon  Chitty,  J.,  first  made  an  order  in  the  administra- 
tion action  for  transfer  of  the  action  to  his  Court,  and 
afterwards  an  order  in  both  actions  setting  aside  the 
judgment  and  staying  proceedings  in  the  transferred 
action,  (u) 

To  entitle  the  executor  or  administrator  to  an  order  to  when  action 
stay  the  action,  the  debt  must  be  such  as  would  entitle  the  stayed, 
creditor  to  prove  against  the  estate  of  the  deceased,  (v)  and  a  Actual  judg- 
iudo-ment   or   decretal  order  for  administration   must  have  ""f^*  *"'" 

X  ^^  ^  i       .  .  admiDistra- 

been    actually   pronounced   or  made  m    an   action  properly  tion. 
constituted  for    that   purpose,  (iv)      A  mere  order  for  pre-  Preliminarv 
liminary  accounts  and  inquiries  under  0.  12,  r.  10,  will  not  accounts,  etc. 
be  sufficient,  (.r)     If  both  the  debt  and  assets  are  admitted,  Pavment 
the   debt   and   such   costs   as   the   Court  may  consider  the  '■'^'^''^  ^°^^ 

debt  and  assets 
(s)  For  form  of  order,  see  infra.  admitted. 

(<)  Re  People's  Garden  Co.,  1  Ch.  D.  46.  Form  of  order. 

(u)  Evans  v.  Brirjqs,  W.  N.  (87)  240. 
(0  Farhall  v.  i^.,'7  Ch.  123. 

(w)  Perry  v.  Phelipi>,  10  Ves.  41 ;   Nol-es  v.  Gundy,  17  Eq.  297. 
(x)  Tenrjue  v.  Richards,  11  Sim.  46;  Be  Barrett,  43  t'h.  D.  74. 
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creditor  entitled  to  be  paid,  (?/)  will  be  directed  to  be  paid  to 
Assets  not  him  at  once.  If  assets  are  not  admitted,  he  mnst  add  his 
admitted.  costs  to  his  debt  and  prove  for  them  in  the  administration 

When  debt        action,  (z)     If  assets  are  admitted  but  the  debt  is  disputed, 
disputed.  then  those  costs  will  only  be  directed  to  be  p^iid  when  the 

debt  shall  have  been  allowed  in  Chambers.  («) 
Rio-hts  of  The  Court  will  not  interfere  with  the  equitable  rights  of 

mortgagee.        a  mortgagee.       In    administering   the    estate    of  a  deceased 

mortgagor,  it  will  not  deal  with  the  security  of  the  mortgagee 
Judo-ment  without  his  Consent,  (h)  Nor  will  the  Court,  after  adminis- 
creditor  who  tration  judgment,  interfere  with  the  right  of  a  judgment 
a'^e.irnishee  creditor  who,  before  the  judgment,  has  obtained  a  charging 
order,  etc.         order  on  stock  or  shares  under  1   &■  2  Yict.  c.  110.  s.  15; — 

not  even  if  the  order  be  only  an  order  nisi,  (c)  nor  with  his 

rights  under  a  gainishee  order  obtained  before  the  adminis- 
Action  against  tration  judgment.  (cZ)  And  it  would  appear  that  an  action 
executor,  etc.,  brought  against  an  executor  or  administrator  to  charge  him 

personally.  ■,^  •^^  i  ^/^ 

personally  will  not  be  stayed,  (e) 


Section  XVI. — Concurrent  Actions. 

Stay  of  pro-  Upon   the   principle   on  which   the    Court   of  Chancery 

ceedings.  -would  formerly,  after  decree,  restrain  an  action  at  Law  by 

a  creditor  for  the  recovery  of  his  debt,  it  would  also,  after 
decree  for  administration  or  the  execution  of  trusts,  stay 
proceedings  in  another  suit  instituted  with  the  same  object, 
and  with  reference  to  the  same  estate  or  trust.  When  it 
was  once  established  that  such  a  suit  might  be  maintained 
without  bringing  before  the  Court  all  the  persons  interested, 
the  possibility  followed,  as  a  matter  of  course,  of  more  than 
one  such  suit  being  instituted  for  the  administration  of  the 
same  estate,  or  for  execution  of  the  same  trust ; — especially 
in  the  days  when  a  plaintiti  was  allowed  to  commence  his 
proceedings  in   such   one  as   he  chose   of  the  four  or  five 

(y)  Under  the  old  practice,  before  the  Judicature  Act,  the  creditor  was, 
in  such  Ciises,  entitled  to  his  costs  at  law  up  to  the  time  when  he  had 
notice  of  the  decrte,  and  also  to  his  costs  of  the  motion  to  restrain  the 
proceedings. 

(z)  CanJiam  v.  Neale,  26  B.  266  ;  Ee  Clark,  4  Ch.  412. 

(a)  King  v.  K.,  34  B.  10. 

(b)  Crowle  V.  IlusseU,  4  C.  P.  Div.  189. 

(c)  Haltj  V.  Barry,  3  Ch.  452. 

(d)  Folder  v.  Roberts,  2  Gitf.  226. 

(e)  Re  Womersley,  29  Ch.  D.  557  ;  Chapman  v.  Mason,  40  L.  T.  G78 ; 
but  see  Re  Timms,  26  W.  K.  692. 


CONCURRENT  ACTIONS,  319 

brandies  of  the  Court  of  Chancery  or  of  the  Chancery 
Division.  If  then  it  had  been  permitted  to  prosecute  as 
many  suits  as  there  were  parties  interested,  the  estate  woukl 
in  some  cases  have  been  swallowed  up  in  costs. 

The  practice  under  consideration  is  not  now  so  often 
called  into  action  in  the  Chancery  Division  as  it  was 
formerly; — having  regard  to  the  effect  of  the  E.  S.  C,  0.  5, 
r.  9,  in  depriving  a  plaintiff  of  the  right  to  select  his  judge 
and  of  the  E.  S.  C,  O.  55,  r.  10,  in  cutting  down  the  right 
which  previously  existed  of  having,  almost  as  a  matter  of 
course,  a  judgment  for  general  administration  or  execution  of 
trusts.  It  may,  however,  be  still  applicable  to  some  extent  in 
the  County  Court,  considering  that  under  ss.  74,  75,  and  84  of 
the  Act,  and  subject  to  the  power  of  transfer,  a  plaintiff  or 
petitioner  may  often  have  a  choice  of  the  particular  Court 
in  which  he  shall  institute  his  proceedings. 

If  then  two  actions  for  administration  of  the  same  estate  Practice  in 

come  on  toccether  for  trial  in  the  Chancery  Division,  then  if  ^hancery 

."•.,-  .,  '^,  .  Division  when 

each   plamtiii   had   a   right    to   commence  the   action,   the  two  actions 
judgment  will,  in  absence  of  good  reason  to  the  contrary,  be  co™'^  oii 
pronounced   in  both   actions, — -which  will  be  consolidated  ;   °^^ 
and  in  order  to  discourage  what  used  to  be  called  "  racing  «  Racing  for 
for  decrees,"  or  "  snapping  a  decree,"  will  give  the  conduct  decrees." 
of  the  proceedings  to  the  plaintiff  who  commenced  his  action  Conduct  of 
first ;    but  if  one  action  in  the  Chancery  Division  has  been  Proceedings, 
commenced   by  the   executor,  administrator,  or  trustees  as  ^^tion  by 

1..™  ,..~.  ,,  ,  benehciary. 

plaintiff  or  plaintiffs,  and  the  other  by  a  beneficiary,   the 

Court  will,  in  general,  pronounce  judgment  in  the  beneficiary's 

action,  and  stay  the  other, — even  though  it  may  have  been 

commenced  first;   because  it  is,  as  a  rule,  inexpedient  that  Accounting 

the  conduct   of  the   action   should   be  in  the  hands  of  an  P'"*^y- 

accounting  party.  (/)      In   like  manner  preference  will   be  Creditor's 

given  to  an  action  commenced  by  a  beneficiary  rather  than  ^^tioa. 

to  a  creditor's  action,  unless  when  the  estate  is  insolvent  or 

when  it  is  doubtful  whether  it  is  solvent  or  not ;    because 

if  there  is  likely  to  be  a  surplus,  a  beneficiary  has  more 

interest  than  a  creditor  in  keeping  down  the  expenses,  {g) 

Upon  a  like  principle  where  actions   fur  administration  or  Concurrent 

the  execution  of  trusts   have   been   instituted   by  different  ^^i'°"^  ^^    , 

(liiTGrtiD  t  HGxt 

next  friends  of  an  infant  the  Court  will,  ceteris  paribus,  prefer  friends  of 

infant. 
(/)  Kelh  V.  Archer,  16  Jur.  605;  Allen  v.  Norris,  W,  N.  (84)  118. 
{g)  Penny  v.  Francis,  7  Jur.,  N.S.,  248. 
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that  in  whioh  the  next  frienrl  is  a  relation  of  the  infant  to 

that  commenced  by  a  stranger.  (Ji) 
Staying  when        If  an   administration  judgment  shall  have  already  been 
judgniPiit         pronounced  in  erne  action,  then  the  Court  will,  on   inter- 

jiionoiinced  in    ^  .        .  .  . 

one  action.        locutory  application,  stay  proceedings  in   the  other  action, 
Costs.  making  the   coats   thereof  costs  in  the  action  whioli  is  to 

proceed ;  and  will,  as  a  rule,  and  t^nbject  to  the  preference 
General  con-  above  mentioned,  give  the  conduct  of  the  proceedings  to  the 
dnct  of  action;  pi^-j^^jg-  ^^^q  first  commenced  his  action.  (2)  The  conduct 
Of  particular  of  One  or  more  inquiries  may,  however,  where  the  circum- 
inquiries.  stances  SO  require,  be  given  to  one  party  interested  therein,' 

and  the  general  conduct  may  be  given  to  another  party,  (j) 
Con  luct  But  the  Court  will  not  in  general  allow  a  person  to  keep 

unfairly.  ^^^  conduct  of  an  action  which  he  has  obtained  by  means  of 

sharp  practice  or  otherwise  unfairly.  (Jc) 
Two  orders  Where  two  orders  for  administration  of  the  same  estate 

"^"'^*]x  1    had    been    made    in    different   branches   of    the   Court   of 

in  Chancery.     Chancery,  it  was  held  that  that  suit  ought  to  proceed  in 

which  the  order  was  in  the  most  forward  state.  {I) 
No  stay  until        There  can  be   no  stay  of   proceedings   until   after  there 
actual  judg-     ^\^qW   have   been   an  actual  judgment  or  order  pronounced 
or  made  in  a  properly  constituted  action.     But  when  judg- 
Duty  of  ment   shall   have   been   pronounced   in   an    action   for   ad- 

execu  or,  e  c.  j^j^jj^jg^j-j^tion,  or  the  execution  of  trusts,  it  is  the  duty  of 
the  executor,  administrator,  or  trustee,  where  the  circum- 
stances permit,  to  apply  as  soon  as  possible  for  the  stay  of 
proceedings  in  the  other  action  ;  (wi)  and  if  he  fails  so  to  do, 
When  plaintiff,  a  like  application  may  be  made  by  the  plaintiff  in  the  action 
etc.,  may  apply  j^  which  the  judgment  has  been  i)ronounced,  even  though 
he  be  not  a  party  to  the  action  which  he  desires  to  stay,  (n) 
or  by  any  other  person  interested — e.g.,  a  creditor  who  has 
proved  his  debt  under  the  judgment,  (o) 

(70  Frost  V.  Ward,  2  D.  J.  &  S.  70  ;  Harris  \.  Lirjldfoot,  10  W.  R.  31  ; 
and  see  supra,  p.  19. 

(0  Re  Sivire,  21  Ch.  Div.  647  ;  lie  McBae,  25  Ch  Div.  20;   Vanrenen  v. 
I'iffard.  13  W.  R.  425 ;  Zamhaco  v.  Cassavetti,  11  Eq.  443. 

(/)  roimii^end  v.  T.,  23  Cli.  Div.  102. 

(/.-)  Re  Stan^fieU,  W.  N.  (75)  30;  Salter  v.  Tildei^ley,  13  W.  R.  376; 
Rhodes  v.  Barret,  12  Eq.  479  ;  see  note  (h)  at  the  end  of  this  section. 

(1)  E.q.,  by  reason  ot  tidvertisemeuts  for  creditors  having  been  issued: 
Littletcond  V.  Collins,  1 1  W.  R.  387. 

(m)  Tlierry  v.  Henderson.  1  Y.  &  C  481  ;  Towgood  v.  Sliephard,  2  C.  P. 
Coop.  307;  Stead  v.  S.,  2  C.  P.  Coop.  311. 

(»i)  E.  of  rortarlington  v.  Darner,  2  Ph.  262. 
Conruricnt  (o)  Smith  v.  Guy,  2  C.  P.  Coop.  297.     As  to  concurrent  actions,  one  in 

actitins  in 
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Wlien  the  plaintiff  in  a  creditor's  action  has  been  paid  Creditor's 
the  amount  of  his   debt  and   costs  after  the  usual  decretal  ^.'l^'^" — pl;nn- 
order,   another   creditor  may   obtain    the    conduct   of    the 
action,  (^j) 

Where  an  executor  or  administrator  defendant  has  a  clear  When  applica- 
right   to  stay  one  of  the  actions — e.g.,  a  simple  creditor's  *^""  ''^  ""^ 
action,  on  the  ground  of  judgment  having  been  pronounced  ' 

in  nnother  action,  it  may  be  sufficient  for  him  to  make  the 
application  in  that  action  only  which  he  desires  to  stay ;  (ji) 
but  if  the  plaintiff  or  other  parties  to  the  action  which  is  in  both  actions- 
to  proceed  will  be  directly  affected  by  the  order  to  stay,  it  —parties  to 
is   in   general   necessary  to  make   the   application  in   both  ^^^'  ^cation. 
actions,  and  to  serve  it  upon  all  parties  thereto  respectively. 
This   must   be   done   where   the   two   actions   ought  to  be 
consolidated,  or  where  an  order   to  stay  in  one  action  can 
only  be  made  upon  terms  agreed  to  by  the  parties  to  both 
actions.     When  the  two  actions  are  in  different  Courts,  then  Actions  ia 
before  applying  for  a  stay  of  proceedings,  it  may  be  neces-  different 
sary  to  have  one  of  the  actions  transferred,  and  accordingly  V""'  o~ 
the  action  which  has  been  last  commenced  will  be  trans- 
ferred   to    the   Court   in   which  the    first   was    commenced, 
even  if  the  judgment  shall  have  been  pronounced  in  the 
second,  (r) 

By  0.  8,  r.   8,  actions  commenced  in  different  Courts  by  Which  of  two 
parties  in  the  same  hiierest  are  to  be  transferred  to  the  Court  a^^tions  is  to 
in  which  the  first  plaint  was  entered.     It  is  F-ubmitted  that  o  8  r.  8 
the  like  rule  should  be  adopted  in  other  cases,  (s) 


Enp:land  and  another  in  a  colony  or  foreign  country,  see  McHenry  v.  Leivis,  England  and 
22  Gh.  Div.  397 ;  Mufrie  v.  Binneij,  35  Ch.  Div.  614.  abroad 

(p)  SaUer  v.  Tildesley,  13  W.  R.  376.   ^"^"f 

iq)  Re  Clark,  4  Ch.  412. 

(r)  Tlie  old  rule  in  Chancery  was  to  direct  the  transfer  to  the 
branch  of  the  Coiiit  in  wliich  the  decree  had  been  made:  Duffort 
V.  Arroicsmifh,  7  D.  M.  &  G.  434;  but  not  if  it  had  been  ohtained 
unfairly  :  Harris  v.  Gandy,  1  D.  F.  &  J.  13.  This  has  been  altered  since 
the  dLcision  of  the  Couit  of  Appeal  in  Orrdl  v.  Busch,  5  Ch  4B7 ;  see  also 
Lucas  V.  Sigrjers,  7  ih.  517  ;  Bayers  v.  Corrie,  9  ib.  52  ;  Lyall  v.  Weldhen, 
ih.  287 ;  Norton  v.  Femvick,  54  L.  J.  Ch.  632. 

(s)  f^ee  8S.  75  and  85  of  the  Act  of  1SS8.  When,  before  the  Judicature  Costs  of 
Aots  came  into  operation,  a  person  fikd  his  bill  in  one  branch  of  the  transfer. 
Court  of  Chancery,  knowing  that  a  bill  for  a  like  purpose,  or  connected 
with  the  same  matter,  had  been  filed  in  another  branch,  he  would  be 
ordered  to  pay  the  costs  of  the  transfer,  but  only  if  he  refused  or  neglected 
on  request  to  consent  to  a  transfer  before  the  application  to  the  Court : 
Lyall  V.  Weldlien,  9  Ch.  287.  Even  under  the  present  R.  S.  C,  a  person 
wlio  improperly  refuses  or  neglects  to  give  such  consent  may  be  ordered 
to  pay  the  costs  :  Norton  v.  Fenwick,  54  L.  J.  Ch.  632. 
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When  stay 
oz'dered. 


One  action 
founded  on 
wilful  default. 


Nature  of  order 
made  on 
application. 

Appeal. 

Action  stayed 
on  terms. 


Consolidation. 


Conduct. 


It  is,  as  a  rule,  necessary,  in  order  that  there  may  be  a 
stay  of  proceedings,  that  the  plaintiff  in  whose  action  no 
judgment  has  been  pronounced  shall  be  able  to  obtain,  under 
the  judgment  in  the  other  action,  all  the  relief  which  he 
claims  in  his  own  action.  Where  he  cannot— e.(/.,  when  he 
claims  to  make  the  defendants  liable  for  wilful  default  or 
breach  of  trust,  and  the  judgment  pronounced  in  the  other 
action  is  merely  the  common  administration  judgment,  his 
action  will  not  be  stayed;  (f)  but  as  administration  accounts 
will  not  be  taken  twice  over,  (u)  the  Court  has  generally, 
in  recent  years,  found  some  reason  for  compelling  the  parties 
{e.g.,  by  putting  them  in  peril  as  to  their  future  costs)  to 
adopt  such  a  course  as  will  prevent  two  administration 
actions  going  on  together,  (v)  The  nature  of  the  order 
made  on  applications  to  stay  will  vary  according  to  the 
circumstances  of  each  particular  case  ;  and  it  will  require  a 
strong  case  to  enable  a  party  successfully  to  appeal  against 
an  order  founded  on  special  circumstances.  (^«7)  In  one  case 
where  two  suits  had  been  instituted  for  the  administration 
of  the  same  estate,  and  the  common  administration  decree 
had  been  made  in  one  of  them,  but  more  comprehensive 
relief  was  sought  in  the  other  suit  in  which  no  decree  had 
been  made,  the  Court  stayed  proceedings  in  the  latter  suit 
on  the  undertaking  of  all  parties  to  the  former,  to  introduce 
into  the  decree  made,  the  additional  relief  prayed  in  the 
latter  suit,  (x)  In  another  case  where  the  relief  claimed  in 
the  suit  subsequently  commenced  was  more  extensive  than 
in  the  first  suit  in  which  a  decree  had  been  made,  the  Court 
on  motion  to  stay  by  the  defendants  who  were  executors  and 
trustees,  and  on  the  jdaintiff  in  the  second  suit  agreeing 
to  treat  tbe  hearing  of  the  motion  as  the  hearing  of  the 
cause,  (?/)  ordered  the  two  suits  to  be  consolidated,  and 
added  additional  inquiries  extending  to  the  more  compre- 
hensive relief  sought ;  giving  the  conduct  of  the  consolidated 
suits  to  the  plaintiff  in  the  first  suit. 

In  a  somewhat  lecent  case  where   a  stranger  who  had 


(0  Smith  V.  Guy,  2  C.  P.  Coop.  290. 
(m)  Ih. 

(v)  Townsend  v.  T.,  23  Cli.  D.  102. 
(ly)  Be  Swire,  21  Ch.  Div.  05.S. 

{x)  Mattheics  v.  Palmer,  11  W.  E.  GIG ;  but  see  Givyer  v.  Peterson,  2G 
B.  83. 

Oj)  noskins  V.  CamijhcU,  2  II.  &  M.  43. 
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purchased  the  share  of  one  of  several  residuary  legatees 
under  a  will,  commenced  an  action  against  the  executors 
and  trustees  in  the  Lancaster  Palatine  Court  for  administra- 
tion, and  for  relief  founded  on  charges  of  wilful  default  and 
breach  of  trust,  and  an  ordinary  administration  judgment 
was  afterwards  made  in  an  action  in  the  Chancery  Division 
commenced  by  another  residuary  legatee,  the  Court  of 
Appeal  (reversing  the  decision  of  Bacon,  V.-C.)  made  an 
order  giving  to  the  plaintiff  in  the  first  action,  the  conduct 
of  the  second  action  in  the  Chancery  Division,  on  his  under- 
taking, with  the  consent  of  the  defendants,  to  stay  all 
proceedings  in  the  first  action  in  the  Palatine  Court,  and  on 
the  terms  of  the  addition  to  the  judgment  pronounced,  and 
with  the  like  consent,  of  inquiries  as  to  the  alleged  wilful 
default  and  breaches  of  trust,  and  of  a  direction  making  the 
costs  of  the  first  action  costs  in  the  second.  (2)  A  somewhat 
similar  order  was  made  in  a  still  more  recent  case  where 
judgment  had  been  pronounced  in  the  Palatine  Court 
directing  accounts  and  inquiries  in  the  first  and  less  com- 
prehensive action,  and  where  the  proceedings  under  a 
judgment  directing  more  comprehensive  accounts  and 
inquiries  in  an  action  subsequently  commenced  in  the 
Chancery  Division  were  stayed  on  the  application  of  the 
plaintiff^  in  the  first  action.  In  that  case  the  last-mentioned 
plaintiff  was  allowed  to  keep  the  general  conduct  of  his 
action ;  but  had  to  undertake  to  have  added,  with  the 
consent  of  the  defendants,  an  inquiry  of  which  the  plaintiff 
in  the  other  action  was  to  have  the  conduct,  (a) 

Where  a  plaintiff"  in  an  action  commenced  first,  applies  on  Necessity  for 
the  ground  of  his  priority  for  the  conduct  of  another  action  action  being 

.   ,     .     ,  ■,  ,  properly  con- 

subsequently  commenced  and  in  which  judgment  has  been  stituted. 
pronounced,  it  is  essential  that  his  own  action  be  properly 
constituted,  (h) 

(z)  Be  Swire,  21  Ch.  Div.  647.  The  application  to  the  Chancery 
Division  in  the  second  action  in  this  ease  was  by  the  plaintitf  in  the  iirst 
action ;  and  it  asked  for  leave  to  attend  the  proceedings,  and  for  the 
conduct  of  the  action.  A  similar  order  to  that  made  by  the  Court  of 
Appeal  had  been  made  by  Bacon,  V.-C,  some  years  before  in  Re  3'Iattheios, 
W.  N.  (76)  176,  where  both  of  the  actions  were  in  his  own  Court,  the 
first  being  an  action  by  mortgagees  who  sought  an  account  and  fore- 
closure of  their  security,  and,  in  case  of  deticiency,  general  administration  ; 
and  the  second  being  one  in  which  the  common  administration  judgment 
had  been  pronounced  at  the  suit  of  a  creditor. 

(a)  Toionsend  v.  T.,  23  Ch.  D.  100. 

(6)  Towgood  V.  Shephard,  2  0.  P.  Coop.  307 ;  Ranhen  v.  Harwood,  5  Ha. 

y  2 
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0.  24,  r.  1 
Accounts, 
Powers  of 
Kegistrar. 


etc. 


Section  XVII. — Proceedings  he/ore  the  Begistrar  in  Cliamhers. 

"Where  a  judgment  or  order  directs  that  any  account  be 
taken  or  inquiry  made,  such  account  shall  be  taken  and 
inquiry  made  by  the  Eegistrar,  and  he  shall  for  that  purpose 
have  all  the  powers  of  a  Chief  Clerk  of  the  Chancery  Division 
of  the  High  Court,  and  all  parties  shall  have  the  same  power 
of  summoning  witnesses,  including  as  witnesses  any  parties 
in  the  action,  and  of  examining  them  on  such  accounts  or 
inquiries,  and  of  compelling  the  production  of  documents,  as 
they  would  have  upon  the  trial  of  an  action  ;  (c)  and  all  rules 


Powers  of 
Chief  Clerks 
in  Ch.  D. 


215;  Be  McBae,  25  Ch.  Div.  16;  Stratton  v.  Attfield,  W.  N.  (73)  229. 
In  the  last  case  there  were  two  creditors'  suits,  but  in  that  first  instituted 
the  wrong  person  was  named  as  defendant  in  consequence  of  the  solic  tors 
lor  the  executor  (former  solicitors  to  the  deceased  debtor)  refusing  to 
inform  the  plairititfs  in  the  first  suit,  when  asked,  who  was  the  legal  per- 
sonal representative  of  tlie  deceased.  Jes-sel,  IM.Ii.,  refused  an  application 
for  the  conduct  by  the  plaintiti's  in  the  first  suit,  on  the  ground  that  no 
decree  for  administration  couM  have  been  made  intliatsuit;  but  as  he 
did  not  approve  of  the  conduct  of  the  solicitors  for  the  defendant  executor, 
he  made  the  order  without  ]irejudice  to  any  application  which  those 
plaintiffs  might  make,  after  they  should  have  come  in  and  proved  their 
debt  under  the  decree  in  the  second  suit.  Tlie  Author  has  a  lively 
recollection  of  the  M.R.  saying  in  that  case:  "  There  is  no  rule  in  this 
Court  against  racing  for  decrees;  but  the  Court  will  not  allow  one  party 
to  retain  an  advantage  gained  by  sharp  practice.  In  this  case,  iiowever, 
there  was  no  race  at  all,  for  only  one  horse  started.  'J'he  other  had  not 
its  saddle  on  ;  and  so  this  one  reached  the  goal.  The  bill  in  the  first  suit 
must  sooner  or  later  have  been  dismissed  with  costs.  The  result  is  that 
these  i^olicitors  are  in  lawful  possession  of  their  prize,  which  they  must 
be  allowbd  to  kee]!,  for  whatever  that  prize — tlie  riglit  to  make  what  costs 
they  can  out  of  an  insolvent  estate — is  worth."  It  is  respectfully  sub- 
mitted that  the  above  statement  as  to  there  being  "  no  rule  against 
racing"  is  a  little  too  strong,  and  not  quite  consistent  with  Sir  George's 
own  observations  in  the  more  recent  case  of  Be  Sivire,  21  Ch.  Div.  652, 
above  referred  to. 

(c)  It  will  be  observed  that  the  Registrar  has,  under  tliis  Rule  only 
the  powers  of  a  Chief  Clerk  of  the  Chancery  Division, /or  the  'purpoi^es  of 
the  (iccimnts  and  inquiries  directed  to  be  prosecuted  before  him,  but  under 
the  last  part  of  s.  67  of  the  Act  of  1888,  he  has  all  the  powers  of  buth  the 
Chief  and  the  Taxing  Master  in  the  Chancery  Division  generally,  so  far 
as  the  circumstances  admit.  The  R.  S.  C,  O.  55,  r.  16,  gives  express 
power  to  each  C'hi(  f  Clerk  to  issue  ndvertiseiuents,  to  summon  parties 
and  witnesses,  to  administer  oatlis,  to  require  the  production  of  documents, 
to  take  afBdavits  and  acknowledgements,  other  than  acknowledgments  by 
marrii'd  women,  and,  wh<  n  so  directed  by  tiie  Judge,  to  examine  parties 
and  witnesses,  either  upon  interrogatories, or  civd  voce,  as  the  Judge  shall 
direct. 

The  Judges  of  the  Chancery  Division  have  power  (under  R.  S.  C, 
0.  55,  r.  15)  to  determine  what  matters  shall  be  lieard  and  determim  d 
befoie  their  Chief  Clerks,  and  what  matters  shall  be  heard  and  deter- 
mined by  themselves  personally;  but  by  r.  15a  the  Chief  Clerks  are 
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as  to  the  summoning,  swearing,  and  examining  of  witnesses,  Summoning  of 
and   the   production    of    documents   at    the   trial,    shall   be  ' 

ai^plicaljle  (as  far  as  may  be)  to  such  summoning,  swearing, 
examining,  and  production  on  taking  any  such  accounts,  or 
prosecuting  any  such  inquiries. 

Where  the  Eegistrar  is  ordered  to  make  inquiries  or  to  take  R.  2. 
accounts,  he  shall  by  summons,  (d)  according  to  the  form  in    ™^  ^^^ 
the  Appendix,  returnable  not  less  than  seven  days  from  the  taking 
date  of  the  order,  addressed  to  all  parties  entitled  to  attend,- ^,^'^°"'^**'  ^*°- 

,  .  ^       n  e     '  bummons  to 

direct  such  parties  to  attend  at  his  office  or  at  the  Court,  for)  proceed ; — 
the  purpose  of  proceeding  with  such  inquiries  or  accounts,  ^'•'i'™  275, 
In  all  cases  in  which  advertisements  are  ordered,  the  return-  r.s.C.  0.  55 
day  shall  be  not  less  than  twenty-one  days  after  the  date  r.  33. 
of  the  order,  and  the  Eegistrar  shall  forthwith  (e)  prepare 
and  insert  advertisements  in   conformity  with   such  order, 
stating  the  time,  place,    and   purpose    of  the    proceedings, 
and  shall  insert  the  same  fourteen  days  previous  to  the  day 
appointed. 

Upon  the  day  so  appointed,  or  at  any  adjourned  sitting,  R.  s. 
the  Eegistrar  shall  sit  at  the  time  and  place  appointed,  and  Hearing  before 
shall  hear  all  parties  interested,  their  counsel  or  solicitors. 

The  judgment  or  order  is  the  foundation  of  all  subsequent  Proceedings 
proceedings     thereby    directed     before     the     Eegistrar     in  ^^^^  J^  S- 
Chambers ;  and  ujDon  the  return  of  the  summons  to  proceed.  Directions  on 
the  Eegistrar  will  give  directions  as   to  the  parties  to  be  summons. 


precluded  from  making  orders  for  the  appointment  of  new  trustees,  general 
administration,  execution  of  trusts,  and  other  purposes  of  a  like  impor- 
tant nature;  and  the  parties  have  power  in  all  cases  to  adjourn  particular 
matters  for  the  consideration  of  tlie  Judge  personally.     Such  an  a<ljourn-  Costs  of 
meat  is  not  an  appeal,  and  unless  it  is  made  upon  a  frivolous  ground,  the  adiournment 
unsuccessful  party  will   not,  in  general,  be    ordered  to    pay   the   costs  to  Judo-e  from 
thereby  occasioned  :  Be   Watts,  22  Ch.  Div.  5.     The  important  duties  Chambers, 
discharged  by  the  Chief  Clerk  are  however  performed  by  him  only  as  the 
hand  of  the  Judge  ;  and  tlie  Judge  himself  is  responsible  for  working  out 
the  judgment  or  order  in  Chambers  :  Powell  v.  P.,  10  Cli.  135. 

{(1)  In  the  Chancery  Division  the  solicitor  of  the  party  having  the 
conduct  of  the  proceedings  must,  within  ten  days  after  the  judgment  or 
order  shall  have  been  passed  and  entered,  leave  for  use  in  Chambers  a 
copy  of  the  judgment  or  order  certified  by  him  (the  solicitor)  to  be  a  true 
copy  (R.  S.  C,  O.  55,  rr.  28,  32,  33);  and  thereupon  the  summons  to 
proceeil  is  issued. 

(e)  It  is  not  often  practicable  for  the  Eegistrar  to  insert  the  advertise-  Advertise- 
ments, until  the  solicitors  for  the  parties  have  appeared  before  him  on  the  ment  for 
return    of   the    summons,  and    he   shall    have  had    an    opportunity  of  creditors, 
hearing  their  respective  views  as  to  the  newspapers  in  whicli  the  adver- 
tisements ought  to  be  inserted. 
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Sale  usually 
stands  over. 


Adveiiise-  served,  and  as  to  the  newspapers  in  which  advertisements 
for  creditors,  heirs,  next  of  kin  or  other  classes  of  persons  (/) 
are  to  be  inserted ;  and  upon  being  satisfied  hy  proper 
evidence  that  all  necessary  parties  have  been  served  with, 
notice  of  the  judgment  or  order,  he  will  give  directions  as  to 
the  manner  in  which  each  of  the  accounts  and  inquiries  is 
to  be  prosecuted,  the  evidence  to  be  adduced  in  support 
thereof,  (g)  the  parties  who  are  to  attend  on  the  several 
accounts  and  inquiries,  and  the  time  within  which  each  pro- 
ceeding is  to  be  taken ;  (Ji)  a  day  or  days  may  then  be 
appointed  for  the  further  attendance  of  the  parties ;  (^')  and 
all  such  directions  may  aftei  wards  be  varied  by  addition 
thereto  or  otherwise,  as  may  be  found  necessary.  (J) 

When  a  sale  of  real  or  leasehold  estate  has  been  directed 
by  a  judgment  or  order  of  the  Chancery  Division  for  adminis- 
tration or  for  the  execution  of  trusts,  the  sale  is  not,  in 
general,  proceeded  with  on  the  return  of  the  summons  to 
proceed ;  but  it  usually  stands  over  until  all  parties  entitled 
to  notice  shall  have  been  served,  and  the  evidence  in  answer 
to  the  accounts  and  inquiries  shall  have  been  brought  in ;  so 
that  the  nature  of  the  property  and  the  incumbrances 
affecting  the  same  may  be  ascertained. 

It  has  already  been  stated  that  in  a  creditor's  suit  in  the 
Court  of  Chancery  for  administration  of  the  real  and  personal 
estate  of  a  deceased  person,  the  parties  were,  in  general,  one 
or  more  of  the  creditors  of  the  deceased  suing  on  behalf  of  all 

Settling  adver-      (/)  ^^  ^'^*^  Chancery  Division  the  Chief  Clerk,  upon  the  return  of  the 
tisements  summons,  settles  and  signs  the  form  of   advertisements  for  heiis  and 

other  classes  of  persons  not  being  creditors  for  whom  it  is  necessary  to 
advertise. 

(;;)  The  directions  given  by  the  Kegistrar  will  be  somewhat  to  the 
effect  following,  namely — 

Parties  to  be  served  [names]. 

Accounts  1  and  2.     Accounts  to  be  brought  in  by  the  Defendant  A., 

by  the  [date],  and  proceed  thereon  on  tlie  [cZote]. 
Inquiry  5  to  be  verified  by  affidavit  by  the  18     . 

Account  3.     Advertisement  for  creditors  to  come  in  on      Adjudicate 

on  the  \_date'],  at  12. 
Insert  once   in   the   London    Gazette   and   twice  in  the   {two   other 
newspapers]. 
(7i)  The  time  will  be  fixed  having  regard  to  the  nature  and  difficulty 
of  the  matters  in  question. 

(i)  Where  matters,  in  respect  of  which  a  summons  has  been  issued,  are 
not  disposed  of  upon  tlie  return  of  the  summons,  the  parties  must  attend 
from  time  to  time  witliout  further  summons,  at  such  time  or  times  as  may 
be  appointed  for  the  consideration  or  further  consideration  of  the  matter  : 
R.  S.  C,  O.  .54,  r.  8. 
(  /)  See  E.  S.  C,  O.  55,  r.  33. 


Persons  to  be 
served. 
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tlie  creditors  as  plaintiff  or  plaintiffs,  and  the  executor  or 
administrator  and  the  heir  or  devisee  as  defendants ;  but 
that  before  the  passing  of  the  Chancery  Amendment  Act, 
1852,  in  a  like  suit  on  behalf  of  residuary  legatees  or  next  of 
kin,  or  in  a  suit  for  the  execution  of  trusts,  all  persons 
interested  were,  in  general,  necessary  parties ;  and  the  rule 
was  the  same  in  a  suit  for  partition.  It  has  also  been  shown 
how,  according  to  the  modern  practice,  both  in  the  Chancery 
Division  and  in  the  County  Court,  a  judgment  or  order  for 
any  of  those  purposes  may  now  be  obtained  in  an  action  to 
which  some  or  one  only  of  such  persons  may  be  parties  or  a 
party.  Moreover,  upon  reference  to  0.  3,  r.  24,  it  will  be 
seen  that  where  a  judgment  or  order  has  been  pronounced  in 
an  action  for  administration  or  the  execution  of  trusts,  or  for 
partition  or  sale  of  any  hereditaments,  the  Judge  may  direct 
that  any  persons  interested  other  than  the  plaintiffs  and 
defendants  may  be  served  with  notice  of  the  judgment  or 
order ;  and  that  after  such  notice,  those  other  persons  will  be 
bound  by  the  proceedings  in  the  same  manner  as  if  they  had 
originally  been  made  parties,  and  will  be  at  liberty  to  attend 
the  proceedings. 

The  persons  to  be  served,  will,  in  general,  be  all  those  who 
prior  to  the  Chancery  Amendment  Act,  1852,  would  have 
been  necessary  parties  to  the  siiit.     In  a  creditor's  action  for  Ho  service 
administration,  no  parties  will  in  general  have  to  be  served;  (Ic)  i°  creditor's 
but  sometimes  a  creditor  other  tlian  the  plaintiff  has  been ' 
allowed  to  attend  at  his  own  exjDenee,  and   subject  to  the 
liability  to  pay  any  extra  costs  occasioned  by  his  attendance. 
In  an  action  for  the  administration  of  personal  estate  at  the  Administration 
suit  of  one  of  several  next  of  kin,  the  other  next  of  kin  should  ^Y  °^^*  °^  '^^°' 
be  served ;  because  all  the  next  of  kin  were  formerly  necessary 
parties  in  such  a  case.     For  a  like  reason  if  the  action  be 
brought  by  some  or   one  of  several  residuary  legatees  or  by  residuary 
cestuis  que  trust,  the  remaining  residuary  legatees  or  cestuis  ^^^  ^^' 
que  trust  will  have  to  be  served  with  the  judgment  or  order ; 
and  in  like  manner  in  an  action  for  partition  or  sale  all 
parties  interested  in  each  undivided  share  (J)  must  either  be 
made   parties   in   the   first   instance,  or  unless  an  order  to  ii  partition 
dispense  with  service  shoiild  be  obtained,  should  afterwards  ' 

be  served  with   the  judgment  or  order.     General   legatees  General 

legatees 
(7i;)  Re  Youngs,  30  Ch.  Div.  430,  explained  infra. 
Q)  See  chapter  ou  Partition,  infra. 
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must  not  "be  served  if  the  estate  is  snfificient  to  pay  them  in 
full ;  but  they  must,  if  it  is  insufficient. 

It  is  not  in  general  necessary  or  proper  that  cestuis  que 
trust  who  are  represented  before  the  Court  by  their  trustees, 
should  be  served,  (m) 

The  service  of  the  judgment  or  order  under  O.  3,  r.  24, 
will  thenceforth  put  the  person  served  on  the  same  footing 
as  if  he  had  been  originally  made  a  defendant  to  the 
action  ;  (n)  but  a  person  who  ought  to  be  served  under  this 
rule,  and  is  not  so  served,  will  not  be  bound  by  the  pro- 
ceedings, (o)  unless  an  order  has  been  made  under  the  R.  S. 
C,  0.  55,  r,  35,  set  forth  below,  dispensing  with  service 
upon  him,  and  directing  (under  r.  35a  of  the  same  order) 
that  he  be  bound  as  if  he  had  been  served.  If  a  person  be 
served  who  ought  not  to  have  been  served,  he  may  success- 
fully apply  to  set  aside  the  service  and  all  proceedings 
relating  thereto,  (p)  In  order,  however,  to  be  entitled  to 
apply  successfully  to  discharge,  vary,  or  add  to  the  judgment 
or  order,  the  applicant  must  be  a  person  who  would  have 
been  a  proper  party  to  the  action  in  the  first  instance;  and 
if  he  would  have  been  so,  he  ma}^  obtain,  on  ex  parte 
application,  an  order  of  the  Court  of  Appeal  (i.e.,  of  the 
Divisional  Court)  to  appeal  from  the  judgment  or  order  if 
he  is  aggrieved  thereby,  (^q) 

When    notice    of    an   administration    judgment    in    the 

(to)  See  supra,  p.  14. 

00  Whitney  v.  Smith,  4  Ch.  513. 

(o)  Re  Youngs,  .SO  Ch.  Div.  421,  and  see  suiyra,  p.  290. 

If)  Be  8i/m<ms,  54  L.  T.  501. 

((/)  Be  Marhham,  16  Ch.  Div.  1;  Watson  v.  Cave,  17  Ch.  Div.  19; 
Crawcour  v.  Salter,  30  W.  R.  329 ;  Be  France,  W.  N.  (SG)  1G7 ;  Be  Ycungs, 
supra.  la  tliis  last  case,  D.,  as  a  beneficiary,  conimenced  an  action 
against  R.,  the  surviving  executor  of  Mrs.  Y.,  for  administration  of  her 
estate.  Before  any  judgment  had  been  obtained  therein,  V.,  the  personal 
representative  of  a  beneficiary  under  tlie  will  of  Y.,  of  which  Mis.  Y. 
became  surviving  executrix,  commenced  another  action  against  the  same 
defendant,  and  obtained,  upon  admissions  in  his  defence,  judgment 
directing  an  account  of  the  personal  estate  of  Y.,  received  by  Mrs.  R.,  and 
cliarging  her  estate  with  wilful  dcfanlt,  and  interest  on  balances  which 
had  remained  in  her  hands,  and  also  directing  an  account  of  the  jiersonal 
estate  of  Mrs.  Y.  come  to  the  hands  of  the  defendant,  he  not  admitting 
assets.  The  Court  of  Appeal  lield  that  ns  D.  would  not  have  been  a 
proper  party  to  V.'s  action,  which  was  practically  a  creditor's  action,  he 
was  not  entitled  to  have  leave  to  appeal  from  the  judgment;  and  as  the 
judgment  was  binding  without  being  served  on  D  ,  who  was  not  a  proper 
person  to  be  served,  the  Court  refused  to  discharge  or  vary  it.  The 
decision  would  apparently  have  been  otherwise  if  the  judgment  had  been 
obtained  by  fraud  to  which  V.  was  a  party. 
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Chancery  Division  has  been  served  on  parties  interested, 
and  afterwards,  on  further  consideration,  it  is  desired  to 
obtain  an  order  against  them  personally  for  payment  of 
money,  they  should  be  served  with  notice  of  the  action 
having  been  set  down  for  further  consideration,  even 
though  they  have  not  obtained  an  order  to  attend  the 
proceedings,  (r) 

Where  upon  the  hearing  of  the  summons  to  proceed,  it  R.S.C.,  0.  55, 
appears  to  the  Judge  that,  by  reason  of  absence,  or  for  any  p^^  ^ J^.  ^^ 
other  sufticient  cause,  the  service  of  notice  of  the  judgment  dispense  with 
or  order  upon  any  party  cannot  be  made,  or  ought  to  be  service, 
dispensed  with,  the  Judge  may,  if  he  shall  think  fit,  wholly 
dispense    with    such  service,  (s)   or  may,   at  his  discretion,  °'' ^°.<^'^'^'^* 
order  any  substituted  service  or  notice  by  advertisement  or  service  etc. 
otherwise  in  lieu  of  such  service. 

AVhere  service  of  notice  of  a  judgment  or  order  for  accounts  r.s.C,  0.  55, 
and  inquiries  is  dispensed  with,  the  Judge  in  person  may,  if  he  i'-  ^^"■• 
thinks  fit,  order  that  the  persons,  as  to  whom  service  is  dis-  persons 
peiised  with,  shall  be  bound  as  if  served,  and  they  shall  be  service  on 
bound  accordingly,  except  where  the  judgment  or  order  has  ^   "V^  ith' 
been  obtained  by  fraud  or  non-disclosure  of  material  facts. 

In  causes  where  some  of  the  parties  interested  have  to  be 
ascertained  by  means  of  advertisement,  it  will,  of  course, 
often  happen  that  all  parties  cannot  be  served  with  notice 
until  some  of  the  inquiries  shall  have  been  jorosecuted.  In 
such  case  the  R.  S.  C.  next  set  forth  should  be  observed. 

If,  on  the  hearing  of  the   summons  to  proceed,  it  shall  R.S.C,  0.  55, 

appear  that  all  necessary  parties  are  not  parties  to  the  action,  \'?.^\. 

1  1-1  •  n      1        •     T  Adjudication 

or  have  not  been  served  with  notice  oi    the  judgment  or  on  creditors' 

order,     directions    may     be    given    for    advertisement    for  claims,  etc. 

creditors,  and  for  leaving  the  accounts  in  Chambers  ;  but  the 

adjudication  on  creditors'  claims  and  the  accounts  are  not  tO' 

be  proceeded  with,  and  no  other  proceeding  is  to  be  taken,. 

except  fur  the  purpose   of  ascertaining  the   parties   to   be 

served,  until  all  necessary  parties  shall  have  been  served, 

and  are  bound,  or  service  shall  have   been  dispensed  with, 

and  until  directions  shall  have  been  given  as  to  the  parties 

who  are  to  attend  on  the  proceedings. 

In  any  case  in  which  the  right  of  an  heir-at-law  or  the  0.  3,  r.  IT. 

next  of  kin  or  a  class  shall  depend  upon  the  construction  Heir-at-law, 

*•  ^  or  a  class ; — 

(r)  Be  Bees,  15  Ch.  D.  490. 

(s)  See  Form  of  Registi-ar's  Certificate,  No.  278,  App. 
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representation  which  the  Judge  may  put  upon  an  instrument,  and  it  shall 
not  he  known  or  shall  he  difficult  to  ascertain  who  is  or  are 
such  heir-at-law  or  next  of  kin  or  class,  and  the  Judge  shall 
consider  that  in  order  to  save  expense  or  for  some  other 
re-ason  it  will  be  convenient  to  have  the  questions  of  con- 
struction determined  before  such  heir-at-law,  next  of  kin,  or 
class  shall  have  been  ascertained  by  means  of  inquiry  or 
otherwise,  the  Judge  may  appoint  some  one  or  more  proper 
persons  appearing  to  him  on  such  evidence  as  he  shall  think 
sufScient  to  have  a  presumptive  or  prima  facie  claim  to  be 
regarded  as  heir-at-law,  or  one  of  the  next  of  kin,  or  other 
class  in  question,  to  represent  such  heir-at-law,  next  of  kin, 
or  class,  and  the  judgment  of  the  Judge  in  the  presence  of 
such  persons  shall  be  binding  upon  the  heir-at-law,  next  of 
kin,  or  class  so  represented.  (/-) 

It  has  already  been  stated  that  the  Court  will  not  in 
general  decide  questions  of  construction  until  it  shall  have 
all  the  parlies  before  it.  The  object  of  Eule  17  is  to  prevent 
unnecessary  parties  from  being  brought  before  the  Court. 
Thus  if  a  gift  of  personal  estate  be  made  to  a  person's  heir 
under  such  circumstances  that  the  Court  might  hold  the 
statutory  next  of  kin  to  be  the  persons  entitled,  (u)  the 
proper  persons  to  argue  the  question  would  be  the  heir  and 
the  next  of  kin.  If  the  heir  could  not  be  found,  but  would 
require  to  be  advertised  for,  this  Rule  would  enable  the 
Court  to  make  an  order  appointing  some  proper  person  to 
represent  the  heir ;  and  if  it  should  be  decided  that  the 
heir  had  no  interest,  the  expense  of  advertising  for  him 
and  of  his  being  before  the  Court  would  be  saved  to  the 
estate,  (v)  He  would,  by  the  order,  be  bound  in  the  same 
way,  and  to  the  same  extent,  as  if  he  had  been  actually 
before  the  Court,  (ic) 

The  notice  is  prepared  by  the  Eegistrar  and  served 
by    the    bailiff,  (x)      It    should    have    annexed    thereto    a 


Object  of 
Rule, 


Gift  of 
personalty  to 
heir. 


All  parties  (0  Tlie  Court  has  no  power  to  make  an  order  under  this  Eule  if  all  the 

ascertained.        partits.have  been  ascertained  :  Re  Gardner,  W.  N.  (87)  59. 

(m)  See  Keay  v.  Boulton,  25  Ch.  D.  212. 

(v)  May  V.  Newton,  31  Ch.  D.  350 ;  Be  Peppitt,  i  Ch.  D.  230,  where 
minutes  of  the  order  made  are  set  forth,    ^'f't 

iw)  May  V.  Newton,  supra;  Be  Davies,  "W.  N.  (91)  104.  Compare 
rr.  G  and  7,  supra,  pp.  14,  15;  and  E.  S.  C,  O.  55,  r.  40,  infra.  A  classi- 
fication order  under  this  last  Eule  should  be  distinguished  from  a  repre- 
sentation Older  under  the  C.  C.  E.,  O.  3,  r.  7. 

(cc)  O.  3,  r.  25. 
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copy  of  the  judgment  or  order,  and  sliould  follow  Form 
274,  App. 

If  the   person  to   be  served  be   an  infant   or   person  of  Service  on 
unsound  mind  not  so  found  by  inquisition,  the  notice  must  j"jj^j|tic— 
be  served  in  the  same  manner  as  a  summons  in  an  action ;  (?/)  appointment 
and  if  it  is  intended  that  such  person  shall  attend  the  pro-  °^  guai'^liaH' 
ceedings  before  the  Eegistrar,  a  guardian,  ad  litem,  should  be 
apj)ointed  for  that  purpose,  (z) 

If  a  party  served  desires  to  add  to  the  decretal  order 
directions  for  further  accounts  and  inquiries,  his  proper 
course  will  be  to  serve  upon  the  plaintiifs  and  defendants 
and  the  other  parties  attending  the  proceedings  an  appli- 
cation somewhat  as  follows  : — 

Take  notice,  etc,   (as  in  Precedent  2,  p.  31  supra,)  for  an  Precedent  II. 
order  that  in  addition  to  the  accounts  and  inquiries  directed  Notice  of 
by  the  decretal  order  dated,  etc.,  the  following  further  ac-  application 

...  to  add  to 

counts  and  inquiries  may  be  made  and  taken,  namely,  [Set  decretal  order. 
them  fortJi.^ 

It  will  not,  in  general,  (a)  be  necessary  to  file  an  afiSdavit  Evidence  in 

in  support.      The  order,  if  made,  should  follow  the  form  of  support. 

.  i  orm  01  order, 

application  above  suggested,  subject  oi  course  to  any  altera- 
tion  the   Judge   may  think   fit   to  make,  and   the   further 
accounts   and  inquiries  should    be   numbered  consecutively  Numbering 
after  those  directed  by  the  decretal  order.  °*  further 

In  the  Chancery  Division  a  person  who  desires  to 
attend  the  proceedings  in  Chambers  must  first  enter  an 
appearance  in  the  same  manner  as  a  defendant  must  do  when 
served  with  a  writ ;  and  thereupon  he  is  entitled  to  notice  of 
and  may  attend  upon  all  the  proceedings  (h)  in  Chambers  in 

(y)  Tb.,  r.  26,  supra. 

(z)  See  Precedents  2-7,  supra,  pp.  54-58.  Substitute  the  words  "  by 
•whom  he  may  attend  proceedings  under  tlie  said  [decretal]  order  [judg- 
ment]," for  the  words  "  by  whom  he  may  defend  this  action." 

(«)  Foder  v.  F.,  3  Ch.  333. 

(6)  R.  S.  C,  0.  16,  r.  41.     But  in  an  administration  action  no  person  cjajm  of 
other  than  the  executor  or  administrator  is  entitled,  unless  by  leave  of  o-gjjtQi.  etc 

the  Judge,  to  appear  on  the  claim  against  the  estate  of  any  person  not  a partie's 

party  to  the  action  or  matter  in  respect  of  any  debt  or  liability  ;  and  the 
rule  is  the  same  in  the  County  Court,  see  O.  3,  r.  29  (corresponding  to 
E.  S.  C,  O.  16,  r.  47),  which  gives  i^ower  to  the  Judge  to  direct  or  give 
liberty  to  any  other  party  to  the  action  or  matter  to  appear,  either  in 
addition  to  or  in  the  place  of  the  executor  or  administrator,  upon  such 
terms  as  to  costs  or  otherwise  as  he  shall  think  fit :  see  also  R.  S.  C, 
O.  55,  r.  42,  infra ;  and  Re  Watts,  22  Ch.  Div.  12 ;  Ee  Youngs,  30  *. 
430.  Rule  29  somewhat  interferes  with  the  riglit  of  a  creditor  or  bene- 
ficiary to  set  up  the  defence  of  the  Statute  of  Limitations,   when  tho 
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Notice  to 
Eegistrar. 


Who  entitled 
to  appe;ir  on 
furtlier  con- 
sideration. 


Extra  costs  of 
attending  in 
Chambers. 


R.S.C.,  0. 

r.  40. 
Power  to 
classify 
parties. 


55, 


Leave  for 
plaintiff  to 
attend. 

Statute  of 
Limitations. 


which  he  is  interested.  Though  there  is  no  entry  of  appear- 
ance in  the  County  Court,  any  person  served  who  desires  to 
attend  the  proceedings,  should  give  notice  to  that  effect  to 
the  Registrar,  and  to  the  plaintiff  or  other  party  having 
the  conduct  of  the  proceedings,  and  he  will  thereupon  be 
entitled  to  be  served  with  the  like  notices  as  if  he  had  been 
originally  a  party  to  the  action.  It  does  not,  however,  follow 
as  a  matter  of  course,  that  if  he  do,  he  will  be  entitled  to  his 
costs  of  so  attending.  In  the  Chancery  Division,  when  there 
is  any  question  to  be  argued  at  the  hearing  on  further  con- 
sideration, all  persons  served  and  interested  in  the  question 
have  as  much  right  to  be  present  at  that  heai  ing,  and  to  be 
paid  the  costs  of  their  attendance,  as  if  they  had  originally 
been  parties ;  (c)  but  if  they  attend  the  proceedings  in 
Chambers  without  the  direction  of  the  Judge,  they  may 
not  only  be  deprived  of  their  costs,  but  they  may  be  made 
I  to  pay  any  extra  costs  occasioned  to  the  other  parties  by 
I  their  attendance. 

Where,  upon  the  hearing  of  the  summons  to  proceed,  or  at 
any  time  during  the  prosecution  of  the  judgment  or  order,  it 
appears  to  the  Judge,  with  respect  to  the  whole  or  any  portion 
of  the  proceedings,  that  the  interests  of  the  parties  can  be 
classified,  he  may  require  the  parties  constituting  each  or 
any  class  to  be  represented  by  the  same  solicitor,  and  may 
direct  what  parties  may  attend  all  or  any  part  of  the  pro- 
ceedings, and  where  the  parties  constituting  any  class  cannot 
agree  upon  the  solicitor  to  represent  them,  the  Judge  may 
nominate  such  solicitor  for  the  purpose  of  the  proceedings 
before  him  ;  and  where  any  one  of  the  parties  constituting 
such  class  declines  to  authorise  the  solicitor  so  nominated  to 
act  for  him,  and  insists  upon  being  represented  by  a  different 
solicitor,  such  party  shall  personally  pay  the  costs  of  his  own 
solicitor  of  and  relating  to  the  proceedings  before  the  Judge, 

personal  representative  refuses  so  to  do.  If  upon  the  return  of  a  summons 
to  proceed  in  the  Chancery  Division,  it  be  made  to  appear  to  the  Chief 
Clerk  that  there  is  any  likelihood  of  the  executor  or  administrator  for- 
bearing, against  the  wishes  of  the  other  parties,  to  plead  the  Statixte,  or 
otherwise  to  act  agiiinst  their  interests,  he  will,  in  general,  allow  the 
plaintiff  or  some  other  proper  party  also  to  attend  upon  the  adjudication 
upon  debts  and  claims — making  his  costs  costs  in  the  action. 

(c)  Sharp  v.  Lush,  10  Ch.  D.  473;  Day  v.  Baity,  21  Ch.  D.  830.    In  Re 

Bolfe,  \V.  N.  (94)  77,  it  was  held  by  North,  J.,  that  it  was  not  necessary 

to  serve  notice  of  the  setting  down  of  an  action  for  further  consideration  on 

persons  who,  though  served  with  notice  of  the  decretal  order,  had  failed 

,  to  enter  an  appearance. 
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with  respect  to  which  such  nomination  shall  have  been  made, 
and  all  such  further  costs  as  shall  be  occasioned  to  any  of  the 
parties  by  his  being  represented  by  a  different  solicitor  from 
the  solicitor  so  to  be  nominated. 

It  cannot  be  doubted  that  this  Eule  applies  to  Equity  pro- 
ceedings in  the  CWnty  Court — the  words  "  the  Eegistrar  " 
being  substituted  for  "  the  Chief  Clerk,"  and,  where  necessary, 
for  "  the  Judge."(d) 

Whenever  in  any  proceeding  before  a  Judge  in  Chambers,  R.s.C,  0.  55, 
the  same  solicitor  is  employed  for  two  or  more  parties,  such  ^'-  ^^^ 
Judge  may,  at  his  discretion,  require  that  any  of  the  said  parties  parties  to  be 
shall  be  represented  before  him  by  a  distinct  solicitor,  and  represented 
adjourn  such  proceedings  until  such  party  is  so  represented,    ^j-  I  '^^^"^ 

Any  of  the  parties  other  tlian  those  who  shall  have  been  j^  g  C   0  55 
directed  to  attend,  may  attend  at  their  own  expense,  and  upon  r.  42. 
paying  the  costs,  if  any,  occasioned  by  such  attendance,  or,  Other  parties 

if  they  think  fit,  they  may  apply  by  summons  for  liberty  to  proceedings ; 

attend  at  the  expense  of  the  estate,  or  to  have  the  conduct  of  '^°^*'^* 
the  action,  either  in  addition  to  or  in  substitution  for  any 
of  the  parties  who  shall  have  been  directed  to  attend. 

In  Sharp  v.  Lush,  (e)  Jessel,  M.E.,  said,  "  According  to  my  Skarp  v.  Lush. 
experience,  when  you  have  one  respectable  solicitor  taking 
the  accounts  adversely  on  one  side,  and  you  have  an  equally 
respectable  solicitor  attending  on  the  other  side,  the  attend- 
ance of  all  other  solicitors  and  clerks  is  so  much  money  wasted.  Accounts ; 

As  a  rule,  I  give  leave  to  one  solicitor  to  attend  on  one  side,  ""^  solicitor 
and  one  solicitor  on  the  other.     When  the  residuary  legatees 
come  in,  I  let  one  solicitor  take  the  accounts  for  the  residuary 
legatees  on  the  one  side,  and  one  solicitor  take   the  accounts 
for  the  executors  on  the  other." 

When  the  conduct  of  an  action  has  been  taken  from  a  party,  Pai-ty  deprived 
he   has  no  right  to   attend  the    subsequent  proceedings  in  of  conduct ; — 
Chambers,   but  he  is  entitled  to  appear  at  the  hearing  on  gijerition°-^ 
further  consideration,  and  ask  for  his  costs.  (/)  costs. 

The  Judge  has  power,  during  the  progress  of  the  accoiTnts  Additional 
and   inquiries,  to  diiect  that   any   additional  accounts   and  accounts,  etc. 
inquiries  necessary  for  working  out  the   decretal  order  may 
be  prosecuted  ;  but  they  must   not  be  inconsistent  with  the  Must  be  con- 
judgment  or  decretal  order  itself.      The  common  decree  for  sistent  with 

judgment. 

(d)  See  s.  67  of  the  C.  C.  Act,  1SS8  (last  part). 

(e)  10  Ch.  D.  473. 

(/)  Joseph  V.  Goofle,  W.  N.  (75)  4. 
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Under  common 
administration 
judgment 
executor,  etc., 
liable  only  for 
his  actual 
receipts. 

Wilful  default. 

Default  only 
appearing  on 
taking 
accounts,  etc. 


Making  out 
and  verifying 
account. 


O.  24,  r.  8. 
Pedigree,  if 
required,  to 
be  produced. 


Leave  of  the 
Court. 


Form  of 
application 
for  further 
accounts,  etc. 

R.  9. 

Cost:-. 


administration  only  makes  the  personal  representative  liable 
for  his  actual  receipts,  and  not  for  moneys  which,  but  for 
his  wilful  default,  he  might  have  received,  (ff)  Therefore,  an 
inquiry  as  to  wilful  default  cannot,  in  general,  be  added  to 
the  common  decree.  It  cannot  be  so  made,  if  so  much  of  the 
action  as  claims  in  respect  of  wilful  default  has  been  dis- 
missed at  the  trial.  But  if  there  has  been  no  such  dis- 
missal, and  if  in  the  prosecution  of  inquiries  under  an 
ordinary  judgment,  facts  come  out  which,  if  proved  at  the 
trial,  would  have  enabled  the  plaintiff  to  obtain  an  inquiry 
as  to  wilful  default,  that  inquiry  will  be  added,  (g) 

AVhen  an  account  is  directed  to  be  taken  by  the  Eegistrar, 
the  accounting  party  must,  unless  the  Court  otherwise  direct, 
make  out  his  account,  and  verify  the  same  by  affidavit.  It 
must,  in  the  Chancery  Division,  be  written  upon  foolscap 
paper,  bookwise,  if  possible,  (Ji)  The  items  on  each  side  of  the 
account  should  be  numbered  consecutively  ;  and  the  account 
should  be  referred  to  by  the  affidavit  as  an  exhibit,  (i) 

Every  person  claiming  as  heir-at-law,  devisee,  next  of  kin, 
or  legatee  shall,  if  required,  by  notice  in  writing  to  be  given 
by  the  Eegistrar,  produce  or  transmit  to  the  Eegistrar  any 
pedigree  or  proof  mentioned  in  such  notice  within  such  time 
as  shall  be  therein  specified,  (n') 

In  order  to  show  the  successive  steps  in  the  proceedings 
before  the  Eegistrar,  for  working  out  a  decretal  order  for 
administration  and  the  execution  of  the  trusts  of  a  will,  and 
.the  evidence  required  for  that  purpose,  the  reader  is  referred 
to  Precedent  71  at  the  end  of  this  chapter.  The  first  inquiry 
should  be  answered  by  the  affidavit  of  some  near  relation  of 
the  deceased,  competent  to  make  the  necessary  depositions, 
and  will  be  somewhat  according  to  Precedent  3  next  set 
forth ;  and   the  remaining  accounts   and  inquiries  will    be 

(/)  Terrell  v.  MaUheios,  1  M.  &  G.  433,  n. 

(g)  Smith  v.  Armitaqe,  24  Ch.  D.  727;  Edmonds  v.  Robinson,  29  ib. 
175;  Be  Yomigs,  3(J  Ch.  Div.  431.  After  the  common  administration 
decree,  a  fresh  action  cannot  be  instituted  for  administration  on  the 
footing  of  wilful  default  witiiout  the  leave  of  the  Court :  Laming  v. 
Gee,  10  Ch.  D.  715  ;  see  also  chapters  on  Mortjjages  and  Partnership,  infra. 

An  application  for  further  accounts  and  inquiries  will  be  somewhat  in 
the  form  set  forth  in  Precedent  2  to  this  chapter. 

(/*)  E.  S.  C,  O.  G6,  r.  2.  The  i^aper  with  the  proj^er  headings  printed 
thereon  is  sold  by  law  stationers. 

(ij  R.  S.  C,  O.  33,  r.  4. 

(y'O  A  person  failing  to  comply  with  this  Rule  is  liable  to  be  deprived 
of  his  costs  of  i^roof:  see  R.  9,  wliich  also  inflicts  a  similar  penalty  on  a 
creditor  failing  to  comply  with  R.  7. 
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answered  by  an  affidavit  of  tlie  executors  and  trustees, 
according  to  Form  4,  also  given  below. 

1.  I  am  the  sister  [or  as  may  he]  of  tlie  above-named  Testa-  Precedent  III. 
tor  Jobn  Brown.    I  resided  within  a  few  miles  from  his  house  affidavit  jn 
fur  years  and  upwards  immediately  prior  to  his  death,  l'"*^;^^,  ^°  ^^ 
and   I  was    during    the    whole   of  that  period    on   terms  of  testator's 
intimacy  and  affection  with  him  and  his  wife  and  family,  children. 
He  died  on  the  18         ,  and  was  buried  at  the  Parish 

Church  of  in  the  County   of  .     He  is  the 

same  person  as  John  Brown  who  is  named  in  the  paper 
writing  now  produced  and  shown  to  me  marked  J.  B.^ 
purpfirting  to  be  an  extract  from  the  Register  Book  of  Burials 
kept  for  the  Parish  of  aforesaid  for  the  year  18     .  (J) 

2.  The  said  Testator  was  only  once  married,  namely  on 
the  18  in  the  Paris li  Church  of  in  the 
County  of  to  Mary  Brown  (then  Mary  Smith,  Sjiinster) 
and  I  was  present  at  such  marriage.  The  said  Testator  and 
Mary  Smith  are  the  same  persons  as  "  John  Brown "  and 
"  Mary  Smith,  Spinster  "  named  in  the  paper  writing  now 
produced  and  shown  to  me  marked  J.  B.-  purporting  to  be  a 
copy  of  the  entry  of  their  marriage  in  the  Register  Book  of 
Marriages  kept  for  the  said  Parish  of 

3.  Prove  death  of  Testator's  wife  as  in  imragrapli  1. 

4.  The  said  Testator  had  by  the  said  Mary  Smith  four 
children  and  no  more,  namely  (1)  the  above-named  Plf. 
Alfred  Brown,  (2)  Benjamin  Brown,  (3)  Caroline  Brown,  and 
(4)  David  Brown.  If  the  said  Testator  had  ever  had  any 
other  child  or  children  I  must,  in  the  ordinary  course  of 
events,  have  become  aware  of  the  fact. 

5.  The  Plf.  Alfred  Brown  was  born  on  the  18  , 
and  he  was  baptized  on  the  18  at  the  Parish  Church 
of  in  the  County  of  .  He  is  the  same  person 
as  Alfred,  the  son  of  John  and  Mary  Brown  named  in  the 
paper  writing  now  produced  and  shown  to  me  marked  J.  B.^, 
purporting  to  be  a  copy  of  the  entry  of  his  baptism  in  the 
Register  Bouk  of  Baptisms  kept  for  the  said  Parish  of 

(J)  See  Chapter  on  Evidence  in  Part  I.,  supra,  pp.  153  et  seq.  Where 
brevity  is  desired,  as  in  the  case  of  a  long  afHdavit,  it  will  be  sufficient  to 
refer  to  each  exhibit  as  "  the  certificate  of  birth  [baptism,  marriage,  death, 
or  burial]  now  produced  and  shown  to  me  marked  ." 

Unless  an  extract  from  a  parochial  register  be  signed  in  some  such  way  Verification  of 
as  ''A.  B.  Rector  [Vicar,  Curate,  Perpetual  Curate  or  Incumbent]"  there  extract  where 
must  be  some  such  words  as  "  The  said  paper  writing  is  a  true  co2:)y  of  an  not  siffned  by 
entry  of  their  Marriage  in  the  Register  of  Marriages  [or  as  may  6e]  kept  Rector  etc. 
for  the  said  Parish  of  as  I  know  from  having  myself  compared 

the  same  paper  writing  with  the  original  entry  in  the  said  register."     The 
like  observation  applies  to  a  copy  of  an  entry  in  a  non-parochial  register  Xon-parochial 
when  it  is  not  i;nder  the  seal  of  the  General  Registry  Office ;  and  it  should  register- 
by  the  affidavit  be  made  to  appear  where  the  original  is  kept.  orio-inal  entry. 
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administra  tiok 


Rules  of 

descent, 

3  &  4  Will.  4, 

c.  106; 

22  &  23  Vict. 

c.  35,  ss.  19 

and  20. 

Every  link  in 
pedigree  to 
be  proved. 

Extinction  of 
lines  of 
descent  jirior 
to  that  of 
claimant. 

Period  before 
living  ' 

memory. 


Prove  baptism  of  other  children  in  like  manner. 

6.  The  said  Alfred  Brown  and  David  Brown  are  to  the 
best  of  my  knowledge  and  belief  both  now  living  ;  and  they 
and  the  said  Caroline  Brown  were  all  living  at  the  time  of 
the  death  of  the  Testator.  I  last  saw  the  Plf.  Alfred  Brown 
on  the  in  the  present  year.  I  received  a  letter  from 
the  said  David  Brown  dated  the  last  and  I 
am  well  acquainted  with  his  handwriting,  having  often  seen 
him  write.  He  was  then,  according  to  that  letter,  residing 
at                 in  the  Colony  of  New  Zealand. 

7.  The  said  Benjamin  Brown  died  in  the  lifetime  of  the 
said  Testator,  namely  on  the  18  .  He  is  the 
same  person,  etc.  \_as  in  paragraph  1]. 

8.  The  said  Caroline  Brown  survived  the  Testator  and 
died  intestate  on  the  18  ,  without  ever  having 
been  mairied,  and  Letters  of  Administration  of  her  personal 
estate  and  effects  were  on  the  18  ,  granted  out  of 
the  Eegistry  of  the  Probate  Division  of  Her  Majesty's 
High  Court  of  Justice  to  (7c)  who  is  now  her  sole 
legal  personal  representative  as  I  know  from  [means  of  Jcnoio- 
ledge].  The  said  Caroline  Brown  is  the  same  person,  etc. 
[as  in  paragraph  1  ]. 

A  somewhat  simple  pedigree  is  subjoined,  and  the  outline 
of  the  affidavit  next  set  forth  may  be  useful  for  the  purpose 
of  showing  as  well  the  evidence  necessary  to  be  adduced  in 
answer  to  an  inquiry  as  to  next  of  kin,  as  the  various  steps 
required    to   prove   a   title   by   heirship   to   real   estate.  (1) 

(Ji)  The  Letters  of  Adnnnistration  should  of  course  be  produced  to  the 
Kegistrar,  iind  should  be  included  in  the  evideuce  referred  to  in  his 
certificate. 

(I)  Tiie  rules  of  descent  as  to  real  estate  are  contained  in  3  &  4  Will.  4, 
c.  106  (amended  by  22  &  23  Vict.  c.  35,  ss.  19  &  20).  It  will  be  borne  in 
mind  that  the  evidence  in  support  of  a  pedigree  is  of  no  use  imless  every 
step  be  iirove  1.  The  strength  of  such  evidence  is,  like  the  strength  of  a 
cliain,  that  of  its  weakc  st  link.  If  the  pedigree  of  a7iy  person  were  traced 
back  for  some  generations,  one  might  by  making  one  of  his  ancestors 
appear  to  be  an  extra  child  of  one  of  Her  Majesty's  ancestors  purport  to 
show  him  to  be  of  royal  bliod.  Any  one  claiming  to  be  heirat-law  must 
prove  the  deaths  of  those  who  stood  before  him  when  they  were  alive,  and 
the  extinction  of  the  lines  of  descent  which  are  prior  to  his  own.  To  take 
the  most  sim])le  case,  it  is  of  no  use  for  a  second  son  claiming  as  heir  of 
his  father,  to  rely  upon  the  mere  fact  that  neither  the  first  sou  nor  any  one 
of  his  issue  has  come  forward,  or  made  any  claim.  He  must  prove  the 
death  of  the  first  son  ami  sliow  that  he  has  no  issue  living;  or,  as  it  is 
sometimes  put,  "kill"  the  first  son  and  his  issue.  It  woidd,  however, 
appear  to  be  sufficient  for  a  claimant  to  exljaust  the  possibility  of  nearer 
heirsliip  than  himself  of  modern  existence;  but  when  he  is  dealing  with 
a  period  beyond  living  memory  it  is  sufficient  if  he  can  show  that  full 
inquiries  liave  been  made  by  advertisement  aud  otherwise  for  the  descen- 
dants of  persons  who  must  be  presumed  to  be  dead,  and  that  no  claimant 


Sarah  Brown, 
ilDtized  13  Oct.,  1825, 
Certe.I.  B.^^ 
iving.     Next  of  kin  of 
whole  blood  and  co- 
ess  at  law. 


Ann  Wood, 
Buried  20  May,  1891, 
Certe  J.  B.^ 


Alfred  Brown, 
Bom  18  May,  1871, 
Certe  J.  B.« 
Buried  24  June,  1872, 
Certe  J.  B.'' 
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MAKT  WILLIAMS, 
Died  2  Jan.,  1824, 
Ccrte  J.  B.' 

JOSEPH  BROWN, 

Married  (1)  1  March,  1816, 

Cerle  J.  B." 

(2)  1  June,  1824, 

Ccrte  J.  B." 

Died  4  June,  1860, 

Certe  J.  E." 

JANE  MITCHELL, 
Died  21  May,  1S7S, 

Certe  J.  B.'- 

i 

Certe  J.  R.'^ 
Livinj.     Next  of  liin  ( 

the   half  blood   ex   j-ai-i 


Maroa 

RET  BanwN, 

Baptized 

S  April 

1820. 

Certe 

Living. 

Nextc 

f  Itin  of 

tlie   lialr  bluod   c 

,.al<r„i. 

JuLii.  Bell, 

Buried  12  May,  1890, 
Certe  J.  B.i' 


Certe  J.  B." 
Living.    Next  of  kin  of 
the' whole  blood  and  co- 


Certe  J.  B.*" 
Livinf;.    Next  of  kiii  of 
the  whole  blood  aud  co- 
heiress at  law. 


John  Brows, 

the  iQtealate, 

Baptized  7  Sept.,  1829, 


Ass  "Wood, 
Buried  2p  May,  1891, 
I    Certe  J.  15.' 


Certe  J 
I     Living.    Nextofkinof 
Ithe  half  blood  ex  parte 


James  Bboww, 

Bora  24  May,  1858, 

Certe  J.  B." 

Nextofkinof 

the  hair 

blood  ex  yarte 

jiatm,,;. 

HAHnii' 

T  Bbown, 

Baptized  - 

April,  18(;l, 

Certe  J.  B.' 

Died  a 

Bpioster, 

3Fcl 

,  1883, 

Certe  J.  B." 

BoiTi  18  May,  1871, 

Certe  J.  B.' 

But.ied  24  June,  1872, 
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According  to  this  pedigree  the  Intestate's  two  sisters  Sarah 
Brown  and  Mary  Brown  the  younger,  his  half-sisters 
Elizabeth  and  Mai-garet  Brown,  and  his  two  nephews 
William  and  James  Brown,  children  of  his  deceased  half- 
brother  Thomas  Brown,  would  be  his  statutory  next  of  kin, 
each  of  the  two  last  being  entitled  to  one-tenth  of  his 
personal  estate,  and  each  of  the  others  to  one-fifth ;  and  his 
two  sisters  Sarah  Brown  and  Mary  Brown  the  younger 
would  be  his  co-heiresses  at  law,  and  as  such,  entitled  as 
ct)parceners  in  equal  shares  to  any  freehold  estate  which  he 
acquired  by  purchase. 

The  pedigree  should  be  proved  by  affidavits  to  be  made 
by  persons  competent  to  verify  the  same.  These  should 
if  possible  be  relations  of  the  intestate,  (m)  and  where 
the  deponent  was  present  at  a  death  or  marriage,  or 
where  the  deponent,  not  being  the  mother,  was  in  the 
house  at  the  time  of  a  birth,  that  fact  should  be  stated. 
The  affidavits  should  prove  in  like  manner  as  in  the  last  Outline  of 
Precedent,  (1)  that  John  Brown  the  intestate  was  the  son  of  ^^^.j^^^ 
Joseph  Brown  by  his  second  wife,  Jane  Mitchell ;  (2)  that  subjoined 
the  intestate  was  married  once  only,  namely  to  Ann  Brown  P^'i'S^"^^- 
deceased  (at  the  time  of  such  marriage  Ann  Wood,  spinster), 
as  in  paragraph  2  of  the  last  Precedent,  the  marriage  certificate 
being  exhibit  J.  B.^ ;  (3)  the  death  of  the  intestate  as  in  para- 
graph 1  (J.  B.2)  ;  (4)  the  death  of  his  wife  Ann  Brown  (J.  B.^)  ; 
(5)  that  there  were  only  two  children  of  the  marriage,  namely, 
Harriet  Brown  and  Alfred  Brown,  making  exhibits  of  the 
certificates  of  baptism  or  birth  (J.  B.*  and  J.  B.'') ;  (6)  (n) 
their  deaths,  the  former  without  ever  having  been  married 
and  the  latter  in  early  infancy,  [or  as  raay  he']  making  exhibits 
of  their  certificates  of  death  or  burial  (J.  B.^  and  J.  B.'); 
(7)  that  the  intestate's  father  Joseph   Brown  was  married 

has  come   forward.      If  he   show   thit^,  then   in   absence   of  affirmative    I 
evidence  tending  to  show  the  present  existence  of  such  descendants,  it  will    ) 
be  presumed  that  there  are  none :  Greaves  v.  Greemoood,  2  Ex.  Div.  292  ;    \ 
Lyell  V.  Kennedy,  18  Q.  B.  Div.  811,  reversed  by  D.  P.   14  App.  487. 
Important  negative  evidence  in  such  a  case  may  be  derived  from  the  fact  Xon-raention 
of  no  mention  having  been  made  of  i^ersons  who  would  have  been   of  of  persons  in 
nearer  kiu  than  the  claimant  in  wills  or  other  documents,  where  these  wills,  etc. 
names  must,  in  all  probability,  have  been  mentioned,  had  they  been  in 
existence. 

(m)  The  exhibits  to  the   affidavit  will   of  course   correspond   to   the 
initials  of  each  of  the  deponents  with  numbers  to  distinguish  them. 

(n)  It  vrill  be  borne  in  mind  tliat  the  General  Kegistry  Oltice  was  only 
established  in  183G. 
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twice  only,  namely,  first  on  the  1st  March,  1816,  in  the 
Parish  Church  of  in  the  County  of  to  Mary 

Williams,  and  secondly  on  the  1st  June,  1824,  in  the  Parish 
Church  of  in  the  County  of  to  Jane  Mitchell ; 

and  identify  persons  named  in  certificate  of  his  first  marriage 
(J.  B.^);  (8)  prove  death  of  Mary  Brown,  formerly  Mary 
Williams,  spinster  (J.  B.^) ;  (9)  prove  second  marriage  of 
intestate's  father  (J.  B.^")  (o) ;  (10)  death  of  intestate's 
father  (J.  B.^^)  ;  (11)  death  of  his  second  wife  Jane  Mitchell 

(o)  It  is  assumed  that  the  marriage  certificates  show  tliat  the  intestate's 

mother  was  a,  spinster  at  the  time  of  her  marriage  to  his  father.     If  she 

was  a  widow,  tlie  pedigree  would  be  more  complicated  than  appeared  to 

No  preference    the  Author  to  be  desirable  for  a  precedent.     It  will  be  borne  in  mind  that 

to  next  of  kin    as  to  personal  estate,  the  next  of  kin  of  the  whole  blood  are  not,  in  case  of 

by  whole  intestacy,  entitled  to  any  preference  over  those  by  the  half-blood ;    and 

blood.  therefore  if  the  intestate's  mother  had  left  any  chiklren  by  a  former 

marriage,  who,  or  any  of  whose  issue,  were  living  at  his  death,  they  would 

be  entitled  to  participate  in  his  personal  estate. 

When  children      ^^  should  also  be  bnrne  in  mind  that  under  the  Statute  of  Distributions, 

of  deceased         23  Car.  2,  c.  10,  the  children  of  a  deceased  brother  or  sister  only  stand  in 

brother  etc.       ^^'^-^  parentis  where  there  are  lirothers  or  sisters  of  the  intestate  living : 

stand  in  loco      {Lloyd   v.  Tench,  2   Ves.  Sen.  215)   and   that   by  s.  4   children   do   not 

parentis.  represent  their  deceased  parents  in  any  case  among  collateral  relations 

beyond  brothers'  and  sisters'  cliiMren  ;  also  that  by  1  Jac.  2,  c.  17,  s.  7, 

where  an  intestate  leaves  no  wife,  children  or  father,  his  mother,  if  living, 

will  take  an  equal  share  with  his  surviving  brothers  and  sisters.     Uncles 

or  aunts  and  nephews  or  nieces  being  in  equal  degree  take  equally  per 

capita :  Dnrant  v.  Prestwood,  1  Atk.  454. 

Intestates  Act,       By  the  Intestates'  Estates  Act,  1890  (c.  29)  it  is  enacted  that  (s.  1)  the 

1890,  s.  1.  real  and  personal  estates  of  every  man  who  shall  die  intestate  after  the 

Share  of  widow  fii'st  day  of  September,  1890,  leaving  a  widow  but  no  'issue  shall,  in  all 

not  exceedintf    cases  where  the  net  value  of  such  real  and  personal  estates  shall  not 

£500.  °     exceed  £500,  belong  to  his  widow  absolutely  and  exclusively. 

„  Where  the  net  value  of  the  real  and  personal  estates  in  the  preceding 

■    ■_      .  section   mentioned  shall  exceed    the  sum  of  £500,   the  widow  of  such 

Charge  in  intestate  shall  be  entitled  to  £500  part  thereof  absolutely  and  exclusively  ; 

tayoui  o  ^^^  shall  have  a  charge  upon  the  whole  of  such  real  and  personal  estates 

widow.  ^.^j.  ^iipj^  ^^QQ  ^j^j^  interest  thereon  from  the  date  of  the  death  of  the 

intestate  at  4  per  cent,  per  annum  until  payment, 
g  3  As  between  the  real  and  per.-onal  representatives  of  such  intestate,  such 

charge  shall  be  borne  and  i)aid  in  proportion  to  the  values  of  the  real  and 
personal  estates  resfiectively. 
g  4  The  provision  for  the  widow  intended  to  be  made  by  this  Act  shall  be  in 

Widow's  addition  and  without  prejudice  to  her  interest  and  share  in  the  residue  of 

share  of  ^^^  ^^^1  ^^^  personal  estates  of  such  intestate  remaining  after  payment 

residue.  ^^  the  sum  of  £500,  in  the  same  way  as  if  such  residue  had  been  the  whole 

of  such  intestate's  real  and  personal  estates,  and  this  Act  had  not  been 
passed. 
Mode  of  Sections  5  and  6  show  how  the  real  and  personal  estate  of  the  intestate 

valuation.  are  respectively  to  be  valued  ;  l)ut  the  Act  does  not,  like  the  old  Statute 

Partial  of  Distributions   above  mentioned,  apply  to  cases  of  partial  intestacyl: 

intestacy.  Be  Twigg,  1  Ch.  (92)  579. 

The  phrase  "testamentary  expenses"  in  s.  G  is  a  slip  in  the  drafting  of 
the  Act,  and  means  expenses  of  letters  of  administration  and  of  admini- 
stration generally  :  ih. 
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(J.  B.^2)  ;  (12)  prove  that  there  were  only  three  children  of 

his  first  marriage ;  namely,  Elizabeth,  Margaret,  and  Thomas 

Brown,  as  in  paragraph  4  of  the  last  Precederit ;  date  of  birth, 

etc.,  of  Elizabeth  Brown  as  in  paragraph  5,  (J.  B.^^)  and  that 

she  is   still    living;     (14)    the    like    as  to  Margaret  Brown 

(J.  B.i*)  ;  (15)  date  of  birth,  etc.,  of  Thomas  Brown  (J.  B.^^) ; 

(16)  the  marriage  (once  only)  of  Thomas  Brown,  namely  to 

Julia  Bell  (J.  B.^'^)  ;  (17)  deaths  of  Thomas  Brown  and  his 

wife  (J.  B.^^  and  J.  B.^*) ;   (18)  that  there  were  only  three 

children  of  the  intestate's   father   by  his  second  marriage, 

namely,  Sarah  Brown,  Mary  Brown  the  younger,   and  the 

intestate;   (19)  date  of  birth,  etc.,  of  Sarah  Brown  (J.  B.^^), 

and  that  she  is  still  living  ;  (20)  the  like  as  to  Mary  Brown 

the  younger  (J.  B.^") ;  (21)  date  of  birth,  etc.,  of  the  intestate 

(J.  B.^i),  and  finally  (22)  that  William  Brown  and  James 

Brown  were  the  only  children  of  the  marriage  of  Thomas 

Brown  and  Julia  Bell,  (J.  B.^^  and  J.  B.^^)  and  that  they  are 

still  living,  (p)  ^        , 

=>    ^-^^  Form  4. 

We,  A.  B.,   of,  etc.,  C.  D.,  of,   etc.,  and  Affidavit 

E.  F.,   of,   etc.,  the   above-named   Defts.,   severally  verifying 

make  oath  and  say  as  follows  :  aSwerin  """^ 

1.  We   have   according    to    the    best    of    our   knowledge,  usulf  iMuiries 
information,  and  belief,  set  forth  in  Schedule  I.  hereto,  a  full  as  to  real  and 
account  and  inventory  of  the  personal  estate  of  or  to  which  [lersoual 

G.  H.  ,  the  testator  in  the  judgment  [or,  order]  dated  e^^^ate. 

made  in  this  action  [or,  matter]  named,  who  died  f  he  words  iu 
on  the  day  of  ,  was  possessed  or  entitled  at  ^}"^^''^  *o  ^^ 

the  time  of  his  death,  and  not  hi/  him  specificallij  bequeathed.       where  the 

2.  Save  what  is  set  forth  in  the  said  Schedule  I.,  and  ivhat  direction  is 
is  by  the  said  testator  specifically  bequeathed,  the  said  testator  to  talce  an 
was  not  to  the  best  of  our  knowledge,  information,  or  belief,  account  of 

at  the  time  of  his  death  possessed  of  or  entitled  to  any  debt  |ior°i' ecificall  *^ 
or  sum   of  money  due  to  him   from  us  or  any  of  us  on  any  bequeathed. 
account  whatsoever,  nor  to  any  leasehold  or  other  personal 
estate  whatsoever. 

3.  The   said  testator's  funeral  expenses  have   been  paid. 
The  same  consist  of  the  items   of  disbursement  numbered 

and  in  the  account  hereinafter  referred  to  This  should 

[or  if  not  paid,  it  should  be  so  stated  with  the  amount  due  and  to  ai^'^ord  with 

■-  7     •'     •,      4         '  the  order 

whomdMe\  ,  ,  ,  directing  the 

4.  We  have  m  the  account  marked  A.,  now  produced  and  account. 

(p)  If  any  of  the  female  next  of  kin  entitled  to  a  share  of  personal  Affidavit  of  no 
estate  luuler  the  Statute  be  lunrritd.,  there  should  be  an  affidavit  of  no  settlement, 
settlement,  or  making  an  exhibit  of  the  settlement,  if  any,  according  to 
circumsitauces.     It  may  be  dispensed  with  if  the  share  is  under  i;20 : 
Guest  V.  Neames,  \V.  N.  (81)  227. 

z  2 
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shown  to  us,  according  to  the  best  of  our  knowledge,  in- 
formation, and  belief,  set  forth  a  full  account  of  the  personal 
estate  of  the  said  testator,  not  hy  Mm  specifically  bequeathed, 
which  has  come  to  our  hands  or  to  the  hands  of  any  of  us,  or 
to  the  hands  of  any  person  or  persons  by  our  order,  or  the 
order  of  any  of  us,  or  for  our  use  or  the  use  of  any  of  us, 
■with  the  times  when,  the  names  of  the  persons  from  whom, 
and  on  what  account  the  same  has  been  received,  and  also  a 
like  account  of  the  disbursements,  allowances,  and  payments 
made  by  ns  or  any  of  us  on  account  of  the  t<aid  testator's 
funeral  expenses,  debts,  and  personal  estate,  together  with 
the  times  when,  the  names  of  the  persons  to  whom,  and  the 
purposes  for  which  the  same  were  disbursed,  allowed,  or  paid. 

5.  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons, 
further  say  that  except  as  appears  in  the  said  account  marked 
A.,  we  have  not,  nor  has  any  of  us,  nor  have  nor  has  any 
other  person  or  persons  by  our  order  or  the  order  of  any  of 
us,  or  for  our  use  or  the  use  of  any  of  us,  possessed,  received, 
or  got  in  any  part  of  the  said  testator's  personal  estate,  nor 
any  money  in  respect  thereof,  and  that  the  said  account 
marked  A.  does  not  contain  any  item  of  disbursement, 
allowance,  or  payment,  other  than  such  as  has  actually  been 
disbursed,  paid,  or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief, 
the  personal  estate  of  the  said  testator,  now  outstanding  or 
undisposed  of,  consists  of  the  particulars  set  forth  in 
Schedule  II.  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  II.,  there  is  not 
to  our  knowledge,  information,  or  belief,  any  part  of  the  said 
testator's  personal  estate  now  outstanding  or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge, 
information,  and  belief,  set  forth  in  Schedule  III.  hereto  the 
particulars  of  all  the  real  estate  which  the  said  G.  H.  was 
seised  of  or  entitled  to  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  schedule,  the  said 
testator  was  not  to  the  best  of  our  knowledge,  information, 
or  belief,  at  the  time  of  his  death  seised  of  or  entitled  to  any 
real  estate  whatsoever. 

10.  We  have,  according  to  the  best  of  our  knowledge, 
information,  and  belief,  set  forth  in  Schedule  IV.  hereto  the 
particulars  of  all  the  incumbrances  affecting  the  said 
testator's  real  estate,  and  what  part  thereof  such  incum- 
brances respectively  affect. 

This  should  ^^'  ^^®  have  in  the  account  marked  B.,  now  produced  and 

accord  with       shown  to  US,  according  to  the  best  of  our  knowledge,  infor- 
the  order  mation,  and  belief,  set  forth  a  full  account  of  all  the  rents 

directing  the     and  profits  of  the  said  testator's  real  estate  which  has  come 
to  our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of 


account. 
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any  person  or  persons  by  our  order,  or  the  order  of  any  of  us 
or  for  our  use,  or  the  use  of  any  of  us,  and  the  times  when, 
the  names  of  the  persons  from  whom,  on  what  account,  in 
respect  of  what  part  of  such  estate  the  same  have  been 
received,  and  the  times  when  the  same  became  due,  and  also 
a  like  account  of  the  disbursements,  allowances,  and  payments 
made  by  us,  or  any  or  either  of  us,  in  respect  of  the  said 
t'i.sta tor's  real  estate,  or  the  rents  and  profits  thereof,  and  the 
times  when,  the  names  of  the  persons  to  whom,  and  the 
purposes  for  which,  the  same  were  made. 

12.  And  we,  eacli  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons, 
further  say  that,  except  as  appears  in  the  said  account 
marked  B.,  we  have  not,  nor  has  any  of  us,  nor  has  any 
other  person  by  our  order,  or  the  order  of  any  of  us,  or  for 
our  use,  or  the  use  of  any  of  us,  possessed,  received,  or  got  in 
any  rents  or  profits  of  the  said  testator's  real  estate,  nor  any 
money  in  respect  thereof,  and  that  the  said  account  marked 
B.  does  not  contain  any  item  of  disbursement,  payment,  or 
allowance,  other  than  such  as  has  actually  been  disbursed, 
paid,  or  allowed,  as  above  stated. 


The  First  Schedule  above  referred  to. 

1.  £         cash  in  the  house. 

2.  £         cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

3.  £  ,  consolidated  £  per  cent,  annuities,  standing 
in  the  testator's  name. 

4.  £  due  from  John  James,  for  half-year's  rent  of  house 
at  to  Michaelmas  18 

5.  £  ,  balance  remaining  due  from  John  Thomas 
on  account  of  half-year's  rent  of  farm  at  to 
Michaelmas  18 

6.  £  ,  a  debt  due  from  Samuel  Jones  on  a  bond,  with 
interest  from  at         per  cent. 

7.  A  leasehold  house  situate  at  held  under  a  lease 
for  a  term  of  which  will  expire  on  at  a  rent 
of  £  a  year,  underlet  to  James  Evans  for  a  term  which 
will  expire  on                 at  a  rent  of  £         a  year. 

8.  £  ,  half  a  year's  rent  due  from  the  said  James  Evans 
to 

The  Second  Schedule  above  referred  to. 

[The  particulars  to  be  set  forth  in  the  same  manner  as 
above.] 

The  Third  Schedule  above  referred  to. 

[To  contain  a  short  particular  of  the  real  estate.] 

* 
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Exhibit  A. 
Account  of 
persoDcal 
estate. 


The  Fourth  Schedule  above  referred  to. 

[To  contain  a  short  particular  of  the  incumbrances,  and 
showing  what  part  of  the  above  real  estate  is  subject 
to  each.]  (q) 

This  account  marked  A.  was  produced  and  shown  to  A.B.,  CD.,  and 
E.F.,  and  is  the  account  referred  to  in  their  affidavit  sworn  this 
day  of 

Before  me  [to  he  signed  here  by  Commissioner  or  officer  before  whom  the 
affidavit  is  sworn']. 

Beceipts. 


No.  of  Date  when 

Names  of  Persons  from 

On  what  account 

Amount 

Item. 

received. 

whom  received. 

received. 

received. 

18    . 

£  ».    d. 

1 

.. 

Found  in  house. 

2 

Evans  &  Co.     . 

Balance  at  Bankers'. 

3 

..         .. 

Half-  year's    dividend 
on    £          £        per 
cent,  annuities  due. 

4 

John  James 

Bond  debt  of  £      and 
interest  from 
to 

5 

Samuel  Jones  . 

Bond  debt  of  £       and 
interest  from 
to 

G 

James  Evans    . 

Half-year's    rent    of 
leasehold  house  due 

7 

William  Williams   . 

Produce    of    sale     of 
the  above  leasehold 
house. 

Disbursements. 


No.  of 
Item. 

Date  when 
paid  or 
allowed. 

Names  of  Persons  to  whom 
paid  or  allowed. 

For  what  purpose  paid 
or  allowed. 

Amount 
paid  or 
allowed. 

1 

2 
3 

4 

18    . 

James  Price     .       . 

Messrs.  A.  &  B. 
John  George    . 

James  Price 

Undertaker's   bill    for 

funeral. 
Expenses  of  Probate. 
A  debt  due  to  him  for 

medical  attendance. 
Bond  debt  of  £     and 

£            for    interest 

thereon  from 

to 

£  6.   d. 

(q)  This  form  can  easily  be  adapted  when  there  is  only  one  accounting 
party.  It  is,  with  some  slight  variations,  taken  from  App.  L.  to  the 
K.  S.  C,  Form  11.  In  tlie  case  of  a  creditors  action  the  words  in  italice 
in  paragraphs  1  and  2  should  be  omitted. 
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This  account,  marked  B.,  was  produced  andfslaown  to  A.B.,  CD.,  and  Exhibit  B. 
E.F.,  aud  iti  tlje  account  referred  to  in  their  affidavit  sworn  this  day  Account  of 

of  .  rents  and 

Before  me  [to  he  signed  here  by  Commissioner  or  officer  before   whom  profits  of  real 
affidavit  sivorn}-  estate. 

Receipts. 


No.  of 
Item. 

Date 

when 

received. 

Names  of  Persons  from 
wliom  received. 

On  what  Account  and  in 

respect  of  wliat  part  of  the 

Estate  received,  aud 

when  due. 

Amount 
received. 

1 
2 
3 

18    . 

John  James 
Thomas  James 
John  James 

Half  -  year's    rent    for 
farm  in  parish  of 
due 

One  quarter-year's  rent 
of  house  at 
due 

Same  as  No.  1,  due 

£    s.    d. 

DISBURSE1IENT.S. 


No.  of 
Item. 

Datp  w  hen 
paid  or 
allowed. 

Names  of  Persons  to  whom 
paid  or  allowed. 

For  what  purpose  paid 
or  allowed. 

Amount 
paid  or 
allowed. 

1 
2 
3 

18   . 

Sun  Insurance  Oflfice 
Thomas  Carpenter  . 
James  Francis. 

One    year's   insurance 
against  fire,  due 

Eepairs  at  John  James' 
farm 

Income  tax,  half-year 
due  10th  October. 

£   s.    d. 

The  solicitor  for  the  accounting  party  must  leave  the 
accounts  at  the  Eegistrar's  Office ;  and  he  should,  on  the 
same  day,  send  to  the  solicitors  for  the  party  prosecuting  the 
account  a  notice,  which  will  be  somewhat  as  follows : — 

Take  notice  that  I  have  this  day  left  at  the  Chambers  of  pi-eoeleni;  V. 
the    Registrar   of    this    Court   the   accounts   of    the   Defts.  Notice  of 
[names]  in  answer  to  the  directions  numbered  in  the  account 

Decretal  Order  dated,  etc.,  and  have  this  day  filed  an  affidavit  oi^^^g"*  ^°- 
of  the  said  Defts.   verifying  such  accounts    and   in  answer 
to  the  inquiries  numbered  and  in   the  said 

Order  dated 

Dated,  etc. 

If  the  accounts  cannot  be  made  out  and  verified  by  the  Accounts  not 
appointed  time,  the  solicitor  for  the  accounting  parties  should  I'eady  m  time, 
write  both  to  the  Registrar  and  to  the  solicitor  for  the  party 
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Precedent  VI. 
Application 
for  executors, 
etc.,  to  bring 
iu  accounts. 


Evidence, 


orm  of  order. 


Service  of 
order. 


Substituted 
service. 


Debts  paid. 


prosecuting  the  accoiints,  informiBg  them  respectively  of  the 
fact  and  stating  when  the  accounts  will  he  read}-,  (r) 

Sometimes  the  accounting  parties  show  some  reluctance  to 
bring  in  their  accounts  at  all.  In  case  of  refusal  or  neglect 
so  to  do,  the  solicitor  for  the  party  prosecuting  the  accimnts 
should  give  notice  of  application  asking  for  an  order  "  that 
the    Defts.  do,  on  or  before  the         day    of  18      or 

subsequently  within  four  days  after  service,  leave  in  the 
Registrar's  Chambers  situated,  etc.,  the  following  accounts 
and  statements,  namely  [set  them  forth  from  the  Decretal  Order^ 
and  that  the  Defts.  may  be  ordered  to  pay  the  costs  of  this 
application." 

In  the  County  Court  no  evidence  in  support  of  such  an  ap- 
plication will  in  general  be  required  if  the  accounting  party 
appear  on  the  return  of  the  summons ;  because  the  Eegistrar 
himself  will  be  fully  aware  of  the  default  complained  of.  (s) 

The  order  will  in  general  follow  the  terms  of  the  summons 
suggested,  but  subject,  of  course,  to  the  discretion  of  the 
Coiirt  as  to  costs,  and  as  to  the  time  within  which  the  order 
is  to  be  obeyed.  A  sealed  copy  of  the  order  should  be  served 
personally  on  each  of  the  accounting  parties,  either  by  the 
bailiff  or  by  the  clerk  of  the  solicitor  for  the  applicants,  with 
the  proper  indorsement,  pursuant  to  0.  25,  r.  406.  If 
personal  service  cannot  be  effected,  the  Judge  or  Registrar 
has  power  to  make  an  order  for  substituted  service ;  and  in 
cai-e  the  order  be  disobeyed,  a  warrant  of  attachment  can  be 
issued  against  the  parties  in  default,  (t) 

The  allowance  of  and  adjudication  upon  debts  which 
remain  unpaid  will  be  treated  separately  below ;  but  those 
which  have  been  paid  will  be  included  in  the  account  of 


Evidence  of 
service  of 
order. 


(r)  In  the  Chancery  Division  it  is  sometimes  necessary  to  take  out  a 
summons  asking  for  an  order  to  extend  the  time  for  bringing  in  the 
accounts,  etc.,  and  tlie  application  should,  if  so  recj[uired  by  the  Chief 
Clerk,  be  supported  by  an  affidavit  of  the  applicants'  solicitor,  showing 
that  the  applicants  have  used  due  diligence,  and  how  much  further  time 
will  be  required  to  get  ready  the  accounts  and  the  affidavit  or  affidavits 
verifying  them. 

(s)  But  an  affidavit  to  the  effect  mentioned  in  tlie  last  note  may  be  re- 
quired on  behalf  of  the  accounting  parties.  If  the  latter  do  not  appear  on  the 
hearing  of  the  application,  proof  of  service  of  the  summons  must  be  given. 

(t)  See  O.  25,  rr.  40a — 426,  and  the  Forms  therein  referred  to,  supra, 
p.  19.5,  et  seq. 

The  personal  service  of  the  order,  with  the  proper  indorsement  thereon, 
may  be  proved  either  by  the  indorsement  of  the  bailiff  under  s.  78  of  the 
C.  C.  Act,  18S8,  or  by  the  affidavit  or  oral  evidence  of  tlie  solicitor's  clerk 
who  served  the  same.     Compare  Form  21,  App. 
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personal  estate  ;  and  the  payment  thereof  will  be  proved  by 
production  of  the  creditors'  receipts  before  the  Registrar  npon 
vouching:  the  accounts.     Any  payments  made  on  account  of  Evidence  as  to 

.   .  .11      1        1        •       1     J    J    •       ii,  1  legacies  and 

legacies  or  annuities  wdl  also  be  included  m  the  personal  annuities. 

estate  account;    and  will  be  proved  by  production  of  the 

receipts  on  the  forms  issued  by  the  Commissioners  of  Inland 

Ee venue  of  the  legatees  or  annuitants  for  those  payments, 

and  for  the  duty  payable  in  respect  thereof.     If  the  names  of 

the  legatees  and  annuitants  appear  in  the  Will,  and  if  they 

are  all  alive,  the  production  of  the  probate  and  the  vouching 

of  the  payments  (if  any)  on  account  thereof  may  be  sufficient 

evidence  to  enable  the  Registrar  to  certify  the  result  of  the 

account  of  legacies  and   annuities.     But  if  any  of  them  are 

dead,  their  deaths  must  be  proved  in  the  manner  already 

stated ;  and  if  the  right  to  receive  the  legacies  passes  to  the  Title  of  repre- 

legal  personal  representatives  of  the  deceased  legatees,  the  deceased 

title  of  such  representatives  respectively  must  be  proved  by  legatees,  etc. 

the  production  of  probate  or  letters  of  administration,  or  of 

office  copies  thereof.     If  the  persons  entitled  to  the  legacies  Advertise- 

or  annuities  cannot  be  ascertained  by  the  ordinary  evidence — 

e.g.,  in  the  case  of  a  gift  to  a  class,  or  where  it  is  uncertain 

whether  a  legatee  or  annuitant  be  living  or  dead,  it  may  be 

necessary  to  insert  advertisements  calling  upon  those  claiming 

to  be  entitled,  to  come  in  and  establish  their  claims  before 

the  Registrar,  (w)     The  rules  as  to  such  advertisements  are 

practically   the  same  as  in   the  case  of  advertisements  for 

creditors,  except  that  the  papers  in  which  the  advertisements 

will  have  to  be  inserted  may  be  different,  having  regard  to 

(m)  In   the   Chancery  Division   the   Chief  Clerk  requires   either  the  List  of 
executors  or  the  party  having  the  carriage  of  the  proceedings  to  make  out,  legacies,  etc., 
for  use  in  Chambers,  a  list  of  the  legacies  and  annuities  remaining  unpaid,  for  use  in 
Tlie  list  of  legacies  gives  the  names  and  descriptions  of  the  legatees,  the  Chambers, 
amounts  of  the  legacies  and  of  the  interest  which  has  accrued  thereon, 
respectively,  the   amounts,   if  any,   which   have   been   paid   on   account 
thereof,  and  the  total  amounts  due.     If  the  interest  is  payable  from  any 
time  other  than  the  end  of  a  year  from  the  testator's  death,  the  list  should 
also  show  from  what  time  it  is  payable.     See  Appendix  L  to  R.  S.  C, 
Form  18.     The  list  of  annuities  contains  the  names  and  descriptions  of 
the  annuitants,  the  nature  and  amounts  of  the  annuities,  and  the  amoimts 
of  the  arrears  due,  and  tiie  date,  if  any,  down  to  which  the  arrears  have 
been   paid.     See   Appendix   L  to  R.  S.  C,  Form    19.     These   lists   are 
examined  by  the  Junior  Clerk,  and  compared  with  the  probate  of  the 
will  of  the  testator. 

Interest  ou  legacies  shall  be  computed  after  the  rate  of  £4  per  cent,  per  C.C.R.,  0.  51, 
annum,  from  the  end  of  one  year  from  the  date  of  the  testator's  death,  r.  14. 
unless  a  different  rate  or  time  of  payment  is  directed  by  the  will,  or  the  Interest  on 
Judge  shall  otherwise  order  where  nut  so  directed.  legacies. 
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Copy  of 
accounts. 

Mode  of 
taking  and 
vouching  of 
accounts. 

Payments 
amounting  to 
two  pounds. 


Accounts 
binding  on 
accounting 
party. 

Objections  to. 


information  supplied  to  the  Eegistrar  as  to  the  locality  in 
which  the  claimants  are  likely  to  he  found ; — e.g.,  it  may  he 
necessary  in  some  cases  to  advertise  in  foreign  or  colonial 
newspapers,  (v) 

Upon  receiving  notice  of  the  accounts  having  heen  left 
with  the  Eep;istrar,  the  solicitor  for  the  party  prosecuting 
the  accounts  should  obtain  a  copy  thereof  from  his  opponent. 
This  the  opponent  is  hound  to  supply  upon  being  paid  the 
usual  charges  ;  and  on  the  day  appointed  for  prosecuting  the 
accounts,  both  solicitors  must  appear  before  the  Eegistrar, 
and  the  vouchers  or  receipts  must  then  be  produced  for 
all  items  of  disbursement  amounting  to  or  exceeding  two 
pounds,  (iv)  The  Eegistrar  will  thereupon  go  through  the 
accounts,  hear  any  objections  thereto,  and  examine  and  mark 
the  vouchers  as  having  been  produced  to  him,  (x)  The 
practice  is  to  allow,  disallow,  or  vary  each  item  from  the 
Ijeginning  to  the  end  of  each  account.  The  accounts  as 
brought  in  are,  of  course,  binding  on  the  accounting  party; 
but  it  is  competent  to  the  solicitor  for  the  other  parties  to 
show  grounds  for  making  additions  to  the  receipt  side  of  the 
account,  or  for  striking  out  or  diminisliing  any  of  the  items 
for  which  credit  is  claimed  on  the  disbursement  side.  If  the 
solicitor  for  the  party  prosecuting  the  accounts  conceives  that 
the  accounting  parties  have  omitted  from  their  accounts 
sums  of  money  with  which  they  ought  to  have  charged 
themselves,  his  course  will  be  to  leave  with  the  Eegistrar  a 
surcharge  verified  by  an  affidavit  showing  as  far  as  possible 
that  they  have  received,  or  are  liable  to  be  charged  with  the 
additional  items  or  sums  sought  to  be  charged ;  (?/)  and  if  a 


Advertise- 
ments for 
heirs,  &c. 

Surcharge — 
Evidence  in 
support. 


Objections  in 
writing — 
verification. 


{v)  The  same  observation  applies  to  advertisements  for  heirs,  next  of 
tin,  and  other  persons  beneficially  interested.     See  infra. 

(?y)  By  the  E.  S.  C,  O.  MS,  r.  Aa,  the  Court,  or  a  Judge,  may  direct 
that  the  vouchers  be  produced  at  the  office  of  the  accounting  party,  and 
that  only  disputed  items  be  brought  before  the  Judge  in  Chambers.  This 
order  is  not  very  often  resorted  to  when  an  estate  is  being  administered 
by  the  Court;  as  the  vouching  can  be  done  more  quickly  and  efl&ciently, 
and  generally  at  less  cost,  in  the  Judge's  Chambers.     '^  •^'^ 

ix)  In  the  Chancery  Division  the  accounts  come  before  the  Junior 
Clerk  in  the  first  instance,  and  he  examines  and  initials  the  vouchers.  He 
writes  the  words  "objected  to"  against  the  items  in  dispute,  adding  "but 
V.  P."  (voucher  or  vouchers  prodiiced),  where  applicable  ;  and  then  those 
objections  will  afterwards  come  before  the  Chief  Clerk  personally.  The 
(Jhief  Clerk  sometimes  requests  the  objecting  party  to  state  his  objections, 
and  the  grounds  thereof,  in  writing,  and  if  the  circumstances  so  require, 
to  verify  them  bv  affidavit. 

((/)  K.  S.  C,  6.  33,  r.  5. 
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wimA  facie  case  be  made  for  charging  them  with  those  items,  Prima  facie 
the  onus  will  he  thrown  upon  them  (the  accounting  parties)  accounting 
to  discharge  themselves.    The  surcharge  will  be  somewhat  as  parties  to 

discharge 
follows  : —  themselves. 

The  Surcharge  of  the  Plf.  {or  as  may  he)  against  the  precedent  VII. 
Defts.    C.   D.,   E.    F.,   and   G.  H.,  under   the  account  Surcharge. 
No.        ,  in  the  Decretal  Order  in  this  Action,  dated,  etc. 
The  Plf.  seeks  to  charge  the  Defts.  C.  D.,  E.  F.,  and  G.  H., 
beyond  what  they  have  by  their  account  marked  A,  left  at 
the  Chambers  of  the  Registrar  of  this  Court,  pursuant  to  the 
said  Order,  on  the  — ,  18 — ,  admitted  to  have  been  received 
by  them,  with  the  following  sums  of  money,  namely  : 

Set  forth  the  particulars, — e.g.,  in  the  Form  given  in  Exhibit  A 
to  Form  4  above  set  forth. 
Dated,  etc. 

The  Registrar  will  thereupon  appoint  a  day  and  hour  for  ^,l'l^°i°,*^™j  "* 
proceeding  upon  the  surcharge,  and  the  solicitor  for   the  thereon, 
charging  party  should,  on  the  same  day,  send  to  the  solicitor 
on  the  other  side  a  notice  in  writing,  which  will  be  some- 
what as  follows : — 

Take  notice  that  I  have  this  day  left  at  the  Chambers  of  Precedent  VIII. 
the  Registrar  of  this  Court  a  statement  of  several  sums  of  ^°*^'*^*^'^'^^''^*^^* 
money  therein  and  herein  particularised,  with  which  the 
Plf.  seeks  to  charge  the  Defts.  C.  D.,  E.  F.,  and  G.  H., 
beyond  what  they  have  by  their  account,  marked  A,  left  at 
the  Chambers  aforesaid,  admitted  to  have  been  received  by 
them,  namely : 

Set  forth  particulars,  etc.,  as  in  last  Precedent. 

And  further  take  notice  that  I  have  this  day  filed  an 
affidavit  of  the  Plf.  in  support  of  such  statement,  and  that 
the  Registrar  has  appointed  the  18  ,  at  in  the 

.     noon,  to  proceed  upon  the  said  statement. 

Dated,  etc. 

The  surcharge  will  in  due  course  come  before  the  Costs  of 
Registrar,  who  will  allow  or  disallow  the  same  in  whole  or  in  surcharge, 
part.  If  it  be  disallowed  in  toto,  the  party  who  has  brought 
in  the  same  will,  in  general,  be  ordered  to  pay  personally 
the  costs  occasioned  thereby ;  and  if  it  be  allowed,  the  costs 
will,  in  general,  be  costs  in  the  action ;  but  the  accounting 
party  may,  in  some  cases,  be  disallowed  his  costs,  or,  if 
guilty  of  improper  concealment  or  vexatious  conduct,  even 
be  ordered  to  pay  the  costs.  Strict  mode  of 

From  the   above  observations  it  will   be  seen   that   the  ^  '"^.    ■ 

accounts  in 

mode  of  taking  accounts  before  the  Registrar  is  very  strict;  Chambers. 
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0.  24,  r.  19. 
Application 
for  directions. 


and  if  the  accounts  brought  in  be  insufficient,  supplemental 
accounts  may  be  directed,  (z)  The  accounting  party  may  be 
ci'oss-examined  before  the  Eegistrar  upon  bis  affidavit  veri- 
fying the  accounts ;  and  if  he  does  not  attend,  or  is  likely 
not  to  attend,  the  Eegistrar  will  issue  a  subpoena  duces 
tecum  (a)  for  non-compliance  with  which  he  can  be  punished 
by  fine  under  s.  Ill  of  the  Act  1888.  But  the  accounting 
party  is  entitled  to  notice  of  the  items  and  points  on  which 
he  is  to  be  cross-examined,  (b) 

If  any  party  desires  to  take  the  opinion  of  the  Judge  per- 
sonally upon  any  of  the  items  in  the  account,  (c)  he  is  at 
liberty,  without  issuing  any  fresh  summons,  to  take  an  adjourn- 
ment for  that  purpose ;  but  the  proper  course  is,  in  general, 
to  wait  until  the  taking  of  the  account  shall  have  been 
completed  by  the  Eegistrar,  and  then  to  take  an  adjourn- 
ment once  for  all.  There  should  however  be  such  an 
adjournment  at  once,  in  case  some  item  involves  a  question 
of  principle  the  decision  of  which  by  the  Judge  is  likely  to 
facilitate  the  further  proceedings  in  Chambers,  (d) 

(z)  In  the  Chancery  Division  the  Chief  Clerk  has  power  to  refer  the 
accounts  to  an  accountant,  and  may  act  upon  his  certificate :  E.  S.  C, 
O.  .55,  r.  19. 

(a)  In  the  Chancery  Division  the  liberty  to  cross-examine  was  formerly 
a  matter  of  course ;  but  now  an  order  must  be  obtained  for  that  purpose : 
See  R.  S.  C,  O.  37,  rr.  20—22 ;  ih.,  O.  38,  r.  28 ;  Re  Baiter,  29  Ch.  D.  711 ; 
Concha  v.  C,  11  App.  541. 

As  to  the  power  to  exclude  further  evidence  of  one  party  after  he  shall 
have  cross-examined  the  deponents  on  the  other  side,  see  Re  Davies, 
44  Ch.  Div.  253. 

(b)  Bates  V.  Eley,  1  Ch.  D.  473.  In  the  Chambers  of  Chitty,  J.,  the 
applicant  for  leave  to  cross-examine  is  sometimes  asked  to  state  bis  items, 
etc.,  beforehand,  so  that  they  may  be  embodied  in  an  order  to  be  drawn 
up,  giving  the  leave  applied  for.  In  the  other  Chambers  of  the  Chancery 
Division  the  order  is  made  by  endorsement  on  the  summons  signed  by  the 
Chief  Clerk,  and  an  appointment  is  obtained  from  the  Examiner  in 
rotation,  upon  the  production  of  the  summons  so  endorsed. 

Chitty,  J.,  recently  refused,  in  Chambers,  to  follow  Meacham  v.  Cooper, 
16  Eq.  102,  which  decides  that  the  cross-examination  may  take  place 
before  the  vouching  of  the  account,  and  adopted  the  argument  of  the 
unsuccessful  Counsel  in  that  case. 

As  to  the  modus  procedendi  in  case  of  the  accounting  party  refusing  to 
answer  any  particular  questions  put  to  him,  see  Part  I.,  Ch.  11,  on 
Evidence,  supra,  p.  165. 

(c)  See  R.  S.  C,  O.  55,  r.  69. 

(d)  Upton  V.  Broivn,  20  Ch.  Div.  731. 

Where  the  Registrar,  High  Bailitf,  receiver,  or  any  party  has  by  any 
order  been  directed  to  do  any  act,  for  doing  wliich  it  may  be  found 
necessary  to  have  further  directions  or  an  order  of  the  Court,  the  Registrar 
shall  apply  to  tlie  Judge  for  such  direction  or  order,  and  upon  such 
applicaticm  the  Judge  may  give  such  direction  or  make  sucli  order  as  he 
may  tliink  fit,  or  may  ap^xjint  a  time  to  hear  all  parties  upon  the  applica- 
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Where  an  order  directs  accounts  to  be  taken,  any  books  0.  24,  r.  4. 
of  accoiint  in  which  the  accounts  required  to  be  taken,   or  ^J^'lj^^jg 
any  of  them,  have  been  kept,  shall,  unless  the  Judge  ^haM  prima  facie 
otherwise  direct,  be  taken   as  prima  facie  evidence   of  the  «videuce. 
truth  of  the  matters  therein  contained,  with  liberty  to  the 
parties  interested  to  take  such  objections  thereto  as   they 
may  be  advised. 

This  rule  diifers  from  the  corresponding  E.  S.  C,  which 

requires  a  special  order  to  be  made  before  books  of  account 

can  be  taken  as  prima  facie  evidence,  (e)     The  power  to  make 

such  an  order  will  not  be  exercised  in  the  High  Court  as  a  Not  always  a 

matter  of  course,  or  merely  to  save  expense,  or  to  exempt  a  ™'^t*<^''  °f 

1      ■        n  IT  •   •        course, 

person  in  a  fiduciary  relation  from  the  ordinary  law  requiring 

him  to  keep  strict   accounts,   but  only  in  cases  where  the  Vouchers  lost. 
vouchers  have  been   lost,   or  are    not    forthcoming,  and   to 
prevent  a  denial  of  justice,  (/)  and  because,  as  a  rule,  dis- 
bursements will  not  be  allowed  unless  properly  vouched. 

In   taking  any  account,  all  just  allowances  shall  be  made  o.  24,  r.  14. 
without  any  directions  for  that  purpose  in  the  order  to  take  ^^^^ 

•^  -^       -^  allowances, 

such  account. 

Where,   by   a  judgment   or   order,  an  account  of  debts,  Advertise- 
claims,  or  liabilities,  is  directed,  or  any  inquiry  for  heirs,  ™.g|j[tQj.°'^aud 
next  of  kin  of  a  deceased  person,  or  other  persons  who  can-  other 
not  be  ascertained  by  ordinary  evidence,  it  is  usual  to  give  claimants, 
notice  by  advertisement  requiring  the  creditors  and  such  other 
persons  as  above  referred  to,   to  come  in  and   prove  their 
debts  or  claims  within  a  limited  time,  and  in  default  of  their 
so  doing,  then  (subject  to  the  exception  contained  in  E.  12, 
and  to  the  power  given  to  the  Eegistrar  by  E.  13  set  forth 
below)  they  will  be  excluded  from  the  benefit  of  the  judg- 
ment or  order.  (</) 

An  advertisement  for  creditors  should,  in  general,  be 
inserted  once  in  the  London  Gazette,  and  twice  in  two  other 
newspapers  where  it  may  be  most  likely  to  be  seen  by  the 
creditors, — e.g.,  if  the  deceased  was  a  West-end  tradesman, 


tion  so  made  by  the  Registrar ;  and  if  the  Judge  shall  make  such 
appointment  for  hearing,  the  same  shall  operate  as  a  stay  of  proceedings 
in  the  action  until  the  day  so  appointed,  unless  otherwise  directed. 

(e)  O.  33,  r.  3.     But  in  taking  partnership  accounts  the  books  of  the  Partnership 
firm  are  prima  facie  evidence  by  the  general  law :  Lodge  v.  Pritchard,  accounts. 
3  D.  M.  &  G.  909;  Gething  v.  Keighley,  9  Ch.  D.  551. 

(/)  Ewart  V.  Williams,  7  D.  M.  &  G.  74 ;  Be  Taylor,  44  Ch.  D.  136. 

(g)  See  R.  S.  C,  0.  55,  r.  44. 
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once  in  the  London  Gazette,  twice  in  tlie  Times,  and  twice 
in  the  Daily  News  ;  in  the  case  of  a  Suffolk  farmer,  once  in 
the  Gazette  and  twice  in  each  of  two  Suffolk  papers  circu- 
lating in  the  place  where  the  deceased  resided  at  the  time 
of  his  death ;  and  it  is  in  general  better  that  the  two  papers 
should  be  of  opposite  politics.  The  advertisements  will  not 
be  required,  however,  if  it  be  made  to  appear  to  the  Eegistrar 
that  sufScient  advertisements  have  before  action  been  made 
,  under  22  &  23  Vict.  c.  35,  s.  29. 

Every  advertisement  for  creditors  or  other  persons  having 
any  claim  upon  or  interest  in  the  distribution  of  any  assets 
to  be  administered  by  the  Court,  which  shall  be  issued  pur- 
suant to  any  order,  shall  direct  every  such  creditor  or  other 
person,  within  a  time  to  be  thereby  limited,  to  send  to  the 
Eegistrar  his  name  and  address,  and  the  full  particulars  of 
his  claim  or  interest,  and  a  statement  of  his  account,  and  the 
nature  of  the  security  (if  any)  held  by  him,  and  at  the  time 
of  directing  such  advertisement  a  time  shall  be  fixed  for 
adjudicating  on  the  claims.  Qi) 

The  Judge  or  Eegistrar  shall  order  in  what  newspaper  any 
advertisements  which  may  from  time  to  time  be  ordered  in 
any  action  or  matter  shall  be  inserted  ;  and  the  expense  of 
such  advertisements  shall  be  paid  to  the  Eegistrar  by  the 
j)arty  requiring  the  same  before  they  are  inserted. 

All  advertisements  to  be  inserted  in  the  London  Gazette, 
except  as  to  proceedings  under  Orders  39  or  41,  r.  9,  shall  be 
transmitted  by  the  Eegistrar  for  insertion  to  the  Eegistrar 
of  County  Courts  Judgments  in  London. 

The  advertisements  should  be  signed  by  the  Eegistrar, 
and  will  be  somewhat  as  follows  : — 


Precedent  IX.        Pursuant  to  a  judgment  [or,  an  order]  of  the  County  Court 
Advertisement  of  ,  holden  at  ,  made  in  the  Matter  of  the 

for  creditors.     Estate  of  X.  Y.,  and  in  an  action  S.  against  P.,  the  creditors 
of  X.  Y.,  lately  of  in  the  County  of  ,  who 

died  in  or  about  the  month  of  18     ,  are   on  or  before 

the  day  of  18     ,  to  send  by  post  prepaid  to  me  at 

my  office  at  ,  their  Christian  and  surnames,  addresses, 

and  descriptions,  the  full  particulars  of  their  claims,  a  state- 
ment of  their  accounts,  and  the  nature  of  the  securities  (if  any) 
held  by  them,  or  in  default  thereof  they  will  beperemptoiily 


Proof  of 
plaintiff's 
debt  in 
Chambers. 


(/i)  Though  a  plaintiff  in  an  ordinary  creditor's  action  may  have  proved 
his  debt  at  the  trial,  he  must  come  in  and  jjrove  it  again  in  Chambers, 
before  tlie  Registrar :  Cardell  v.  Hawke,  6  Eq.  4G4. 
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excluded  from  the  benefit  of  the  said  judgment  [or  order]. 
Every  creditor  holding  any  security  is  to  produce  the  same 
before  me  at  my  said  office  on  the  day  of 

18     ,  at  o'clock  in  the  noon,  being  the  time 

appointed  for  adji;dication  on  the  claims. 
Dated,  etc.  (Jili) 

Pursuant  to  a  Judgment  [or  Order]  of  the  County  Court  of  Precedent  X. 
,   holden   at  ,  made  in  the  Matter  of  the  Advei-t.sement 

Estate  of  X.  Y.,,and  in  an  Action  by  S.  against  P.,  the  persons  ii°ot 'jjel "cT^  ^ 
claiming  to  be  next  of  kin  to  [or  the  heir  of,  as  the  case  may  creditorat 
fee]  ,  lately  of  ,  in  the  County  of 

who  died  in  or  about  the  month  of  ,  are  on  or  before 

the  day  of  to  come  in  and  prove  their  claims 

at  my  office  at  ,  or  in  default  thereof  they  will  be 

peremptorily  excluded  from  the  benefit  of  the  said  Judg- 
ment [or  Order].     The  day  of  ,  at 
o'clock  in  the                  noon,  at  my  said  office,  is  appointed 
for  hearing  and  adjudicating  upon  the  claims. 

No  creditor  or  other  person  need  make  any  affidavit,  or  0.  24,  r.  6. 
attend  in  support  of  his   claim,  unless  he  is  served  with   a  ^I'^'^'toi'*  "^eed 

J-  ^  .  _  not  prove 

notice  requiring  him  to  do  so,  as  hereinafter  provided.  unless 

Every  creditor  shall  produce  or  transmit  to  the  Registrar  required, 
any  security  held  by  him,  at  such  time  as  shall  be  specified  ^-  '^• 
in   the    advertisement    for   that    purpose,    being    the    time  holdino- 
appointed    for    adjudicating    on    the    claims ;     and    every  security  to 
creditor  shall,  if  required,  by  notice  in  writing  to  be  given  P'*'^'^^  same, 
by  the  Eegistrar,  produce  or  transmit  to   the  Registrar  all 
other  deeds  and   documents  necessary    to    substantiate    his 
claim  before  the  Registrar  at  his  office  at  such  time  as  shall 
be  specified  in  such  notice,  (ji}") 

At  the  time  appointed  for  adjudication  upon  the  debts  or  E.  10. 
claims,  the  Registrar  shall  take  the  evidence  of  the  executor,  Allowance  of 

T      .    !  ,  .  ,     T    ,  debts  or 

administrator,  or  other  accounting  party  upon  such  debts  or  claims, 
claims,  and  may  thereupon,  in  his  discretion,  allow  any  of  such  R^-<-"-,  0.  55, 
debts  or  claims  without  further  proof,  and  may  direct  such 
investigation  of  all  or  any  of  the  debts  or  claims  not  allowed, 
and  require  such  further  particulars,  information,  or  evidence 
relating  thereto  as  he  may  think  fit,  and.  may,  if  he  thinks 
fit,  require  any  creditor  or  other  person  to  attend  and  prove 
his  claim,  or  any  part  thereof;  and  the  adjudication  on  such  Form  27(3. 

(lili)  This  and  the  next  Precedent  are  Forms  3  and  2,  respectively,  to 
Appendix  L  to  the  R.  S.  C,  adapted  to  the  County  Court. 
07)  See  note  («)  to  R.  8,  supra. 
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Form  11. 
Affidavit  of 
executor,  etc., 
as  to  claims. 


claims  as  are  not  then  allowed  shall  be  adjourned  to  a  time 
to  be  then  fixed. 

The  evidence  of  the  executor  or  administrator  as  to  claims 
of  creditors  if  given  by  affidavit  will  be  somewhat  as 
follows : — 

I,  C.  D.,  (z)  of  etc.,  the  above  named  Defendant,  the  executor 
of  ,  lately  of  etc.,  deceased,  make  oath  and  say  as 

follows  : 

1.  I  have  examined  the  particulars  of  tbe  several  claims 
mentioned  in  the  paper  writing  now  produced  and  shown  to 
me,  and  marked  A.,  and  I  have  compared  the  same  with  the 
books,  accounts,  and  documents  of  the  said  X.  Y.  [or  as  may 
he,  and  state  any  other  inquiries  or  investigations  made'\  in  order 
to  ascertain,  so  far  as  I  am  able,  to  which  of  such  claims  the 
estate  of  the  said  X.  Y.  is  justly  liable. 

2.  From  such  examination  [and  state  any  other  reasons']  I 
am  of  opinion  and  verily  believe,  that  the  estate  of  the  said 
X.  Y.  is  justly  liable  to  the  amounts  set  forth  in  the  sixth 
column  of  the  first  part  of  the  said  paper  writing,  marked 
A.,  and  to  the  best  of  my  knowledge  and  belief,  such  several 
amounts  are  justly  due  from  the  estate  of  the  said  X.  Y.,  and 
proper  to  be  allowed  to  the  respective  claimants  named  in  the 
said  schedule. 

3.  I  am  of  opinion  that  the  estate  of  the  said  X.  Y.  is  not 
justly  liable  to  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing,  marked  A.,  and  that  the  same  ought  not 
to  be  allowed  without  proof  by  the  respective  claimants  [or 
I  am  not  able  to  state  whether  the  estate  of  the  said  X.  Y. 
is  justly  liable  to  the  claims  set  forth  in  the  second  part  of 
the  said  paper  writing,  marked  A.,  or  whether  such  claims, 
or  any  parts  thereof,  are  proper  to  be  allowed  without 
further  evidence]. 

4.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the 
best  of  my  knowledge,  information,  and  belief,  any  other 
claims  against  the  estate  of  the  said  X.  Y. 

Sworn,  etc. 


Exhibit.  List  of  claims,  the  particulars  of  which  have  been  sent  in 

to  the  Eegistrar  of  this  Court  by  persons  claiming  to  be 

(0  This  Form  is  taken  from  the  K.  S.  C,  App.  L,  Form  5,  and  adapted 
to  the  County  Court.  Compare  R.  S.  C,  O.  55,  rr.  52  &  55.  In  the 
Chancery  Division  the  executor  or  administrator  joins  with  his  solicitor  in 
making  the  afQdavit.  The  reason  of  the  ditierence  is  that  in  the 
Chancery  Division  creditors  give  notice  to  the  solicitor  of  the  executor  or 
administrator ;  whereas,  in  the  County  Court  they  give  notice  to  the 
Eegistrar,  pursuant  to  K.  5. 
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creditors  of  X.  Y.,  deceased,  pursuant  to  the  advertisement 
issued  in   that  behalf,   dated   the  day  of  , 

18     . 

This  paper  writing  marked  A.  was  produced  and  shown  to 
,  and  is  the  same  as  is   refen-ed  to  in  his  affidavit 
sworn  before  me  this  day  of  ,  18     . 

W.  B.,  etc. 


First  Part. — Claims  proper  to  be  allowed  without  further  evidence. 

Serial        Names  of       Addresses  and 
No.  ( j)     Claimants.        Descriptions. 

Particulars 
of  Claim. 

Am'  unt 
Claimed. 

Amount  proper 
■  to  be  allowed. 

£    s.    d 

£    8.    d. 

Second  Part. — Claims  which  ought  to  be  proved  by  the  Claimants. 


Serial   |         Names  of 
No.             Claimants. 

Addresses  and 
Descriptions. 

Particulars  of  Claim. 

Amount 
claimed. 

' 

£     8.     d. 

Notice  of  allowance  shall  be  given  by  the  Registrar  to  R.  ii. 
every  creditor  or    other  person   whose   claim,  or  any  part  Notice  of 
thereof,  has  been  allowed,  and  notice  shall  also  be  given  by  nou-allowance 
him  to  every  creditor  or  other  person   whose   claim  or  any  of  claim. 
part  thereof  has  not  been  allowed  to  attend  and  prove  his  p°^™  277* 
claim  or  such  part  thereof  as  is  not  allowed,  by  a  time  to  be 
named  in  such  notice,  not  being  less  than  seven  days  after 
such  notice,  and  also  to  attend  at  a  time  to  be  therein  named, 
being  the  time  to  which  the  adjudication  thereon  shall  have 
been  adjourned ;  and  in  case  any  creditor  or  other  person 
shall  not  comply  with  such  notice,  his  claim,  or  such  part 
thereof  as  aforesaid,  shall  be  disallowed. 

Any  creditor  or  other  person  who  has  not  previously  sent  R.  12 
in  the  particulars  of  his  claim  pursuant  to  advertisement,  ^'''""'"i  ^^J  ^^ 
may  do  so  two  days  before  any  day  to  which  the  adjudica-  adjudication. 
tion  is  adjourned. 

(_/)  The  claims  should  be  set  forth  in  numerical  order. 

2   A 
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Precedent  12. 
Affidavit  to 
prove  a  debt 
due  for  goods 
sold  and 
delivered  or 
for  nionej 
lent. 


Precedent  13. 
Affidavit  to 
prove  a  debt 
due  oil 
mortgage. 


1.  X.  Y.,  of  etc.,  the  Testator  [Intestate]  named  in  the 
Decretal  Order  in  this  Action,  dated,  etc.,  was  at  the  time 
of  his  death,  and  his  estate  still  is  justly  and  truly  indebted 
to  me  [and  ,  my  partner]  in  the  sum  of  £  (Jc)  for 
goods  .sold  and  delivered  hy  me  [and  my  said  partner]  as 
[trade]  at  the  request  and  for  the  use  of  the  said  X.  Y.  in  his 
lifetime  [or  for  money  lent  and  advanced  to  him  by  me  at 
his  request]  or  as  may  he ;  and  when  applicable  add,  and  in 
the  further  sum  of  £  for  interest  (I)  on  the  same  sum  at 
the  rate  of  £  per  cent,  per  annum  (which  he  agreed  to 
jjay  to  me  on  the  said  loan  so  long  as  the  same  should 
remain  unpaid). 

2.  [Where  applicable  add.]  The  particulars  of  my  said 
claim  are  set  forth  in  the  paper  writing  now  produced  and 
shown  to  me  and  marked  ,  and  the  charges  therein 
contained  are  fair  and  reasonable,  and  such  as  are  usual  in 
the  said  trade  of  ,  as  I  know  from  having  carried 
on  that  trade  for             years  now  last  past. 

3.  I  have  not  [nor  has  my  said  partner],  nor  to  the  best  of 
my  knowledge  and  belief  has  or  have  any  other  person  or 
persons  by  my  [our  or  either  of  our]  order,  or  for  my  [our  or 
either  of  our]  use  received  the  said  sum  of  £  ,  and 
interest  or  any  part  thereof  respectively,  or  any  satisfaction 
or  security  whatsoever  for  the  same  or  any  part  thereof 
respectively. 

1.  By  an  Indenture  of  Mortgage,  dated  the  ,  18     , 

and  made  between  X.  Y.  of  etc.,  the  Testator,  etc.  (see  last 
Precedent)  of  the  one  part,  and  myself  of  the  other  part  (or 
as  may  be),  the  said  X.  Y.  covenanted  with  me  for  payment 
to  me  of  the  principal  sum  of  £  ,  with  interest  thereon 
at  the  rate  of  £         per  cent,  per  annum,  on  the  18     , 


Debt  due  on  (k)  This  Precedent  can  he  easily  adapted  to  the  case  of  a  debt  due  on  a 

a  bill  of  bill  of  exchange,  etc. — e.g.,  "  in  the  sum  of  £  for  principal  money  due 

exchange,  etc.    on  a  bill  of  exchange,  dated,  etc.,  drawn  by  me  upon  and  accepted  by  the 
said  X.Y.  for  the  payment  to  me  of  the  sum  of  £  three  months  after 

date,  and  the  sum  of  £         for  interest  thereon  at  the  rate  of  £5  per  cent, 
per  annum,  from  the  18         when  the  same  bill  became  due."     At 

the  end  of  paragraph  3,  add  "  other  than  and  except  the  said  bill  of 
exchange."     Add  also 

"  4.  The  said  bill  of  exchange  is  now  produced  and  shown  to  me,  and 
is  marked  ." 

If  no  rate  of  interest  be  specified  in  a  bill  of  exchange  or  promissory 
note,  it  will  carry  interest  at  5  per  cent,  from  the  time  wben  it  arrives  at 
maturity:  45  &  46  Vict.  c.  61,  s.  57  ;  Laivrence  v.  Willcocks,  1  Q.  B.  (92) 
696;  Be  Commercial,  etc..  Bank,  36  Cli.  D.  522. 
Interest  When  an  account  of  interest  is  directed  to  be  taken,  the  computation 

calculated  up     should  be  made  down  to  the  moment  when  the  Kegistrar  completes  his 
to  date  of  certificate ;  and  the  interest  does  not  stop  even  then  :  L.,  C.  &  D.  By.  Co. 

certiticate,  v.  S.  E.  By.  Co.,  1  Ch.  (92)  143;  A.  C.  (93)  429. 

(Z)JKIuj£-an-i:atate  has  been  ofttefedT-etc. 
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and  by  the  same  Indenture  the  said  X.  Y.  conveyed  [assigned 
or  coveuanted  to  surrender]  certain  freehold  [leasehold  or 
copyhold]  hereditaments  situated,  etc.,  sul)ject  to  redemption 
bv  the  said  X.  Y.,  his  heirs,  executors,  administratois,  or 
assigns,  on  payment  by  him  or  them  to  me,  my  exec-utors, 
administrators,  or  assigns,  of  the  said  principal  sum  of 
£  ,  with  interest  thereon  at  the  rate  aforesaid,  on  the 
said  18     .  (m) 

2.  The  parchment  [paper]  writing  now  produced  and 
shown  to  me  and  marked  is  the  Indenture  of  Mortgage 
hereinbefore  referred  to. 

3.  The  said  X.  Y.  was  at  the  time  of  his  death,  and  his 
estate  still  is  justly  and  truly  indebted  to  me  under  the  said 
Indenture  of  Mortgage  in  the  sum  of  £  ,  with  interest 
thereon  at  the  rate  aforesaid,  from  the  ,18  ,  making 
together  £ 

4.  I  have  not,  etc.  [see  last  Precedent,  paragra-ph  3,  adding  at 
the  end]  save  only  and  except  the  ^aid  Indenture  of  Mortgage. 

[5.  I  have  estimated  and  do  a.ssess  the  value  of  my  said 
mortgage  security  at  the  sum  of  £  ,  and  I  claim  to  prove 
against  the  estate  of  the  said  X.  Y.  for  the  sum  of  £  being 
tlie  balance  due  to  me  of  the  said  principal  sum  of  £  ,  and 
interest,  after  deducting  therefrom    the    aforesaid   assessed 

A  claimant  is  liable  to  be  cross-examined  as  to  his 
claim,  (n) 

If  any  claim  be  sent  in  after  the  time  fixed  by  advertise-  R-  '^^' 

./  ,  .,.  ,  .,,.  r-  T  Claim  sent  in 

ment  (except  as  m  this  order  provided  m  case  oi  an  adjourn-  ^^^^^  ^i^^^g 
ment),  the  Registrar  may,  upon  special  application,  enter-  fixed, 
tain  the  same,  upon  such  terms  and  conditions  as  to  costs  .'cj'    '     ' 
and  otherwise  as  he  thinks  fit. 

A  creditor  coming  in  after  the  time  must  show  some  good 
reason  for  his  delay — e.g.,  that  he  did  not  see  or  know  of  the 
advertisements,  and  was  not  aware   of  the  existence  of  the 
action.     The  terms  are,  in  general,  that   he  pay  the  costs  of  Terms 
the  application  and  any  costs  occasioned  by  his  delay  ;  and  '™P°^^  • 
then  he  will,  in  general,  be  able  to  prove  against  any  assets 

(m)  If  ill  the  mortgage  deed  the  conveyance  of  the  property  comes 
before  the  covenant  for  payment,  the  same  order  should  be  observed  in 
this  paragraph  of  the  affidavit. 

This  Precedent  can  easily  be  adapted  to  the  case  of  a  debt  due  on  a  bill  l^^bt  due  on  a 
of  sale,  in  which  case  the  words  should  be  adrled  (immediately  after  the  bill  of  sale, 
statement  of  the  parties),  "and  duly  executed,  attest(  d,  ami  rej^istered  iu 
accordance  with  the  Bills  of  Sale  Acts,  1878  and  1882  "  {or  as  may  he). 

(n)  As  to  proof  in  respect  of  coniingeiit  liabilities,  see  Be  Bridges^ 
17  Ch.  I).  3i2 ;  Be  Dodds,  25  Q.  B.  D.  529. 

2  A  2 
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Dividend 

already 

declared. 

0.  23,  r.  11. 

Judgment, 
etc.,  directing 
deed  to  be 
prepared. 


Settling;  deed 
in  Ch.  D. 


Preparation, 
etc.,  of  draft. 


Time  for 
delivery  of 
objections 
thereto. 


Conveyance  to 
which  infant, 
etc.,  is  a 
party. 


When  settled 
by  .Judire. 


Conveyancing 
Counsel. 


not  distributed  ;  (p)  but  he  will  not  be  allowed  to  disturb 
any  dividend  already  declared  in  favour  of  the  other 
creditors.  (5) 

Where  a  judgment  or  order  directs  any  deed  to  be  prepared 
and  executed,  it  shall  state  by  which  party  the  said  deed 
shall  be  prepared,  and  to  whom  it  shall  be  submitted  for 
approval,  and  if  the  parties  cannot  agree  upon  the  form 
thereof,  the  Judge  may,  upon  the  application  of  either  party, 
settle  the  same  himself,  or  name  a  conveyancing  counsel  by 
whom  the  same  shall  be  settled,  subject  to  the  final  approval 
of  the  Judge,  (r) 

When  by  a  judgment  or  order  in  the  Chancery  Division  a 
deed  is  directed  to  be  settled  by  the  Judge  in  Chambers,  in 
case  the  parties  differ,  "  a  summons  to  proceed  shall  be  issued, 
and  upon  the  return  of  the  summons,  the  party  entitled  to 
prepare  the  draft  deed  shall  be  directed  to  deliver  a  copy 
thereof  within  such  time  as  the  Judge  shall  think  fit,  to  the 
party  entitled  to  object  thereto ;  and  the  party  so  entitled  to 
object  shall  be  directed  to  deliver  to  the  other  party  a  state- 
ment in  writing  of  his  objections  (if  any)  within  eight  days 
after  the  delivery  of  such  copy  ;  and  the  proceeding  shall  be 
adjourned  until  after  the  expiration  of  the  said  period  of 
eight  days."  (s) 

It  was  formerly  the  practice  when  an  infant  or  other 
person  i;nder  disability  was  interested  in  property  directed 
to  be  sold  under  the  direction  of  the  Court,  and  was  a 
necessary  conveying  party,  to  direct  that  the  conveyance 
should  be  settled  by  the  Judge  in  Chambers,  simply  omitting 
the  words  "  in  case  the  parties  differ."  (t)  These  words  are 
now  inserted  in  every  order  for  sale  of  property  in  the 
Chancery  Division  whether  persons  under  disability  are 
interested  therein  or  not — except  where  the  sale  is  eft'ected 
under  the  Settled  Estates  Act,  1877.  (ti)  When  the  con- 
veyance has  to  be  settled  by  the  Judge,  the  draft  is,  in  case 
of  any  appai'ent  difficulty,  settled  by  one  of  the  Conveyancing 


(p)  Hooper  v.  Smart,  1  Ch.  D.  90 ;  Re  Metcalfe,  13  Oh.  Div.  236. 

(r/)  Ashley  v.  A..  4  Ch.  Div.  767;  Hall  v.  Falconer,  11  Jur.,  N.  S.,  151. 
See,  however,  Angell  v.  Haddon,  1  Madd.  529. 

(»•)  Compare  K.  S.  C,  O.  51,  rr.  7-13,  as  to  the  Conveyancing  Counsel 
of  the  Chancery  Division. 

(s)  R.  S.  C,  O.  55,  r.  34. 

(0  Richardson  v.  Wnrd,  11  B.  378. 

(m)  See  Seton,  307  ;  Dart  on  Vendors,  1249. 
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Counsel ;  and  the  Chief  Clerk  makes  his  certificate  approving  Chief  Clerk's 
of  the  draft  as  finally  settled.     The  approval  of  the  Judge  is  certificate. 
8i""nified  by  a  memorandum  in  the  margin  of  the  engross- 
ment signed  by  the  Chief  Clerk.     The  certificate  approving  Variation  of. 
of  the  draft  may  be  varied  as  in  the  ca.se  of  any  other  Chief 
Clerk's  certificate  ;  and  the  order  made  on  an  application  for  Appeal. 
that  purpose  is  subject  to  appeal,  (v) 


Section  XVIII. — Sale  of  Property. 
"Where  real  property  is  ordered  to  be  sold,  the  judgment  or  0.  23,  r.  12. 

Sale  of  — ' 
estate. 


order  shall  direct  who  shall  have  the  conduct  of  the  sale,  and  ' 


by  whom  the  conditions  and  contracts  of  sale,  and  the 
abstract  of  title,  shall  be  prepared,  and  the  Eegistrar  shall 
have  all  the  powers  of  a  Chief  Clerk  of  the  Chancery 
Division  of  the  High  Court  to  settle  such  conditions  and 
contracts,  and  to  fix  reserved  biddings.  And  where  any 
conditions  or  contracts  are  ordered  to  be  settled  by  a  con- 
veyancing counsel,  the  order  shall  name  the  counsel  to  whom 
they  are  to  be  submitted,  (vv) 

Where  an  order  directs  any  personal  property  to  be  sold,  R.  13. 
the  same  shall  be  sold,  under  the  superintendence  of  the  high  ^^^^  '^^, 

1       X     T  T^       •  n  personal 

bailiff,  by  public  auction,  unless  the  Judge  or  Registrar  shall  property. 
otherwise  direct. 

The  County  Court  Eules  contain  no  further  directions  as  Practice  in 
to  the  mode  of  effectuating  a  sale  of  real  or  leasehold  estate  ^^-  ^-  ^*  ** 

Scile  or  r6al 

under  the  direction  of  the  Court,  than  those  given  in  Rule  12  ;  estate,  etc. 
nor  are  there  any  other  County  Court  forms  in  relation 
thereto  than  Form  263,  App.  In  other  respects  the  practice 
in  the  Chancery  Division  should  be  followed,  as  far  as  it  is 
applicable  and  necessary.  The  practice  in  the  County  Court 
will,  however,  be  in  many  respects  more  simple  than  in  the 
Chancery  Division,  where  the  officers  are  so  much  more 
numerous. 

It  will  be  observed  that  according  to  Form  263,  App.  the  Appointment 
auctioneer  is  named  in  the  order  for  sale.  In  the  Chancery  of  auctioneer. 
Division,  he  is  appointed  by  the  Chief  Clerk,  on  the  nomina- 

(y)  Pollock  V.  Rabbits,  21  Ch.  Div.  466.  For  form  of  affidavit  of 
execution  of  deed,  see  infra,  p.  721,  Precedent  34. 

(t)«)  It  is  submitted  that  the  order  for  sale  should  in  general  contain  a 
direction  for  payment  of  the  puichase-money  into  Court  to  an  account 
named  and  subject  to  further  order.  Form  263,  App.,  contains  no  such 
directions.     See  infra. 
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Reserved  price 
not  to  be 
divulged. 


R.S.C.,  0.  51, 
r.  1. 

Power  to  sell 
real  estate. 

Party  bound 
to  give  up 
possession  to 
purchaser. 


Effect  of  Rule. 


Foreclosure 
Action. 


Precedent  14. 
Affidavit  of 
fitness  of 
auctioneer. 


tion  of  tlie  parties  attending  the  proceedings;  and  an 
affidavit  of  fitness  is  required,  unless  the  person  proposed  is 
well  known  in  the  Judge's  Chambers.  Tbe  necessity  for  any 
such  affidavit  should  be  avoided,  if  possible,  in  the  County 
Court  by  proposing  an  auctioneer  of  known  standing  and 
position,  (lo) 

It  will  also  be  observed  that,  according  to  Form  263,  App., 
when  there  is  a  reserved  price,  the  amount  thereof  may  be 
stated  in  the  order.  It  probably  did  not  occur  to  the 
learned  Judges  who  settled  the  County  Court  Eules  and 
Forms  that  this  is  contrary  to  the  provisions  of  the  R.  S.  C, 
0.  51,  r.  4,  which  requires  the  amount  to  be  kept  secret. 
There  seems,  however,  to  be  no  reason  why  the  practice  of 
the  Chancery  Division  should  not  be  followed  in  this  respect, 
as  far  as  the  circumstances  will  admit. 

If,  in  any  cause  or  matter  relating  to  any  real  estate,  it 
shall  appear  necessary  or  expedient  that  the  real  estate  or 
any  part  thereof  should  be  sold,  the  Court  or  a  Judge  may 
order  the  same  to  be  sold ;  and  any  party  bound  by  the  order 
and  in  possession  of  the  estate  or  in  receipt  of  the  rents  and 
profits  thereof,  shall  be  compelled  to  deliver  up  such  posses- 
sion or  receipt  to  the  purchaser  or  such  other  person  as  may 
be  thereby  directed. 

This  rule  gives  no  power  to  the  Court  to  direct  a  sale  in 
any  case  in  which  it  did  not  possess  that  power  before  the 
present  E.  S.  C.  came  into  operation  ;  (x)  nor  does  it  authorise 
an  order  for  sale  on  an  interlocutory  application  in  a  fore- 
closure action.  (?/) 

(to)  If  an  affidavit  of  fitness  should  be  required  in  any  such  case,  it  will 
bo  somewhat  as  follows  : — - 

1.  I  have,  for  years  last  past,  and  upwards,  known  and  been  well 
acquainted  with  A.  B.  of,  etc.,  Auctioneer  [and  Land  Agent  aud  Valuer]. 
He  lias,  during  the  whole  of  that  period,  been  in  practice  as  an  Auctioneer 
[and  Land  Agent  aud  Valuer]  at  aforesaid,  and  has  been 
employed  by  me  in  several  sales  and  valuations  of  landed  property,  all  of 
wliich  he  has  conducted  and  made  to  my  entire  satisfaction. 

2.  In  my  judgment  and  belief,  the  said  A.  B.  is  a  person  of  high 
respectability  and  integrity,  of  considerable  ability  as  an  Auctioneer  [and 
Land  Agent  and  Valuer],  well  acquainted  with  the  nature  and  value  of 
property  in  the  neighbourhood  of  the  cottages  and  hereditaments  situated 
at  in  the  County  of  directed  to  be  sold  in  this  Action, 
and  is,  in  all  respects,  a  fit  and  proper  person  to  be  appointed  to  sell  the 
same  cottages  and  premises. 

(x)  Re  Eohinson,  .SI  Ch.  D.  249. 

(v/)  London,  etc.,  Co.  v.  Dover,  11  Ch.  D.  204;  but  see  the  Conveyancing 
Act,  1881  (c.  41),  s.  25,  infra.  Chapter  IV.  In  the  case  cited  (which 
arose  under  the  Chancery  Amendment  Act,  1852)  Jessel,  M.B.,  refused  to 
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The  object  of  the  Eule  was  to  obtain  in  a  case  where  the 
Court  had  j-ower  to  sell,  an  order  for  that  puri^oseas  early  as 
possible,  should  the  circumstances  so  require.  When  it  is 
necessary  for  the  protection  of  the  property,  a  sale  may, 
under  this  Eule,  be  directed  on  an  interlocutory  application 
without  waiting  for  the  trial,  or  after  judgment,  without 
waiting  for  the  hearing  on  further  consideration,  (z) 

An  action  for  the  recovery  of  rents  and  profits  is  not  a 
"  cause  i-elating  to  real  estate  "  within  this  Rule,  (a) 

1'he  sale  is  usually  by  auction  ;  but  the  Court  has  power,  Sale  by 
when  it  will  be  for  the  benefit  of  the  parties,  to  sell  by  auction. 
piivate  contract.  (6) 

The  Conduct  of  the  sale  in  an  action  for  administration  or  Conduct  of 
the  execution  of  trusts,  is,  in  the  Chancery  Division,  given  to  ^^le. 
the  executor,  administrator,  or  trustee  in  whom  the  property 
is  vested,   unless  the   Court  shall    otherwise  direct,  (c)     In 
other  cases  the  conduct  is,  as  a  rule,  given  to  the  plaintiflF, 
or   other   party  having  the  general  conduct  of  the  action. 
The  Court  has,  however,  a  discretion  in  every  case  to  give  it  Discretion  of 
to  any  other  party,  if  such  course  be  shown  to  be  for  the  ^°^i'*- 
benefit  of  all  parties  interested,  (ci) 

The  solicitor  of  the  party  having  the  conduct  of  the  sale  is  Solicitor  of 
considered,  as  between  the  vendors  and  the  purchaser,  to  be  V^""'^!  having 

conduct'^— 

the  agent  of  the  former  and  of  all  parties  to  the  action,  (e)  agency. ' 
The  same  observation  applies  to  any  conveyancing  counsel  by  Conveyancing 
whom  the  conditions  of  sale  are  settled.  (/)  counsel. 

The  person  having  the  conduct  of  the  sale  cannot,  under  Leave  to  bid. 
any  circumstances,  bid  for  the  property.     No  other  party  to 


follow  Davis  v.  Aslnviii,  47  L.  J.  Ch.  70.     An  order  for  sale  by  the  High  Conv.  Act 
Court  under  any  statutory  or  other  jurisdiction  is  not,  as  against  a  pur-  jggj^   gg_  2  70. 
chaser,  invalidated  on  the  ground  of  want  of  jurisdiction,  or  of  want  of  Order  of  Court 
any  concurrence,  consent,  notice,  or  service,  whether  the  purchaser  has  conclusive, 
notice  of  any  sucli  want  or  not.     See  Conveyancing  Act,  1881,  ss.  2,  xviii., 
70  :  Re  Hall  Dare's  Confract,  21  Ch.  Div.  41. 

(z)  Tullorh  V.  T.,  3  Eq.  574  ;  Bell  v.  Turner,  2  Ch.  D.  412. 

(a)  Re  Staines,  33  Ch.  D.  172. 

(b)  See  E.  S.  C,  O.  51.  r.  la,  infra.     As  to  the  power  of  a  Judge  of  the  Auction  before 
Chancery  Division  to  direct  a  sale  by  auction  in  Chambers  before  the  Chief  Clerk  in 
Chief  Clerk,  see  Pemberton  v.  Barnes,  13  Bq.  349 ;    and  as  to  sale  by  Ch.  D.,  etc. 
means  of  advertisements  directing  intendinj?  purchasers  to  send  in  sealed 

tenders,  see  Batluw  v.  Osborne,  6  H.  L.  C.  556. 

(c)  E.  S.  C,  O.  50,  r.  10.     This  is  an  alteration  of  the  old  rule  in 
Chancery. 

(d)  Knott  V.  Cottee,  27  B.  34. 

(e)  Dalhii  v.  Pullen,  1  E.  &  M.  296. 
(/)  Re  Banister,  12  Ch.  Div.  131. 
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When  set 
aside. 


Conduct  when 
all  parties 
have  leave  to 
bid. 


'nterference 
with  sale  ; — 
injunction. 


Consent  of 
mortgagee. 


Production  of 
title-deeds  by 
mortgagee. 


Mode  of 
proceeding 
under  an  order 
for  sale  in  the 
Ch.  D. 


Evidence  as  to 


Person  in 
fiduciary 
relation. 


the  action  is  entitled  to  bid  without  the  leave  of  the  Court. 
But  if  a  party  bid  without  leave,  it  is  not  a  matter  of  course 
to  set  aside  the  sale  to  him.  (</)  If  the  leave  has  not  been 
given  by  the  order  directing  the  sale,  it  may  be  obtained  by 
order  made  on  a  subsequent  application.  If  all  parties  have 
liberty  to  bid,  the  conduct  will  be  placed  in  the  hands  of  an 
independent  solicitor  agreed  to  by  all  parties,  or  nominated 
by  the  Court,  if  they  cannot  agree,  and  of  an  independent 
auctioneer  agreed  to  or  nominated  in  like  manner,  (li) 
When  the  conduct  is  given  to  one  party,  no  other  party  has 
any  right  to  interfere  in  the  sale  in  any  way  without  the 
leave  of  the  Court ;  and  any  person  who  does  so,  is  liable  to 
be  restrained  by  injunction,  (z) 

When  the  property  is  subject  to  a  mortgage,  the  consent  in 
writing  of  the  mortgagee  to  the  sale  should  be  obtained.  If 
he  do  not  consent,  and  if  he  be  not  bound  b}'  the  order  for 
sale,  only  the  equity  of  redemption  can  be  sold  unless  a 
sufficient  sum  to  discharge  the  money  due  on  the  mortgage, 
be  paid  into  Court  under  an  order  made  pursuant  to 
the  provisions  of  s.  5  of  the  Conveyancing  Act,  1881  (c.  41). 
The  mortgagee,  when  he  shall  have  consented  to  the  sale, 
must,  if  required,  leave  in  the  Registrar's  Office  the  title-deeds 
in  his  possession  which  are  necessary  for  completing  the 
same,  {j  )  Every  party  to  the  action  is  bound  to  facilitate  the 
sale,  whether  by  the  production  of  title-deeds  in  his  possession 
or  otherwise,  as  may  be  necessary,  (h) 

It  may  be  useful  here  to  give  a  short  outline  of  the  mode  of 
proceeding  in  the  Chancery  Division  under  an  order  for  sale  in 
Court.  It  has  already  been  stated  that  when  the  sale  has  been, 
in  such  case,  directed  by  a  judgment  or  order  for  administra- 
tion or  for  the  execution  of  trusts,  the  sale  is  not  in  general 
dealt  with  on  the  return  of  the  summons  to  proceed  ;  but 
it  usually  stands  over  until  all  parties  entitled  to  notice  have 
been  served,  and  the  evidence  in  answer  to  the  accounts  and 
inquiries  shall  have  been  brought  in ;  so  that  the  nature  of 

(g)  Elworthy  v.  Billing,  10  Sim.  98 ;  but  see  Sidny  v.  Ranger,  12  ib. 
118,  wliere  a  party  having  the  conduct  became  the  purchaser  under  a 
fein;ned  name. 

As  to  the  effect  of  leave  to  bid  being  given  to  a  person  in  a  fiduciary 
relation,  see  Bofwell  v.  Coalcs,  23 -Ch.  D.  302,  and  11  App.  232. 

(h)  Dean  v.  Wilson,  10  Cn.  D.  136. 

(0  Ib. 

( /)  Livesey  v.  Harding,  1  B.  343. 

i'k)  Knott  V.  Cottee,  27  B.  34. 
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the  property  and  the  incumbrances  afifecting  the  same  may  be  nature  of 

ascertained.     Upon  the  first  attendance  to  proceed  with  the  P^'°P'^i"*y>  ^  •^• 

sale,  the  parties  have  the  opportunity  of  stating  their  views  £i^Q''ge^as*to 

as  to  the  best  mode  of  sale  ;  and  in  case  any  question  arise  on  sale. 

this  head  the  Chief  Clerk  decides  who  is  to  have  the  conduct  Conduct  of 

of  the  sale.      He   generally  accepts  the  statements  of  the  ^'"^• 

solicitors  as  to  whether  the  incumbrancers,  if  any,  consent  to 

the  sale;  and  when  all  preliminaries  shall  have  been  settled, 

the  appointment  is  adjourned  to  a  future  day,  so  as  to  allow 

time  for  the  carrying  into  eifect  of  the  arrangements  made  in 

the  first  instance.     During  the  interval  the  solicitor  having  Preparation  of 

the  conduct  prepares  the  abstract  of  title  and  particulars  of  abstract  and 
1  T       p  1  ■  •  1  particulars, 

sale.     In  fact,  his  appointment  as  the  person  to  have  the 

conduct  implies  a  direction  to  that  effect. 

The  solicitor  having  the  conduct  of  the  sale  may,  where 

the  circumstances  of  the  case  so  require,  avail  himself,  in 

preparing  the  particiilars,  of  the  assistance  of  an  auctioneer 

or   some   other    competent   person,   usually   the   auctioneer 

intended  to  be  appointed  to  conduct  the  sale ;  and  where  the 

lots  are  numerous,  such  intended  auctioneer  or  other  person  Affidavit  as  to 

generally  makes  an  affidavit  setting  forth  the  particulars  of  'ottmg  and  as 

the  property,   and   showing  the  expediency   of  lotting  the  biddino-s. 

same  as  proposed.     Such  affidavit  now  generally  includes  the 

result  of  a  valuation  of  the  property,  and  gives  the  amounts 

which,  in  the  deponent's  opinion,  ought  to  be  fixed  as  the 

reserved  prices.  (Z) 

(Z)  Affidavits  for  the  purpose  of  enabling  the  Judge  to  fix  reserved  R.S.C.,  0.  51, 
biddings  sliall  state  the  value  of  the  property  by  reference  to  an  exhibit  r.  4. 
contait)ing  such  value,  so  that  the  value  may  not  be  disclosed  by  the  Affidavit  as  to 
affidavit  when  filed.  reserved 

If,  on  a  sale  in  the  County  Court  the  Registrar  should  require  any  biddings. 
such  affidavit  as  to  the  mode  of  sale  in  lots,  or  as  to  reserved  biddings,  as 
is  usual  in  the  Chancery  Division,  the  following  may  be  taken  as  a  model 
or  adapted  to  the  circumstances  of  the  case  : — 

I,  A.  B.,  of.  etc..  Auctioneer  [and  Land  Agent  and  Valuer],  make  oath  Precedent  15. 
and  say  as  follows  : —  Affidavit  of 

1.  I  have  been  in  practice  as  an  Auctioneer  [and  Land  Agent  and  auctioneer 
Valuer]  for  years  and  upwards,  and  I  am  well  acquainted  with  the  in  support  of 
cottages   and  hereditaments   proposed   to   be   sold   in   this   Action    and  proposed  mode 
described  in  the  pajier  writing  marked  A,    now   produced  and   shown  of  sale  in  lots 
to  me.  and  as  to 

2.  I,  on  the  ,  18  ,  made  a  careful  survey  of  the  said  reserved 
cottages  and  premises  for  the  purpose  of  enabling  me  to  form  an  opinion  bidding. 
as  to  the  value  thereof,  and  as  to  the  best  mode  of  allotting  and  dividing 

the  same  with  a  view  to  the  aforesaid  sale. 

3.  To  the  best  of  my  judgment  and  belief,  the  said  paper  writing 
marked  A  sets  forth  true  and  accurate  particulars  and  descriptions  of  the 
said  cottages  and  premises,  and  shows  the  most  advantageous  mode  of 
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When  title  The  title  is,  in  general,  laid  before  one  of  the  Conveyancing 

laid  before        Counsel  of  the  Court ;  but  in  the  case  of  property  of  small 

Counsel.  value,  the  Chief  Clerk  sometimes  settles  the  conditions  as 

prepared  by  the  solicitor  under  his  direction,  without  the 

assistance  of  counsel. 

Instructions  to      When  the  title  is  intended  to  go  before  the  Conveyancing 

Conveyancing    Counsel,  the  Chief  Clerk  initials  the  particulai  s  as  prepared 

by  the  solicitor,  and  signs  and  gives  out  a  memorandum  of 

reference,  requesting  the  Counsel  to  advise  on  the  title,  and 

settle  such  special  conditions  of  sale  as  the  nature  of  the  case 

may  require.(m)  The  solicitor  thereupon  lays  the  instructions 

before   the   Conveyancing   Counsel '  named   therein,   or  the 

Counsel  in  rotation,  as  the  case  may  be,  (n)  together  with 

the  particulars  and  the  abstract,  as  well  as  a  copy  for  his  use, 

written  on  draft  paper,  of  the  ordinary  conditions  of  sale  set 

forth  in  the  E.   S.   C,   App  L,  Form  15;(o)  but  having  a 

blank  left  before  the  last  condition. 


Valuation  B, 
referred  to  in 
last  Precedent. 


allotting  and  dividing  the  same ;  and  if  the  scheme  in  the  same  paper 
writing  set  forth,  be  adopted,  the  said  cottages  and  premises  are,  to  the 
best  of  my  judgment  and  belief,  most  likely  to  be  sold  to  the  greatest 
advantage,  and  to  realise  the  highest  prices  upon  the  sale  thereof. 

4.  The  sums  set  forth  in  the  second  column  of  the  paper  writing 
marked  B,  now  produced  and  shown  to  me,  are,  to  the  best  of  my  judg- 
ment and  belief,  the  true  values  of  the  lots,  the  numbers  of  which  iire  set 
forth  iu  the  first  column  of  the  saiil  paper  writing  opposite  to  such  sums 
respectively,  and  the  corresijonding  sums  set  forth  in  the  third  column  of 
the  same  paper  writing  are,  to  the  best  of  my  judgment  and  belief,  the 
reserved  biddings  to  which  the  sale  of  the  same  lots  respectively  ought  to 
be  subject. 

(^Title  of  Actioti.) 

This  paper  writing  marked  B  was  produced  and  shown  to  A.  B.,  and 
is  the  same  as  is  referred  to  in  bis  affidavit  sworn  in  this  Action  [Matter] 
on  the  day  of  ,  18        ,  before  me. 

(Signature  of  Officer,  etc.) 


Number  of  Lot. 

Value. 

Keserved  Biddings. 

1 

£ 

£ 

2 

3 

(m)  See  E.  S.  C,  0.  51,  r.  11. 

(w)  lb. 

(o)  See  infra. 


A.  B. 
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At  the  adjournefi  appointment,  or,  if  the  circumstances  so  Proceedings 
require,  after  a  further  adiournment,  the  draft  conditions  as  ^*  fi'ljourned 

i  '  •>  '  ,.,,...        appointment. 

finally  settled  by  the  ConTeyancmg  Counsel,  with  his  opinion 

on  the  title,  and  the  affidavit  made  for  fixing  the  reserved 

biddings,  are  produced  to  the  Chief  Clerk,  who   thereupon 

goes  through,  and  finally  settles  the  particulars  and  conditions, 

filling  up  any  blanks  left  therein,  and  fixes  the  day  and  place  Day  of  sale — 

of  sale,  the  times  for  certifying  the  result,  for  the  delivery  V"''  ^°^    „ 

....  dehvery  of 

of  the    abstract,   and   for  the  sending  in  of  objections   and  abstract  etc. 

requisitions.     The    Chief    Clerk    then    also    appoints    the 

l)erson   (generally  the  auctioneer)  to   receive  the   deposits, 

fixes  the  time  for  the  payment  into  Court  of  the  balance  or 

balances  of  the  purchase  money,  and  the  time  from  which 

possession  or  receipt  of  the  rents  and  profits  is  to  be  given. 

He  signs  the  advertisement  of  the  sale  (which  has  been  pre-  Advertisement 

pared  previously  in  his  Chambers),  fixes  the  reserved  bidding  of  sale, 

or   biddings,  appoints   the  auctioneer,    if  he  has    not  been  bidding,  etc. 

already    appointed,    and   fixes   his    remuneration,  (p)     The  Appointment 

solicitor  having  the  conduct  attends  to  the  printing  of  the  of  auctioneer 

particulars  and  conditions  as  settled,  including  the  correction  ^j^j^^ 

of  the  proofs ;  and  when  they  have  been  printed,  he  has  to  pijnting 

leave  two  prints  thereof,  certified  by  him  to  be  correct  copies,  particulars, 

at  the  Judge's  Chambers,  {q)  ^  ^' 

The  advertisement  is  inserted  once  in  the  London  Gazette.  Papers  in 

Its   insertion    in   other    papers    is    generally    left    to    the  which  sale 

,■  "  advertised 

auctioneer. 

In  framing  the  ordinary  conditions  of  sale  in  the  County  Conditions  of 

Court,  Form  15,  in  Appendix  L  to  the  E.  S.  C,  may  be  taken  sale. 

as  a  model ;  but  it  will  require  to  be  cut  down  considerably, 

as  being  generally  applicable  to  sales  of  property  of  much 

larger  value  than  those  likely  to  take  place  in  the  County 

Court,  (r) 

(p)  In  Re  Page,  9  Jur.,  N.S.,  1116,  Lord  Eomilly,  M.R.,  made  some 
very  stroug  observations,  showing  the  propriety  of  arranging  the  amount 
of  remuneration  of  the  auctioneer  at  the  time  of  his  appointment. 

{q)  R.  S.  C,  O.  51,  r.  5. 

(r)  For  a  complete  set  of  conditions  of  sale  under  the  direction  of  the  Complete  set 
Chancery  Division,  see  1  Davidson  on  Conveyancing,  588.     The  following  of  conditions, 
is  the  form  of  ordinary  conditions  of  sale  in  the  Chancery  Division  in 
accordance  with  the  present  practice  of  the  Conveyancing  Counsel,  and 
with  the  alteration  of  condition  8  rendered  necessary  by  the  R.  S.  C, 
O.  51,  r.  3a. 

1.  No  person  is  to  advance  less  than  £  at  each  bidding.  Ordinarv 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot,  which  has  been  conditions  of 
fixed  by  the  Judge  to  whom  this  cause  is  assigned.  ^.^jg  j^  ^j^g 

Ch.  D. 
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Bad  title  not 
forced  on 
jjurchaser. 

Land  Auction 
Act,  1867, 
reserved 
price,  etc. 


In  preparing  the  conditions  of  sale,  it  should  be  home  in 
mind  that  in  the  Chancery  Division,  conditions  framed  with 
a  view  to  forcing  a  bad  title  upon  a  purchaser  will  not  be 
allowed.      Moreover,  by  the  Sale  of  Land  by  Auction  Act, 


3.  Each  purchaser  is  at  the  time  of  sale  to  subscrihe  his  name  and 
address  to  his  bidding  and  the  abstract  of  title,  and  all  written  notices 
and  communications  and  summonses  are  to  be  deemed  duly  delivered  to 
and  served  upon  the  purchaser  by  being  left  for  iiim  at  such  address, 
unless  or  until  he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit  of  £  per 
cent,  on  tlie  amount  of  his  purchase  money  to  the  person 
appointed  by  the  said  Judge  to  receive  the  same. 

5.  The  Chief  Clerk  of  tlie  said  Judge  will  after  the  sale  proceed  to 
certify  the  result,  and  the  day  of  at 

of  the   clock  noon  is   appointed  as  the  time   at   which  the 

purchasers  may,  if  they  think  tit,  attend  by  their  solicitors  at  the 
Chambers  of  the  said  Judge  at  the  Royal  Courts  of  Justice,  London,  to 
settle  such  certificate.  The  certificate  will  then  be  settled,  and  will  in 
due  course  be  signed  and  filed,  and  become  binding  without  further 
notice  or  expense  to  the  purchasers. 

6.  The  vendor  is  within  [  ]  days  after  such  certificate  has 
become  binding  to  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract 
of  the  title  to  the  lot  or  lots  purchased  by  him,  subject  to  the  stipulations 
contained  in  these  conditions.  And  each  purchaser  is,  within  four  days 
after  the  actual  delivery  of  the  abstract,  to  deliver  at  the  office  of 
solicitor,  at  in  the  county  of  a  statement  in  writing 
of  his  objections  and  requisitions  (if  any)  to  or  on  the  title  as  deduced  by 
such  abstract,  and  upon  the  expiration  of  such  last-mentioned  time — and 
in  this  respect  time  is  to  be  deemed  of  the  essence  of  the  contract — the 
title  is  to  be  considered  as  approved  of  and  accepted  by  such  purchaser, 
subject  only  to  such  objections  and  requisitions,  if  any. 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at  the 
sale,  to  pay  the  value  of  all  timber  and  timber-like  trees,  tellers,  and 
pollards,  if  any,  on  the  lot  purchased  by  him,  down  to  Is.  per  stick, 
inclusive,  the  amount  thereof  to  be  ascertained  by  a  valuation  to  be 
made  in  manner  following ;  that  is  to  say,  each  party  (vendor  and 
purchaser),  or  their  respective  solicitors,  is  within  days  after  the 
Chief  Clerk's  certificate  has  become  binding  to  appoint  by  writing  one 
valuer,  and  give  notice  in  writing  to  tiie  other  party  of  such  appointment, 
and  the  valuers  so  appointed  are  to  make  such  valuation,  but  before  they 
commence  their  duty  they  are  to  appoint  an  umpire  by  writing,  and  the 
decision  of  such  valuers  if  they  agree,  or  of  such  umpire  if  they  difagree, 
is  to  be  final ;  and  in  case  the  purchaser  shall  neglect  or  refuse  to 
appoint  a  valuer,  and  give  notice  thereof  in  the  manner  and  within  the 
time  above  specified,  the  valuation  is  to  be  made  by  the  valuer  appointed 
by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

8.  Each  purchaser  is,  under  a  direction  signed  by  the  Chief  Clerk,  or 
(at  the  option  of  the  purchaser)  an  order  for  that  purpose  to  be  obtained 
by  the  purchaser,  or  in  case  of  his  neglect,  under  an  order  for  that 
purpose  to  be  obtained  by  the  vendors  at  the  cost  of  the  defaulting 
purchaser,  upon  application  at  the  Chambers  of  the  said  Juilge,  to  pay 
the  balance  of  his  purchase  money  togither  untJi  the  amount  of  the 
valuation  under  the  seventh  condition,  if  any,  into  Court  to  the  credit  of 
this  cause  on  or  before  tlie  said  day  of  and 
if  the  same  is  not  so  paid,  then  the  purchaser  is  to  pay  interest  on  his 
purchase  money,  including  the  amount  of  such  valuation  at  the  rate 
of  £                per  cent,  per  annum  from  the                day  of                to  the 
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1867  (c.  48),  s.  5,  (s)  the  particulars  or  conditions  of  sale  by- 
auction  of  any  land  must  state  whether  it  is  to  be  sold  with- 
out reserve,  or  subject  to  a  reserved  price,  or  whether  a  right 
to  bid  is  reserved.     If  it  is  stated  that  the  sale  is  subject  to  When  illegal 

a  reserved  biddino;,  it  is  illegal  for  the  vendor  to  employ  a  *°  employ 

,  .  .  person  to  bid. 

person  to  bid  up  to  the  reserved  price,  unless  the  right  to 
do  so  is  also  expressly  stipulated  for.  (i) 

The  instructions  to  the  auctioneer  should  be  signed  by  the  Instructions  to 
Eegistrar ;  and  the  latter  should  take  from  the  auctioneer  an  auctioneer. 
undertaking  signed  by  him,  to  pay  the  amount  of  the  deposit 
or  deposits  into  Court  within  a  limited  time ; — according  to 
the  practice  in  the  Chancery  Division  in  the  case  of  deposits 
not  exceeding  £200  in  the  whole.  When  the  property  is  sold 
in  one  lot,  or  without  reserve,  the  following  form,  which 
applies  to  a  sale  in  lots  where  there  are  reserved  prices,  can 
be  easily  adapted. 

Mr.  A.    B.,   the   person   appointed   to   sell   the  property  Form  17. 
advertised  for  sale  in  this  Action,  [Matter]  is  requested  to  Directions  to 
attend  to  the  following  directions  :—  auctioneer  in 

^^  CRS6  or  sd,l6  in 

The  sale  is  to  be   conducted  in  accordance  with  the  ac-  jots  with 

reserved 


day  on  which  the  same  is  actually  paid  *     Upon  payment  of  the  purchase  s  •  W 

money  in  manner  aforesaid,  the  purchaser  is  to  be  entitled  to  possession,      *  To  be 
or  to  the  rents  and  profits,  as  from  the  day  of  down  altered  if  the 

to  which  time  all  outgoings  are  to  be  paid  by  the  vemlors.  4th  or  7th 

9.  If  any  error  or  mis-statement  shall  appear  to  have  been  made  in  the  condition  not 
above  paniculars,  such  error  or  mis-statement  is  not  to  annul  the  sale  inserted.    This 
or  entitle   the   purchaser   to   be   discharged   from   his   purchase,    but   a  to  be  in 
compensation  is  to  be  made  to  or  by  the  jiurchaser,  as  the  case  may   be,  accordance 
and  the  amount  of  such  compensation  is  to  be  settled  by  the  said  Judge  with  the  order 
at  Chambers.  directing  the 

[^Add  to  these  such  conditions  respecting  the  title  and  title-deeds  as  the  sale. 
conveyancing  counsel  shall  advise  to  he  necessary  or  proper. ~\ 

Lastly.  It  the  purchaser  shall  not  pay  his  purchase  money  at  the  time 
above  s[)ecified,  or  at  any  other  time  which  may  be  named  in  any  order 
for  that  purpose,  and  in  all  other  respects  perform  these  conditions,  an 
order  may  be  made  by  the  said  Judge  upon  application  at  Chambers  for 
the  resale  of  the  lot  purchased  by  such  purchaser,  and  for  payment  by 
the  purchaser  of  the  deficiency,  if  any,  in  the  price  which  may  be 
obtained  upon  such  re-sale  and  of  all  costs  and  expenses  occasioned 
by  such  default. 

(s)  The  old  practice  in  Chancery  of  opening  biddings  in  favour  of  a  Old  practice 
purchaser  who   offers   a   higher   price   for   the   property   sold   has  been  of  ojif'iiintr 
abolished  by  tliis  Act  except  in  cases  of  fraud  or  misconduct  in  the  sale  :  biddnvjs. 
see   Griffith  v.   Jones,   15  Eq.   27'J  ;    Delves  v.  X».,  20   Eq.  77  ;    Guest  v. 
Smythe,  5  Ch.  .551.     The  principle  of  the  Act  applies  to  a  sale  in  Court 
by  private  contract:  Re  Bartlett,  16  Ch.  D.  561. 

(t)  Gilliat  V.  G.,  d  Eq.  60;  Union  Bank  v.  Munster,  37  Ch.  D.  51 
(fictitious  bidding  by  a  stranger). 

(it)  See  Cox's  Forms  by  Biddle,  3rd  ed.  328. 
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companying  printed  particulars  and  conditions  signed  by  the 
Eegistrar.     This   print   is   to   he  carefully   preserved,    and 
returned  to  the  Registrar  with  the  certificate  of  the  result  of 
the  sale. 
Note  as  to  The  sale  is  to  he  subject  to  the  reserved  biddings  specified 

reserved  j^  ^j^g  accompanying  note,  (v) 

'  This  note  is  not  to  be  opened  till  the  time  of  sale.      The 

°n  d  b^f  •     I'eserved  biddings  are  not  to  be  divulged  to  any  person  either 

gale- amount  ^t,  or  at  any  time  after  the  sale. 

of  reserves  In  case  there  should,  as  to  any  lot,  be  no  bidding  equal  to 

not  to  be  or  higher  than  the  reserved  bid,  the  person  appointed  to  sell 

divulged.  jg  ^Q  declare  that  such  lot  is  not  sold,  but  has  been  bought  in 

on  account  of  the  persons  interested  in  or  entitled  to  the 

property. 

The  accomppnying  bidding  paper  is  to  be  carefully  filled 

The  highest  sum  bid,  whether  the  lot  is  sold  or  not,  is 
to  be  inserted  in  the  second  column.  In  the  event  of  no 
person  bidding  for  any  lot,  the  words  "  no  bidding "  are 
to  be  written  in  the  second  column,  opposite  the  number 
of  such  lot.  "When,  although  there  is  a  bidding,  the  lot  is 
not  sold,  the  words  "  not  sold  "  are  to  be  written  in  the  third 
column. 

The  purchasers  are  to  sign  their  names  in  the  third  column, 
and  any  person  who  purchases  as  agent  for  another  must  so 
sign ;  otherwise  he  must  be  treated  as  the  purchaser.  The 
purchaser's  address  and  quality  are  to  be  fully  stated  in  the 
fourth  column.  When  the  purchaser's  signature  is  not  plain, 
or  initials  are  used,  a  note  must  be  put  at  the  foot  of  the 
bidding  paper  as  follows  : — 

"  The  name  of  the  purchaser  of  lot  is  "  (here 

insert  plainly  the  name  in  full). 

(Title  of  Action^ 

Form  18.  This   Bidding   Paper   marked  was   produced  and 

Bidding  shown  to  [J..  B.  auctioneer^  and  is  the  same  as  is  referred  to 

Paper,  (lo)        in  the  Certificate  of  the  Eesult  of  Sale  signed  by  him  and 
dated  the  18 

We  whose  names  are  hereunder  subscribed  respectively 
bid  at  the  Sale  by  Auction  in  the  above  action  on  the 
day   of  ,   the   sums   set   opposite  to  our   respective 

names  for,  and  became  the  purchasers  of  the  respective  lots 

Reserved  price       (v)  This   should  be   signed  by   the  Registrar  and  be  given   to   the 

to  be  under        auctioneer  under  scaled  cover. 

sealed  cover.  (w)  Davidson  on  Conveyancing,  598. 
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specified  in  the  particulars  produced  at  such  sale,  the  numbers 
of  which  are  set  opposite  to  our  respective  names,  subject  to 
the  conditions  also  produced  at  such  sale. 


No.  of  Lot. 

Amount  of  Highest 
Bidding. 

Signatures  of  the 

Purchasers  of  the  Lots 

sold. 

Purchaser's  Address 
and  Quality. 

1 

2 

3 

The  solicitor  having  the  conduct  should  attend  at  the  sale  ;  Attendance 
and  the    result  should  he  certified  under  the  hand   of  the  at  sale. 
auctioneer  and  such  solicitor,  (x)     This  certificate  should  be 
left  with  the  Kegistrar  at  least  one  clear  day  before  the  day 
fixed  for  making  his  certificate  of  the  result  of  the  sale,  (jf) 


{Title  of  Action.') 

I,  A.B.,  of  ,  auctioneer,  the  person  ap-  portn  19. 

pointed  to  sell  the  estate  comprised  in  the  particulars  here-  Certificate  of 
inafter  referred  to,  hereby  certify  as  follows  : —  result  of  Sale. 

"^  "^  (RS.C, 

1.  I  did  at  the  time  and  place,  in  the  lots,  and  subject  to  ^PP-  ^' 
the  conditions  specified  in  the  said  particulars  and  conditions  ^^^'^  •^^)* 
of  sale  hereto  annexed  and   marked  A.,  put  up  for  sale   by 
auction  the  estates  described  in  the  said  particulars. 

The  result  of  the  sale  is  truly  set  forth  in  the  bidding  paper 
hereto  annexed  and  marked  B. 

2.  I  have  received  the  sums  set  forth  in  the  fourth  column 
of  the  schedule  hereto  as  deposits  from  the  respective 
purcliasers  whose  names  are  set  forth  in  the  second  column 
of  the  said  schedule  opposite  the  said  sums  in  respect  of  their 
purchase  money  leaving  the  sums  set  forth  in  the  fifth 
column  of  the  said  schedule  due  in  respect  thereof. 


(a;)  See  E.  S.  C,  0.  51,  r.  6rt. 
{]))  Compare    E.    S.    C,    O. 
condition  5. 


51,    rr.     6    and    6a,    and    Form     16, 
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Preparation 
of  abstract. 

Requisitions. 


Sale  by 
private 
contract. 


Application 
to  approve. 


Evidence  in 
support. 


Sanction 
subject  to 
variation. 

Service  of 
application. 


ADMINISTRA  TION. 
The  Schedule  above  referred  to. 


No.  of 
Lot. 


Name  of  Pur- 
chaser. 


Amount  of 
Purchase  Money. 


Amount  of 
Deposit  received. 


Amount  remain- 
ing due. 


(Signed) 


A.B. 

Auctioneer, 


To  the  best  of  my  belief  the  above  certificate  is  correct. 

(Signed)  C.B. 

The  Solicitor  for 
the  party  having  the  conduct  of  the 
above-mentioned  sale. 

The  solicitor  for  the  party  having  the  conduct  of  the  sale 
delivers  the  abstract  of  title  to  the  solicitor  for  the  purchaser 
of  the  property  when  sold.  The  requisitions  or  objections  to 
the  title,  if  any,  are  delivered  by  the  latter  to  the  former  as  in 
the  case  of  an  ordinary  sale  out  of  Court.  This  is  also  the 
practice  in  the  case  of  a  sale  by  private  contract. 

When  it  is  intended  to  sell  by  private  treaty,  the  proper 
course  is  for  the  intending  purchaser  to  enter  into  a  con- 
ditional contract  with  the  person  having  the  conduct  of  the 
sale,  or  some  other  party  to  the  action — i.e.,  a  contract  for  the 
sale  of  the  property  on  terms  agreed  upon,  but  made  con- 
ditional on  its  being  approved  by  the  Judge.  Then  an  appli- 
cation should  be  made  by  one  of  the  parties — usually  by  the 
solicitor  of  the  party  having  the  conduct  of  the  sale — that  the 
contract  may  be  approved,  (z)  The  application  should  be 
supported  by  affidavit,  showing  that  its  terms  are  likely  to 
be  more  beneficial  than  a  sale  by  auction.  If  the  Court 
sanctions  the  contract,  it  will  be  carried  into  effect ;  but 
sometimes  it  will  only  be  sanctioned  subject  to  the  purchaser 
consenting  to  a  particular  variation  which  the  Judge  con- 
siders proper  to  be  made.  The  application  should  be  served 
upon  the  party  or  parties  entitled  to  attend  the  proceediogs  as 
to  the  sale  of  the  projoerty.  It  need  not  be  served  on  the 
purchaser,  but  if  he  should  be  represented  on  the  applica- 
tion, he  may  then  consent  to  any  variation  which  the  Judge 
may  consider  necessary. 

(z)  See  E.  S.  C,  O.  51,  r.  la,  infra. 
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Take  notice,  etc.  [Precedent  2,  supra,  p.  31]  for  an  order  Precedent  20. 
that  the  conditional  contract  dated,  etc.,  entered  into  between  Application 
A.  of  the  one  part  and  B.  of  the  other  part,  for  the  sale  to  ^°  ^^^"^J 
the  said  B.,  at  the  sum  of  £       ,  of  the  hereditaments  therein  contracTLto 
mentioned,  heing  (part  of)  the  real  [leasehold  or  copyhold]  effect. 
estate  directed  to  be  sold  by  the  judgment  [order]  dated,  etc., 
may  be   carried   into  effect.      And   that   the  costs   of  thiig 
application  may  be  costs  in  the  Action. 

I,  C.  D.,  of  Auctioneer  and  Land  Agent  and  Valuer,  Precedent  21. 

make  oath  and  say  as  follows  : — •  Affidavit  in 

(1.)  [Adapt  Precedent  15  note  (J)  paragraph  1  as  to  experience,  *"1'P°^'  ? 
etc.,  of  the  Auctioneer. '\  confirm 

(2.)  I  have  recently,  on  the  instructions  of  one  of  conditional 

the  above-named  Defts.,  made  a  careful  survey  and  valuation  contract. 
of  the  messuage  and  hereditaments  comprised  in  the  condi- 
tional contract  now  produced  and  shown  to  me  marked 
purporting  to  be  made  between  A.  of  the  one  part,  and  B.  of 
the  other  part  [or  as  may  be],  for  the  sale  of  the  same 
messuage  and  premises  [and  which  sale  was  negotiated 
by  me]. 

(3.)  To  the  best  of  my  judgment  and  belief  the  sum  of 
£i  is  the  full  and  fair  selling  value  of  the  said  messuage 

and  premises,  and  quite  as  much  as  is  likely  to  be  obtained 
if  the  same  should  be  put  up  for  sale  by  public  auction. 

(4.)  In  my  opinion  it  will  be  for  the  benefit  of  all  parties 
interested  in  the  said  messuage  and  premises  that  the  said 
contract  should  be  confirmed  and  carried  into  eflect. 

The  order  will  follow  the  terms  of  Precedent  3i.  (a)  ^^        Form  of  order. 

Whether  the  sale  be  by  private  contract  or  by  auction,  Payment  of 
when  the  purchaser  shall  have  satisfied  himself  that  a  good  purchase 
title    to    the    property    has    been    shown,    and    the    draft  q^^^I  "^^^ 
conveyance   shall   have   been    settled,   he   should    pay   into 
Court  his   purchase  money,   or  the  unpaid  balance  thereof 
with  any  interest  payable  thereon,  and  the  amount  of  any 
other  money  which  may  be  payable  under  the  conditions  of 
or  contract  for  sale — e.g.,  the  amount  of  valuation  of  fixtures 
or  furniture ;  and  thereupon  he  will,  in  general,  be  entitled 
to   have   a   conveyance    of    the   property   executed    by   all  Ri^ht  of 
necessary  parties  and  to  be  let  into  possession  or  receipt  of  purchaser  to 
the  rents  and  profits.      In  the  absence  of  dispute  between  anTto'^"^'' 
the  parties,  no  order  need  in   general  be  made  for  any  of  possession, 
these  purposes.     The  cashier  of  the  Court  will  receive  the 
money  upon  the  written  direction  of  the  Registrar.     In  the 
(a)  Seton,  290. 

2   B 
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Stop  order        Chancery  Division  a  direction  of  this  kind  is  signed  by  the 
on  purchase      Qj^j^f  Qlerk  under  the  E.  S.  C,  0.  51,  r.  3a,  upon  a  form  of 

money.  .  .  ... 

lodgment  schedule  which  contains  a  direction  in  the  nature 
Effect  of.  of  a  stop  order  in  favour  of  the  purchaser.     The  effect  of 

this  direction  is  that  upon  being  entered  in  the  proper  books 
of  the  Paymaster-General,  it  will  prevent  the  money  being 
paid  out  of  Court  or  dealt  with  without  notice  to  the 
purchaser.  (6)  There  should  be  an  entry  corresponding  to 
this  in  the  County  Court  books ;  but  the  fact  of  its  repre- 
senting the  proceeds  of  sale  of  the  property  should,  of  itself, 
prevent  the  money  being  dealt  with  without  notice  to  the 
purchaser.  Before  any  order  can  be  made  dealing  with  the 
money,  it  must  be  proved  that  such  notice  has  been  given — 
unless  the  purchaser  appears  and  consents.  In  the  latter 
Costs  of  case  the  rule  in  the  Chancery  Division  is  that  the  purchaser 

purchaser.        ^-^^  be  entitled  to  his  costs  of  so  appearing,  if  he  has  not 
obtained  his  conveyance.     If  he  has,  then  he  must,  as  a  rule, 
Authority         bear  his  own  costs.     It  is  usual,  on  the  purchaser  obtaining 
from  pur-         j^-g  conveyance,  for  the  solicitor  havino;  the  conduct  of  the 

chaser  to  ''  ° 

(b)  A  stop  order  may  be  made  whether  the  person  applying  for  the 

same  is  or  is  not  a  party  to  the  action,  to  the  credit  of  which  the  fund  is 

standing — e.g.,  a  purchaser  or  mortgagee  of  a  share  in  a  fund  subject  to 

the  trusts  of  a  will  or  a  judgment  creditor.     Before  the  Judicature  Acts 

the  Court  of  Chancery  woiild  not  grant  a  stop  order  in  favour  of  a  judg- 

Char2in2  nient  creditor  at  Common  Law,  unless  he  iirst  obtained  a  charging  order 

order  f^^™  *^*^  Court  in  which  the  judgment  had  been  obtained  :  see  1  &  2  Vict. 

1  &  '>'  Vict         ''•  11^'  ^^-  1^'  1^  ;  3  &  4  Vict.  c.  82,  s.  1.     This  is  not  now  necessary  :  see 

^i{q        '        E.  S.  C,  O.  46,  r.  1;  Shaw  v.  Hudson,  48  L.  J.  Ch.  689;  Hopewell  v. 

ss   14' 15  Barnes,  1  Ch.  D.  630.     The  order  may  be  made  at  any  time  after  the 

3  '&  4' Vict         order  for  payment  into  Court  has  been  made,  and  even  before  actual  \>&y- 

c   82  s  1  '        luent :  Shaw  v.  Hudson,  supra.     The  application  for  such  an  order  was 

R  S  C    0  *46      formerly  made  in  the  Court  of  Chancery  by  petition  ;  but  it  is  now  made 

j.'j"   ''     '      'in   the   Chancery   Division  on   application    by  summons    in    Chambers, 

except  in  the  case  of  a  first  application  relating  to  a  fund  exceeding  £1000 

C^ t/  J  P'^^'^  ^'^^^  Court  under  the  Trustee  Act,  1893:  He  Toogood,  56  L.  T.  703, 

An  application  in  the  County  Court  may  be  made  either  by  petition  or 

other  formal  application ;    and  it  should    be    supported  by  an  affidavit 

proving  the  applicant's  title.      When   the   application    is   made  by  an 

assignee  of  the  fund  sought  to  be  affected,  or  by  a  judgment  creditor  of 

the  person  interested,  it  should  be  served  on  the  assignor  or  debtor, 

unless  he  joins  in  the  application,  but  not  on  the  other  persons  interested  : 

Glazbrooli  v.   Gillatt,  9  B.  611.      The  Court  requires  the  applicant  to 

submit  to  pay  any  costs,  charges,  or  expenses  which,  by  reason  of  the 

order  having  been  obtained,  shall  be  occasioned    to    any  party  to  the 

action  or  matter,  or  any  persons  interested  in  auy  moneys  or  securities  to 

be  affected  by  the  order,  and  which  the  Judge  in  his  discretion  shall 

consider  ought  to  be  paid :  see  K.  S.  C,  O.  46,  r.  12.     As  to  the  priority 

obtained  by  obtaining  a  stop  order,  see  Chapter  IV.,  infra.     As  to  the 

mode  of  obtaining,  in  the  Chancery  Division,  a  notice  having  the  effect 

of  a  writ  of  distringas  under  5  Vict.  c.  5,  ss.  4,  5,  see  R.  S.  C,  O.  46, 

rr.  4-11,  14. 
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sale   to   take  from   the  former   an   acknowledgment   of  its  vendor's 
receipt  consenting  to  the  application  of  or  dealing  with  the  ^oli'^'toi"- 
purchase  money  as  the  Court  may  direct,  and  authorizing 
the  solicitor  having  the  conduct  to  appear  for  the  purchaser 
from  time  to  time,  as  may  be  necessary,  and  to  consent  to 
any  order  which  may  be  required  in  relation  thereto. 

If  the   title   is  disputed,  it   is   competent  for  either  the  Disputed 
purchaser  or  the  party   having  the  conduct  of  the  sale  to  ^'V*^ ' 

,        .  rGr6renc6  to 

make  an  application  for  an  inquiry  as  to  the  title ;  in  which  couveyancinff 
case  the  order  will  usually  name  some  conveyancing  counsel  counsel, 
before  whom  the  abstract  is  to  be  laid,  and  upon  the  result 
of    this    opinion,   the   Registrar   will    base    his   certificate. 
Either     party    may    make    an    application    to     vary    this 
certificate   as  in   the   case   of  any  other  certificate   of  the 
Eegistrar ;  but  the  more  usual  course  is  for  the  party  having  payment  of 
the  conduct  of  the  sale  to  make  an  application  according  to  purchase 
Precedent  22  next  set  forth  to  compel  the  purchaser  to  pay  n  °°Y  ''^*° 
his  purchase  money  into  Court,  or  for  the  purchaser  to  apply  Diggharo-e  of 
that   he   may   be   discharged   from   his   purchase.     On   the  purchaser, 
hearing  of  such  application  the  Court  will,  if  possible,  decide 
the  questions  in  dispute  as  to  the  title,  or  if  they  cannot  then 
be  conveniently  argued  in  Court,  they  may  be  referred  to  a 
conveyancing   counsel   for   his   opinion,  in  which   case   the 
Eegistrar  will,  according  to  the  result  of  the  opinion,  make  a 
certificate  as  stated  above.     The  costs  of  such  an  api^lication  Costs  of  appli- 
and  of  the  reference  as  to  title  will  in  general  abide  the  cation  and 

,  reference. 

event. 

If  the  purchaser,  after  accepting  the  title,  and  after 
request,  neglect  or  refuse  to  pay  his  purchase  money  into 
Court,  a  notice  of  application  should  be  served  upon  him 
or  his  solicitor,  which  will  be  somewhat  as  follows : — 

Take  notice,  etc.,  [Precedent  2,  p.  31]  for  an  order  that  Precedent  22. 
A.  B.,  the  person  certified  by  the  Registrar's  Certificate  herein  Notice  of 
dated,  etc.,  to  be  the  purchaser  of  the  hereditaments  comprised  ^PP'^cation 
in  Lot         part  of  the  real  estate  sold  under  the  Order  in  this  of^purchare 
action  dated,  etc.,  may  be  ordered  on  or  before  the  money  into 

18  to  pay  into  Court  to  the  credit  of  this  Action  "the  Court, 
account  of  the  Testator's  real  estate"  the  sum  of  £ 
(being  the  balance  of  the  purchase  money  for  the  said 
premises,  after  deducting  the  sum  of  £  the  amount  of  the 
deposit  paid  by  the  same  purchaser  at  the  time  of  sale), 
together  with  interest  thereon  at  the  rate  of  £  per  cent. 
per  annum  from  the  18       to  the  day  of  payment, 

2  B  2 
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[or  that  an  inquiry  may  te  made  whether  a  good  title  can  be 
made  to  the  said  premises]  and  that  the  said  purchaser  may 
be  ordered  to  pay  the  applicant's  costs  of  and  incident  to 
this  application  and  consequent  thereon. 

Upon  application,  etc.,  [^Precedent  2,  supra,  p.  192.]  And  the 
Judge  being  of  opinion  that  the  said  A.  B.  is  to  be  deemed 
to  have  approved  of  and  accepted  the  title  to  the  said 
hereditaments  comprised  in  Lot  part  of  the  real  estate  of 
the  Testator  sold  under  the  Order  dated,  etc.  It  is  ordered 
that  the  said  A.  B.  do  on  or  before  the  18      pay  into 

Court  to  the  credit  of  this  Action  "  Proceeds  of  sale  of  the 
Testator's  real  estate  "  the  sum  of  £  being  the  balance  of 
the  purchase  money  for  the  premises,  after  deducting  the 
sum  of  £  paid  as  a  deposit  at  the  time  of  sale ;  and  the 
sum  of  £  for  interest  thereon  at  the  rate  of  £  per  cent, 
per  annum  from  the  18      to  the  18      after 

deducting  income  tax,  making  together  £  .  And  it  is 
ordered  that  upon  such  payment  being  made  the  said  A.  B. 
be  let  into  possession  [receipt  of  the  rents  and  profits]  of  the 
premises  from  the  18      and  all  proper  parties  are  to 

join  in  and  execute  a  proper  conveyance  of  the  premises  to 
the  Kaid  A.  B.,  or  as  he  shall  direct,  such  conveyance  to  be 
settled  by  the  Judge  in  case  the  parties  differ.  And  the 
said  sum  of  £  is  not  nor  is  the  interest  to  accrue  due 
thereon  to  be  paid  out  of  Court  or  otherwise  dealt  with 
without  notice  to  the  said  A.  B.  Payment  of  costs  hy  A.  B. 
as  in  Precedent  2,  supra,  2^-  194. 

In  all  cases  where  a  sale,  mortgage,  partition  or  ex- 
change is  ordered,  the  Court  or  a  Judge  shall  have  power, 
in  addition  to  the  powers  already  existing,  with  a  view  to 
avoiding  expense  or  delay,  or  for  other  good  reason,  to 
authorise  the  same  to  be  carried  out,  either  as  at  present — 
(1)  by  laying  proposals  before  the  Judge  in  Chambers  for 
his  sanction;  or  (2)  by  proceedings  altogether  out  of  Court, 
any  moneys  produced  thereby  being  paid  into  Court  or  to 
trustees,  or  otherwise  dealt  with  as  the  Judge  in  Chambers 
may  order.  Provided  always,  that  the  Judge  shall  not 
authorise  the  said  proceedings  altogether  out  of  the  Court, 
unless  and  until  he  is  satisfied,  by  such  evidence  as  he  shall 
deem  sufficient,  that  all  persons  interested  in  the  estate  to  be 
sold,  mortgaged,  partitioned,  or  exchanged  are  before  the 
Court  or  are  bound  by  the  order  for  sale,  mortgage,  partition 
or  exchange,  and  every  order  authorising  the  said  pro- 
ceedings  altogether   out  of  Court  shall  be   prefaced  by  a 
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declaration  that  the  Judge  is  so  satisfied  as  aforesaid,  aud  a 
statement  of  the  evidence  upon  which  such  declaration  is  made. 
An  order  for  sale  under  this  Eule  should  be  made  subject 
to  a  reserve  price,  and  to  the  remuneration  of  the  auctioneer 
being  fixed  by  the  Judge,  and  should  be  prefaced  by  a 
declaration  that  the  Judge  is  satisfied  by  the  evidence  that 
all  persons  interested  in  the  estate  to  be  sold  are  before  the 
Court  or  are  bound  by  the  order  for  sale,  (c) 

Section  XIX. — Begistrar^s  Certificate. 

When  the  Eegistrar  shall  have  taken  and  made  the 
accounts  and  inquiries  directed  by  the  decretal  order,  and 
vphen  the  sale  of  any  property  directed  to  be  sold  shall  have 
been  completed,  he  will  certify  the  result  to  the  Judge  by 
his  general  Certificate  prepared  and  signed  in  accordance 
with  the  following  Rules. 

Where  a  Eegistrar  has  been  ordered  to  certify  to  the  Judge  C.  C.  R.,  0.  24, 
upon  any  matter,  he  shall  present  to  the  Judge  a  certificate  I:  ^?\     , 

...,,,.  Kegistrar  s 

in  writing  signed  by  him.  certificate. 

The  Eegistrar  shall  prepare  his  Certificate  seven  days  P*^!"";!  '^''^• 
before  the  day  appointed  for  presenting  the  same,  and  shall  Form'280. 
give  notice  by  post  to  all  parties  to  the  action  that  the  same 
lies  in  his  office  for  the  inspection  of  any  parties  interested 
therein  or  affected  thereby;  and  he  shall  deliver  a  copy 
thereof  to  any  person  requiring  the  same,  upon  payment  of 
the  costs  of  such  copy. 

Where    any     party    interested    in    or    affected     by    the  R-  i/- 
Eegistrar 's  Certificate  desires  to  have  the  same  varied,  he  confirmatioa 
shall  apply  by  himself,  his  counsel,  or  solicitor,  at  the  Court  of. 
on  the  day  appointed  for  presenting  the  same,  and  the  Judge 
shall  thereupon  hear  and   determine  such  application,   and 
shall  confirm  or  vary  the  Certificate,  and  make  such  further 
order  thereupon  as  he  may  think  fit. 

If  no  application  shall  be  made  to  vary  the  Certificate,  R,  18. 
it  shall  be  taken  as  confirmed,  unless  the  Judge  shall  other- 
wise order. 

An   application  to  vary  the    Chief  Clerk's  Certificate  in  Corresponding 
the    Cljancery    Division    is    usually  made    by  summons   iu  P/'^^*''^'^  '"  ^^^ 
Chambers ;    and   when     it    is    intended    to   be    argued    by  Division, 
counsel,  and  the  action  is  about   to  come  on  for  hearing  on 
(c)  Cuiuherlaiid,  etc.,  Cu.  v.  Maryport,  etc.,  Co.,  1  Ch.  (92)  03. 
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further  consideration,  the  summons  is  adjourned  so  as  to  come 
ou  with  such  hearing.  The  summons,  however,  is  first 
opened  by  the  counsel  for  the  applicant,  and  the  Judge  first 
gives  his  decision  on  the  summons.  This  course  is  a 
convenient  one ;  and  there  appears  to  be  no  reason  why  a 
corresponding  course  should  not  be  adopted  in  the  County 
Court  as  nearly  as  the  circumstances  may  permit. 

Upon  the  hearing  of  an  application  to  vary,  only  those 
respondents  who  oppose  will  be  heard ;  but  no  person 
other  than  the  applicant  will  be  heard  in  support  of  the 
application,  {d) 

No  evidence  will  be  allowed  on  an  application  to  vary  the 
certificate  which  was  not  used  before  the  Registrar,  nor  can 
an  objection  be  taken  to  any  evidence  being  allowed  which 
was  not  taken  before  the  Eegistrar.  (e)  Upon  an  application 
to  vary,  the  Court  may  sometimes  refer  the  matter  back  to 
the  Eegistrar  to  review  his  certificate,  (/)  but  where  the 
application  comes  on  to  be  heard  with  the  further  con- 
sideration and  is  successful,  it  is  usual  in  the  Chancery 
Division  to  include  the  direction  to  vary  in  the  order  on 
further  consideration. 

The  application  to  vary  should  be  served  on  all  parties 
affected  thereby.  It  will  be  somewhat  to  the  effect 
following  : — 

Take  notice,  etc.  [Precedent  2,  p.  31],  that  the  Registrar's 
Certificate  in  this  Action  dated,  etc.,  may  be  discharged  or 
varied  in  the  manner  following,  namely,  by  allowing  to  the 
applicant  the  sum  of  £  ,  being  item  No.  10  on  the 

disbursement  side  of  the  account  marked  A.,  refer led  to  in 
the  same  certificate  \_or  as  the  case  may  6e],  and  that  such 
consequential  directions  may  be  given  or  corrections  and 
alterations  made  in  the  same  certificate  as  may  be  necessary, 
and  that  the  costs  of  this  application  may  be  costs  in  the  action. 

When  an  application  to  vary  is  dismissed  it  will,  as  a  rule, 
and  in  absence  of  good  reason  to  the  contrary,  be  dismissed 
with  costs ;  but  if  it  be  successful  the  costs  will  in  general 
be  made  costs  in  the  action. 

(d)  Jaquet  v.  J.,  7  W.  K.  543.  As  to  the  nature  of  the  evidence 
required  to  enable  the  Court  to  entertain  an  application  to  vary  after  it 
has  become  binding,  see  Be  Martin,  W.  N.  (84)  112.  a-fU 

(e)  Andreio  v.  A.,  13  Jur.  400. 

(/)  Daivbemj  v.  Coglilan,  12  Sim.  520.  In  this  case  the  Court  con- 
sidered the  finding  not  justified  by  the  evidence,  and  the  parties  were,  by 
the  judgment  of  the  Court,  to  be  at  liberty  to  adduce  further  evidence ; 
see  also  Setou,  285. 
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Section  XX. — Further  consideration. 

When  the  Certificate  shall  have  been  confirmed  or  varied, 
the  action  will  come  on  for  further  consideration  or  hearing ; 
and  the  Court  will  then,  as  a  rule,  determine  all  questions 
of  construction  which  are  ripe  for  decision,  and  make  all 
necessary  declarations  as  to  the  rights  of  the  parties,  and 
deal  with  the  costs  of  the  action  so  far  as  they  have  not 
been  dealt  with  at  the  trial  or  original  hearing.  The  usual 
direction  for  the  adjournment  of  the  further  consideration 
of  the  action  pending  an  account  or  inquiry  directed  to  be 
taken  or  made  in  Chambers  does  not  in  terms  include  the 
reservation  of  costs ;  but  they  are  in  effect  thereby 
reserved,  (g) 

The  order  made  on  the  further  consideration  of  an  action  Order  on 
or  matter  must  be  in  accordance  with  the  facts  of  the  case  ™"*''  l"^  'r'^?^' 

.  .  sistent  with 

as  they  appear  on  the  previous  proceedings  m  the  action,  previous 

and  it  is  generally  based  on  the  findings  in  the  Eegistrar's  pi'oceedings. 

Certificate  as  confirmed  or  varied  as  the  case  may  be — e.g., 

if  the  Certificate  finds  in   an  administration  action  that  a 

particular  sum  lis  due  from  an  executor  or  administrator,  the 

order  on  further  consideration  will,  in  general,  direct  that 

that  sum  be  paid  into  Court — i.e.,  if  it  has  not  been  paid  in 

before,  or  if  the  Certificate  should  find  that  the  outstanding 

estate  of  an  intestate  consists  of  certain  funds  in  Court,  that 

all  his  debts  have  been  paid,  and  that  A.  and  B.  the  brothers 

of  the  intestate  are  his  sole  next  of  kin,  then  the  order  would 

in  general  direct  that  the  costs  be  taxed  and  paid  out  of  the 

funds,  and  that  the  residue  be  divided  between  A.  and  B.  in 

equal  shares. 

When  it  appears  from  the  declarations  made  on  further  Further 
consideration  or  otherwise  in   an   action   in   the  Chancery  '"accounts,  etc., 
Division  that  the  Court  has  not  before  it  sufScient  materials  further  con- 
to  make  a  final  order,  it  may  direct  further  accounts  and  sideration. 
inquiries  and  adjourn  subsequent  further  consideration  or 
reserve  liberty  to  apply.     This  course  should  be  avoided  in 
the  County  Court  on  the  ground  of  expense.  (/*) 

(g)  Seton,  160. 

(/i)  By  the  E.   S.  C,  O.  65,  r.   14c  (Nov.  1893),  it  13  provided  that  r.s.C,  0.  65, 
"  wliere  some  of  tlie  persons  entitled  to  a  distributive  share  of  a  fund  are  i-.  14.C, 
ascertained,  and  difficulty  or  delay  has  occurred,  or  is  likely  to  occur,  iu  Distributioa 
ascertaining  the  persons  entitled  to  the  other  shares,  the  Court  or  a  Judge  not  to  be 
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At  the  hearing  on  further  consideration  the  Eegistrar's 
Certificate  is  conclusive  as  to  all  findings  of  fact  stated 
therein.  If  a  party  desires  to  dispute  those  findings,  he 
should  make  an  application  to  vary  the  Certificate  within 
the  time  limited  by  0.  24,  r.  17,  above  set  forth  ;(z)  but  if 
the  Kegistrar  draws  an  incorrect  inference  from  the  facts, 
that  inference  will  not  be  binding  even  upon  a  party  who 
has  not  applied  to  vary  the  Certificate.  (/) 

If  a  party  desires  to  read  at  the  hearing  on  further 
consideration  anj^  of  the  evidence  used  before  the  Registrar 
in  Chambers,  he  must  give  notice  to  the  other  parties  of  his 
intention  so  to  do;(^)  but  if  the  Court  should  be  of  opinion 
that  such  evidence  is  unnecessary,  the  party  who  has  given 
the  notice  may  be  ordered  to  pay  to  the  other  parties  the 
extra  costs  thereby  occasioned. 

The  Court  may  admit  further  evidence  by  affidavit  at  the 
hearing  on  further  consideration,  (I)  but  not  as  a  rule  on 
matters  put  in  issue  by  the  accounts  or  inquiries  directed  by 
the  original  judgment  or  order,  unless  the  position  of  the 
parties  has  been  altered  in  the  meantime,  (m) 


Discretion ; — 
executor,  etc. 
Misconduct. 


delayed  by 
difficulties  as 
to  some 
shares. 


Section  XXI. — Costs. 

The  costs  of  an  action  for  administration  or  the  execution 
of  trusts  are  now  like  those  of  any  other  action  in  the 
discretion  of  the  Court,  except  that  the  Court  has  no  power 
to  deprive  an  executor,  administrator,  or  trustee  of  his  costs, 
unless  in  the  case  of  misconduct  on  his  part,  (n)     Where  the 

may  order  or  allow  immediate  i^aymeut  of  their  shares  to  the  persons 
ascertained  without  reserving  any  part  of  those  shares  to  answer  the  sub- 
sequent costs  of  ascertaining  the  persons  entitled  to  the  other  shares  ;  and 
in  all  such  cases  such  order  may  be  made  for  ascertaining  and  payment  of 
the  costs  incurred  down  to  and  including  such  payment  as  the  Court  or 
Judge  shall  thiok  reasonable." 

(i)  Lamhe  v.  Orion,  8  W.  E.  111. 

(J)  Adams  v.  Claxton,  6  Ves.  226. 

(70  Be  ChenneU,  8  Ch.  Div.  492. 

(Z)  Mmj  V.  Neivton,  34  Ch.  D.  347 :  Beaney  v.  Elliott,  W.  N.  (80)  99. 

(m)  In  a  somewhat  recent  case,  when  an  action  came  on  for  further 
consideration  in  the  Chancery  Division  upon  the  result  of  the  Chief 
Clerk's  Certificate  in  answer  to  accounts  and  inquiries  directed  under  the 
R.  S.  C,  O.  15,  the  Court  admitted  on  further  consideration  an  affidavit 
on  the  question  of  costs  :  Ee  Michael,  52  L.  T.  C09. 

(n)  K.  S.  C,  O.  G5.  r.  1 ;  Williams  v.  Jones,  34  Ch.  Div.  120 ;  Be  Love, 
29  Ch.  Div.  348;  Plumb  v.  Craker,  16  Q.  B.  D.  40;  Be  McClellan,  29 
Ch.  Div.  495 ;  Croggan  v.  Allan,  22  Ch.  D.  101 ;  and  sec  supra,  pp.  176, 
178. 
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action  is  a  proper  one — e.g.,  where  it  has  become  necessary  When  costs 
bv  reason  of  the  nature  of  the  will  of  the  deceased  or  of  Pj^y^J^'f  °"* 

•^  ,  .  ,  .  of  estate, 

difficulty    in   realising   or   administering   his   property,  the 

costs  of  all  proper  parties  will,  as  a  rule,  be  directed  to  be 

paid  out  of  the  estate  administered. 

Where  the  real  estate  descended  has  been  exhausted  by  Costs  of  heir, 
creditors,  the  heir,  being  in  the  position  of  a  mere  trustee, 
will  also  be  entitled  to  his  costs  as  between  solicitor  and 
client,  whether  he  be  plaintiff  or  defendant,  (o) 

Where  the  action  comprises  personal  estate  only,  the  costs  Real  estate ; — 
will  be  payable  out  of  the  personalty,  but  where  it  also  ^^^^'^  *'°^*^' 
comprises    real   estate,   they   will,   as    a    rule,   be   payable 
primarily  out   of  the   personal   estate   not   specifically   be- 
queathed, except  that  in  so  far  as  they  have  been  increased 
by  the  administration  of  the  real  estate,  they  must  be  borne 
by    that    estate.  ( p )      Where,   however,   the    testator    has  Mixed  fund, 
devised  and  bequeathed  his  real  and  personal  estate  upon 
trusts    for   sale   and   conversion,   so    as   to   form    a    mixed 
fund,  the  costs  will  be  payable   out  of  that  fund ;  and  if 
it   become  necessary   to   decide   in   what    proportions   they 
are  to  be  so  paid,  they  will  be  considered  as  payable  rate- 
ably  out  of  the  personal  estate  and  the  proceeds  of  the  real 
estate,  {q) 

In  the  Chancery  Division  executors,  administrators,  and  Charges  and 
trustees  are  entitled  to  their  costs  as  between  solicitor  and  expenses, 
client,  including  all  charges  and  expenses  properly  incurred 
by  them,  in  addition  to  their  costs  of  action ;  but  if  a  balance  Defaulting 
is  found  due  from  a  personal  representative  or  trustee,  his  <^^*^'^'i^'^i'>  ^tc. 
costs  will  be  set  off  against   such  balance,  (r)      In  order,  Liability  of 
however,    to   debar    his    solicitor    from    being    entitled    to  solicitor  to 
retain  payments  made  to  him  out  of  the  estate  in  respect  ^"'^™°'^- 
of  costs  properly  incurred,  notice  must   be  brought  home 
to  him   that   at   the   time    when    he    accepted    them,   the 
trustee  had  been  guilty  of  a  breach  of  trust,  such  as  would 

(o)  SMttler  y.  S.,  4  N.  E.  475. 

(p)  Trethewy  v.  Helyar,  4  Ch.  D.  53;  Blann  v.  Bell,  7  Ch.  D.  382;  How  far  order 
Be  Middleton,  19  Ch.  Div.  552 ;  Be  Boper,  45  Ch.  Div.  126.     See  this  as  to  costs  is 
last  case  as  to  how  far  an  order  on  further  consideratioa  directing  pay-  final, 
ment  of  costs,  but  without  reserving  subsequent    further   consideration, 
can  be  treated  as  final  upon  the  question  how  they  are  ultimately  to 
be  borne.      Qc/ol 

(q)  A.-G.  V.  Southgate,  12  Sim.  77 ;  Be  Stephens,  43  Ch.  D.  45. 

(r)  Be  Griffiths,  26  Ch.  Div.  465;  Be  Basham,  23  Ch.  D.   195;  Be 
Vowles,  32  ib.  243. 
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One  trustee  a 
beneficiary. 


Same  solicitor 
for  innocent 


preclude  him  from  resorting  to  the  trust  estate  for  payment 
of  costs,  (s) 

If  the  defaulter  become  bankrupt,  he  will,  in  general,  he 
allowed  in  full  his  costs  incurred  subsequently  to  the 
bankruptcy,  (t) 

If  there  has  been  a  contest  in  the  Probate  Division  as  to 
the  grant  of  probate  or  administration,  the  costs  as  between 
solicitor  and  client  of  the  executors  or  administrators  relating 
to  such  contest  will  be  included  in  their  charges  and 
expenses  properly  incurred,  but  there  is  no  power  to  charge 
such  costs  on  the  real  estate,  (u) 

Co-executors,  administrators,  and  trustees  must,  in  absence 
of  some  good  reason  to  the  contrary,  join  in  bringing  or 
defending  proceedings  by  or  against  them  relating  to  the 
estate  or  trust.  If  they  sever  without  sufficient  ground  for 
so  doing,  only  one  set  of  costs  will  be  allowed ;  and,  in  the 
Chancery  Division,  the  apportionment  is  in  general  left  to 
the  Taxing  Master ;  (v)  but  the  Court  will  sometimes  give 
special  directions  in  relation  thereto,  (lo) 

If  an  innocent  personal  representative  or  trustee  defend 
separately  from  a  defaulting  co-representative  or  co-trustee, 
he  will,  upon  making  good  any  balance  due  from  him,  be 
entitled  to  the  whole  costs  of  his  defence,  (x)  Charges  of 
personal  fraud  against  one  personal  representative  or  trustee 
will  justify  his  co-personal  representative  or  co-trustee  in 
severing  in  his  defence ;  (jj)  and  where  one  of  two  trustees 
happens  to  be  a  beneficiary,  it  is  preferred  in  the  Chancery 
Division  that  the  other  trustee  should  be  separately  repre- 
sented, so  that  he  may  appear  qua  trustee  only,  leaving  the 
trustee  who  is  a  beneficiary  to  appear  in  the  character  of 
beneficiary,  (z) 

If  an  innocent  representative  or  trustee  be  represented  by 
the  same  solicitor  as  the  defaulter,  the  former  will  be  entitled 

(s)  Re  Blundell,  40  Ch.  D.  370  ;  Be  Jackson,  ib.  495 ;  but  see  Staniar 
v.  Evans,  34  Ch.  D.  470. 

(t)  Smith  v.  Dale,  18  Ch.  D.  516  (one  of  two  executors  becoming  bank- 
rupt) ;  Be  Voivles,  siqyra ;  McEwan  v.  Cromhie,  25  Ch.  D.  175. 

(m)  Be  Mayhew,  5  Ch.  Div.  590 ;  Be  Price,  31  Ch.  D.  485 ;  Be  Pearse, 
W.  N.  (87)  51 ;  Be  Shaw,  W.  N.  (94)  146. 

(v)  A.-G.  V.  Wyville,  28  B.  464. 

Iw)   Walters  v.  Woorlbridge,  7  Ch.  Div.  509. 

Ix)  Prince  v.  Uine,  27  B.  345 ;  Smith  v.  Dale,  IS  Ch.  D.  518. 

(y)  Walters  v.  Woodbridge,  7  Ch.  Div.  510 ;  Williams  v.  Wight,  W.  N. 
(90)  50. 

(z)  Be  Newen,  2  Ch.  (94)  303. 
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to  the  whole  of  the  costs  which  are  common  to  the  defence  of  party  and 
both,  and  to  those  incurred  exclusively  in  relation  to  his 
own  defence;  but  not  to  those  incurred  on  behalf  of  the 
defaulter.  In  the  Chancery  Division  it  will,  in  a  case  of 
this  kind,  be  left  to  the  Taxing  Master  to  make  a  proper 
apportionment  of  the  costs,  (zz) 

The  charges  and  expenses  to  which  personal  representa-  Costs  ordered 
tives  or  trustees  are  entitled  to  be  paid  out  of  the  estate  or  hostiirparty 
trust  fund  include  the  costs  of  an  action  previously  ordered  unable  to  pay 
to  be  paid  to  them  by  a  hostile  party,  and  which  that  party  ^^J*^  ^^*^  °^ 
has  been  unable  to  pay,  and  the  costs  of  separate  defences 
where  the  severance  was  justifiable,  (a)  and  also  any  differ- 
ence between  the  costs  as   between   party  and  party  and 
those  between  solicitor  and  client,  (h) 

The  costs  of  inquiries  to  ascertain  the  person  entitled  to  R-S.C,  0.  65, 
any  legacy,  money,  or  share,  or  otherwise  incurred  in  rela-  q^^^^  '^^ 
tion  thereto,  shall  be  paid  out  of  such  legacy,  money,  or  regards 
share,  unless  the  Judge  shall  otherwise  direct.  particular 

mi        /»  ...  shares,  etc. 

The  former  rule  in  the  Chancery  Division  was  that  the 
costs  of  ascertaining  the  members  of  a  class  entitled  to  shares 
in  the  residue  were  payable  out  of  the  whole  residue  before 
division,  (c)    A  like  rule  applied  to  the  costs  of  an  inquiry  Inquiry  as  to 
whether  any  of  the  parties  had  incumbered  their  respective  incumbrances 

■»  on  sniirGS 

shares.  ((Z)  Moreover,  when  the  question  arose  whether  a 
legacy  were  paj^able  or  not,  the  general  estate  had  to  bear 
the  costs  of  deciding  that  question ;  (e)  but  when  the  legacy 
had  been  set  apart  from  the  rest  of  the  estate,  and  the  only 
question  was,  what  was  to  be  done  with  that  legacy,  then 
the  legacy  had  to  bear  the  costs.  (/) 

Only   one   set   of  costs   will   be   allowed   as   between    a  One  set  of 
residuary  legatee  and  a  mortgagee  or  purchaser  of  his  share  ^^^"^^  allowed. 
or  interest  in  the  estate,  and  these,  in  case  of  contest,  will 
generally  be  ordered  to  be  paid  to  the  mortgagee  or  pur- 
chaser or  his  solicitor. 

(22)  Compare  Watson  v.  Row,  12  Eq.  680 ;  Smith  v.  Dale,  supra  ;  McEwan 
V.  Crombie,  25  Ch.  D.  180. 

(a)  Walters  v.  Woodbridge,  supra. 

(b)  Re  Llewellin/61  Cli.  D.  328  (tenant  for  life  under  Settled  Land  Act). 

(c)  Re  Reeve,  4  Ch.  D.  8il. 

(d)  Gee  v.  Mahood,  W.  N.  (74)  207. 

(e)  A.-G.  V.  Laices,  8  Ha.  43. 

(/)  Re  Toivry,  41  Ch.  Div.  87 ;  Re  Parrott,  33  ib.  278  ;  Boycott  v.  JVe;*;- 
man,  4  W.  R.  707,  contra ;  Re  Gibbons,  36  Ch.  D.  486,  following  Re 
Birkett,  9  Ch.  D.  576  ;  see  also  Re  Barker,  39  Ch.  D.  303. 
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When  a  mortgagee  consents,  in  an  administration  action, 
to  a  sale  of  the  mortgaged  property,  lie  is  liable,  as  a  rule, 
to  have  deducted  out  of  the  proceeds  (if  they  he  insufficient 
to  satisfy  the  whole  of  the  principal,  interest,  and  costs  due 
to  him)  the  simple  expenses  of  the  actual  sale ;  because  he 
must  have  incurred  these,  if  he  had  realised  his  security  by 
action  for  that  purpose ;  {g)  but  he  is  entitled,  whether  he 
be  a  party  to  the  action  or  not,  to  add  his  own  costs  in  rela- 
tion to  the  sale  and  otherwise  to  his  debt ;  and  to  be  paid 
his  principal,  interest,  and  costs  in  priority  to  the  costs  of 
parties  to  the  action  other  than  himself. 

When  an  action  for  administration  or  the  execution  of 
trusts  is  unnecessary  or  improper,  the  Court  may  order  the 
costs  of  all  parties  to  be  paid  by  the  plaintiff  or  out  of  his 
share  in  the  estate.  (Ji) 

The  plaintiff  in  a  creditor's  action  is,  in  the  Chancery 
Division,  only  entitled  to  his  costs  as  between  party  and 
party,  unless  the  estate  be  insolvent,  in  which  case  he  is 
entitled  to  solicitor  and  client  costs,  (i)  But  if  he  com- 
mences or  prosecutes  the  action  after  distinct  information 
that  there  is  no  estate  for  the  payment  of  his  debt,  and  such 
information  prove  to  be  correct,  he  may  not  only  be  deprived 
of  his  costs,  but  may  be  ordered  to  pay  those  of  the  other 
parties,  (j) 

In  an  action  in  the  Chancery  Division  by  a  legatee, 
whether  residuary  or  general,  or  an  annuitant,  only  the  costs 
of  the  executors,  administrators  or  trustees  will  be  allowed 
as  between  solicitor  and  client  (including  charges  and 
expenses) ;  and  those  of  the  other  parties  will,  as  a  rule,  only 
be  allowed  as  between  party  and  party.     They  will,  how- 

(g)  The  other  costs  and  expenses  connected  with  the  sale  must  come 
out  of  the  general  assets  of  the  deceased :  Berry  v.  Hihblethwaife,  4 
K.  «&  J.  80 ;  Threlfell  v.  Harrison,  W.  N.  (77)  192  ;  DuiUon  v.  Withers,  31 
B.  423;  Be  Oriental  Hotels  Co.,  12  Eq.  133;  Wonliam  v.  Machin,  10  Eq. 
447.  In  the  first  two  cases  the  plaintitf  had  the  conduct  of  the  sale.  Now 
by  K.  S.  C,  O.  50,  r.  10,  the  condiict  of  the  sale  in  an  action  for  adminis- 
tration or  the  execution  of  trusts  is  given  to  the  executor,  administrator, 
or  trustee,  if  any,  in  whom  the  property  is  vested,  unless  the  Court  or  a 
Judge  shall  otherwise  direct :  Be  Love,  29  Ch.  D.  349  ;  Be  Gardner,  48  L.  J. 
Ch.  644 ;  see  also  C.  C.  E.,  1889,  O.  23.  r.  12. 

(70  Be  Blalce,  29  Ch.  Div.  917  ;  Hilliarcl  v.  Fulford,  4  Ch.  D.  393  ;  Fane 
V.  F.,  13  ih.  228.    ^  ^iV 

(i)  Be  Bichardson,  14  Ch.  D.  611.  In  Be  Burrell,  9  Eq.  443,  a 
residuary  legatee  plaintiff  was  allowed  solicitor  and  client  costs  where  the 
estate  was  insolvent. 

(i)  Be  Barnard,  32  Ch.  D.  452. 


/J-/./ y.  ^J  <f-J'> 
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ever,  lie  allowed  as  between  solicitor  and  client  if  the  estate 
be  sufficient  for  tbe  payment  of  debts,  but  insufficient  for 
payment  of  the  general  legacies  or  annuities  in  full,  (k) 
They  will  not,  in  other  cases,  be  given  out  of  the  estate  as 
between  solicitor  and  client  to  parties  other  than  executors, 
administrators,  or  trustees,  except  under  special  circum- 
stances. They  may  be  given  where  all  parties  interested 
being  sui  juris  consent ;  but  not  where  infants  are  in- 
terested. (Z) 

Parties  served  with  the  decretal  order  will  only  be  entitled  Parties 
to  their  costs  of  attending  proceedings  before  the  Registrar  attending 
in  Chambers  if  they  do  so  with  leave,  (m)  ^  " 

If  the  estate  be  insufficient  for  the  payment  of  the  costs  priority  of 
in  full,  the  executors,  administrators,  and  trustees  will  be  costs  of 
entitled  to  their  costs  (including  charges  and  expenses)  in  ' 

priority  to  those  of  the  other  parties,  (n)  who  will  be  paid 
rateably  so  far  as  the  funds  will  allow. 

A  plaintiff  in  an  action  for  administration  or  the  execution  Plaintiff 
of  trusts,  and,  in  the  former  case,  whether  he  purport  to  sue  having  no 
as  a  creditor  or  legatee  (general  or  residuary)  will,  in  general, 
be  ordered  to  pay  the  defendant's  costs  of  the  action  in  case 
it  be  dismissed  for  want  of  title  to  sue  on  the  plaintiff's  part. 
But  if  the  action   is   for   the   benefit  of  the   parties   really 
entitled — e.g.,  where  the  Court  makes  a  declaration  as  to  the 
construction  of  a  will  of  doubtful  meaning,  then  the  plain tifi", 
though  unsuccessful,  will,  in  general,  be  entitled  to  his  costs 
out  of  the  estate  (if  any).     A  fortiori  the  defendant  will  in  Defendant 
general  be  entitled  to  his  costs  if  his  presence  is  necessary  on  having  no 
the  argument  of  a  question  of  construction,  (o) 

Upon  the  principle  stated  above,  if  an  action  be  commenced  Legatee 

by  a  person  claiming  as  a  general  legatee  after  being  informed  notice  that 

(/<:)  Re  Harvey,  26  Ch.  D.  179  ;  Be  Wilhins,  27  Ch.  D.  703.     As  to  the  Overpaid 
costs  of  overpaid  residuary  legatees,  see  Re  Winslow,  45  Ch.  D.  249.  leo-atees 

(I)  Re  Ruddocl;  25  So.  Jo.  587 ;  see,  however,  Re  Bavies,  W.  N.  (91)     ° 
104,  where  Kekewich,  J.,  allowed  solicitor  and  client  costs  to  parties  not 
before  the  Court  actually,  but  only  by  means  of  a  representation  order. 

(m)  Sharp  v.  Lush,  10  Ch.  D.  473 ;  see  supra. 

(«)  Re  Mayhew.  5  Ch.  Div.  596 ;  Re  Price.  31  Ch.  D.  485;  Re  Pearse,  p  •    •.     • 
W.  N.  (S7)  51 ;  Dodds  v.  Tulce,  25  Ch.  D.  617 ;  Batten  v.  Wedgwood,  etc.,  J^^g^J^  '^ 
Co.,  28  Ch.  D.  317.     It  is  submitted  that  this  rule  should  apply  to  an        ., 
action  by  a  mortgagee  to  realise  his  security,  and  for  general  administra-     .  ■  ?-i? 
tion  of  the  mortgagor's  estate,  but  only  i-o  far  as  relates  to  the  mortgagor's  " 
general  estate,  and  not  to  the  proceeds  of   sale  of  the  mortgaged  pro- 
perty:    Cook  v.  Hart,  12   Eq.  459;    Pinchard    v.  Fellows,    17  Eq.  42], 
contra;  Tipping  v.  Power,  1  Hare,  405;  Re  Spensley,  15  Eq.  16 

(o)  Garth  v.  Townsend,  7  Eq.  223 ;  Leigkton  v.  L.,  18  Eq.  459. 
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that  there  are  no  funds  for  payment  of  his  legacy,  or  as  a 
residuary  legatee,  after  being  informed  that  there  will  be 
no  residue,  and  the  information  prove  to  be  correct,  the 
plaintiff  will,  in  general,  be  ordered  to  pay  the  costs  of  all 
parties,  (jp) 

If  an  action  be  occasioned  solely  by  reason  of  the  refusal  or 
neglect  of  an  executor,  administrator,  or  trustee,  to  render 
proper  accounts,  or  by  reason  of  vexatious  or  improper 
conduct,  or  of  a  breach  of  trust  on  bis  part,  he  will,  as  a  rule, 
be  ordered  to  pay  the  costs  of  the  plaintiff  and  all  other 
necessary  parties.  (5)  The  costs  so  ordered  to  be  paid  may 
be  not  only  those  incurred  uj?  to  the  trial,  but  also  sub- 
sequently thereto,  including  those  of  taking  any  necessary 
accounts  relating  to  the  breach  of  trust  or  other  misconduct,  (r) 

When  several  trustees  are  ordered  to  make  good  a  loss 
arising  from  a  breach  of  trust  or  other  misconduct  or  from 
any  neglect,  they  will,  in  general,  be  both  or  all  ordered  to 
pay  the  costs,  and  if  they  are  in  pari  delicto  without  actual 
dishonesty,  each  will  be  liable  for  an  equal  share  thereof ;  but 
the  Court  may  declare  that,  as  between  an  honest  and  a  dis- 
honest trustee,  they  are  to  be  borne  exclusively  by  the  latter ; 
giving  the  former  liberty  to  ajDply  after  the  whole  of  the 
costs  shall  have  been  paid  to  the  plaintiff,  (s) 

When  there  are  other  circumstances  rendering  necessary 
an  action  for  the  execution  of  the  trusts,  the  trustees  will,  in 
general,  be  ordered  to  pay  the  extra  costs  occasioned  by  the 
breach  of  trust  or  other  misconduct ;  but  they  may,  with  this 
exception,  be  allowed  their  general  costs  of  the  action  ;  {()  and 
if  a  breach  of  trust  complained  of  has  been  but  trifling  and 
has  produced  no  damage,  or  has  been  made  good  before  the 

(p)  Be  Bouse,  W.  N.  (88)  231 ;  Be  Bosworth,  58  L.  J.  Ch.  4R2  (where 
Kekewich,  J.,  lield  that  trustees,  one  of  whom  was  a  solicitor,  were  justi- 
fied in  refusing  to  furnish  accounts  before  action,  except  on  being  paid 
the  costs  of  preparing  them). 

(g)  ralairet  v.  Carew,  32  B.  564;  Be  Weall,  42  Ch.  D.  674  ;  Be  Knott, 
W.  N.  (87)  30 ;  Be  Hiclis,  W.  N.  (93)  138 ;  Bell  v.  Turner,  47  L.  J.  Ch. 
75 ;  Beacock  v.  Catling,  54  L.  J.  Ch.  743 ;  Talbot  v.  MarshfieJd,  3  Ch. 
622 ;  Be  Badcliffe,  50  L.  J.  Ch.  317 ;  Be  Cowin,  33  Ch.  D.  186.  The 
making  of  a  requisition  by  a  trustee  that  a  person  claiming  to  be  a 
cestui  que  trust  should  prove  his  title  as  such  is  not  vexatious  conduct : 
Be  Knight,  26  Ch.  D.  82. 

(r)  i'mjne  v.  Parker,  17  "W.  K.  640 ;  Eeugh  v.  Scard,  24  ib.  51 ;  Easton 
V.  Landor,  67  L.  T.  833. 

(s)  Wilson  V.  Thomson,  20  Eq.  461 ;  Dearsley  v.  Middleweek,  18  Ch.  D. 
236. 

(0  CamiMl  V.  Bainbridge,  6  Eq.  274  ;  Bell  v.  Turner,  47  L.  .J.  Ch.  75. 
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time  when  the  costs  are  being  dealt  with,  it  may  he  overlooked 
altogether ;  and  the  trustees  may  be  allowed  their  costs  in 
full,  (u) 

Trustees   may  be   refused   costs   of  action   if  they   have  Trustees 
acted    as   partisans   as   between   their   different   cestuis   que  Partisans. 
trust,  (v) 

A  trustee  who,  from  mere  caprice,  retires  from  his  office,  Trustee 
may  be  ordered  to  pay  the  costs  of  appointing  a  new  trustee  reti"ing."^^^ 
in  his  place ;  (w)  but  not  if  he  has  retired  for  any  justifiable 
reason- — e.g.,   old  age,  declining  health  disabling  him  from 
performing  his  duties,  (x)  or  by  reason  of  additional  responsi- 
bility being  imposed  upon  him.  (y) 

If  trustees  refuse  to  retire  when  the  circumstances  are  Trustees 
such  that  it  is  their  duty  so  to  do— e.a.,  where  trustees  of  a  refusing  to 

.  .    .  .    .  retii'e. 

chapel  have  changed  their  religious  opinions,  they  may  be 
ordered  to  pay  the  costs  of  an  action  rendered  necessary  by 
their  refusal,  (z) 

If  the  action  be  rendered  necessary  solely  in  consequence  of  Dispute  as  to 
a  dispute  as  to  the  amount  of  the  estate  or  of  the  residue  amount  ot 
thereof,  then  the  costs  will  probably  follow  the  event ;  and  in 
that  case  the  judgment  directing  the  usual  accounts  should 
generally  be  prefaced  by  some    such  recital   as    "  And   the  Form  of 
Defendant  alleging,  and  the  Plaintiff  denying  that  the  net  J^^gi^ent. 
residue  of  the  estate  of  the  Testator  [or  Intestate]  is  of  the 
amount  and  value  of  £      and  no  more."     If,  then,  the  defen- 
dant's allegation  should  turn  out  to  be  substantially  correct, 
the  plaintiff  will,  in  general,  be  ordered  to  pay  the  whole  of 
the  costs ;  if  a  bubstantial  further  amount  should  be  found 
due,  the  defendant  will,  in  general,  be  ordered  to  pay  the 
plaintiiFs  costs  ;  while  if  a  comparatively  small  further  sum 
were  found  due  from  the  defendant,  each  party  would  be  left 
to  bear  his  own  costs,  (a) 

In  ordinary  cases  the  Court  will  not  deal  with  the  costs  at  Costs  dealt 

the  trial  of  an  action  fur  administration  or  the  execution  of  ^^^^,  °^ 

.,,,,.  ,    .  .   .  .        further  con- 

trusts  ;  but  will  only  direct  accounts  and  inquiries  reserving  sideration. 

(m)  Fitzgerald  v.  Pringle,,  2  Moll.  534 ;  Chugg  v.  C,  W.  N.  (74)  185. 

(v)  Shaw  V.  Tliompson,  3  Ch.  D.  253;  Be  Cowin,  supra. 

{iv)  Greenwood  v.  Wakeford,  1  B.  577. 

(x)  Gardiner  v.  Downes,  22  Beav.  395  ;  Richardson  v.  Grubb,  16 
W.  K.  176. 

(tj)  Greenwood  v.  Wakeford,  supra ;  Re  Williams,  6  W.  K.  218  (ap- 
pointmeut  of  questionable  person  as  co-trustee). 

(2)  A.-G.  V.  Murdoch,  2  K.  &  J.  573. 

(«)  Re  Barrett,  W.  N.  (84)  224. 
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further  consideration,  wliicli  generally  includes  the  question 
of  costs.  But  the  case  is  otherwise  if  the  plaintiffs  title  to 
sue  comes  in  question.  That  must  be  decided  at  the  trial. 
Moreover  if  the  action  clearly  appears  to  have  been  occasioned 
by  the  defendant's  refusal  or  neglect  to  furnish  proper 
Trustees  accounts,  the  Court  may  order  him  to  pay  the  costs  up  to  and 

cost"  up  to^'^''  including  the  trial,  reserving  the  subsequent  costs. 

trial. 


Pages  286, 287, 
For  corre- 
sponding De- 
cretal Order, 
see  Nos.  56 
and  57  ;  and 
compare 
No.  58 ; 
for  Order  on 
Further  Con- 
sideration, see 
Nos.  106  and 
107. 


PKECEDENTS. 

Particulars  of  Claim. 

25.  Creditor's  Action — Personal  estate. 

No.  of  Plaint. 
In  the  County  Court  of 
holden  at 

In  the  Matter  of  the  Estate  of  X.  Y.  deceased. 

Between  A.  B.,  Plf., 

and 
C.  D.  and  E.  F.,  Exors.  [Admors.] 
of  the  said  X.  Y.  Lefts. 

Particulars  of  Claim. 

1.  The  Plf.  is  a  creditor  of  the  above-named  X.  Y.  lately 
of  in  the  County  of  deceased,  of  whom 

the  Defts.  are  the  Exors.  [Admors.],  and  the  following  are 
the  particulars  of  his  claim  : — 

Principal  due  on  the  Bond  of  the  Testator 

[or  Intestate],  dated  the  18         .     £200 

Interest  from  the  18  at  5  per 

cent.  .......         25 


£225 


Or  as  may  he 

2.  The  whole  of  the  personal  estate  of  the  said  X.  Y.  does 
not  exceed  in  amount  or  value  the  sum  of  £500. 

The  Plf.  claims  to  be  paid  the  amount  due  to  him  as 
aforesaid,  or  to  have  the  jjersonal  estate  of  the  said 
X.  Y.  administered. 

Dated  the  18 

[Signaturel 

Solicitor  for  the  Plf.  whose  OfiSce  [address"]  is  the 
place  where  he  will  accept  service  of  proceed- 
ings on  behalf  of  the  Plf. 
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26,   The  Uhe  for  the  administration  of  the  real  and  personal 
estate  of  an  Intestate. 

Description  of  Court,  etc.,  as  in  No.  25. 
In  the  Matter  of  tlie  Estate  of  X.  Y.  deceased. 

Between  A.  B.  (on  behalf  of  himself  and 
all  other  the  unsatisfied  Credi- 
tors of  the  above-named  X.  Y.)  Plf. 
and 
C.  D.,  E.  ¥.,  and  G.  H.,  Admors. 
of  the  said  X.  Y.,  and  I.  K., 
Heir-at-law  of  the  said  X.  Y.,  Defts. 


Particulars  of  Claim. 

1.  The  Plf.  is  a  Creditor  of  the  above-named  X.  Y.,  of  For  D.  0.  see 
whom  the  Defts.,  C.  D.,  E.  E.,  and  G.  H.,  are  the  Admovs.,  No.  59,  and 
and  the  Deft.,  E.  F.,  is  the  Heir-at-law.     The  following  are  ^J'^'^'^^^'f  f^^. 
the  particulars  of  the  Plf.'s  Claim,  etc.,  [_as  in  No.  25,  Par.  1,  o_  p  q]  ggg 
or  as  may  be'].  Nos.  106, 

2.  The  whole  of  the  real  and  personal  estate  of  the  said  ^-  ('')>  107. 
X.  Y.  does  not  exceed  in  amount  or  value  the  sum  of  £500. 

The  Plf.  claims  to  be  paid  the  amount  due  to  him  as 
af  )resaid ;  or  to  have  the  real  and  personal  estate 
of  the  said  X.  Y.  administered,  (b) 


27.  The  like  against  tJie  Executors  and  Devisees  of  a  Testator. 

Heading  as  in  last  Precedent,  but  describing  the  Defts.  as 
Exors.  and  Devisees  in  trust  under  the  Will  of  the  said  X.  T. 

1.  The  above-named  X.  Y.,  lately   of  in  the  For  D.  O.  see 
County  of                     was  at  the  time  of  his  death  herein-  ^'^-  ^^  '■>  '^^'^ 
after  stated,  indebted  to  the  Plf.  in  the  sum  of  £  for  ^""'57'?  ^^^d 
goods  sold  and  delivered   [or  as  may  be]  and  he  was  then  for  0.  F.'c 
also  indebted  to  several  other  persons.  see  No.  106, 

2.  The    said    X.    Y.    duly    executed    his    Will     dated  °-  (")• 
the  18  and  thereby  he  appointed  the  Defts. 

his   sole  Exors.,  and   devised  and  bequeathed  to  them  the 

(h)  This  Precedent  and  No.  25  are  framed  on  the  model  of  App.  C., 
s.  II.,  to  the  R.  S.  C,  and  are  applicable  to  simple  cases. 

2  c 
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whole  of  Hs  real  estate  absolutely,  upon  the  several  trusts  in 
and  by  the  same  Will  declared. 

3.  The  Testator  died  on  the  ,  18  ,  and  his  said 
Will  was  on  the                    18         ,  duly  proved  by  the  Defts. 

4.  The  Testator  was  at  the  time  of  his  decease  possessed 
of  some  personal  estate  and  he  was  then  also  seised  of  or 
entitled  to  a  freehold  messuage  and  hereditaments  known 
as  situated  at  in  the  County  of 

5.  The  Defts.  have  possessed  themselves  of  the  personal 
estate  of  the  Testator,  and  they  have  entered  into  and  are 
now  in  receipt  of  the  rents  and  profits  of  the  said  messuage 
and  premises ;  but  they  have  failed  to  pay  the  said  sum  of 
£  ,  and  the  same  is  still  owing  to  the  Plf. 

6.  The  whole  of  the  real  and  personal  estate  of  the 
Testator  does  not  exceed  in  amount  or  value  the  sum  of 
£500. 

The  Plf.  claims  to  be  paid  the  amount  due  to  him  as 
aforesaid  ;  or  to  have  the  real  and  personal  estate  of 
the  said  X.  Y.  administered. 


28.   Tlie  like  against   the   Executor   and   Infant  Devisees  of  a 
Married  Woman. 

For  heading  adapt  Nos.  26,  27. 

For  D.  0.  see         1.  The  above  named  X.  Y.  was  the  Wife  of  W.  Y.,  now  or 

Nos.  56,  n.  (u),  lately  of,  etc.  and  she  was  at  [(c)  and  before  the  time  when  the 
and  58 ;  also  goods  hereinafter  mentioned  were  supplied  to  her,  and  also 
compare  ^-|  ^j^^  time  of  her  death  seised  and  possessed  of  or  entitled 

JNo   o7  ;  tor  -1  .  -,  liii-i  J  t 

O  F  C.  see       to  certain  real  and  personal  estate  tor  iier  separate  use,  and 

Nos  106, n.(?;),  without  any  restraint  upon  anticipation. 

107, 108.  2.  The  said  X.  Y.  was  at  the  time  of  her  death,  and  her 

said  estate  still  is  indebted  t(j  the  Plf.  in  the  sum  of 
£  ,  for  goods  sold  and  delivered  to  her  by  the  Plf.  on 

or  about  the  18         ,  at  her  request  [(c)  and  ujoon  the 

faith  of  a  representation  then  made  by  her  to  the  Plf.  that 
her  separate  estate  would  be  liable  to  pay  for  the  same]. 

3.  The    said   X.    Y.    duly    executed   her    Will    dated  the 

18  ,  and  thereby  she  devised  and  bequeathed  all 
her  estate  both  real  and  personal  to  such  of  her  grandchildren 
as  should  be  living  at  the  time  of  her  death  and  she  thereby 
appointed  the  Deft.  C.  D.  her  sole  executor. 

4.  The  said  X.  Y.  died  on  the  18  ,  and  her 
said  Will  was,  on  the  18  ,  duly  proved  by  the 
Deft.  C.  D. 

(c)  These  words  are  not  necessary  if  the  deceased  became  indebted 
since  the  5th  December,  1893.     8ee  M.  W.  P.  Act,  1893  (c.  63),  s.  1. 
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5.  The  Deft.  C.  D.  has  failed  to  pay  the  said  sum  of 
£  ,  and  the  same  is  still  owing  to  the  Plf. 

6.  The  Defts.  E.  F.,  and  G.  H.,  are  the  only  grandchildren 
of  the  said  X.  Y.,  who  were  living  at  the  time  of  her  death ; 
and  tliey  are  both  infants. 

7.  The  separate  estite  both  real  and  personal  of  the  said 
X.  Y.  does  not  exceed  in  amount  or  value  the  sum  of  £500. 

The  Plf.  claims  to  have  an  account  taken  of  what  is  due 
to  the  Plf.,  and  of  all  other  debts  wliich  were  owing 
by  the  said  X.  Y.,  at  the  time  of  her  death,  and  to 
have  her  separate  estate,  both  real  and  personal 
administered. 


29.  By  a  Mortgagee  claiming  against  the  Executors  and  Devisees 
of  the  Mortgagor. 

Heading  as  in  No  27. 

1 .  By  an  Indenture  of  Mortgage  dated  the  1 8  por  D.  0.  see 
and  made  between  the  above  named  X.  Y.,  of  the  one  part  No.  61 ;  and 
and  the  Plf.  of  the  other  part,  in  consideration  of  the  sum  of  ^^  t°  ^-  *•  ^'^ 
£                   then  lent  by  the  Plf.  to  the  said   X.  Y.,  the  said  *'*•'  ""■  '^^^^ 
X.  Y.  covenanted  with  the  Plf.  for  payment  to  him  of  the 
principal  sum  of  £                  with  interest  thereon  at  the  rate 

of  £  per  cent,  per  annum  on  the  18         ,  and 

by  the  same  Indenture  the  said  X.  Y.  conveyed  to  the  Plf. 
in   fee   simple,    a   messuage   and    hereditaments   known    as 
,  situated   at  ,  in  the  County   of  , 

by  way   of         mortgage   to  secure  the  repayment   of  the 
same  principal  sum  of  £  and  interest  as  aforesaid. 

2.  Will  and  death  of  X.  T.  and  proof  of  his  Will  by  the  Defts. 
as  in  No.  27,  pars.  2  and  3. 

3.  The  whole  of  the  said  sum  of  £  with  the 
8um  of  £  for  interest  thereon  (making  together 
£  )  now  remains  owing  from  the  estate  of  the  said 
X.  Y.  to  the  Plf.  on  the  security  of  the  said  Indenture  of 
Mortgage ;  and  the  messuage  and  premises  comprised  in  the 
same  Indenture  are  an  insufficient  security  for  the  same. 

4.  The  said  X.  Y.  was  at  the  time  of  his  death  seised  of  or 
entitled  to  certain  real  estate  other  than  that  comprised  in 
the  said  Indenture  of  Mortgage  and  he  was  then  also  entitled 
to  some  personal  estate.  The  Defts.  have  been,  and  they  are 
now,  in  receipt  of  the  rents  and  profits  of  the  last  mentioned 
real  estate. 

5.  The  whole  of  the  estate,  both  real  and  personal,  of  the 
said  X.  Y.  including  the  said  messuage  and  premises  com- 

2  c  2 


388  ADMINISTRATION. 

prised  in  Plf.'s  said  Mortgaj^je  security,  does  not  exceed  in 
amount  or  value  the  sum  of  £500. 

The  Plf.  claims — 

1.  To  have  an  account  taken  of  what  is  due  to  the 
Plf.  for  principal,  interest,  and  costs,  in  respect  of  his 
saiil  Mortgage  security. 

2.  To  have  a  sale  of  the  messuage  and  premises 
comprised  in  the  said  Mortgage  security,  and  to 
have  the  proceeds  of  such  sale  applied  in  or  towards 
payment  of  the  amount  due  to  the  Plf.  as  aforesaid. 

3.  In  case  of  such  sale  moneys  as  aforesaid  heing 
insufficient  to  pay  the  amount  due  to  the  Plf.,  to  have 
the  deficiency  made  good  out  of  the  general  assets  of 
the  said  X.  Y.,  and  in  that  case 

4.  Administration  of  the  estate  both  real  and 
personal  of  the  said  X.  Y. 

5.  All  necessary  accounts  and  enquiries. 

6.  A  receiver  if  necessary. 


30.  Intestate's  Personal  Estate  : — Action  by  next-of-hin. 

Heading  as  in  No.  25. 

Page  288.  1.  The  above  named  X.  Y.,  lately  [formerly]  of,  etc.,  died 

For  D.  0.         intestate  on  the  18         ,  possessed  of  and  entitled 

^°- ^*5  ^'^^  to  certain  personal  estate  which  was  more  than  sufficient  for 
adaDt  No  109  •  ^^®  payment  of  his  debts,  and  funeral  and  administration 
for  pedigree,  'expenses;  but  the  whole  of  such  estate  did  not  exceed  in 
etc.,  see  No.  3,  amount  or  value  the  sum  of  £500. 

pp.  335-339.  2.  The  said  X.  Y.  left  his  sons  the  Plf.  and  the  Deft.,  and 
his  three  grandsons  [names]  (the  oidy  children  of  a  deceased 
daughter)  his  solo  next-of-kin  according  to  the  Statutes  for 
the  distribution  of  the  effects  of  Intestates. 

3.  On  the  18  ,  Letters  of  Administration  of  the 
personal  estate  and  effects  of  the  said  X.  Y.  were  ganted  to 
the  Deft. ;  and  he  has  possessed  himself  of  the  personal 
estate  of  the  said  X.  Y. 

4.  The  Plf.  has  requested  the  Deft,  to  pay  or  transfer  to 
him  his  share  in  the  personal  estate  of  the  said  X.  Y. ;  but 
the  Deft,  alleges  that  he  is  unable  safely  so  to  do  without  the 
aid  of  the  Court. 

[or  as  may  he,  see  sn/pra,  pp.  284,  285,  381,  382.] 

The  Plf.  claims  administration  of  the  personal  estate 
of  the  said  X.  Y. 
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31.    By   a  sole   residuary   or   universal   legatee   against   an 
Executor. 

Heading  as  in  No.  25, 

1.  The  Plf.  is  sole  residuary  [universal]  legatee  under  the  Page  288. 
Will    dated    the  18  ,  of  the  above-named  X.  Y.  For  p.  0  see 
lately   of                       in   the  County  of  who   died  ^^'^  ^' 

on   the  1 8         ,  and  the  Deft,  is  the  Exor.  of  the  compai-'c 

same  Will.  No.  109. 

2.  The  Deft,  has  possessed  himself  of  the  personal  estate 
of  the  Testator  to  an  amount  more  than  sufficient  for  pay- 
ment of  his  funeral  and  testamentaiy  expenses  and  debts ; 
but  he  has  not  paid  or  transferred  to  the  Plf.  the  residue  of 
such  estate  ;  and  the  same  still  remains  in  the  hands,  or 
under  the  control  of  the  Deft. 

3.  The  whole,  etc.,  as  in  No.  25,  par.  2. 

The  Plf.  claims  administration  of  the  personal  estate 
of  the  Testator. 

32.  TJie  lihe  against  surviving  Executor  and  Executor  of 

deceased  Executor. 

1.  The  above-named  X.  Y.,  lately  of,  etc.,  duly  executed  Pages  287, 288. 
his   Will    dated,    etc.,    and    thereby,    after   making   several  ^^i"  ^;  ^-  ^^^ 
pecuniary  and  specific  bequests,  he  bequeathed  the  residue  of  X^V,  'a      °^ 
his  personal  estate  to  the  Plf.  absolutel}'  and  appointed  the  pare  109. 
Deft,  and  E.  F.  his  Exors. 

2.  The  Testator  died  on  the  18  ,  and  his  said 
Will  was  on  the  18  ,  duly  proved  by  the  Deft, 
and  the  said  E.  F. 

3.  The  Deft,  and  the  said  E.  F.  possessed  themselves,  etc. 
Adapt  par.  2  of  the  last  Precedent  and  then  proceed 

4.  The  said  E.  F.  died  on  the  18  ,  and  the 
Deft.  G.  H.  is  his  sole  exor.  [administrator]. 

5.  The  whole  of  the  estate  both  real  and  personal  of  the 
Testator,  does  not,  nor  does  the  personal  estate  of  the  said 
E.  F.  exceed  in  amount  or  value  the  sum  of  £500.  (cZ) 

The  Plf.  claims— 

1.  Administration   of  the   personal   estate    of  the 
Testator. 

2.  That  the  Deft.   G.  H.   may  admit  assets  of  the 
said  E.  F.,  sufficient  to  answer  the  amount  Avhich  shall 

(rZ)  If  tlie  personal  estate  of  the  latter  exceeds  £500,  ami  assets  be  not 
admitted,  the  accounts  of  his  estate  cannot  be  taken  under  s.  07  (1)  of  the 
C.  C.  Act,  1888. 
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be  found  due  from  tis  estate  ;  or  otherwise  that  the 
usual  administration  accounts  of  the  personal  estate  of 
the  said  i-.  P.  may  be  taken  under  the  direction  of  the 
Court. 

33.  The  like  where  nothing  is  due  from  the  estate  of  the  deceased 
Executor. 

Pages  287,  Same    as   last   Precedent ;   hut   after  "  died   on   the 

F  -D  0    ee     ^^         "  "*  paragra/ph  4  add  "  without  having  received  any 
No.  68.  of  the  personal  estate  of  the  Testator  [or  having  during  his 

lifetime  fully  accounted  for  and  transferred  and  paid  to  the 
Deft.  CD.  all  the  personal  estate  of  the  Testahor  received  by 
him],  and  there  is  nijt  anything  owing  from  his  estate  to  the 
estate  of  the  Testator  ;  The  claim  will  he  the  same  as  in  No.  31. 
The  representative  of  the  deceased  Executor  and  trustee  will  not 
he  a  party  in  either  of  these  cases. 

34.  By  a  Pecuniary  Legatee. 

For  D.  0.  see         1.  The    above-named    X.    Y.    lately     of  "^uly 

f^'o^V  c"^     executed  his  Will  dated  the  18         ,  and  thereby 

°^    ■    ■    ■       he   bequeathed   to   the   Plf.  a   legacy   of  £  and 

compare  .^  t-wpi-         i-n  »«^ 

No.  109.  appointed  the  Dett.  his  sole  iiixor. 

2.  The  Testator  died  on  the  18  ,  and  his  said 
Will  was  proved  by  the  Deft,  on  ihe  18 

3.  The  Deft,  has  possessed  himself  of  the  personal  estate 
of  the  Testator  to  an  amount  more  than  sufficient  for  pay- 
ment of  his  funeral  and  testamentary  expenses  and  debts ; 
but  has  not  paid  to  the  Plf.  his  said  legacy. 

4.  The  whole,  etc.,  as  in  No.  25,  par.  2. 

The  Plf.  claims 

1.  Payment  of  the  said  legacy  of  £  with 
interest  thereon  at  the  rate  of  £4  per  cent,  per  annum, 
from  the  18  ,  until  payment  and  the 
costs  of  this  Action,  and  in  default  of  payment  thereof 
respectively, 

2.  Administration  of  the  Personal  Estate  of  the 
Testator. 

35.  By  a  Specific  Legatee. 

1.  The   above-named    X.   Y.   formerly   of  ,   duly 

executed  his  Will  dated  the  18         ,  and  thereby 

he  bequeathed  to  the  Plf.  his  (the  Testator's)  gold  watch  and 
chain  [the  sum  of  £  ,  New  Consols  then  standing  in 

his  name,  or  as  may  6e],  and  appointed  the  Deft,  his  sole 
Exor. 
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2.  Tlie  Testator,  died,  etc.,  as  in  par.  2  of  last  Precedent. 

3.  The  Deft,  has  possessed  himself  of  the  personal  estate 
of  the  Testator  including  the  ,  so  specifically  be- 
queathed to  the  Plf.  as  aforesaid ;  [and  he  has  received  the 
full  amount  of  all  dividends  which  have  accrued  due  in 
respect  thereof  since  the  death  of  the  Testator],  but  he  has 
not  delivered  [transferred  or  paid]  the  same  to 
the  Plf. 

4.  The  personal  estate  of  the  Testator  not  specifically- 
bequeathed  was  more  than  sufficient  for  the  payment  of  his 
funeral  and  testamentary  expenses  and  debts ;  but  the  whole 
etc.,  as  in  No.  25,  par.  2. 

The  Plf.  claims  delivery  of  the  said  gold  watch  and 
chain  [transfer  of  the  said  sum  of  £  New  Con- 

sols, and  payment  of  the  dividends  thereof,  or  as 
may  he]  and  payment  of  [together  with]  the  costs  of 
this  Action,  and  in  default  of  such  delivery  [transfer] 
and  payment,  administration  of  the  personal  estate  of 
the  Testator. 


36.  By  a  Sole  Besiduary  Legatee  against  an  Executor  v'Jio  has 
refused  to  account,  etc.,  and  charging  wilful  default. 

Take  in  par,  1  of  No.  31,  or  state  otherwise  as  circumstances  Pages 28 1,. 334. 
may  require.  ^°''  deft 's 

2.  The  Deft,  has  possessed  himself  of  the  whole  of  the  ;^Jf  4"!''*  '^^ 
Testator's  personal  estate  except  as  hereinafter  mentioned,  for  0.  6. 
and    has   sold   and    converted  the   same   into   money.     The  Nos.  09,  70 ; 
money  received  by  the  Deft,  from  such  sale  and  conversion  a^d  forO.  F.C. 
was  more    than  sufficient  for  payment  of  the  funeral   and  ^  ™?^p^ 
testamentary  expenses  and  debts  of  the  Testator. 

3.  The  Plf.  has  requested  the  Deft,  to  furnish  accounts  of 
the  moneys  so  received  by  him  as  aforesaid,  and  to  pay  to 
the  Plf.  the  balance  remaining  in  his  (the  Deft.'s)  hands  ; 
but  the  Deft,  has  neglected  [refused],  and  he  still  neglects 
[refuses],  to  comply  with  such  requests. 

4.  The  Deft,  has  been  guilty  of  wilful  default  in  neglecting 
to  get  in  certain  portions  of  the  outstanding  estate  of  the 
Testator — In  particular  one  Z.  owed  to  the  Testator  the  sum 
of  £  ,  in  respect  of  which  no  interest  had  been  paid 
or  acknowledgment  given  for  five  years  immediately  pre- 
ceding the  Testator's  death.  The  Deft,  was  aware  of  this 
fact,  but  took  no  steps  to  obtain  payment  of  such  debt  until 
more  than  a  year  after  the  Testator's  death,  whereby  the 
same  was  lost,  (e)  [or.  In  particular,  he  neglected  to  call  in  a 

(e)  See  R.  S.  C,  App.  C,  s.  II.,  No.  2. 
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debt  of  £  owing  to  the  Testator  at  the  time  of  his 

death    by   one    Z.,    who    subsequently    became    bankrupt; 
whereby  the  same  debt  was  lost  to  the  Testator's  estate]. 
6.  The  personal  estate,  etc.,  as  in  No.  25,  par.  2. 

The  Plf.  claims 

1.  An  account  and  administration  of  the  personal 
estate  of  the  Testator  on  the  footing  of  wilful  default. 

2.  A  receiver. 

3.  Payment  by  the  Deft,  personally  of  the  costs  of 
this  action. 


37.  Administration  and  execution  of  trusts  of  Heal  and  Personal 
estate  devised  and  bequeathed  in  trust  for  sale  and 
conversion. 

Heading  as  in  No.  25  ;  hut  the  Defts.  should  he  described  as 
Uxors,  and  Trustees  of  the  Will  of  the  said  X.  Y. 

For  D.  0.  see         1.  The  above-named  X.  Y.,  lately  [formerly]  of,  etc.,  duly 

No.  71 ;  and      executed  his  Will  dated  the  18         ,  and  thereby 

N*"  ^'oq  ^K      ^^^  devised   and   bequeathed   all   his   estate   both   real   and 

affidavit's  in       personal  unto  and  to  the  use  of  the  Defts.  (vrhom  he  also 

answer  to         appointed  to  be  his  Exors.),  their  heirs,  executors,  adminis- 

accounts  and     trators,  and    assigns   respectively,  upon  trust  for   sale  and 

eiiquiries.  conversion  ;  and  directed  that  his  said  Trustees  should  stand 

t)n^335-339      possessed  of  the  proceeds  of  such  sale  and  conversion,  and  of 

all  ready  money  belonging  to  him  at  the  time  of  his  death, 

in    trust   in  the   first   place,  to  pay  his  debts,  funeral   and 

testamentary  expenses ;  and  after  payment  thereof  in  trust 

for  all  his  children  living  at  the  time  of  his  death  in  equal 

shares,  (/) 

2.  The  Testator  died,  etc.,  as  in  No.  34,  par.  2. 

3.  There  were  three  children  only  of  the  Testator  living 
at  the  time  of  his  death,  namely  the  Plf.  A.  B.  and  D.  B., 
who  are  both  still  living,  and  C.  B.  who  has  since  died. 

4.  The  Testator  was  at  the  time  of  his  death  seised  in  fee 
simple  of  certain  cottages  known  as  situated 
at  and  he  was  then  also  possessed  of  personal 
estate  more  than  sufficient  for  the  payment  of  his  debts, 
funeral  and  testamentary  expenses. 

6.  The  Defts.  have  possessed  themselves  of  the  personal 
estate  of  the  Testator ;  and  they  have  also  entered  into  and 
are  now  in   receipt  of  the   rents   and   profits   of  the   said 

Wills  Act,  (/)  S.  33  of  the  Wills  Act  as  to  children  dying  in  the  testator's  life- 

s.  3 ; — gift  to    time  leaving  issue  docs  not  apply  to  a  gift  to  a  class :  -Be  Harvey,  1  Ch. 
class.  (03)  5C7. 
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cottages,  which  still  remain  unsold ;  but  they  allege  that 
difficulties  exist  whereby  they  are  unable  safely  to  admiui^ster 
the  estate  of  the  Testator  or  to  carry  the  trusts  of  his  said 
Will  into  execution  otherwise  than  under  the  direction  of 
tht)  Court. 

(3.  The  whole,  etc.,  as  in  No.  27,  par.  6. 

The  Plf.  claims 

1.  Administration  of  the  Testator's  estate  both  real 
and  personal,  and  execution  of  the  trusts  of  his  said 
Will. 

2.  A  receiver,  if  necessary. 


38.  Action  for  administration  and  execution  of  trusts,  luitli  claims 
for  an  injunction  and  the  appointment  of  a  receiver  against 
a  dishonest  Trustee  or  Executor  and  a  Joint  StncJc  Bank- 
ing Company  into  tvhose  Bank  money  helonging  to  the 
estate  or  trust  has  been  paid. 

Set  forth  trusts  of  Will,  death  of  Testator  and  state  of  his  Page  3io. 
family,  &c.,  as  in  jmrs.  1-4  of  No.  37,  also  show  that  the  Deft.  For  Notice  of 
C.  D.  is  sole  surviving  Executor  and  Trustee,  or  other  the  existing  Application  for 

/•     ,     /    \  In  1  unction, 

facts,  (f/)         _  g^;;_  ggg  ^^;  5j . 

[5]  The  said  and  the  Deft.  C.  D.  collected  and  Affidavits  in 

got  in  part  of  the  personal  estate  of  the  Testator;  and  sold  support, 
and  disposed  of  part  of  his  real  estate  ;  and  out  of  the  money  Nos.  52,  53; 
thereby    realised   respectively,    they   paid     and    discharged  °^.      °^' 

'^  *^  -^  IniunctiOD 

his  funeral  and  testamentary  exjjenses  and  debts;   and  on  g^^    No.  91- 
the  18  ,  the  balance  of  such  money  was  repre-  and  for  pay- 

sented  by  the  several   investments   followino-,   namely    the  ment  into 
sum  of  £  New  Consols,  &c.  [specify  other  items  in  a  ^°^^'h  J^o-  "^•^' 

general  tvayl  standing  in  the  sole  name  of  the  Deft.  C.  D. 

[6]  On  "the  18  the  Plfs.  for  the  first  time 

ascertained  (in  accordance  with  the  facts)  that  the  Deft. 
C.  D.  had  sold  the  said  sum  of  £  New  Consols  and 

received  the  proceeds  of  sale  thereof,  which  amounted  to  the 
srim  of  £  .     The  same  Deft,  retained  to  him^elf  part 

of  that  amount,  namely  the  sum  of  £  ;   and  he  paid 

the  balance  thereof  (amounting  to  £  )  into  the 

Branch   of  the   Bank   of  the  Defts.   the  Banking 

Company;  and  the  same  is  now  standing  to  a  cuirenc 
account  in  the  same  Branch  Bank  in  the  sole  name  of  the 
Deft.  C.  D. 

(g)  If  possible  make  all  the  beneficiaries  plaintiffs. 

In  the  case  of  a  bauk  formed  under  7  fteo.  4.  c.  46,  the  Regiotered  Public  officer 
Public  Officer  will  be  dcfcudaut  instead  uf  the  banking  uouipauy.  of  li.mk. 
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[7]  The  Deft,  C.  D.  intends,  unless  restrained  by  injunc- 
tion from  so  doing,  to  draw  out  the  said  sum  of  £ 
from  the  said  Branch  Bank,  and  to  apply  the  same,  as  well 
as  the  said  sum   of  £  for  his  own  private  purposes. 

Should  he  do  so,  the  same  will  in  all  probability  be  lost  to 
the  estate  of  the  Testator:  for  the  Deft,  is  a  person  of 
intemperate  habits,  and  of  no  pecuniary  resources  or 
responsibility. 

[8]  The  whole  of  the  funds  and  property  subject  to  the 
trusts  and  dispositions  of  the  said  Will  of  the  Testator  do 
not  exceod  in  amount  or  value  the  sum  of  £500. 

The  Plfs.  claim— 

1.  Administration,  &c.,  as  in  No.  37. 

2.  An  injunction  to  restrain  the  Defts.  the 
Banking  Company  and  their  agents  from  parting  or 
dealing  with  the  aforesaid  sum  of  £  or  any  part 
thereof  (/t)  otherwise  than  under  the  direction  of  this 
Court,  and  to  restrain  the  Deft.  C.  D.  from  applying 
the  same  sum  and  the  said  sum  of  £  or  either  of 
such  sums,  or  any  part  or  parts  thereof  respectively 
for  his  own  private  purposes,  and  from  collecting, 
receiving,  getting  in,  or  intermeddling  with  the  said 
\_specify  any  other  securities  subject  to  the  trusts  of  the 
Will]  or  any  debt  or  debts  due  or  owing  to  the 
estate  of  the  Testator,  or  any  part  or  parts  thereof 
respectively,  or  any  other  personal  estate  of  the 
Testator,  or  the  proceeds  of  sale  of  his  real  estate, 
or  the  rents  and  profits  of  the  unsold  parts  thereof,  or 
the  investments  representing  the  same  personal  estate, 
and  proceeds  of  sale,  or  any  part  or  parts  thereof 
respectively,  and  from  selling,  letting,  managing,  or 
otherwise  dealing  with  such  unsold  real  estate  or 
any  part  or  parts  thereof  respectively. 

3.  A  receiver. 

4.  Costs  as  in  No.  36. 

39. — By  a  Pecuniary  Legatee,  0.  6,  r.  6.  (ji) 

Pages  254,283.       i.  The  above-named  X.  Y.  lately  [formerly]  of  &c.  duly 
s^ondr"'         executed  his  Will  dated  the  18  and  thereby  he 

JudLnient  see    devised  to  the  Deft.  C.  D.  a  freehold  messuage  situated  at  &c. 

(h)  If  it  sought  to  restrain   a   person  from  transferring  Government 

Transfer  of         giock  the  words  will  be  from  "transferring  or  otherwise  dealing  with." 

Government  ^^^  j^^  special  provision  is  made  by  the  C.  C.  E.  as  to  the  parties  to  an 

^'■o'^'^-  action  to  obtain  tlie  opinion  of  the  Court  under  O.  6,  r.  6.  But  having  regard 

to  the  R.  S.  C,  O.  55,  r.  6,  the  only  necessary  parties  in  the  first  instance 

•would  be  one  or  mure  of  the  pi  rsons  referred  to  in  tlie  C.  C.  R.,  O.  6,  r.  6, 

as  i)laintili'  or  pluinlills,  and  the  executors,  admiuiatrators,  or  trustees  aa 
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He  thereby  also  bequeathed  certain  specific  legacies  and  the 
following  pecuniary  legacies,  namely,  to  the  Plf.  the  sum  of 
£  ,  to  the  sum  of  £  ,  &c.,  and  he  devised 

and  bequeathed  the  residue  of  his  estate  both  real  and 
personal  to  the  Deft.  A.  B.  for  his  own  use  and  benefit 
absolutely ;  and  appointed  him  sole  Exor.  of  his  said  Will. 

2.  'J'lie  Testator  died  &c.  as  in  No.  34. 

3.  The  Testator  was,  at  the  time  of  his  death,  seised  in  fee 
simple  of  the  said  freehold  messuage  so  specifically  devised 
as  aforesaid,  and  also  of  certain  other  real  estate  consisting 
of,  &c.  He  was  then  also  possessed  of  and  entitled  to  certain 
personal  estate ;  but  the  whole  of  such  real  and  personal 
estate  did  not,  and  does  not  now  exceed  in  amount  or  value 
the  sum  of  £500. 

4.  All  the  legatees  in  the  said  Will  named  survived  the 
Testator,  and  are  now  living;  but  the  personal  estate  of  the 
Testator  is  insufficient  for  the  payment  in  full  of  the  said 
pecuniary  legacies  ;  and  the  Defts.  refuse  to  pay  or  concur 
in  raising  the  amounts  of  such  pecuniary  legacies  respectively, 
unless  and  until  the  questions  hereinafter  submitted  shall 
have  been  decided  by  the  Court. 

Tlie  Plf.  is  willing  to  renounce  his  right  to  an  order  for   t 
general  administration  of  the  estate  of  the  Testator. 

The  Plf.  claims  the  decision  of  the  Court  on  the  following 
questions,  namely — 

1.  Whether  the  said  pecuniary  legacies  are  or  are 
not  charged  on  the  Testator's  real  estate. 

2.  Whether  the  Testator's  residuary  real  estate 
ought  to  contribute  to  the  payment  of  his  debts 
rateably  with  the  specific  legatees  and  devisee. 

3.  If  so,  whether  in  proportion  to  its  full  value  or 
in  proportion  to  its  value,  less  the  pecuniary  legacies 
charged  thereon. 

4.  Whether  the  pecuniary  legacies  are  also  liable  to 
contribute  to  such  payment. 

5.  How  the  costs  of  this  Action  ought  to  be  paid  or 
borne. 


defendants.  The  Court  has  power  to  direct  other  persons  to  be  served ; 
but  the  parties  should  consist  of  at  least  one  person  to  represent  each 
conflicting  interest.  In  No.  31*  the  pLdntiif  would  be  able  to  argue  on 
behalf  of  the  other  pecuniary  legatees,  as  well  as  on  his  own  behalf, 
and  the  defendant  C.  D.  would  be  able  to  argue  on  behalf  of  himself 
and  the  specific  legatees ;  and  no  representation  order  would  be  required. 
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40.  Allegation  that  the  Defendant  has  improperly  hept  moneys  in 
his  possession  and  claims  to  retain  the  same — ivith  corre- 
sponding claim. 

The  Deft.  C.  D.  has  ever  since  the  death  of  the  Testator 
retained  in  his  hands  uninvested,  or  has  applied  for  his  own 
purposes  the  sum  of  £  forming  part  of  the  Testator's 

estate  to  which  the  same  Deft,  alleges  he  is  entitled,  as  being 
the  amount  of  a  debt  owing  from  the  Testator's  estate  to 
himself  as  the  legal  personal  representative  of  one  M.  Y. 
of  &c.  [_some  person  other  than  the  Testator^  No  such  sum  was 
ever  due  from  the  Testator  or  his  estate  to  the  said  M.  Y.  or 
his  estate. 

Claim. — A  declaration  that  the  said  sum  of  £ 
forms  part  of  the  Testator's  personal  estate  ;  and  that 
the  Deft,  may  be  charged  in  account  therewith  and 
with  interest  thereon. 


Defendant's  Statements   under  0.  10,  r.  9   to   claims  for 
Administration  and  the  Execution  of  Trusts,  (y) 

41.  Statement  corresponding  to  No.  36. 

Title  as  in  Particulars. 

Pages  51,  52,         1.  I   the   undersigned  Deft,  admit   that  the  Plf.   is   sole 
"^  residuary  legatee  under  the  Will  of  the  above-named  Testator 

X.  Y.,  that  the  Testator  died  on  the  day  of 

18     ,  and  that  his  said  Will  was  proved  by  me  on  the 
18     . 

3.  I  admit  and  say  that  I  possessed  mj^self  of  and  converted 
into  money  the  whole  of  the  personal  estate  of  the  Testator 
except  as  in  paragraph  4  of  the  Plf.'s  Particulars  mentioned; 
and  the  same  estate  has  been  fully  wound  up ;  but  I  deny 
that  the  same  was  more  than  sufficient  for  payment  of  his 
debts,  funeral,  and  testamentary  expenses.    He  died  insolvent. 

4.  I  deny  that  I  have  been  guilty  of  wilful  default,  either 
in  neglecting  to  get  in  portions  of  the  estate  of  the  Testator, 
or  otherwise.  Z.  in  par.  4  of  the  said  Particulars  named 
was  insolvent  at  the  time  of  the  Testator's  death ;  and  he 
continued  insolvent  until  the  time  of  his  bankruptcy,  which 
took  place  in  the  month  of  18     .     Any  legal  pro- 

( /)  See  also  Form  9S,  App.,  and  as  to  special  defences,  O.  10,  rr.  10, 
14a  (1895),  Part  I.  supra,  pp.  52,  53,  and  Forms  U5,  'J5a,  App. 
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ceedings  for  tlie  recovery  of  the  debt  due  from  him  to  the 
1'estator's  estate  would  have  produced  no  result  except  a 
waste  of  mouey  in  payment  of  costs. 

5.  The  personal  estate  of  the  Testator  realised  the  net 
sum  of  £  ,  after  payment  of  expenses  of  realisation.  I 
applied  the  whole  of  this  sum  in  payment  of  the  funeral 
and  testamentary  expenses,  and  some  of  the  debts  of  the 
Testator, 

6.  I  made  up  my  accounts  of  the  Testator's  estate,  (Ji)  and 
on  the  18  sent  to  the  Plaintiflf  a  copy  thereof; 
and  I  offered  to  him  free  access  to  my  vouchers  in  order  to 
enable  him  to  verify  the  same  ;  but  he  declined  to  avail 
himself  of  that  offer  [or  The  Plf.  (J)  on  or  about  the  18 
requested  me  to  transfer  and  pay  to  him  the  residue  of  the 
estate  of  the  Testator ;  and  asked  to  be  furnished  with  certain 
information  and  details  in  relation  thereto.  I  in  reply 
informed  the  Plf.  (in  accordance  with  the  facts)  that  the 
Testator's  estate  was  insolvent,  and  had  been  wound  up ; 
and  that  the  supplying  of  such  information  and  details 
would  require  the  investigation  of  a  number  of  documents 
by  my  Solicitor ;  but  that  I  was  willing  to  supply  the  same, 
upon  his  agreeing  to  indemnify  me  against  the  costs 
to  be  thereby  occasioned,  which  he  refused  to  do  or  as 
may  6e]. 

I  therefore  submit  that  the  Plf.  ought  to  pay  my  costs  of 
this  Action. 

(Signed)  C.  D.  Deft. 

This  statement  was  filed  by  Mr.  of 

Solicitor  for  the  Deft,  [name  if  filed  on  behalf  of  one  of  several 
Lefts.]. 

42.  Admission  of  claim  and  of  assets  respectively, 

I  the  undersigned  &c.  admit  the  Plf.'s  claim,  but  not 
assets. 

I  admit  assets,  but  not  the  Plf.'s  claim.  Page  282. 

43.  Distribution  of  estate— 22  &  23  Vic.  c.  35  s.  29. 
state  that  notice  was  given,  and  the  assets  of  the  Testator 
[Intestate]  were  distributed  under  the  Statute  22  &  23  Vic. 
c.  35  s.  29. 

Particulars  of  the  Notice. 

Advertisements  in  the  [giving  the  titles  of  the  newspapers 
and  dates  of  those  in  which  the  advertisement  appeared]. 

Qi)  See  App.  C  to  the  E.  S.  C.  1875,  No.  3. 
(/)  Re  Bosworth,  58  L.  J.  Ch.  432. 
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44.   Construction : — Plaintiff  not  entitled  to  legacy,  &c. 

submit  that,  •upon  the  construction  of  the  Will  of  the 
above-named  Testator  X.  Y.,  the  Plf.  is  not  entitled  to  any- 
such  share  or  interest  [legacy]  as  by  his  Particulars  is  claimed 
by  him. 

45.   To  claim  for  specific  legacy. 

say  that  before  the  commencement  of  this  Action,  I  duly 
informed  the  Plf.  (in  accordance  with  the  fact)  that  the 
specific  legacy   of  by   liis    Particulars    claimed   had 

been  sold  and  disposed  of  by  the  Testator  in  his  lifetime,  and 
■was  therefore  adeemed.  1  submit  that  the  Plf.  ought  to 
pay  my  costs  of  this  Action. 

46.  Forfeiture  of  Plaintiff's  life  interest. 

state  that  the  income  of  the  one  equal  fourth  part  of  the 
estate  of  the  Testator  was  by  the  terms  of  his  Will  in  the 
Plf.'s  Particulars  mentioned,  payable  to  the  Plf.  only  during 
his  life  or  until  (inter  alia)  he  should  assign,  or  attempt,  or 
purport  to  assign  the  same  or  any  part  thereof;  and  that  by 
deed  dated  the  18         and  made  between   &c.,  he 

did  purport  to  assign  the  whole  of  the  same  share  of  income 
to  one  E.  F.  absolutely,  whereby  his,  (the  Plf.'s)  interest  in 
the  Testator's  estate  has  ceased  and  determined.  I  therefore 
submit  that  this  Actiun  ought  to  be  dismissed  [as  against 
me]  with  costs,  (w) 

47.  Defence  under  Statutes  of  Limitation  and  the  Trustee 
Act  1888,  s.  8. —  Laches  and  acquiescence. 

Pages  268,  that  the  Plf.'s  claim  is  barred  by  the  Statutes  of  Limita- 

278,  280.  tion,(ri)  and  by  laches  delay  and  acquiescence  on  his  part. 

48.  Belease. 

state  that  the  Plf's  claim  was  released  by  deed  dated 
the  18 

49.  Breach  of  trust  committed  at  Plaintiff's  instigation,  &c. 

state  that  the  breach  of  trust  in  the  Plf.'s  Particulars 
mentioned  was  committed  at  the  instigation  [request  or  with 
the  consent  in  writing  of  the  Plf.  C.  D.  or  as  may  he']  and  I 


^o'V 


(m)  See  Re  Sartoris,  1  Ch.  (92)  11,  C.  A.;  Adams  v.  A.,  ih.  369;  Re 
Porter,  3  Cli.  (92)  481 ;  Re  Sheivard  3  Ch.  (93)  502 ;  Re  Akeroyd,  ih.  363. 
(«)  See  the  C.  C.  Act,  1888,  s.  82,  O.  10,  rr.  10,  18rt  and  Un  (1895). 
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therefore  submit  that  lie  is  not  entitled  to  complain  thereof; 
but  if  the  Court  should  be  of  opinion  that  I  am  bound  to 
make  good  the  loss  thereby  sustained,  I  claim  to  be  entitled 
to  an  order  by  way  of  indemnity  to  me  directing  the  Plf.'s 
interest  under  and  by  virtue  of  the  Will  of  the  Testator 
[Settlement  of  the  18         ]  in  the  same  Particulars 

mentioned,  to  be  impounded. 


50.  Notice    to    Co-defendant   under    O.  11,  r.  5.— Contribution 
and  Indemnity, 

The  Deft.  E.  F.  claims  to  be  entitled  to  contribution  fi-om  Pages  72,  492- 
you  to  the  extent  of  one  half  of  any  sum  or  sums  of  money  498. 
which  the  Plf.  may  recover  against  him,  on  the  ground  that 
you,  as  his  co-trustee  under  the  Will  of  the  Testator  in 
the  Plf.'s  Particulars  stated,  are  equally  liable  with  him  the 
Deft.  E.  F.  in  respect  of  the  alleged  breach  of  trust  in  the 
same  Particulars  also  stated  [to  be  indemnified  by  you 
against  all  liability  in  respect  of  the  alleged  breach  of  trust  in 
the  Plf.'s  Particulars  stated  on  the  ground  that  the  acts  relied 
on  by  the  Plf.  as  constituting  the  same,  were  done  by  you 
and  upon  your  advice  as  co-trustee  of  the  Deft.  E.  F.  and 
Solicitor  to  the  trust ;  and  that  you  [and  your  firm]  were  in 
respect  thereof  paid  a  bill  of  costs  out  of  the  trust  estate, 
and  are  therefore  liable  for  negligence  in  relation  thereto],  (a) 


61.  Notice   of  Application  for  Injtmction   and  Receiver  corre- 
sponding to  No.  38. 

TaJce  notice  etc..  No.  2,  supra,  p.  31,  for  an  Order  in  the  nature  For  P.  C.  see 
of  an  Injunction  to  restrain  the  Defts.  the  Bankino-  No.  38;  for 

Company  and  their  agents  until  judgment  in  this  Action,  or  •'^ff''*''i^'*^s>  ^ 
until  further  order  from  parting  or  dealing,  etc.  as  in  No.  38,  Order  for  ^' 
par.  2  of  claim,  and  appointing  A.  B.  of  ,  Accountant,  injunction, 

or  some  other  fit  and  proper  person  to  receive  the  rents  and  No.  91. 
profits  of  the  unsold  real  estate  of  the  Testator  X.  Y.,  in  the 
Plf.'s  Particulars  of  Claim  mentioned,  and  to  collect  and  get 
in  the   several   sums  of  £  and  £  therein  also 

mentioned,  and  other  the  outstanding  personal  estate  of  the 
Testator,  with  all  usual  directions ;  or  that  such  other  order 
may  be  made  in  the  premises,  as  to  this  Court  shall  seem 
right,  and  the  circumstances  of  the  case  may  require.  Con- 
clude as  in  No.  2,  supra,  p.  31,  except  that  the  notice  is  to  he 
addressed  to  the  Defts.  by  name. 

(o)  Blyf.h  V.  Fladgate,  1  Ch.  (91)  .337. 
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52.   Affidavit^   in    support   of  Application  for   Injunction    and 

Meceiver. 

For  P.  C.  see         The  aloove-Tiained  X.  Y.  clulv  executed  liis  Will  dated,  etc. 

No.  38.  Adapt  pars.  1-4  of  No.  37,  and  o.  of  No.  38,  pp.  392,  393,  ivith 

the  addition  of  words  sJiowing  the  deponent's  means  of  know- 
ledge, (p)  and  tJien  proceed  somewliat  as  folloics  : — 

6.  On  the  18  ,  I  for  the  first  time  ascertained 
by  enquiries  made  by  me  of  Messieurs  of 

Stock  Brokers,   and   I  verily  believe  that  on  the 
18         ,  they  on  the  instructions  of  the  Deft.  C.  D.  sold  out 
the  said  sum  of  £  New  Consols,  and  paid  the  sum 

of  £  being  part  of  the  proceeds  of  such  sale  into  the 

Branch  of  the  Defts.  the  Banking  Com- 

pany, and  that  the  same  sum  is  now  standing  to  a  current 
account  in  the  same  Branch  Bank  in  the  sole  name  of  the 
Deft.  C.  D. 

7.  On  the  18  ,  that  is  to  say  immediately 
upon  being  informed  of  the  aforesaid  sale,  and  knowing  as  I 

,  did    that  there  was  really  no  occasion  or  necessity  for  the 

same  I  called  at  the  residence  [address]  of  the  Deft.  C.  D. 
several   times  between  the   hours  of  and  , 

but  I  could  not  see  him,  being  on  each  occasion  told  by 
a  person  who  opened  the  door  that  the  Deft.  C.  D.  was  not  at 
home,  (q)  and  that  it  was  quite  uncertain  when  I  could  see 
him.     I  therefore  at  or  about  the  hour  of  on  the 

same  18     ,  wrote  and  left  for  the  same  Deft,  at  his 

said  residence  a  letter  of  that  date  which  omitting  the 
formal  parts  was  as  follows  ;  [set  forth  letter  tvithin  commas']  but 
I  received  no  reply  thereto  [and  in  reply  thereto  I  on 
18  ,  received  from  the  Deft,  the  letter  now 
produced  and  shown  to  me  and  marked  ]. 

8.  I  verily  believe  that  the  Deft.  C.  D.  intends,  unless 
restiained  by  injunction  from  so  doing,  to  draw  out  the  said 
sum  of  £  part  of  the  said  sum  of  £  from  the  said 
Branch  Bank,  and  to  apply  the  same  as  well  as  the  rest  of 
the  proceeds  of  sale  of  the  said  sum  of  £  New 
Consols  for  his  own  private  purposes.  8hould  he  do  so,  I 
verily  believe  that  the  same  will  be  lost  to  the  estate  of  the 
said  Testator ;  for  the  Deft,  is  a  person  of  intemperate  habits 
and  of  no  pecuniary  resources  or  reponsibility.     He  earns  his 

(l?)  The  contents  of  the  Will  can  of  course  be  proved  by  an  OiBce 
Copy  if  the  Plaintiff  lias  one  in  his  jjossession. 

(g)  Or,  if  the  facts  permit,  set  forth  conversation  with  Defendant  C.  D 
amounting  to  an  admission  of  liis  intention  to  make  away  witli  the  funds, 
e.g. :  "  he  said,  '■  I  will  do  what  I  like  with  the  funds,'  or  used  words 
as  nearly  as  possible  to  that  effect." 
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livelihood  by,  etc.,  \^statc  how].  Several  executions  have  been 
recently  issued  against  his  goods  and  chattels,  as  I  know 
from,   etc.  (r)  means  of  knowledge. 

53.  Of  fitness  of  proposed  Beceiver. 

1 .  For  years  and  upwards  now  last  past,  I  have  For  P.  C.  see 
known  and  been  well  acquainted  with  A.  B.,  of  ,  No.  38. 
Accountant,  the  person  proposed  to  be  appointed  receiver  of 

the  estate  of  the  above-named  Testator.  X.  Y. ;  and  I  have  had 
ample  opportunities  of  judging  as  to  the  character,  position, 
and  business  capabilities  and  habits  of  the  said  A.  B. 

2.  The  said  A.  B.  has  carried  on  business  at 
aforesaid  as  an  acci  )untant  and  auditor  for  over  years 
last  past,  and  is,  in  my  judgment  and  belief,  a  person  of 
responsibility,  of  high  integrit}-,  and  of  good  credit  in  the 
neighbourhood  where  he  carries  on  business.  He  has  had 
considerable  knowledge  of  the  business  of  receiverships,  and 
is,  in  my  judgment  and  belief,  a  person  of  good  business 
habits  in  general,  and  in  all  respects  a  fit  and  proper  person 
to  be  appointed  such  leceiver  as  aforesaid,  (s) 

54.  No  Settlement. 

We,  A.  B.  of,  etc.,  and  C.  B.  his  wife  severally  make  oath 
and  say  as  follows  : — 

1.  We  were  married  on  the  18  at  the  Parish 

Church  of  in  the  County  of  and   we  are 

(r)  An  affidavit  to  the  effect  above  would  in  general  be  sufficient  to  Evidence  on 
show  &  prima  facie  case  for  an  injunction,  and  with  an  affidavit  of  fitness  np,,ii„.,t- 
to  the  effect  next  set  forth,  for  the  appointmeut  of  a  person  named  as 
receiver,  or  interim  receiver  ;  but  it  will  probably  be  well  that  this  should 
be  corroborated  by  further  proof  of  the  principal  defendant's  intention  to 
make  away  with  the  money,  as  to  his  pecuniary  resources,  and  the  prob- 
ability of  loss  to  the  estate  including  an  affidavit  by  the  Plaintiffs'  solicitor 
setting  forth  any  material  correspondence  by  him  with  the  jirincipal 
Defendant  or  his  solicitor.  It  would  be  well  also  to  ask  the  broker  who 
has  sold  the  stock  to  make  an  affidavit ;  and  if  he  should  refuse  so  to  do, 
to  ask  him  by  letter  for  particulars  of  the  sale,  with  a  view  to  setting  fortli 
the  correspondence  in  tlie  affidavit  of  the  Plaintiffs'  solicitor,  if  it  be  found 
desirable  so  to  do.  This  further  evidence  will  probably  be  useful  in 
meeting  by  anticipation  any  evidence  which  may  be  filed  in  reply ;  and 
thereby  avoiding  the  delay  and  expense  of  a  postponement  of  the  applica- 
tion. If  the  application  be  on  notice,  and  the  principal  Defendant  do  not 
appear,  the  service  of  the  summons  and  notice  of  motion  should  also 
be  proved. 

(s)  In  the  Chancery  Division  a  person  named  will  only  be  appointed 
receiver  in  the  first  instance  by  agreement  of  the  parties,  or  in  case  of 
urgency.  In  other  cases  a  reference  is  directed  to  Chambers  to  appoint 
some  fit  and  proper  person  to  the  office.  See  Chapter  on  Partnership, 
infra. 

2   D 
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the  same  persons,  etc.,  as  in  No.  3,  supra,  p.  335,  par.  2.  {{) 
If  the  order  for  payment  to  the  wife  was  made  before  the 
marriage,  add,  and  this  deponent  C.  B.  is  the  same  person 
as  C.  1).  named  in  the  order  in  this  action  dated,  etc.,  to  whom 
the  sum  of  £  is  thereby  directed  to  be  paid,  (u) 

2.  No  settlement  or  agreement  for  a  settlement  whatsoever 
was  executed  or  made  previously  to  or  on  the  occasion  of  our 
said  marriage,  nor  has  any  such  settlement  or  agreement 
been  made  subsequently  thereto. 

55.  Settlement  which  does  not  affect  Fund, 

We,  A.  B.  of,  etc.,  and  C.  B.  his  wife,  and  D.  E.  of,  etc. 
Gentleman,  the  Solicitor  for  the  said  A.  B.  and  C.  B.  seve- 
rally, etc. 

And  Urst,  we  the  said  A.  B.  and  C.  B.  for  ourselves  say  as 
follows : — 

1.  We  were  married,  etc.,  as  in  the  last  Precedent,  and  adding, 
at  the  end  of  par.  2,  other  than  and  except  the  Indenture  of 
Settlement  now  produced  and  shown  to  us  marked  A  and 
dated,  etc. 

3.  And  I  the  said  C.  D.  for  myself  say  that  I  have  carefully 
perused  the  said  Indenture  of  Settlement,  and  according  to 
the  best  of  my  judgment  the  sum  of  £  by  the  Order 
in  this  Action  dated  the  ,18  ,  directed  to  be  paid, 
etc.,  is  not  nor  is  any  part  thereof  subject  to  the  trusts  of  the 
same  Indenture,  or  in  any  manner  comprised  therein  or 
affected  thereby. 


Decretal  Orders,  &c. 
56.  Creditor's  Action : — Personal  Estate. 


For  P.  C.  see  This  Action  coming  on  for  trial  this  day  before  this  Court, 

No.  25 ;  and  and  upon  hearing   the  Solicitor  [Counsel]  for  the  Plf.  and 

for  0.  F.  C.  |-Qj,   i]^Q  Defts.,   and  upon  hearing  evidence   viva   voce   upon 

Nos.  106, 107.  ^^^^  ^j                ^^  ^g^j^lf  Qf  ^^^  pif^  ^^^  ^f                ^^  ^^j^^^f 

of  the  Defts.  respectively,  [or  upon  reading  the  affidavit 
of    A.   B.   filed    the  18         ,   etc.    and    the   several 

exhibits  therein  referred  to,  etc.,  or  as  may  he].  It  is  ordered 
that  the  following  accounts  and  inquiry  be  taken  and  made  (v) 
namely  : — 

1.  An  account  of  what  is  due  to  the  Plf.  and  all  other  the 

(()  This  paragraph  may  be  omitted  if  the  marriage  has  been  previously 
proved  in  the  Action. 

(m)  See  S.  C.  Funds  Eules,  1894,  r.  61. 
Married  C'^)  Compare  Form  261,  App.,  vrhich  is  applicable  to  an  action  by  a 

woman  beneficiary.      Thi.s   Precedent  can   be  easily  adapted    to   the  case  of  a 
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Creditors  of  X.  Y.,  the  Testator  [Intestate]  in  the  Plf's. 
Particulars  of  Claim  named. 

2.  An  account  of  the  Testator's  [Intestate's]  funeral 
expenses. 

3.  An  account  of  the  Testator's  [Intestate's]  personal  estate 
■come  to  the  hands  of  the  Detts.  as  the  Exors.  of  his 
Will  [his  Admors.]  or  any  [either]  of  them  or  to  the  hands  of 
any  other  person  or  persons  by  their  or  any  [either]  of  their 
order,  or  for  their  or  any  [either]  of  their  use. 

4.  An  inquiry  what  parts,  if  any,  of  the  Testator's 
[Intestate's]  personal  estate  are  outstanding  or  undisposed  of, 

[If  so  directed  But  the  said  accounts  and  inquiry  aie  not  to  Pages  182, 285. 
be  proceeded  with  without  the  leave  of  the  Judge,  (^o)]  Aci  ounts,  etc., 

And  it  is  ordered  that  the  Testator's  persijnal  estate  be  °^*  *°  ^^.  V^^- 
applied  in  payment  of  his  debts  and  funeral  expenses  in  a  ^\*^ithourieave 
due  course  of  administration. 

And  it  is  further  ordered  that,  for  the  purpose  of  the 
inquiries  hereinbefore  directed,  the  Eegistrar  shall  advertise 
in  the  newspapers  according  to  the  practice  of  the  Couit,  or 
shall  make  such  inquiries  iu  any  other  way  whicli  shall 
appear  to  the  liegistrar  to  give  the  most  useful  publicity  to 
such  inquiries. 

And  it  is  ordered  that  the  above  accounts  and  inquiry  be 
taken  and  made  and  that  all  other  acts  ordered  to  be  done 
be  completed  before  the  next  and   that  the 

Eegistrar  do  certify  the  result  of  the  accounts  and  inquiry 
and  that  all  other  acts  ordered  are  completed,  and  have  his 
certificate  in  that  behalf  ready  for  the  inspection  of  the 
parties  on  the  next  And   [if  the   order  he  made 

under  0.  12,  r.  10,  the  Judge  not  requiring  any  trial  of  this 
Action  other  than  the  hearing  of  this  Application]  it  is 
ordered  that  the  further  consideration  of  this  Action  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  as  there  may  be  occasion. 


single  executor  or  administrator.    It  will,  as  a  rule,  be  applicable,  where  Decretal  order 
the  deceased  was  a  married  woman ;  but  in  some  cases  it  may  be  neces-  on  interlocu- 
sary  to  substitute  for  the  third  account,  or  to  add  some  such  words  as,  "  An  t(jry  applica- 
account  of  the  personal  estate  appointed  or  bequeatlied  by  the  Will  of  the  tion. 
Testatrix  under  the  powers  vested  in  her  by  tlie  Indenture  of  Settlement 
dated,  etc.,  come  to  the  bauds  of  the  Defts.,  etc ,"  and  iu  that  case  corre- 
sponding words  should  be  added  to   inquiry  No.  4   as   to   outstanding 
personal  estate.    If  the  order  has  been  taken  by  coQsent  on  an  interlocutory 
application,  aid  after  tije  recital  of  the   evidence  some  such  words  us, 
"And  all  parties  by  their  Solicitors  consenting  to  treat  the  hearing  of 
the  said  application  as  the  trial  of  this  Action." 

(w)  Sometimes  a  direction  is  given  that  none  of  the  accounts,  etc.,  with 
an  exception  {e.g.,  Nos.  1,  2,  and  3,  or  one  or  more  of  them)  be  prosecuted 
without  leave. 

2  D  2 
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57.   Order  for  payment  of  PlaintifTs  debt  on  admission  of  assets. 

No""  ^5-'  '^^  ^^^  "^'^^^  action,  etc.,  And  the  Pefts.  the  Exors  of  the  Will  of 
°^'  ~  '  A.  B.,  the  Testator,  etc.,  V>y  their  Statement  [Solicitor  or  Count^el] 
admitting  assetsof  the  Testator  for  the  purposes  of  this  Action, 
If  debt  admitted,  and  that  the  estate  of  the  Testator  is  indebted 
to  the  Plf.  as  in  his  Particulars  of  Claim  mentioned,  If 
amount  admitted,  and   that  the  sum  of  £  is  now  due 

to  the  Plf.  for  principal  and  interest  in  respect  of  his  debt,  it 
is  ordered  that  the  Defts.  do  on  or  before  the  next  pay 

into  Court  for  the  use  of  the  Plf.  the  said  sum  of  £  with 

subsequent  interest  on  the  principal  sum  of  £  part 

thereof  at  the  rate  of  £  per  cent,  per  annum  from  the 

18  to  the  day  of  payment,  less  income  tax; 

If  costs  given  and  it  is  ordered  that  the  Defts.  pay  the  Plf.'s 
costs  of  this  Action  as  taxed  within  14  days  after  taxation 
And  [any  of  the  parties,  etc..  Liberty  to  apply].  If  debt  or 
amount  not  admitted,  it  is  ordered  that  an  account  be  taken  of 
what  is  due  to  the  Plf.  for  principal  and  interest  in  respect  of 
his  debt  in  his  Particulars  of  Claim  mentioned.  Beserve 
F.  G. — Liberty  to  apply.  (?/) 

58.  Meal  and  personal  estate  of  Testator. 

Usual  accounts  of  personal  estate  down  to  "  in  a  due  course  of 
administration,"  No  56. 
For  P.  C.  see  And  in  case  the  Testator's  personal  estate  shall  be  insuffi- 
Nos.  27,  28 ;  cient  for  the  payment  of  his  debts  and  funeral  expenses.  It  is 
N  *^  ^W6  ^  ^  ordered  that  the  following  further  inquiries  and  account  be 
n.  (r),  107.       made  and  taken  namely  : — 

(5.)  An  inquiry  what  real  estate  the  Testator  was  seised 
of  or  entitled  to  at  the  time  of  hi.s  death. 

(6.)  An  inquiry  what  incumbrances  (if  any)  affect  the 
Testator's  real  estate  or  any  and  what  parts  thereof. 

(7.)  An  account  of  what  is  dne  to  such  of  the  incum- 
brancers (if  any)  as  shall  consent  to  the  sale  hereinafter 
directed  in  respect  of  their  incumbrances. 

(8.)  An  inquiry  what  are  the  priorities  of  such  last 
mentioned  incumbrancers. 

And  it  is  ordered  that  a  sufficient  part  of  the  Testator's 
real  estate  to  make  good  the  deficiency  of  his  personal  estate, 
or  if  necessary  the  whole  of  such  real  estate  be  sold  with  the 
approbation  of  the  Judge,  free  from  the  incumbrances  (if  any) 
of  such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and 

Action  to  (^)  This  Precedent  can  easily  be  adapted  to  the  case  of  an  action  to 

recover  recover  a  legacy. 

legacy.  (?/)  Seton,  1186,  F.  4,  adapted. 
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subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent.  And  it  is  ordered  that  the  money  to  arise  by  the 
sale  of  the  Testator's  real  estate  be  paid  into  Court  to 
the  credit  of  this  Action  Re  Y.,  deceased,  B.  v.  D. — E.  429, 
to  an  account  to  be  intituled  "  Proceeds  of  sale  of  the 
Testator's  real  estate  "  subject  to  further  order.  And  if  such 
money  or  any  part  thereof  shall  arise  from  real  estate  sold 
witli  the  consent  of  incumbrancers,  the  money  so  arising  is 
to  be  applied  in  the  first  place  in  payment  of  what  shall 
appear  to  be  due  to  such  incumbrancers,  according  to  their 
priorities. 

[And  in  case  the  money  to  arise  by  such  sale  shall  not  be  Account  of 
sufficient  to  make  good  the  deficiency  of  the  personal  estate  I'^Qts  and 
of  the  Testator,    It   is   ordered  that    the   following   further  P^° 
account  be  taken,  namely  (9),  an  account  of  the  rents  and 
profits  of  the  Testator's  real  estate  received  by  the  Defts.  etc. 
as  in  No.  56,  account  3,  p.  403.] 

And  it  is  ordered  that  shall  have  the  conduct  of 

tlie  sale  of  the  Testator's  real  estate,  and  shall  prepare  the 
conditions  of  and  contracts  for  sale,  and  the  abstract  of  title, 
subject  to  the  approval  of  the  Registrar ;  and  that  in  ease 
any  doubt  or  difficulty  shall  arise,  the  papers  shall,  with  the 
like  approval  be  submitted  to  Esquire,  to  settle. 

And  it  is  further  ordered,  etc.  [No.  56,  advertisements,  etc.  to 
the  end]. 

59.   The  like  in  case  of  Intestacy  with  inquiry  for  Heir-at-law. 

Adapt     last     Precedent     hy    substituting     "  Intestate  "    for  For  P.  C.  see 
"  Testator,"  and  hy  adding,  5.  An  inquiry  who  was  the  heir-at-  No.  26.    For 
law  of  the  Intestate  at  the  time  of  his  death  and  whether  such  ^"     ■■q'. 
heir  is  living  or  dead,  and  if  dead,  who,  by  devise,  descent,  ^_  y^\  iqj 
or  otherwise,  is  now  entitled  to  such  real  estate  (if  any)  of 
the  Intestate,  as  descended  to  such  heir-at-law. 

And  if  it  shall  appear  that  such  heir-at-law  or  other  the 
person  now  entitled  to  the  Intestate's  real  estate  is  a  party 
to  this  action,  it  is  ordered  that  the  following  inquiries  and 
account  be  made  and  taken,  namely  : — 

6.  An  inquiry  what  real  estate  the  Intestate,  etc.,  as  in 
No.  58,  Inquiry  5,  to  the  end. 

60.  Inquiry  as  to  Heir-at-law  and  Customary  Heir. 

An  inquiry  who,  at  the  death  of  the  Testator  [Intestate,] 
was  his  heir-at-law ;  and  who  was  his  heir  according  to  the 
custom  of  the  Manor  or  Manors  whereof  his  copyhold  land 
and  hereditaments  were  held,  and  whether  such  heir  or  heirs 
is  or  are  living  or  dead ;  and  if  dead,  who,  by  devise,  descent 
or  otherwise,  is  or  are  now  entitled  to  such  freehold  and 
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copyliold  estates  respectively  of  the  Testator  [Intestate]  as 
descended  to  such  heir-at-law  or  customary  heir. 


61.  By  a  Mortgagee  to  correspond  to  No.  29. 

It  is  ordered  that  the  following  accounts  and  inquiries  be 
taken  and  made,  namely  : 

1.  An  account  of  what  is  due  to  the  Plf.  under  and  by 
virtue  of  his  Mortgage  security  dated  the  ,18  , 
in  the  Particulars  of  Claim  mentioned,  and  for  his  costs  of 
this  Action,  and  for  any  other  costs  in  respect  of  his  said 
security  beyond  his  costs  of  this  action,  such  costs  to  be 
taxed. 

And  it  is  ordered  that  the  hereditaments  comprised  in  the 
Plf.'s  said  security  be  sold  with  the  approbation  of  the 
Judge. 

And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
applied  in  payment  of  what  shall  be  certified  to  be  due  to 
the  Plf.  in  respect  of  his  said  Mortgage  security  ;  and  in  the 
meantime  be  paid  into  Court  to  the  credit  of  this  Action  to 
an  account  to  be  intituled  "  Proceeds  of  the  sale  of  Plf.'s 
security  "  subject  to  further  order. 

And  this  Court  doth  declare  that  in  case  the  money  to 
arise  by  such  sale  shall  be  insufficient  to  pay  the  amount  due 
to  the  Plf.,  he  is  entitled  to  receive  satisfaction  for  the 
deficiency  out  of  the  assets  of  X.  Y.,  the  Testator  in  the  Plf.'s 
said  Particulars  named,  in  a  due  course  of  administration. 

And  it  is  ordered  that  in  that  case,  the  following  further 
accounts  and  inquiries  be  taken  and  made  namely  : 

2.  An  account  of  what  is  due  to  all  other  the  creditors  of 
the  Testator. 

3.  An  account,  etc.,  2-4,  etc.,  of  No.  56  to  "  due  course  of 
administration,"  And  in  case,  etc.,  as  in  No.  58,  to  end  of 
inquiry  No.  5,  adding  "  other  than  the  hereditaments  com- 
prised in  the  Plf.'s  said  mortgage  security." 

7.  An  inquiry  what  incumbrances,  if  any,  affect  such  real 
estate  of  the  Testator. 

8.  An  account,  etc.,  No  58,  from  account  7  to  the  end.  (z) 

Order  on  (^)  '^'^®  inquiries,  etc.,  as  to  real  estate  other  than  that  comprised  in 

further  con-      *^®  mortgage  will  be  omitted  if  tlicre  be  no  such  estate.     For  form  of 
Bideration  order  on  further  consideration  when  the  estate  is  insolvent,  see  minutes  at 

the  end  ( )f  the  report  of  lie  Talhott,  39  Ch.  570,  as  corrected  by  those  in  QuarUr- 
maine's  Case,  1  (Jh.  (92)  650 ;  but  if  necessary  a  direction  siiould  be  con- 
taiued  giving  priority  to  the  costs  of  the  personal  representative  and 
trustee  so  far  as  relates  to  the  estate  other  than  that  comprised  in  the 
Plaintiff's  security,  supra,  p.  381.  Compare  No.  106  for  such  an  order  in 
cases  wliero  the  estate  is  solvent. 
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62.  Liberty  for  Creditor  under  0.  3,  r.  29,  to  attend  proceedings 
in  Action. 

Upon  the  application  of  A.  B.,  of  etc.,  who  has  been  Page  331. 
allowed  by  the  Kegistrar  as  a  Creditor  upon  the  estate  of  the 
above-named  Testutor  X.  Y.,  and  upon  hearing,  etc.,  It  is 
ordered  that  the  Applicant  be  at  liberty  to  attend  the  future 
proceedings  in  this  Action ;  And  it  is  ordered  that  the 
question  by  whom  the  costs  of  and  occasioned  thereby  are  to 
be  borne,  be  reserved. 


63.  Additional  inquiry  as  to  Fraudulent  Settlement. 

Upon  the  application  of  A.  B.,  who,  by  an  Order  dated.  Pages  331, 
etc.,  had  liberty  to  attend  the  proceedings  and  upon  hearing,  ^"^•^• 
etc.,  It  is  ordered  that  in  addition  to  the  accounts  and  in- 
quiries directed  to  be  taken  and  made  by  the  Decretal  Order 
dated,  etc.,  the  following  inquiry  be  made  namely :  An 
inquiry  whether  the  Testator  settled  or  purported  to  settle 
aijy  and  what  property  or  estate ;  and  whether  such  settle- 
ment is  void  against  the  Applicant  or  any  other  creditor  or 
creditors  of  the  Testator.  (1) 

6-i.  Intestate's  Personal  Estate.     Action  by  next-of-kin.  (a) 

This  Court  doth   order  that  the  following  inquiries  and  For  P.  C.  see 
accounts  be  made  and  taken,  namely  : —  No.  30. 

1.  An  inquiry  who  were  the  next-of-kin  according  to  the 
Statutes  for  the  Distribution  of  Intestate's  Estates  of  X.  Y., 
deceased,  the  Intestate  in  the  Particulars  of  Claim  named 
living  at  the  time  of  his  death ;  and  whether  any  of  them 
have  since  died ;  and  if  so,  who  are  their  respective  legal 
personal  representatives  [and  whether  the  Intestate  left 
a  widow  and  if  so,  whether  she  is  living  or  dead ;  and  if 
dead,  who  are  her  legal  personal  representatives]. 

2.  Account  of  personal  estate  as  in  No.  56,  account  3. 

3.  An  account  of  the  Intestate's  debts. 

■i.  An  account  of  the  Intestate's  funeral  expenses. 
5.  An  inquiry  what  parts,  if  any,  of  the  Intestate's  personal 
estate  are  outstanding  or  undisposed  of. 

(1)  See  also  Precedents  at  the  end  of  the  chapter  on  Fraud,  infra. 

(a)  For  corresponding  order  on  further  cousin leration,  adapt  No.  109.  Orders  on 
According  to  the  particulars,  three-ninths  of  the   personal   estate  after  further  con- 
payment  of  debts,  etc.,   would  belong  to  the   plaintiff,   the   like   to    the  sideration, 
defendant,  and  one-ninth  to  eacli  of  the  three  grandchildren.      For  in- 
quiries as  to  advances,  etc.,  under  22  &  23  Car.  2,  c.  10,  see  No.  79. 
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And  it  is  ordered  that  the  Intestate's  personal  estate  be 
applied  in  payment  of  his  debts  and  funeral  expenses,  in  a 
due  course  of  administration. 

And  it  is  further  ordered,  etc.,  as  in  No.  56  to  the  end. 

65.   Testator  s  personal  estate : — Action  hy  a  Legatee,  etc. 

For  P.  C.  see         (^)  ^^  ^^  Ordered  that  the  following  accounts  and  inquiry 
No.  31.  be  taken  and  made,  namely  : — 

No.  109.  1-    -^^1   account  of  the   personal   estate   (not  specifically 

bequeathed)  (&6)  of  X.  Y.,  the  Testator  in  the  Flf.'s  Par- 
ticulars of  Claim  named,  come  to  the  hands,  etc.,  as  in  No.  56, 
supra. 

2.  An  account  of  the  Testator's  debts. 

3.  An  account  of  the  Testator's  funeral  expenses. 

4.  An  account  of  the  legacies  and  annuities  given  by  the 
Testator's  Will. 

5.  An  inquiry  what  parts  (if  any)  of  the  Testator's  said 
personal  estate  are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  Testator's  personal  estate  (not 
specifically  bequeathed)  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  administration,  and 
then  in  payment  of  the  legacies  and  annuities  (if  any)  given 
by  his  Will. 

And  it  is  further  ordered,  etc.,  as  in  No.  56  to  the  end. 

66.  Inquiries  as  to  specific  bequests: — Contribution  for  payment 

of  debts. 

6.  An  inquiry  of  what  particulars  the  specific  bequests' 
given  by  the  Testator's  Will  consisted  at  the  time  of  his 
death,  and  by  whom  the  same  have  been  received,  and  what 
has  become  thereof. 

7.  An  inquiry  what  values  ought  to  be  set  upon  such 
specific  bequests  respectively,  and  (if  necessary)  in  what 
proportions  the  same  ought  respectively  to  contribute  to  the 
payment  of  the  Testator's  debts  and  funeral  expenses,  (c) 

Plaintiff  (^)  When  a  plaintiff  is  an  accounting  party  the  order  is  prefaced  by 

accounting         ^^^  words,  "  And   the    Plf.    by  his    Solicitor    [Counsel]   submitting   to 
party.  account "  ;  but  see  supra,  pp.  287,  289. 

{hh}  The  words  in  parentheses  must  be  used  in  a  legatee's  action  even 
if  it  is  likely  that  the  specific  bequests  will  have  to  be  resorted  to  for 
payment  of  debts.  In  such  a  case  there  should  be  a  decLiration  to  the 
effect  that,  in  case  of  the  personal  estate  not  specifically  bequeathed  being 
insufficient,  the  specific  bequests  ought  to  contribute  to  make  good  the 
deficiency  according  to  their  respective  values ;  and  inquiries  to  the 
effect  of  No.  66  shopld  be  directed.  Such  an  inquiry  may,  where  neces- 
sarv,  be  directed  on  further  consideration. 
(c)  See  also  No.  72. 
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67.  Against   surviving    Executors    and    Executor   of    deceased 

Executor. 

It  is  ordered,  etc.,  as  in  No.  65,  except  that  account  No.  1  will  For  P.  C.  see 
le  -  No.  32. 

An  account  of  the  Testator's  personal  estate  (not  specifically 
bequeathed)  come  to  the  hands  of  the  Deft.  C.  D.  and  of 
E.  F.  deceased,  the  Exors.  of  his  Will,  or  of  either  of  them, 
or  to  the  hands,  etc.,  No.  56,  account  3.  And  it  is  ordered  that 
what  on  taking  the  said  account  shall  appear  to  be  due  from 
the  Deft.  C.  D.,  be  answered  by  him  personally,  and  what 
shall  appear  to  be  due  from  the  estate  of  the  said  E.  F. 
deceased,  be  answered  by  the  Deft.  G.  H.  his  Exor.,  he 
having  admitted  assets  of  the  said  E.  F.  for  that  purpose  [or 
if  assets  not  admitted]  out  of  his  assets  in  a  due  course  of 
administration.  And  in  case  the  Deft.  G.  H.  shall  not  admit 
assets  of  the  said  E.  F.  fur  that  purpose,  it  is  ordered  that  an 
account  be  taken  of  the  personal  estate  of  the  said  E.  F. 
come  to  the  hands  of  the  Deft.  G.  H.  or  to  the  hands  of  any 
person  or  persons  by  his  order,  or  for  his  use.  If  the 
estate  of  E.  F.  is  being  administered  in  Court,  substitute  for  the 
last  direction,  and  it  is  ordered  that  the  Plf.  be  at  liberty  to 
prove  for  what  (if  anything)  on  taking  the  said  account, 
shall  appear  to  be  due  from  the  estate  of  the  said  E.  F.  in 
the  Action  of  [short  title,  etc.]. 

68.  The  like  where  nothing  is  due  from  the  estate  of  the  deceased 

Executor. 

It  is  ordered,  etc.,  as  in  No.  65,  except  that  account  1  will  be  For  P.  C.  see 
An  account  of  the  personal  estate  (not  specifically  be-  ^°'  ^P- 
queathed)  of  the  Testator  come  to  the  hands  of  the  Deft. 
C.  D.,  the  surviving  Exor.  of  the  Testator,  either  alone  or 
jointly  with  E.  F.,  the  deceased  Exor.  of  the  Testator,  or  to 
the  hands  of  any  other  person  or  persons  by  the  order,  or  for 
the  use  of  the  Deft.  C.  D.,  either  alone  or  jointly  with  the 
said  E.  F. 

69.  Against  Defendant  guilty  of  ivilful  default  and  refusal  to 

account. 

Same  as  No.  65  adapted   to  the   case  of  a  single  Executor,  P<ige  ^^'^• 
except  that  if  so  directed,  the  Deft,  loill  be  ordered  to  pay  the  \?^  ^-  ^-  ®^® 
costs  as  taxed,  "  up  to  and  including  this  order,"  and  except 
that  the  following  will  be  substituted  for  Inquiry  No.  1  : — 

1.  An  account  of  the  Testator's  personal  estate  (not 
specifically  bequeathed)  come  to  tlie  hands  of  the  Deft.,  tho 
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Executor  of  his  Will,  or  to  the  hands  of  any  other  person  or 
persons  by  his  order,  or  for  his  nse,  or  which,  but  for  his 
wilful  neglect  or  default,  might  have  come  to  his  hands. 

70.  Order  corresponding  to  No.  36  ivhere  the  Plaintiff  entitled  to 

an  order  for  administration  has  failed  to  prove  his  charges 
of  wilful  default  and  refusal  to  account. 

Pages  281,  It  is  ordered  that  this  Action  do  stand  dismissed  out  of 

3^*'  this  Court  against  the  Defts.  so  far  as  it  seeks  more  than  the 

ordinary  administration  accounts  and  inqniiies  of  the  estate 
of  the  Testator  X.  Y.  with  costs  beyond  the  costs  of  an 
Action  claiming  the  usual  Administration  Judgment,  such 
costs  to  be  taxed  by  the  Eegistrar  and  paid  by  the  Plf. 
within,  etc..  No.  2,  supra,  p.  194.  And  it  is  ordered  that  all 
costs  of  this  Action,  beyond  those  hereby  ordered  to  be  paid, 
be  reserved.  And  it  ordered  that  the  following,  etc.,  as  in 
No.  65. 

71.  Administration  and  execution  of  trusts  of  real  and  personal 

estate   devised   and   bequeathed    in    trust  for   sale   and 
conversion. 

For  P.  C.  see  This  Court  doth  declare  that  the  trusts  of  the  Will  of 
No.  37,6.  F.C.  X.  Y.  the  Testator  in  the  Plf.'s  Particulars  of  Claim  named 
No.  109,  ought    to   be    performed    and    carried    into    execution,    and 

affidavits  in       ^^^j^  order  and  ailiudge  the  same  accordingly:  (cc)  And  it  is 

answer  to  •'       o  o  t/  ^  v     / 

accounts  and  ordered  that  the  following  inquiries  and  accounts  be  made 
inquiries,  and  taken,  namely : — • 

Nos.  3  and  4,  1.  An  inquiry  what  children  there  were  of  X.  Y.  deceased, 
pp.  335-339.  ^jjg  Testator  in  the  Plf.'s  Particulars  of  Claim  named,  living 
at  the  time  of  his  death,  and  whether  they  are  all  now 
living ;  or  if  any  of  them  are  dead,  when  they  respectively 
died,  and  who  are  their  respective  legal  personal  repre- 
sentatives. 

Add  accounts  of  personal  estate  as  in  No.  65  and  then  -proceed 
And  it  is  ordered  that  the  Testator's  personal  estate  not 
specifically  bequeathed  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  admiriistration,  and 
then  in  payment  of  the  legacies  and  annuities  (if  any)  given 
by  his  Will. 

And  it  is  ordered  that  the  following  further  inquiries  and 
accounts  be  made  and  taken,  namely  : — 

6  An  inquiry  what  real  estate  the  Testator  was  seised  of  or 
entitled  to  at  the  time  of  his  death. 

1.  An  account  of  the  rents  and  profits  of  the  Testator's  real 

{cc)  See  supra,  p.  408,  n.  (b),  infra,  p.  516,  No.  6. 
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estate  received  by  the  Defts.,  the  Trustees  of  his  said  Will, 
etc.,  as  in  No.  56,  account  3. 

8.  An  inquiry  what  incumbrances,  etc.,  as  in  No.  58,  inquiries 
6,  7,  8,  And  it  is  ordered  that  the  Testator's  real  estate  be 
sold  with  the  approbation,  etc.,  as  in  No.  58  to  tJie  end. 

72.  Declaratory  Judgment  under  0.  6,  r.  6 ;  Pecuniary  legacies 
charged  on  real  estate ;  Liability  of  real  estate  and 
specific  legacies  to  contrihute  toicards  debts,  etc. 

This  Court  doth  declare  that  the  said  pecuniary  legacies  Pages  254  et 
are  charged  upon  the  Testator's  residuary  leal  estate,  without  !f'/' 
any  liability  on  the  part  of  the  pecuniary  legatees  to  ^^^  3g_ 
contribute  to  his  debts,  unless  the  whole  of  his  other  estate 
hereinafter  mentioned  shall  be  insufficient  for  such  payment. 
And  it  ajipearing  that  the  Testator's  personal  estate  not 
specifically  bequeathed  will  not  be  sufficient  fur  the  payment 
of  his  debts  and  funeral  expenses,  and  the  costs  of  this  Action, 
This  Court  doth  declare  that  for  the  purpose  of  providing  for 
the  payment  of  the  Testator's  debts,  and  of  the  costs  of  this 
Action,  the  real  estate  devised  by  the  Testator's  Will  and 
the  specific  bequests  therein  contained,  and  in  the  Plf.'s 
Particulars  of  Claim  mentioned,  oui;ht  to  contribute  to  such 
payment  in  pioportion  to  the  respective  values  thereof  at 
the  death  of  the  Testator,  without  making  any  deduction 
from  the  value  of  the  Testator's  residuary  real  estate  in 
respect  of  the  said  pecuniary  legacies  charged  thereon  as 
aforesaid,  (d) 

73.  Order  giving  leave  to  Executor  to  institute  Action. 

Upon  application,  &c.  as  in  No.  2,  p.  192,  It  is  ordered  that  Pages  313, 314. 
the  Deft.  A.  B.,  as  Executor  of  the  Will  of  the  Testator,  do 
take  such  proceedings  as  he  may  be  advised  for  the  purpose 
of,  &c.  [set  forth  object  of  Action].  And  it  is  ordered  that  the 
costs  of  the  Plf.  and  the  Deft.  A.  B.  of  this  Application  be 
costs  in  the  Action. 

74.  Order  giving  leave  to  Plaintiff  to  institute  Action  and  to  use 
the  name  of  a  Defendant  Executor  for  that  purpose. 

Upon  application,  &c..  It  is  ordered   that  the  Plf  be   at  Pages  313, 314. 
liberty   to    commence    such    action    as    he    may   be    advised 
against  for  the  purpose,  &c.,  as  in  last  Precedent ; 

and  that  he  be  at  liberty  to  use  the  name  of  the  Deft.  A.  B., 
as  Plf.  in  such  Action,  and  be  indemnified  out  of  the  residuary 
estate  of  the  Testator.     Costs  as  in  last  Precedent,  (e) 

id)  See  Be  Baicdcn,  1  Ch.  (94)  693. 

(e)  If  the  circumstances  of  the  case  so  require,  the  Court  ma^y  give 
the  liberty  to  sue  in  the  name   of  the   executor,   only  on   condition  of 
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lb.  Order  for  sale  of  business  as  a  going  concern  ivJiere  Infants, 
cfcc,  interested — Defendant  to  carry  on  the  business  until 
the  sale — Trustee  appointed  Manager. 

And  this  Court  being  of  f)pinion  that  it  would  be  for  the 
benefit  of  the  parties  entitled  under  the  said  Will  who  are 
not  sui  juris  that  the  business  of  the  Testator  should  be  sold 
as  a  going  concern,  doth  by  consent  of  the  parties  entitled 
who  are  sui  juris,  order  that  such  biisiness  together  with  the 
leasehold  property,  stock  in  trade,  and  fixtures  belonging  to 
the  said  business,  and  the  goodwill  thereof,  be  sold  with  the 
approbation  of  the  Judge ;  with  liberty  for  any  party  to 
apply  to  the  Judge  as  to  the  winding-up  of  the  said  business 
and  the  disposition  thereof,  and  of  the  said  leasehold  pro- 
perty, fixtures,  and  stock-in-trade,  in  case  «ncli  sale  as 
aforesaid  cannot  be  made.  And  it  is  ordered  that  the  Deft. 
C.  D.  be  appointed  without  security  to  receive  and  manage 
the  said  business  and  the  property  thereof  and  to  get  in 
and  realise  the  outstanding  assets  of  the  business,  he  by 
bis  Counsel  [Solicitor]  undertaking  to  act  without  salary  ; 
And  it  is  ordered  that  the  said  Deft.,  as  such  receiver,  do 
thereout  discharge  the  liabilities  of  and  carry  on  the  business 
until  the  same  shall  be  disposed  of  as  a  going  concern  under 
the  order  for  sale  hereinbefore  contained,  or  until  further 
order ;  And  it  is  ordered  that  the  said  Deft.  C.  D.  do  pass 
his  accounts  and  pay  the  balances  which  shall  be  certified 
to  be  due  from  him,  or  such  part  thereof  as  shall  be  certified 
as  proper  to  be  so  paid  into  Court  to  the  credit  of  this 
Action  Re  Y.,  deceased,  B.  v.  D. — E.  429,  within  such  time 
as  the  Eegistrar  shall  direct. 


Declarations. 

7G.    Vesting  of  Shares  under  a  Will. 

This  Court  doth  declare  that  on  the  true  construction  of 
the  Will  of  X.  Y.  deceased,  the  gift  of  the  corpus  of  the 
proceeds  of  the  real  and  personal  property  of  the  Testator 
is  to  those  of  his  children  and  those  only  who  shall  be 
living  when  the  youngest  shall  attain  twenty-one.  (/) 

the  applicant  giving  a  proper  indemnity  against  the  costs — e.g.  by  bond 
or  payment  into  Court,  and  the  order  ruay  j^rovide  that  in  default  of 
his  so  doing,  the  application  be  dismissed  with  costs.  See  Be  ]Vhatrruin, 
W.  N.  (8'J)  213. 

(/)  lie  Coleman,  39  Ch.  Div.  113. 
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77.  Maintenance  and  Advancement  at  the  discretion  of 
Trustees. 

This  Court  dotl«  declare  that  no  child  is  entitled  prior  to 
the  attainment  of  the  age  of  twenty-one  yeai  s  by  the  youngest 
living  child  of  the  Testator  X.  V.  to  the  payment  of  any 
part  of  the  income  of  his  residuary  estate,  and  that  the 
Defts.  A.  B.  and  C.  D.,  the  trustees  of  his  Will  are  entitled 
to  apply  the  said  income  for  the  maintenance  education  or 
advancement  of  the  Testator's  children  in  their  absolute 
discretion  and  that  the  Plf.  is  entitled  to  no  interest  in  the 
said  income  except  such  moneys  or  property,  if  any,  as  may 
be  paid  or  delivered  or  appropriated  for  payment  or  delivery 
by  the  Defts.  A.  B.  &  C.  D.  {g) 

78.  Annuity. 

This  Court  doth  declare  that  according  to  the  true  con- 
struction of  the  Will  of  A.  B.  the  Testator  in  the  Plf.'s 
Particulars  named,  the  Deft.  C.  B.,  the  Widow  of  the  Testator 
is  entitled  for  her  life  to  an  Annuity  of  £  payable  to  her 
half  yearly  out  of  the  income  of  the  Testator's  estate,  but 
if  such  income  shall  at  aiiy  time  be  insufficient  to  provide 
for  such  Annuity,  then  the  deficiency  is  to  be  made  good 
out  of  the  corpus. 


Special  Enquiries. 

79.  Settlements  aud  Advances  under  22  &  23  Car.  2,  c.  10. 

An  inquiry  whether  any,  and  which  of  the  children  of  the 
Intestate  have  received  any  estate  by  settlement  from  the 
Intestate,  and  the  value  thereof,  and  whether  any  and 
which  of  the  children  of  the  Intestate  have  been  advanced 
by  the  Intestate  in  his  lifetime  by  portion  ;  and  what  are 
the  respective  amounts  of  such  advancements. 

80.  Advances  on  account  of  shares  under  Will. 

An  inquiry  whether  any,  and  if  any,  what  payments  or 
advances  have  been  made  to  any,  and  if  any,  which  of  the 
Testator's  children  in  respect  of  their  shares  in  the  Testator's 
residuary  estate  (distinguishing  payments  and  advances  out 
of  principal  from  those  out  of  income). 

(j/)  Re  Coleman,  39  Cli.  Div.  443. 
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81.  Election  by  a  Beneficiary. 

1.  An  inquiry  whether  C.  B.,  in  the  Plf.'s  Particulars 
named  elected  in  her  lifetime  to  take  under,  or  against  the 
Will  of  her  husband,  A.  B.  deceased.  And  if  it  shall  appear 
that  the  said  C.  B.  elected  to  take  against  the  said  Will,  it 
is  ordered  that  the  following  further  inquiries  be  made, 
namely  : — 2.  An  inquiry  what  compensation  the  Plf.  is 
entitled  to  in  respect  of  the  loss  sustained  by  him  by  reason 
of  the  said  C.  B.  having  elected  to  take  against  the  said 
Will,  so  far  as  such  loi<s  does  not  exceed  the  amount  of 
benefit  received  by  her  under  the  said  Will ;  3.  An  inquiry 
what  was  the  amount  of  benefit  received  by  the  said  C,  B. 
under  the  said  Will,  (h) 

82.  Incumbrances. 

An  inquiry  whether  any  and  which  of  the  residuary 
legatees  of  the  Testator  have  in  any  way,  and  how,  mort- 
gaged, charged,  or  incumbered  their  respective  shares  in  the 
Testator's  residuary  estate;  and  if  so,  what  is  due,  and  to 
whom  in  respect  of  such  mortgages,  charges  or  incumbrances. 

83.  Moneys   expended  by  personal   representative   in   completing 
buildings,  repairs,  and  permanent  improvements. 

An  inquiry  whether  the  Deft.  C.  T).  has  expended  any  and 
what  sums  of  money  in  completing  any  unfinished  houses  or 
buildings  belonging  to  the  Testator  at  the  time  of  his  death, 
or  in  necessary  repairs  or  permanent  imj^rovements  thereof, 
and  how  and  at  what  interest  (if  any)  such  moneys  were 
procured  and  whether  the  value  of  the  Testator's  estate  has 
been  improved  by  reason  or  in  consequence  of  such  expendi- 
ture and  to  what  extent. 


84.  Balances  in  hands  of  Executor. 

An  inquiry  how  the  personal  estate  of  the  Testator  [not 
specifically  bequeathed]  has  been  employed  by  the  Deft. 
C.  D.  and  what  balances  thereof  have  from  time  to  time 
remained  in  his  hands  and  during  what  period  or  periods  of 
time  respectively  and  what  interest  [gains  and  profits]  has 
[have]  been  received  by  him  in  respect  of  such  balances,  and 
of  the  investments  (if  any)  of  such  personal  estate. 

(h)  See  also  form  of  decree  in  Cooper  v.  C.  L.  E.,  7  H.  L.  60,  69.  As 
to  the  doctrine  of  election  generally,  see  Streatjield  v.  S.,  1  Wh.  & 
Tu.  L.  C.  Eq.  397;  lie  VardoiK  31  Ch.  Div.  275 ;  Me  BrooJcsbanlc,  34  Ch. 
Div.  161. 
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85.  Sale  of  Testator's  real  estate. 

An  inquiry  wlicther  any  and  what  parts  of  the  Testator's 
real  estate  have  been  sold ;  and  if  so  when,  and  by  and  to 
whom,  [and  under  what  circumstances]  and  for  what  sums 
of  money ;  and  when  and  by  whom  the  purchase-moneys 
have  been  received ;  and  how  the  same  have  been  applied  or 
disposed  of. 

86.  Testator'' s  Liability  under  Contracts. 

An  inquiry  whether  the  Testator  was,  at  the  time  of  his  Page  276. 
death,  engaged  in  [and  whether  the  Deft.,  his  Executor,  has 
since  his  death  entered  into]  any  and  what  contracts,  and 
whether  or  not  in  partnersliip  with  any  and  what  person  or 
persons,  and  whether  the  estate  of  the  Testator  is  under  any 
and  what  liabilities  or  liability  in  respect  of  such  contracts 
or  contract,  or  any  or  either  and  which  of  them,  and  whether 
such  partnership  or  partnerships,  or  any  or  either  of  them 
are  or  is  still  subsisting,  and  whether  the  partnership  accounts 
have  been  wound  up  and  settled  ;  and  whether  any  and  what 
proceedings  will  be  requisite  in  relation  to  such  contracts 
and  accounts,  or  any  or  either  of  them,  and  by  and  against 
whom ;  and  whether  it  is  fit  and  proper  [and  in  the  interest 
of  the  Infant  Defts.]  that  such  contracts  should  be  carried  Infant 
into  effect ;  or  what  course  should  be  followed  with  regard  defendants, 
to  any  such  contracts  [in  their  interest]  and  whether  any 
proceedings  at  law  are  now  pending  with  reference  to  such 
contracts,  or  to  any  matters  aiising  thereout,  and  whether 
such  proceedings  ought  to  be  prosecuted,  compromised,  or 
abandoned,  and  if  compromised,  upon  what  terms. 

87.   Carrying  on,  dc,  of  Testator's  Business. 

An  inquiry  whether  it  will  be  proper,  and  for  the  benefit 
of  the  infant  Plfs.  [the  persons  interested  in  the  Testator's 
estate  who  are  not  sui  juris]  that  the  Testator's  business 
should  be  carried  on  and  continued ;  and  if  so,  in  what 
manner,  and  upon  what  terms,  and  by  whom ;  or  that  the 
same  should  be  w(jund  up  and  sold ;  and  if  it  shall  appear  not 
to  be  proper,  and  for  such  benefit  as  aforesaid,  that  the  said 
business  should  be  carried  on  and  continued,  It  is  ordered 
that  the  same  be  wound  up  and  sold  as  may  be  proper 
and  for  such  benefit,  with  the  approbation  of  the  Judge. 
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88.  Capital  employed  in  Testator's  business — Profits  realised. 

An  inquiry  what  was  the  capital  of  the  Testator  employed 
in  his  business  at  the  time  of  his  death ;  and  with  what 
capital,  and  under  what  circumstances  the  same  business  has 
since  been  carried  on,  and  until  when  ;  and  what  profits  have 
been  derived  therefrom  by  the  Deft.  C.  D.  during  such  period 
as  the  same  business  has  been  so  carried  on. 

89.  Sale   of   Testators   Leaseholds,    Goodivill   of  business,  and 

Stock  in  Trade. 

An  inquiry  whether  the  said  business,  and  the  goodwill 
thereof,  and  the  beneficial  interest  in  the  leasehold  premises 
whereon  the  same  business  was  carried  on,  and  the  stock 
in  trade  and  effects  used  in  connection  therewith,  have  been 
sold,  and  when  and  by  whom,  and  for  what  price  or  prices, 
or  consideration  or  considerations,  (i) 

90.  Domicile  and  Effect  of  the  Dispositions  of  Will,  according  to 

Foreign  Laiv,  dc. 

1.  An  inquiry  where  X.  Y.,  the  Testator,  was  domiciled 
at  the  time  of  making  his  Will,  and  thence  up  to  and  at  the 
time  of  his  death.  And  in  case  it  shall  appear  that  the 
Testator's  domicile  was  other  than  English,  then 

2.  An  inquiry  whether,  according  to  the  law  of  the 
country  of  the  Testator's  domicile  at  the  time  of  his  death, 
the  bequests  and  directions  contained  in  the  Testator's  Will 
aie  wholly,  or  to  any,  and  what  extent,  valid,  and  what  is 
the  legal  efiect  thereof;  and  in  case  the  Testator  shall, 
according  to  such  last  mentioned  law,  have  died  to  any 
extent  intestate,  who  are  the  persons  according  to  such 
law,  entitled  to  the  personal  estate  (including  leaseholds) 
as  to  which  he  may  have  so  died  intestate,  and  in  case 
it  shall  appear  that  the  Testator's  domicile  was  English 

3.  An  inquiry  who  were  the  next-of-kin  according  to  the 
As  to  persons  English  Statutes  for  the  distribution  of  intestates'  estates,  of 
entitled  under  the  Testator  living  at  the  time  of  his  death,  and  whether 
English  any  of  them  have  since  died,  and  if  so,  who  are  their 
Statute  of        respective  legal  personal  representatives. 

Distributions.  ^  or  r 

{i)  Compare  No.  85. 
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91.  Interlocutory  Order  in  the  nature  of  an  Injunction  and 
ajjpointing  a  Receiver  to  correspond  to  No.  38. 

Upon  application,  &c.  see  Nos.  2  and  3,  siii^ra,  jip.  192,  194.  Page  313. 

And  the  Plfs.  by  their  Solicitor  [Counsel]  undertaking  (j) 
to  abide  by  any  order  this  Court  may  hereafter  think  fit  to 
make  as  to  damages,  in  case  this  Court  shall  be  of  opinion 
that  the  Uefts.  [Deft.  C.  D.]  shall  have  hustained  any  by 
reason  of  this  Order,  which  the  Plfs.  ought  to  pay,  Now 
therefore   the    Defts.    the  Banking    Company   and 

their  agents  are  hereby  strictly  enjoined  and  restrained 
from   parting   or   dealing    with  the   sum    of  £  in 

the  Plf.'s  Particulars  mentioned,  &c.,  as  in  No.  38  par.  2  of 
claim,  to  "  under  the  direction  of  this  Court."  And  the  Deft. 
C.  D.  is  in  like  manner  restrained,  &c.,  remainder  of  par.  2 
of  the  same  claim  until  judgment  in  this  Action  or  until 
further  order   [or  until    the  day    of  upon 

which  day  this  Court  will  consider  whether  this  order  shall 
be  further  continued]. 

And  it  is  ordered  that  A.  B.  of  &c.,  Accountant,  upon 
giving  security,  be  appointed  to  receive  the  rents  and 
profits  of  the  unsold  real  estate  of  the  Testator  X.  Y. 
in  the  Plf.'s  Particulars  of  Claim  mentioned,  and  to 
collect  and  get  in  the  said  sum  of  £  therein  also 

mentioned,  and  other  the  outstanding  personal  estate  and 
proceeds  of  sale  of  the  real  estate  of  the  Testator.  Add 
directions  for  tenants  to  attorn,  dc,  No.  2,  supra,  p.  193;  And 
it  is  ordered  that  the  Deft.  C.  D.  as  surviving  Executor  and 
Trustee  of  the  Will  of  the  Testator,  do  pay  and  deliver  over  to 
the  said  Receiver  A.  B.  the  said  sum  of  £  ,  or  other  the 

sum  retained  by  the  same  Deft,  as  in  the  said  Particulars  of 
Claim  stated,  and  all  securities  in  his  hands  for  the  same 
sum,  or  for  any  other  part  of  the  outstanding  personal  estate 
of  the  Testator,  or  proceeds  of  sale  of  his  real  estate,  together 
with  all  books  and  papers  relating  thereto.  Directions  for 
receiver  to  pass  his  accounts,  &c.  as  in  No,  2,  p.  1 93,  supra,  (k) 

Dated  this  day  of  18     . 

J,S.,  Judge. 

(j )  Where  a  joint  stock  company  is  plaintiff,  some  such  words  as  the 
following  should  be  used,  "  and  the  Company  by  their  Solicitor 

[Counsel]  undertaking  and  the  said  [Manager  or  Uirectorl  persoually 
undertaking  in  writing  on  behalf  of  the  Plf.  Company,  and  having  t-i-jned 
the  Registrar's  Book  accordingly ; "  Anglo-Danubian,  &c.  Co.  v.  Roqerson, 
10  Jur.  N.S.  87  ;  but  see  FmsI  Molesey  L.  B.  v.  Lamheth,  &c.  Co.,  3  C'h.  (92) 
290  ;  see  also  supra,  p.  78,  n.  (c). 

(Jt)  See  also  Forms  256  and  257,  App. 

2  E 
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If  you,  the  said  or  your  agents  {I)  act  in  dis- 

obedience to  this  order,  you,  the  said  will  be  liable 

to  be  committed  by  this  Court. 


92.  Order  for  Banking  Company  to  pay  money  into  Court  and 

have  action  dismissed  as  against  them. 

See  P.C.  No.  38.      Upon  application,  etc.,  and  the  Pefts.  the  Bank- 

ing Company  by  their  Solicitor  [Counsel]  undertaking  to 
submit  their  costs  hereinafter  mentioned  for  taxation,  if 
hereafter   so   required.   It  is   ordered   that  the   Defts.   the 

Banking  Company  do  out  of  the  sum  of  £ 
cash   to   the   credit   of  the   account  of  the  Deft.  C.  D.  at 
the  Branch   of  their   Bank,  retain   the   sum   of 

£  ,  the  amount  of  their  costs  of  this  Action,  as  delivered 
to  the  Plfs.,  and  do  pay  into  Court  to  the  credit  of  this 
Action  Be  Y.,  deceased,  B.  v.  D. — K.  429,  the  sum  of  £  , 
the  residue  of  the  said  sum  of  £  cash,  and  it  is  ordered 

that  upon  such  payment  being  made,  this  Action  do  stand 
dismissed  out  of  this  Court  as  against  the  said  Defts.  the 
Banking  Company,  (m) 

93.  Order  on  Interlocutory  Application  for  payment  of  balance 

into  Court. 

Pages  310, 311.      It  is  ordered  that  the  Deft.   C.  D.  do  on  or  before  the 
18      or  subsequently  within  four  days  after  ser- 
vice of  this  Order  pay  into  Court  to  the  credit  of  this  Action 
\_title'\  the  sum  of  £  cash  [admitted  by  him  to  be  part  of 

the  Testator's  estate  in  his  hands]  and  also  the  proceeds  of 
sale  of  a  sum  of  £  New  Consols  (the  amount  of  such 

proceeds  to  be  verified  by  affidavit)  being  moneys  received 
by  the  said  Deft,  as  Exor.  of  the  above-named  X.  Y.,  deceased, 
the  Testator  in  the  Plf.'s  Particulars  named.  Add  direction 
that  Pips  costs  he  costs  in  the  Action,  or  if  so  ordered,  that  they 
he  paid  hy  the  Deft.     See  No.  2,  supra,  p.  194. 

Breach  of  (?)  See  Form  291,  App.     In  the  Chancery  Division  sequestration  is  the 

injunction  hy     appropriate  mode  of  punishment  for  breacli  of  an  injunction  by  a  joint 

company.  sti  ckjor  incorporated  company  :  Spokes  v.  Banbury  Bd.,  35  L.  J.  Ch.  105; 

but  in  a  gross  case,  its  directors  or  other  agents  are  liable  to  be  committed  ; 

see  supra,  p.  195,  also  Hudson  v.  WalJier,  64  L.  J.  Ch.  204. 

Motion  treated       (P'')  ^°  ^  ^'^^^  "^  ^^i^  kind  it  would  be  a  saving  of  expense  if  on  the 

as  trial.  motion  for  an  injunction  and  receiver,  all  parties  would  consent  to  the 

motion  being  treated  as  the  trial  of  the  action,  and  to  a  decretal  order 

for  administration  and  execution  of  the  trusts,  including  a  direction  for 

payment  or  transfer  into  Court  of  the  funds  belonging  to  the  estate  or 

trust,   and   if  necessary,   a   direction   tliat    the   accounts   and   inquiries 

are    not    to    be  proceeded  with  without  the   direction  of  the   Judge. 

See  Nos.  56  and  notes  (?;)  and  (w)  thereto. 
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94.     Order  for  deposit  in  Cotirt  of  Foreign  Bonds  iiassing  hij 

delivery. 

It  is  ordered  that  the  Deft.  C.  D.  do  on  or  before,  &c.,  as  in  Pages  310, 311. 
last  Precedent,  deposit  with  the  Registrar  of  this  Court  in  the 
names  of  himself  and  the  Treasurer  to  the  credit  of  this 
Action  He  Y.,  deceased,  B.  v.  D.— E.  429,  the  several  Bonds 
specified  in  the  Schedule  hereto  respectively,  with  the 
coupons  attached  thereto,  being  part  of  the  personal  estate 
of  the  Testator.     Costs  as  in  last  Precedent. 


Orders  to  carry  on  Proceedings  on  Change  of  Parties. 

95.  On  death  of  a  sole  Plaintiff  after  Decretal  Order,  (n) 

Upon  hearing  the  Solicitor  for  C.  D.  of,  &c.,  who  alleged  Page  297. 
that  this  Action  was  instituted  for  the  administiation  of  the 
real  and  personal  estate  of  the  above-named  Testator,  X.  Y., 
That  on  the  18      a  Decretal  Order  was  made  in 

this  Action,  whereby  certain  accounts  and  inquiries  were 
directed  to  be  taken  and  made,  and  which  are  now  in  the 
course  of  prosecution.   That   on   the  ]  8      the  Plf. 

A.  B.  died,  having  by  his  Will  dated,  &c.,  appointed  the 
applicant  his  sole  Executor  and  that  he  duly  proved  the 
same   Will   on   the  18      It   is    ordered    that   this 

Action  be  carried  on  between  the  Applicant  C.  D.  as  Plf.  and 
the  said  as  Deft,  in  like  inanner  as  it  might  have 

been  carried  on  between  the  said  deceased  Plf.  and  the  Deft, 
if  tlie  Plf.  had  not  died. 

9G.  071   the  death  of  a  Defendant,  an   accounting  partij  after 
Decretal  Order. 

Upon    hearing    the    Solicitor    for    the    Plf.   C.    D.,    who  Page  298, 
alleged  that  since  the  Decretal  Order  dated  the 
18     ,  namely  on   the  18     ,   the    Deft.   C.   D.  died, 

having  by  his  Will  dated,  &c.,  appointed  E.  F,  his  sole  Exor., 
and  that  he  duly  proved  the  same  Will  on  the  18 

It  is  ordered  that  the  Decretal  Order  dated,  &c.,  and  the 
several  proceedings  thereunder,  and  the  accounts  and  in- 
quiries thereby  directed  be  carried  on  between  the  Plf.  and 
the  said  E.  F.  in  like  manner  as  they  might  have  been 
carried  on  between  the  Plf.  and  the  said  late  Deft.  C.  D.  if 
he  had  not  died.  And  it  is  ordered  that  what  on  taking  the 
said  accounts  shall  appear  to  have  come  to  the  hands  of  the 

(«)  For  onler  &c.  before  trial  see  Nos.  112-114,  App.  Order  &o. 

^    E    2  before  trial. 
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said  late  Deft.  C.  D.  be  answered  Ly  the  said  E.  F,,  his 
Executor,  out  of  his  assets  in  a  due  course  of  administration; 
and  in  case  he  shall  not  admit  assets  of  the  said  C.  1).  for 
that  purpose,  It  is  ordered  that  an  account  be  taken  of  the 
personal  estate  of  the  said  C  D.,  come  to  the  hands  of  the 
said  E.  F.,  or  to  the  hands  of  any  other  person  or  persons  by 
his  order  or  for  his  use.  (o) 

97.  Birth  of  Infant. 

Pages  298, 302.  It  is  ordered  that  the  proceedings  in  this  action  be  carried 
on  as  between  the  Plfs.  and  the  Defts.  and  the  said  Infant ; 
And  it  is  ordered  that  an  inquiry  be  made  whether  any 
proceedings  affecting  the  interest  of  the  Infant  have  been 
had  in  this  Action  since  his  birth ;  and  if  so,  whether  it  will 
be  fit  and  proper  and  for  the  benefit  of  the  said  Infant,  that 
he  should  be  bound  thereby  ;  And  if  it  shall  be  so  certified, 
It  is  oidered  that  the  said  Infant  be  bound  accordingly. 

98.   Upon  death,  dc,  of  a  Plf.,  the  Registered  Public  Officer  of  a 
Banking  Comjjany  formed  under  7  Geo.  4,  c.  46. 

Page  300.  Upon  hearing  the  Solicitor  for  the  Banking  Com-, 

pany,  who  alleged  that  A.  B.,  one  of  the  Public  Eegistered 
Officers  of  the  said  Banking  Company,  on  the  18 

commenced  this  Action  on  behalf  of  the  said  Company  for,  &c. 
\ state  object  of  Action  and  recite  Decretal  Order,  dx.,  as  in  No.  95  J. 
That  it  appears  by  the  affidavit  of,  &c.,  that  the  said  A.  B.  is 
dead  [has  resigned  or  been  removed]  ;  that  C.  D.  has  been 
appointed  and  registered  as  his  succes.sor  to  sue  and  to  be 
sued  on  behalf  of  the  said  Company,  and  irpon  reading  the 
said  affidavit  It  is  ordered  that  this  Action  be  continued, 
carried  on,  and  prosecuted  in  the  name  of  the  said  C.  D ,  as 
one  of  the  Public  Registered  Officers  of  the  said  Company,  in 
the  room  of  the  said  A.  B.,  as  nominal  Plf,  in  this  Action  ; 
and  hereof  Notice  is  to  be  given  to  the  Deft,  forthwith,  (p). 

99.  Allegations  for  Orders  to  carry  on  proceedings. 

Nature  of  Action. — That  this  Action  was,  &c.,  as  in  No.  95. 
Decretal  Order. — That  on  the  18        a  Decretal 

Order,  &c.,  as  in  No.  95. 

(o)  Compare  No.  56  in  the  case  of  several  executors. 
Discharge  of  (p)  'I'l^e  order  to  discharge  an  order  to  carry  on  for  irregularity  (see 

order  to  carry    PP-   305,  306,   supra)  will    after  reciting  the  nature  of  the  application 
on  ai)i)lication.   be  simply  "  that  the  said  order  be  discharged  "  with  a  direction  as  to  costs 

similar  to   No.  2,  supra,  p.   194.      For   form    of   application   compare 

No.  5,  p.  199. 
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Additional  accounts,  &c. — That  by  an  Order  dated,  &c., 
certain  additional  accounts  and  inquiries  were  directed  to  be 
taken  and  made,  and  the  same  are  now  in  the  course  of 
prosecution. 

Liberty  to  attend  proceedings.-^That  by  an  Order  dated  the 
18        A.  B.,  being  interested  in   the   matters  in 
question  in  this  Action,  obtained  leave  to  attend  the  pro- 
ceedings in  this  Action. 

Ecijistrar's  Certificate. — That  pursuant  to  the  said  Decretal 
Order,  the  Registrar  made  his  Certificate,  dated  the 
18     . 

Further    Consideration. — That   on    the  18  an 

Order  was  made  on  the  further  consideration  of  this 
Action. 

Death  and  grant  of  Probate. — That  on  the  18 

the  Plf.  [Delt.],  A.  B.,  died,  ifec,  as  in  No.  95. 

Letters  of  Administration. — That  on  the  18         the 

said  A.  B.  died  intestate ;  and  Letters  of  Administration  to 
his  estate  have  been  granted  to  the  said  C.  D. 

Lntestacy  as  to  real  estate. — That  on  the  18         the 

said  A.  B.  died  intestate,  leaving  C.  D.  his  only  son  and 
heir-at-law  [heir  according  to  the  custom  of  the  Manor  of 
Blackacre]. 

Devise  of  Real  Estate,  &c. — That  the  Deft.,  C.  D.,  died  on 
the  18        having  by  his  Will,  dated,  &c.,  devised 

all,  &c.,  to  E.  F.  in  fee  simple. 

Inquisition  in  Lunacy. — That  on  the  18  the 

Deft.,  C.  D.,  was  found  Lunatic  by  Inquisition ;  and  E.  F. 
was,  by  an  Order  in  Lunacy,  dated,  &c.,  appointed,  and  is 
now  the  Committee  of  his  jjerson  and  estate,  and  has  duly 
completed  his  security  as  such  Committee. 

Birth  of  children. — That  since  the  date  of  the  said  Decretal 
Order  [Order  on  further  consideration],  the  following  children 
of  the  above-named  have  been  born,  namely, 

born  on  the  18 

born  on  the  18     . 

Appointment  of  New  Trustees, — That  by  an  Order  dated,  &c., 
G.  H.  and  I.  K,  were  appointed  Trustees  of  the  Will  of  the 
Testator,  the  above-named  X.  Y.,  deceased,  in  substitution 
for  the  Defts.  A.  B,  and  C.  D.  respectively,  deceased,  and  in 
addition  to  the  Deft.  E.  F.,  the  continuing  Trustee.  And  it 
was  thereby  further  ordered  that  tbe  Deft.  E.  F.  should 
convey,  assign,  and  transfer  the  estate  of  the  Testator,  then 
subject  to  the  trusts  of  his  Will,  so  as  to  vest  the  same  in  the 
said  Gr.  H.  and  I.  K.  and  himself  [or  That  by  an  Order  dated, 
&c.,  it  was  ordered  that  the  Dett.  E.  F.  should  be  at  liberty 
to  appoint  G.  H.  and  I.  K.  Trustees  of  the  Will  of  the  said 
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Testator  X.  Y.  in  substitution  for  the  Defts.  A.  B.  and  C.  D., 

since  deceased,  and  in  addition  to  the  Deft.  E.  F. ;  That  by 
an  Indenture  dated,  &c.,  the  said  G.  H.  and  I.  K.,  were  duly 
appointed  Trustees  of  the  Will  of  the  Testator  in  addition 
to  the  said  Deft.  E.  F.]. 

Bankruptcy . — That  on  the  18         the  Deft.  C.  D. 

was  adjudicated  a  bankrupt,  and  E.  F.,  of,  &c.,  has  been 
appointed,  and  is  now  Trustee  of  his  estate  and  effects  under 
such  bankruptcy. 
Page  298.  Notice  to  Plf.,  d'c. — That  the  Applicant  has  requested  the 

Plf.  to  add  the  above-named  A.  B.  as  a  party  to  this  Action, 
but  the  Plf.  has  refused  [neglected]  so  to  do. 


100.  Appointment  of  Meceiver  until  a  legal  personal  representative 
shall  liave  lieen  appointed. 

Upon  application,  &c.,  and  the  Plf.  by  his  Counsel 
[Solicitor]  undertaking  that  A.  B.,  the  receiver  hereinafter 
appointed,  shall  give  security  within  twenty-one  days,  and 
to  be  answerable  for  all  sums  received  by  the  said  A.  B. 
the  receiver  hereinafter  appointed  until  he  shall  have  given 
security.  It  is  ordered  that  A.  B.  of  &c.,  be  appointed  to 
receive  the  rents  and  profits  of  the  leasehold  estate  and 
to  collect  and  get  in  the  outstanding  personal  estate  of 
the  above-named  Testator  X.  Y.  [and  the  debts  now  due 
and  outstanding  and  other  assets,  property  or  effects 
belonging  to  the    business   of  a  lately   carried  on 

by  the    Testator   at  and   out  of  the   first 

moneys  to  be  received  to  pay  the  debts  due  from  the  said 
business  and  to  manage  the  same]  until  a  new  legal  personal 
representative  of  the  estate  of  the  above-named  Testator 
shall  have  been  constituted.  And  it  is  ordered  that  out  of 
the  rents  and  profits  to  be  received  by  such  receiver,  he  do 
keep  down  the  interest  and  payments  in  respect  of  the  in- 
cumbrances existing  on  the  estate  of  the  Testator  according 
to  their  priorities,  and  be  allowed  the  same  on  passing  his 
accounts.  And  the  tenants  of  the  said  leasehold  estate 
are  to  attorn,  &c.,  as  in  No.  2,  supra,  p.  193.  And  the  Plf. 
is  to  be  at  liberty  to  apply  to  the  Judge  as  to  the  con- 
tinuance of  such  receiver  when  a  new  legal  personal  re- 
presentative of  the  estate  of  the  said  Testator  has  been 
constituted. 

And  it  is  ordered  that  the  Plf  do  deliver  over  to  the  said 
A.  B.  [all  the  stock  in  trade  and  effects  of  the  said  business 
and  lilaol   all   securities   in  his  hands  for  such  outstanding 
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personal  estate,  togotlier  with  all  books  and  papers  relating 
thereto.  And  it  is  ordered  that  the  said  receiver  do  at  such 
times,  &c.  pass  his  accounts  as  in  No.  2,  p.  193.  Costs  to  he 
costs  in  the  Action,  (g-) 

101.  Order   staying  proceedings  in  a  Common  Laio  Action   hy 

Creditor  in  one  County  Court,  on  the  ground  that  a 
Decretal  Order  for  Administration  has  been  made  in 
another  County  Court. 

Upon  application,  &c..  It  is  Ordered  that  all  proceedings  Pages  314:- 
in  this  Action  be  stayed  And  it  is  ordered  that  the  costs  '^^^• 
of  the  Plf.  of  this  Action  up  to  the  18         ,  the 

day  on  which,  he  had  notice  uf  the  said  Decretal  Order, 
dated  &c.,  and  also  the  costs  of  the  Deft.,  the  Exor.  of  the 
Testator  of  this  Application  be  taxed  by  the  Eegistrar  ;  And 
it  is  ordered  that  the  Plf.  be  at  liberty  to  add  to  his  debt  the 
amount  of  his  costs  when  so  taxed  as  aforesaid,  and  that  the 
amount  of  the  said  taxed  costs  of  the  Deft,  be  deducted  from 
the  total  amount  of  the  Plf.'s  said  debt  and  costs.  And  it  is 
ordered  that  the  Plf.  be  at  liberty  to  go  in  under  the  said 
Decretal  Order  dated,  &c.,  and  prove  for  the  balance  of  his 
debt  and  costs  after  making  the  aforesaid  deduction  there- 
from, (r) 

102.  The  like  where  assets  are  admitted,  hut  the  deht  is  disputed. 

Upon  application,  &c.,  It  is  ordered  that  all  proceedings  in 
this  action  be  stayed.  And  it  is  ordered  that  the  Plf.  bo  at 
liberty  to  go  in  and  prove  his  claim  under  the  said  Decretal 
Order  dated,  &c.,  And  it  is  ordered  that  the  Eegistrar  do 
tax  the  costs  of  the  Plf.  of  this  action  up  to  the  18 

when  the  Plf.  had  notice  of  the  said  Decretal  Order,  dated, 
&c.,  and  his  costs  of  this  Application.  And  it  is  ordered  that 
if  the  Plf.  shall  succeed  in  establishing  his  claim  under  the 
said  Decretal  Order,  the  Deft,  do  within  one  month  after  such 
claim  shall  have  been  allowed,  pay  such  costs  to  the  Registrar 
for  the  use  of  the  Plf.  or  his  solicitor  out  of  the  assets  of  the 
Testator. 

(q)  A  Judge  of  the  Chancery  Division  has  power  to  appoint  a  receiver 
until  a  legal  personal  representation  be  duly  constituted.  Be  Farker, 
12  Ch.  D.  293 ;  Be  Parker,  5-1  L.  J.  (Jh.  695.  It  wouLi  appear  that  a 
County  Court  Judge  has  the  like  power,  but  only  when  a  personal 
representative  has  died  pendente  lite.     ^  </< 

(r)  It  will  be  borne  in  mind  that  under  the  practice  in  Chancery  before 
the  Judicature  Acts,  a  creditor  whose  action  was  restrained,  was  entitled  to 
his  costs  up  to  and  including  the  application  to  stay.  See  re  Clark,  I  Seton, 
701,  also  supra,  pp.  316,  317.  The  direction  as  to  costs  in  No.  101  is 
given  on  the  assumption  that  the  plaiiitift"  in  the  Common  Law  action 
has  unnecessarily  persisted  in  going  on  with  his  action,  instead  of 
agreeing  to  prove  in  the  administration  action. 
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Concurrent  Actions. 

103.  Order  to  stay  one  of  two  Creditors'  Actions. 

Pao-es  318-  Upon  application,  &c.,  It  is  ordered  that  all  proceedings 

323.  in    the    secondly    mentioned    Action    of    [sliort     title    with 

reference  to  record']  be  stayed,  And  it  is  ordered  that  the 
costs  of  the  Plf.,  A.  B.,  of  the  secondly  mentioned  Action 
up  to  the  time  when  he  had  notice  of  the  said  Decretal 
Order  in  the  first-mentioned  Action  [sliort  title,  &c.\  dated, 
&c.  (including  his  costs  of  this  Application)  be  taxed  by  the 
Registrar  of  this  Court,  [If  assets  not  denied  by  affidavit] 
and  be  paid  by  the  Deft,,  C.  D.,  to  the  Registrar  for  the 
use  of  the  same  Plf.  or  his  solicitor  out  of  the  assets  of 
the  said  X.  Y.  (in  a  due  course  of  administration).  And  it  is 
ordered  that  the  said  A.  B.  be  at  liberty  to  go  in  under  the 
said  Decretal  Order  and  prove  his  claim  against  the  assets  of 
the  said  X.  Y.,  If  assets  denied,  And  it  is  ordered  that  the 
said  A.  B  be  at  liberty  to  add  his  costs  to  his  claim  against 
the  assets  of  the  said  X.  Y.,  and  to  go  in  and  prove  for  the 
same  and  the  amount  of  his  said  costs  when  taxed,  under  the 
said  Decretal  Order,  dated,  &c..  And  it  is  ordered  that  the 
costs  of  the  Deft.  C.  D.,  of  the  secondly  mentioned  Action  (in- 
cluding the  costs  of  this  Application,  and  what  he  shall  pay 
to  the  Plf.  A.  B.  for  his  costs)  be  added  to  the  costs  of  the 
same  Deft,  in  the  first-mentioned  Action,  and  be  allowed  him 
in  his  accounts  in  the  same  Action,  (s) 

104.  Order  for  Consolidation  with  additional  Inquiry. 

Page  322.  Upon    application,    &c.,    that    the    secondly    mentioned 

Action  might  be  stayed,  and  all  parties  by  their  solicitors 
[counsel]  consenting  to  treat  the  hearing  of  the  said 
Application  as  the  trial  of  the  secondly  mentioned  Action, 
This  Court  doth  declare,  &c.,  trusts  of  Will  to  he  carried 
into  execution  as  in  No.  71,  And  it  is  ordered  that  the 
Decretal    Order    in    the    first-mentioned    Action    of    (short 

(s)  The  Author  has  thought  it  as  well  to  tet  forth  the  above  as  the  old 
form  in  staying  one  of  two  creditors'  actions.  It  has  been  adapted  from 
the  order  in  the  Registrar's  Book  in  Ganham  v.  Neale  (26  Beav.  26tj),  with 
one  of  the  alterations  made  in  Seton.  See  p.  700,  and  compare  the  same 
with  the  form  in  Re  Clark,  24  Jan.  1867  (p.  701),  4  Ch.  412.  It  is  submitted, 
hovvt  ver,  that  if  the  action  stayed  has  been  commenced  after  and  with 
notice  of  the  action  which  is  to  continue,  and  the  plaintiff  therein  has 
insisteil  upon  continuing  proceedings  instead  of  proving  under  the 
Decretal  Order,  the  proper  order  will  be  one  on  the  lines  of  No.  101 
above  set  forth ;  while,  if  the  action  which  is  to  be  stayed  was  commenced 
first,  the  ))arties  to  the  other  action  should  consent  to  an  order  to  the 
effect  of  No.  lO.j,  without  the  additional  ticcounts,  &c. 
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title,  &C.')  dated,  &c.,  and  the  accounts  and  inquiries  thereby 
directed  and  the  several  proceedings  thereunder,  be  carried 
on  and  prosecuted  in  the  first  and  secondly  mentioned 
Actions  of  [sliort  titles,  &c.']  at  the  same  time;  And  it  is 
ordered  that  in  addition  to  the  inquiries  directed  by  the  said 
Decretal  Order  the  following  further  inquiry  be  made, 
namely : — An  inquiry  in  whom  the  shares  of  the  children 
and  grandchildren  of  the  Testator  X.  Y.,  or  any  interest  therein 
are  now  vested.  And  it  is  ordered  that  A.  B.,  the  Plf.  in  the 
first-mentioned  Action  have  the  conduct  of  both  of  the  said 
Actions  wlien  consolidated  pursuant  to  the  directions  herein- 
before contained  And  it  is  further  ordered  that  for  the 
purjiose  of  the  inquiries  hereinbefore  directed  &c.  as  in 
No.  56  And  it  is  ordered  th:it  the  further  consitieration  of 
the  said  Actions  be  adjourned  and  that  both  of  the  said 
Actions  be  heard  together  on  further  consideration. 

Costs  of  application   to    be   costs  in    the    first-mentioned 
Action. — Liberty  to  apply. 

105.  Stay  of  -proceedings  in  Action  commenced  first;  Conduct  of 
second  Action  given  to  Plaintiff  in  first ;  and  additional 
Accounts  and  Inquiries  directed. 

It  is  ordered  that  all  proceedings  in  the  secondly-mentioned  Page  322. 
Action  of  [^sliort  title  and  reference  to  record']  be  stayed.  And  it  is 
ordered  that  in  addition  to  the  accounts  and  inquiries  directed 
by  the  said  Decretal  Order  made  in  the  first-mentioned 
Action,  dated,  &c.,  the  following  accounts  and  inquiries  be 
taken  and  made,  and  be  numbered  to  follow  the  accounts  and 
inquiries  directed  by  the  said  Decretal  Order  namely  [_Set 
them  forth].  And  it  is  ordered  that  A.  B.  the  Plf.  in  the 
secondly-mentioned  Action  have  the  conduct  of  the  first- 
mentioned  Action.  And  it  is  ordered  that  the  Deft.  C.  D, 
pay  to  the  Eegistrar  of  this  Court  for  the  use  of  the  Plf.  in 
the  secondly-mentioned  Action  or  his  Solicitor  out  of  the 
assets  of  the  Testator  (in  a  due  course  of  administration)  the 
same  Plf 's.  costs  of  such  Action  until  the  time  when  the  same 
Plf.  had  notice  of  the  said  Decretal  Order  dated,  &c.,  and 
also  his  costs  of  this  Application,  such  costs  to  be  taxed  by 
the  Eegistrar.  And  the  Duft.  C.  D.  is  to  be  allowed  what 
he  shall  so  pay  on  passing  his  accounts,  and  is  also  to  be 
allowed  his  costs  of  the  said  secondly-mentioned  Action,  and 
of  this  Application  as  part  of  his  costs  in  the  first-mentioned 
Action. 
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Orders  on  Further  Consideration. 

106.  Creditor'' s  Action  where  personal  estate  sufficient  for  pay- 
ment of  debts  and  costs. 

Pages  375,  This  Action  coming  on  this  day  to  he  heard   on  further 

37(3.  consideration  and  upon  reading  the  Order  of  this  Court  made 

For  P.  C.  see     qj^    ^}^q  ]  g         [Decretal  Order  for  accounts    and 

0.  -5 ;  D.  O.   ^jiq^n{j-{gg-^    and    the    Certificate   of  the   Eegistrar  dated    the 

18      made  in  pursuance  of  the  same  Order,  and  the 

Orders  of  this  Court  dated  the  18      and 

18       and  upon  hearing  the  Solicitors  [Counsel]  for  [names 

of  parties  appearing  no   one  appearing  for  ,  though 

served  with  notice  of  the  first-mentioned  Order]. 

It  is  ordered  that  the  costs  of  all  parties  of  this  Action  he 
taxed,  including  in  the  costs  of  the  Defts.  any  costs,  charges 
and  expenses  properly  incurred  by  them  [subsequently  to 
the  last  taxation]  as  Exors.  of  the  Will  of  the  Testator  [and 
not  already  taxed  or  allowed]  beyond  their  costs  of  this 
Action. 

And  it  is  ordered  that  the  Defts.  do  on  before  the 
18  pa}'-   into   Court    to   the   credit   of    this   Action  Me 

F.,  deceased,  B.  v.  D. — E.  429  "  the  account  of  the  Testator's 
personal  Estate"  the  sum  of  £  certified  to  be  due  from 
them  in  respect  of  the  personal  estate  of  the  Testator,  (f) 

And  it  is  ordered  that  subsequent  interest  be  computed 
on  the  principal  sums  due  in  respect  of  the  debts  of  the 
Testator  mentioned  in  the  First  Schedule  to  the  Registrar's 
said  Certificate  at  the  respective  rates  in  the  5th  column  of 
the  same  Schedule  mentioned  [or  at  the  respective  rates 
already  certified  therein  or  at  the  rate  of  £4  p.  c.  p.  a.]  from 
the  1 8         the  date  of  the  said  Certificate  to  the  day 

of  payment,  (u) 

(t)  Or  "  that  ths  Defts.  be  at  liberty  to  retain  on  account  or  their  costs 
■when  taxed,  the  sum  of   £  by  the   Eegistrar's   said   Certificate 

certified  to  be  due  from  them,  &c.  And  it  is  ordered  that  the  Kegistrar 
do  certify  the  balance  of  the  costs  of  the  Defts.  after  such  retainer." 
See  also  Form  279,  App. 

(u)  This  is  the  common  form  of  order  in  the  Chancery  Division ;  but 
there  seems  to  be  no  reason  why  the  interest  should  not  in  the  County  Court 
be  in  the  first  instance  computed  up  to  a  day  subsequent  to  that  appointed 
for  the  hearing  on  furtlier  consideration,  and  thereby  save  the  trouble  and 
expense  of  two  computations.  See  S.  C.  Funds  Rules,  1894,  r.  15, 
authorising  the  computation  to  a  day  subsequent  to  the  Chief  Clerk's 
Certificate,  Sic,  so  as  to  allow  a  reasonable  time  for  doing  all  necessary 
acts  to  enable  the  payment  to  be  made.  By  this  Rule  the  necessity  for 
verifying  the  computation  by  affidavit  is  dispensed  with ;  but  the  Chief 
Clerk,  &c.  may,  if  he  thinks  fit,  require  to  be  produced  to  him  a  state- 
ment in  writing  of  the  computation,  authenticated  by  the  signature  of  the 
solicitor  of  the  person  having  the  carriage  of  the  order. 
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And  it  is  ordered  that  the  amounts  of  such  subsequent 
interest,  and  the  amounts  due  to  the  several  creditors  in  the 
said  Schedule  named  for  principal  and  interest  in  resjject  of 
their  debts,  and  the  total  amount  thereof  be  certified. 

And  it  is  ordered  that  out  of  the  £  in   Court  to  the 

credit  of  this  Action  Be  Y.,  deceased,  B.  v.  D. — E.  429,  and 
of  the  said  sum  of  £  if  so  paid  in  as  aforesaid  and  any 
interest  on  the  said  sums,  the  said  costs  be  paid  as  follows  : — 
namely  the  costs  of  the  Plf.  and  the  D^fts.  except  the  Deft. 
G.  H.  to  Mr.  their  Solicitor  and  the  costs 

of  the  Deft.  G.  H.  to  and  co-partners 

his  Solicitors. 

And  it  is  ordered  that  thereout  in  the  next  place,  the  several 
amounts  which  shall  be  certified  to  be  due  to  the  several 
creditors  named  in  the  said  Schedule  to  the  said  Certificate 
in  respect  of  their  debts  be  paid  to  them  respectively. 

And  it  is  ordered  that  the  residue  (if  any)  of  the  said 
moneys  and  interest  be  carried  over  in  the  said  Action  to 
an  account  to  be  intituled  "  Residue  of  the  personal  estate 
of  X.  Y.  deceased  [subject  to  duty  "].     Liberty  to  ajDply.  (v) 

107.  The  like  where  assets  deficient. 

And  it  appearing  that  the  assets  of  the  Testator  will  not 
be  sufficient  for  the  payment  of  his  debts  and  funeral  ex- 
penses in  full,  Direction  for  taxation  and  payment  of  costs  as 
in  last  Precedent. 

And  it  is  ordered  that  the  residue  of  the  said  moneys  and 
interest  after  payment  of  the  said  costs,  be  apportioned 
among  the  Creditors  of  the  Testator  named  in  the  said 
Schedule  to  the  Registrar's  Certificate  dated  the 
18  in  proportion  to  the  amounts  thereby  certified  to  be 
due  to  them.  And  it  is  ordered  that  the  amounts  so  appor- 
tioned be  certified  and  be  paid  to  the  persons  to  whom  such 
amounts  shall  be  certified  to  be  due  respectively.  Liberty  to 
apply. 

(v)  This  and  the  next  Precedent  can  be  adapted  to  the  case  where  real  Real  estate 
estate  is  included,  by  directing  the  appliodtiou  for  payment  of  tlie  debts  hicluJed. 
and  costs  of  the  money  to  the  credit  of  the  personal  estate  account,  and 
so  much  of  the  proceeds  of  sale  of  the  real  estate  account  as  together  with 
the  former,  shall  be  sufficient  for  those  purposes.    See  note  (w)  to  No.  109. 
It  was  formerly  the  practice  to  direct  sums  under  £10  to  be  paid  to  the  Debts 
solicitor,  for    the    personal   representative,  he   undertaking  to   pay  the  under  £10. 
amounts  to  the  creditors  entitled  thereto.     This  practice  has  now  been 
altered,   having   regard   to   the  facilities   which    exist  for   transmitting 
money  by  post.      See  Be  BeJl,  W.  N.  (94)  9,  S.  C,  Fund  Kules,  1894, 
r.  48  (c). 
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For  P.  C.  see 
No.  27  ;  D.  0. 

No.  58. 


Pages  258, 
259. 

For  P.  C.  see 
No.  37  ;  D.  0, 
No.  71. 
Affidavits  in 
answer  to 
accounts  and 
inquiries,  &c. 
Nos.  3  and  4, 
pp.  335-339. 


108.  Meal  and  personal  estate.     Deficiency  to  he  raised  by 

Mortgage. 

And  it  appearing  by  the  Eegistrar's  said  Certificate  dated 
the  18  that  the  personal  estate  of  the  Testator ' 

is  insufficient  for  payment  of  his  debts  and  funeral  expenses 
and  the  costs  of  this  action,  This  Court  doth  order,  &c., 
Direction  for  taxation  of  costs,  payment  into  Court  of  balance, 
and  computation  of  subsequent  interest  on  debts  as  in  No.  106. 

And  it  is  ordered  that  for  the  purpose  of  providing  for 
payment  of  such  debts  interest  and  costs  (including  the  costs 
of  the  mortgage  hereinafter  directed  )  such  a  sum  as  the  Judge 
shall  direct  be  raised  by  mortgage  of  a  sufficient  part  of  the 
Testator's  real  estate  specified  in  the  third  Schedule  to  the 
Registrar's  said  Certificate,  or  if  necessary  of  the  whole 
thereof  with  the  approbation  of  the  Judge. 

And  it  is  ordered  that  such  mortgage  be  settled  by  the 
Judge,  and  be  executed  by  such  parties  as  the  Judge  shall 
direct. 

And  it  is  ordered  that  the  mortgagee  or  mortgagees  be  at 
liberty  to  pay  the  money  to  be  raised  by  such  mortgage  into 
Court  to  the  credit  of  this  Action,  Be  Y.,  deceased,  B.  v.  D. — • 
E.  429,  to  an  account  to  be  intituled  "  Real  estate.  Mortgage 
Account "  the  name  or  names  of  such  mortgagee  or  mort- 
gagees, and  the  amount  to  be  paid  in,  to  be  certified. 

And  it  is  ordered  that  upon  the  due  execution  of  such 
mortgage  by  such  parties  thereto  as  shall  for  that  purpose 
be  directed  being  certified,  out  of  the  said  mortgage  money 
when  so  paid  into  Court  as  aforesaid,  the  said  costs  be  paid 
as  follows,  &c..  Direction  for  payment  of  costs  and  debts  as  in 
No.  106. 

And  it  is  ordered  that  the  Defts.  as  the  Trustees  of  the 
Will  of  the  Testator  [Deft.  E.  the  tenant  for  life  of  the  said 
real  estate  or  as  may  be]  do  keep  down  the  interest  on  the 
said  mortgage  out  of  the  rents  of  the  said  real  estate.  Liberty 
to  apply. 

109.  Administration  and  execution  of  trusts  of  Beal  and  Personal 
estate  devised  and  bequeathed  in  trust  for  sale  and  conversion. 

This  action  coming  on,  &c.,  direction  for  taxation  of  costs 
and  payment  into  Court  of  balance  due  from  Defts.  as  in  No.  106, 
including  in  the  costs  of  the  Defts.  any  costs,  charges,  &c.,  as 
Exors.  and  Trustees  ; — Discharge  restraint  ;  see  infra,  p.  553, 
No.  18;  And  it  is  ordered  that  the  moneys  in  Co'irt  to  the 
credit  of  the  said  Action,  the  several  accounts  following 
namely,  "  the  account  of  the  Testator's  personal  estate," 
"  Proceeds  of  sale  of  Testator's  real  estate,"  and  "  Rents  and 
profits  of  the  Testator's  real  estate,"  bo  respectively  carried 
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over  to  the  general  credit  of  the  said  Action,  And  it  is 
ordered  that  out  of  the  moneys  so  carried  over,  and  any 
interest  thereon,  the  said  costs  be  paid  as  follovs^s,  &g.,  as  in 
No.  106.  (ic)  And  it  is  ordered  that  the  residue  of  the  said 
moneys  and  interest  be  divided  into  three  eqixal  parts  (a;), 
and  that  one  of  such  parts  be  paid  to  the  Plf.,  another  of 
such  parts  to  the  ^^aid  D.  B.,  and  that  the  remaining  part  be 
carried  over  to  the  credit  of  the  said  Action  to  an  account 
to  be  intituled  "  the  account  of  the  legal  personal  representa- 
tive of  C.  B.  when  constituted." 


110.  Direction  for  apportioning  costs  between  personal  estate  and 
proceeds  of  sale  of  real  estate. 

Direction   that   costs   of  all   parties,    including   charges   and  Pages  258, 
expenses   of  Exoi's.,  d'c,   he   taxed   by    the   Registrar.      (Co»t- -^^'^^^* 
pare  No.  106).     But  in  taxing  the  said  costs  the  Registrar 


(w)  It  may  however  be  necessary  in  some  cases  to  apportion  the  costs 
according  to  No.  110,  e.g.  where  personal  estate  and  the  proceeds  of  sale  of 
real  estate  are  to  be  divided  among  persons  named,  and  some  of  the  shares 
have  lapse  l  by  death  in  the  Testator's  lifetime.    See  supra,  pp.  258, 259, 377. 

(x)  Before  executing  any  oriier  directing  the  payment  or  transfer  of  0.  2,  r.  14. 
any  fund,  or  part  of  any  fund,  m  respect  of  which  any  duly  shall  be  Legacy  duty, 
payable  to  the  revenue  under  the  Acts  relating  to  legacy  or  succession  &c. 
duty,  it  shall  be  the  duty  of  the  Registrar,  before  making  the  payment, 
to  require  a  certificate  from  the  proper  officer  of,  or  the  products m  of  the 
receipt  for,  the  payment  of  th(3  duty  chargeable  in  respect  of  such  fund, 
or  any  part  the'eof  respectively. 

It  is  assumed  in  No.  109  that  the  legacy  duty  (if  any  b-^^  payable)  has 
been  paid.  In  the  Chanci  ry  Division  the  duty  is  usually  directed  to  be 
paid  out  of  the  funds  dealt  with,  in  which  case  and  without  any  words  in 
the  order  to  that  efiect,  tue  duty  is  to  be  assessed,  and  is  on  a  requisition 
made  by  or  on  behalf  of  the  Commissioners  of  Inland  Revenue,  to  be 
transferred  to  the  proper  account  at  the  Bank  of  England.  By  the 
Customs  and  Inland  Revenue  Act  1881  (c.  12),  s.  86,  where  the  gross 
value  of  an  estate  is  under  £oOO,  the  payment  of  thirty  shillings  on  pro- 
bate, and  in  conformity  with  the  Act  relieves  the  estate  from  payment  of 
legacy  and  succession  duty.  By  the  Finance  Act,  1894  (c.  30),  Estate  Finance  Act, 
Duty  is  substitued  for  Probate  Duty  in  cases  of  persons  dying  after  1894. 
the  expiration  of  the  1st  of  August,  1894 ;  and  by  the  joint  eti'ect  of 
s.  16  of  that  Act,  and  s.  36  of  tlie  Act  of  1881,  the  payment  of  thirty 
shillings  relieves  the  estate  from  payment  of  estate  duty  as  well  as  legacy 
and  succession  duty,  where  the  gross  value  of  the  estate  does  not  exceed 
£300,  and  the  payment  of  fifty  shillings  where  the  gross  value  exceeds 
£300  and  is  below  £500.  As  to  the  jurisdiction  of  tne  County  Court  to  C.  C.  jurisdic- 
determine  questions  arising  under  this  Act,  see  ss.  10  (5),  and  14  (2).  tion  under 

The  following    words,  or  words  to  the  like    etiect  will  be   app  icable  Act. 
when  duty  payable  at  different  rates  is  to  be  deducted  "  And  it  is  ordered  n   i     ^ •        f 
that   the   residue    of    the    said  moneys,   and   interest   be    divided    into  ,  ^   ^  .    ^ 

equal   parts,   deducting   from   each   such   ]iart  the  amount   of  ,■§.'   '        .•   ' 
legacy  duty  payable  thereon,  the  rates  and  amounts  of  duty  to  be  certified 
And  after  such  deduction  shall  have  been  made.  It  is  ordered  that  one  of     ^  ^y^/ 
such  parts  be  paid,  &c."  ^ 
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is  to  distinguisli  the  costs  of  the  sale  of  the  Testator's 
real  estate  from  the  general  costs  of  the  Action,  and  is 
to  apportion  the  said  general  costs  between  the  £250  to 
the  credit  of  the  said  Action  "  the  account  of  the  Testator's 
personal  estate "  and  the  £200  to  the  credit  of  the  said 
Action,  the  account  "  Proceeds  of  sale  of  the  Testator's  real 
estate,"  rateably  and  in  proportion  to  the  net  amount  of  the 
Testator's  personal  estate,  as  at  the  death  of  the  Testator,  and 
the  balance  of  the  proceeds  of  sale  of  his  said  real,  estate 
after  deducting  therefrom  the  costs  of  such  sale.  And  it  is 
ordered  that  the  costs  of  the  said  sale  be  paid  out  of  the  said 
£200  to  Mr.  ,  the  Solicitor   for  the  Deft.  C.  D.,  and 

that  so  much  of  the  said  general  costs  as  the  Eegistrar  shall 
certify  to  be  the  proportion  to  be  paid  out  of  the  said  £250 
be  paid  thereout  in  the  manner  following,  namely,  the  costs 
of  the   Plf.  to  Mr.  ,   his  Solicitor,  &c.,  as  in 

No.  106,  and  that  so  much  of  the  said  general  costs  as  the 
Eegistrar  shall  certify  to  be  the  proportion  to  be  paid  out  of 
the  said  £200  be  paid  out  of  the  balance  of  the  same  £200 
after  payment  of  the  said  costs  of  sale  and  in  the  manner 
aforesaid. 

111.  Costs  when  Shares  Incumbered. 

But  in  such  taxation  only  one  set  of  costs  is  to  be  allowed 
for  each  share  rejiresented  ;  and  the  Registrar  is  to  exclude 
any  additional  costs  incurred  by  reason  of  any  of  the  said 
residuary  legatees  having  incumbered  their  shares  respec- 
tively ;  and  the  amount  to  be  allowed  in  respect  of  the  costs 
of  any  incumbered  share  is  to  be  applied  in  the  first  place  in 
or  towards  payment  of  the  costs  of  the  assignees  or  mort- 
gagees of  such  share,  according  to  their  priorities. 

112.  Order  for  the  abatement  of  legacies  and  annuities. 

Page  271.  And  it  appearing  that  the  personal  estate  of  the  Testator 

is  insufficient  to  pay  the  legacies  and  annuities  bequeathed 
by  his  said  "Will,  This  Court  doth  declare  that  the  values  of 
the  annuities  of  such  of  the  annuitants  as  are  now  dead  are 
respectively  the  amounts  which  actually  became  due  to  them 
in  their  respective  lifetime  in  respect  thereof;  and  that  the 
values  of  the  said  annuities  of  such  of  the  annuitants  as  are 
now  living,  are  respectively  the  amounts  which  have  actually 
become  due  to  them  in  respect  thereof,  together  witli  the 
present  values  of  their  annuities  respectively,  such  values  to 
be  certified  ;  And  this  Court  doth  declare  that  the  estate  of  the 
Testator  after  payment  of  the  said  costs  and  legacy  duty 
as  aforesaid,  ought  to  be  divided  amongst  the  several  lega- 
tees and  annuitants  in  proportion  to  the  amounts  of  their 
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legacies,  and  to  the  values  of  their  several  annuities,  when  so 
ascertained  as  aforesaid  ;  And  it  is  ordered  that  out  of  the  resi- 
due of  the  said  money  to  the  credit  of  the  said  Action,  "  the 
account  of  the  Testator's  personal  estate,"  after  payment  of 
the  said  costs,  the  amounts  which  shall  be  so  apportioned 
to  the  said  legatees  and  annuitants  respectively  (the  amounts 
thereof  to  be  certified)  be  paid  to  such  legatees  and  annui- 
tants respectively,  or  to  the  legal  personal  representatives 
of  such  of  them  as  may  be  dead. 

113.  Order  for  carrying  over  legacy  to  a  separate  account,  (y) 

It  is  ordered  that  out  of  the  said  sum  of  £  after  pay- 

ment of  the  said  costs  the  sum  of  £         ,  being  £  the 

amount  [certified  to  be]  due  to  the  said  A.  B.  in  respect  of 
his  legacy  of  £  together  with   £  for  subsequent 

interest   to   the  18        (z)    less   income   tax  (a)    be 

carried  over  to  the  credit  of  this  Action  Be  Y.,  deceased, 

B.  V.  D. — E.  429,  to  an  account  to  be  intituled  "  The 
Account  of  A.  B.  an  Infant  born  the  18  [con- 
tingent on  his  attaining  the  age  of  21  years]  subject  to 
duty  "  or  "  the  account  of  A.  B.  or  his  legal  personal  repre- 
sentatives and  incumbrancers,"  or  "  Legacy  bequeathetf  in 
trust  for  C.  B.  the  Wife  of  A.  B.  for  life,  and  afterwards 
for  her  children.  (6) 

(y)  For  order  for  payment  of  legacies,  see  also  Form  279,  App.     As  to  Effect  of 
the  effect  of  carrying  a  fund  to  a  separate  account,  see  Be  Euton,  45  cai-ryinT  over 
Ch.  D.  462. 

(z)  A  day  subsequent  to  the  date  of  the  order.     See  n.  (ii)  to  No.  106. 

(a)  In  the  Chancery  Division  tax  is  deducted  in  absence  of  a  direction 
to  the  contrary.     See  S.  C.  Funds  Rules,  1894,  r.  68. 

(h)  If  possible  the  income  should  in  this  case  be  directed  to  be  paid  to 

C.  B.  during  her  life,  or  until  further  order  as  in  No.  114.  Where  this 
has  not  been  done  an  application  for  an  order  to  this  etfect  should  be 
made  to  the  Judge.  The  formal  parts  of  siich  an  application,  if  made 
ex  parte,  will  be  as  in  No.  1,  supra,  p.  123;  and  if  made  on  notice,  as  in 
No.  2,  p.  31.  The  application  should  be  made  ex  parte,  if  no  person  other 
than  the  applicant  has  or  claims  any  interest  in  the  fund ;  otherwise  it 
must  be  on  notice  served  on  the  persons  interested,  or  claiming  to 
be  interested.  The  like  observations  apply  to  money  carried  to  any 
of  the  other    accounts  above  mentioned.      The   old   mode   of  applying 

for  payment  of  money  out  of  the  Court  of  Chancery  was  by  petition  Practice  as  to 
showing  the  title  of  the  petitioner ;  but  now  under  the  R.  S.  C,  0.  55,  payment  of 
r.  2  (2),  payment  out  of  Court  of  sums  standing  to  the  credit  of  a  cause  money  out  of 
or  matter  and  not  exceeding  £1000,  can  be  ordered  on  summons  in  the  Court. 
Chancery  Division,    It  cannot  therefore  be  necessary  to  present  a  petition 
for  the   like  purpose   in  the  County  Court  except  where   a  petition  is 
directed  by  the  C.  C.  Rules — e.g.,  in  case  of  money  paid  in  under  s.  42 
of  the  Trustee  Act,  1893. 
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114.  Order  for  payment  to  Married  Woman  of  life  income  on 

legacy  for  her  separate  use. 

See  No.  113.  Upon  the  application  of  C.  B.  tlie  Wife  of  A.  B.,  and  upon 

hearing,  &c.,  It  is  ordered  that  out  of  the  sum  of  £  in 

Court  to  the  credit  of  this  action  Me  Y.,  deceased,  B.  v.  D. — 
E.  429,  the  Account  "  Legacy  bequeathed  in  trust  for  C  B.  the 
Wife  of  A.  B.  for  life,  and  afterwards  for  her  children,"  the 
sum  of  £  ,  the  ascertained  costs  of  tliis  Application  (c)  be 
paid  to  Mr.  ,  her  Solicitor,  and  that  thereout  also  the 

further  sum  of  £  being  so  much  of  the  said  £  as  with 
the  amount  so  directed  to  be  paid  for  costs  as  represents 
accrued  income  on  the  said  legacy,  be  paid  to  the  said  C.  B. 
upon  her  separate  receipt;  And  it  is  ordered  that  the 
interest  to  accrue  during  the  life  of  the  said  C.  B.  on  the 
sum   of    £  being   the   residue  of  the   said   £  after 

making  thereout  the  several  payments  aforesaid,  be  paid 
to  her,  the  said  C.  B.  on  her  separate  receipt  until  further 
Restraint  on  order.  When  there  is  a  restraint  on  anticipation  add  And  the 
anticiiiation.  g^id  C.  B.  being  restrained  from  anticipating  such  interest 
diiring  her  coverture,  It  is  ordered  that  such  interest 
be  not  paid  to  any  attorney  except  upon  an  affidavit  or 
statutory  declaration  by  such  attorney  that  he  receives  the 
same  on  behalf,  and  for  the  use  of  the  said  C.  B.,  and  not  of 
any  other  person  to  whom  she  may  have  assigned  or  pur- 
ported to  assign  the  same,  (d) 

115.  Order  for  payment  of  apportioned  part  of  income  on  legacy 

to  representative  of  deceased  tenant  for  life. 

See  No.  113.  It  is  ordered  that  out  of  the  £         in  Court  to  the  credit  of 

this  Action  Be  Y.,  deceased,  B.  v,  D. — R.  429,  "  the  account, 
Legacy  bequeathed  in  trust  for  C.  B.,  &c.,"  the  .sum  of  £ 
(being   the   proportion   of  the   interest  on  the  said  legacy 
which  accrued  prior  to  the  18       the    day  of  the 

decease  of  the  said  C.  B.)  be  paid  to  the  Applicant  A.  B,, 
as  her  legal  personal  representative,  (e) 

116.  Order  for  payment  to  a  Mortgagee  of  the  amount  due  on  his 

Mortgage  and  the  residue  to  the  Mortgagor. 

It  is  ordered  that  out  of  tlie  sum  of  £  in  Court 

to  the  credit  of  this  Action  the  account  intituled  "  The 
share   of  A.   B.   and  his   incumbrancers"  and    any  interest 

(c)  If  the  costs  exceed  the  amoiuit  of  accrued  income  say  "  the  sum 
of  £  be  2^aid,  &c.,  on  account  of  £  ,  the  ascertained  costs,"  and 
then  the  order  will  conclude  witli  a  direction  that  "the  said  C.  B.  do  pay 
£         ,  the  re!^idue  of  the  s;dd  ascertained  costs." 

(d)  Stewart  v.  Fletcher,  38  Ch.  D.  629. 

Division  on  (e)  If  the  corpus  is  to  be  divided  among  the  children  of  the  tenant  for 

death  of  tenant  lifC;  No.  109  may  be  adapted  as  a  Precedent, 
for  life. 
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thereoB,  the  sum  of  £         the  amount  due  to  C.  D.  upon  the 
security  of  the  Indenture  of  Mortgage  dated  the 
18      in  the  Eegistrar'e  Certificate  mentioned  together  with 
interest  thereon  at  the  rate  of  £  per  cent,  per  annum 

from    the  18      up    to    the   time    of   payment    (the 

amount  thereof  to  be  certified)  he  paid  to  the  said  C.  D.  in 
satisfaction  of  the  said  Mortgage  ;  and  that  the  residue  (if 
any)  of  the  said  sum  of  £  and  interest  be  paid  to  the 

said  A.   B.   But  in  case  the  said  sum  of  £  shall  be  in- 

sufficient to  satisfy  ihe  principal  and  interest  due  to  the  said 
C.  D.  as  aforesaid,  then  It  is  ordered  that  the  whole  of  the 
said  sum  of  £  and  interest  be  paid  to  the  said  C.  D. 

in  part  satisfaction  of  such  principal  and  interest  (/). 

117.  Payment  to  Husband  of  Woman  married  before  1883  of  a 
sum  of  money  exceeding  £200. 

I^pon,  &c.,  and  upon  reading  an  affidavit  of  the  Plfs.  A.  B. 
and  C.  B.  filed  the  18      of   no   Settlement  (j/)   or 

agreement  for  a  settlement  [except  the  Indenture  of  Settle- 
ment dated,  &c.  (Ji)  being  the  Exhibit  marked  in 
the  said  affidavit  referred  to,  And  the  Judge  being  satisfied 
that  the  sum  of  £  in  Court  hereinafter  mentioned  is  not, 
nor  is  any  part  thereof  subject  to  the  trusts  of  the  said 
Indenture,  or  in  any  manner  comprised  therein  or  affected 
thereby]  (i)  And  the  said  C.  B.,  the  Wife  of  the  said  A.  B., 
being  present  in  Court  and  examined,  and  consenting  that 
the  said  sum  of  £  should  be  paid  to  the  said  A.  B.  her 
husband ;  It  is  ordered  that  the  sum  of  £  in  Court  to 
the  credit  of,  &c.,  be  paid  to  the  said  A,  B.  in  right  of  his 
said  Wife.  (J) 

(/)  It  is  assumed  that  the  fact  that  0.  D.'s   mortgage  is  the  only 
incumbrance  aflecting  the  share  has  been  certified  or  proved.     C7i/e^ 

(g)  Supra,  No.  54. 

(/i)  Supra,  No.  55. 

(0  Seton,  783,  F.  2. 

(j)  Where  any  married  woman  is  interested  in  any  principal  money,  0  37  r  5 
stocks,  shares,  or  securities  exceeding  in  value  £200,  or  £10  in  annual  Examination 
payments,  she  shall  he  examined  by  the  Judge  apart  from  her  husband  to  ^f  married 
ascertain  whether  the  same  shall  be  paid  to  him,  or  made  the  subject-  woman  inte- 
matter  of  a  settlement,  and  if  the  Judge  thinks  that  a  settlement  should  j-ested  in  fund 
be  made,  and  in  all  cases  where  the  married  woman  is  under  age,  the 
Judge  shall  by  his  judgment  make  such  settlement  accordingly  :  Provided 
always,  that  the  Judge  may,  if  he  thinks  fit,  order  such  settlement  to  be 
prepared  by  counsel  and  settled  by  the  Judge. 

This  order  is  the  same  as  0. 17,  r.  8,  of  the  Rules  of  1865.     At  the  time  o.  17  r.  8  of 
when  these  rules  were  framed,  the  main  reason  for  directing  a  settlement  1865.' 
to  be  executed  was  to  prevent  the  whole  of  the  fund  in  question  from  When  exami- 
becoming  the  husband's  property.     In  the  Chancery  Division  the  separate  nation  required 
examination  is  only  required  in  cases  wliere  the  parties  have  been  married  in  Qh  d 
before  1883,  when  the  M.  W.  P.  (1882)  Act  came  into  operation  ;  but 
an  infant  married  woman  cannot  consent  to  waive  her  equity  to  a  settle- 
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118.  Order  for  a  Settlement  for  benefit  of  Wife  and  her 
children  giving  her  for  life  the  income  only. 

Page  266.  And  this  Court  doth  declare  that  the  remaining  moiety  of 

the  said  share  of  C.  B.,  the  Wife  of  A.  B.,  ought  to  be  settled 
upon  the  said  C.  B.  during  her  life  for  her  separate  use,  and 
without  power  of  anticipation,  and  after  her  death  in  trust 
for  such  of  the  children  of  the  said  C.  B.  by  her  present  or 
any  future  husband  as  being  a  son  or  sons  shall  have  attained, 
or  shall  attain  the  age  of  twenty-one  years,  and  as  being  a 
daughter  or  daughters  shall  attain  that  age  or  have  married 
or  shall  marry  [with  the  previous  consent  of  her  or  their 
guardian  or  guardians]  And  in  default  of  any  child  of  the 
said  C.  B.  attaining  a  vested  interest  under  the  last  men- 
tioned trust,  then  in  trust  for  the  said  A.  B.  his  exors. 
admors.  and  assns.  with  the  usual  powers  of  maintenance 
accumulation  and  advancement. 

119.   The  like  giving  to  the  Wife  an  Annuity  payable  out  of 
income  and  capital. 

This  Court  doth  declare  that  the  remaining  moiety  of  the 
said  share  of  C.  B.,  the  Wife  of  A.  B.,  ought  to  be  settled 
upon  the  said  C.  B.  and  her  children  in  such  a  manner  that 
she  may  receive  a  sum  of  £  per  annum  to  be  paid 

out  of  income  and  capital  of  the  said  remaining  moiety  of 
the  said  share ;  and  that  any  portion  of  the  last  mentioned 
moiety  remaining  after  her  death  ought  to  be  held  in 
trust  for  such  of  her  children  living  at  her  death  as  being  a 


ment.  In  Shipway  v.  Ball,  16  Ch.  D.  377,  Malins,  V.C.,  directed  the 
income  to  be  paid  to  an  infant  wife  for  her  separate  use  until  further 
order.  If  the  wife,  married  before  1883,  is  not  entitled  to  the  fund  for 
her  separate  use,  the  examination  cannot  be  dispensed  with,  though  both 
husband  and  wife  join  in  asking  that  the  fund  may  be  paid  to  the  wife 
alone  (Maive  v.  Heaviside,  7  Jur.  N.S.  817).  If  the  wife  is  entitled  for 
her  separate  use  without  any  restraint  in  anticipation,  e.g.  when  she  has 
been  married  or  her  title  has  accrued  since  1882,  the  fund  will  be  paid  to 
her  "upon  her  separate  receipt,"  Be  Hawksicorth,  W.  N.  (87)  113; 
but  even  then  there  must  be  an  affidavit  of  no  settlement ;  or  the  settle- 
ment must  be  produced,  and  it  must  be  made  to  ajjpear  that  it  does  not 
aifect  the  fund.  Anon.  3  Jur.  N.S.  839.  "When  there  is  a  settlement 
containing  a  covenant  for  the  settlement  of  the  wife's  after-acquired 
property,  the  fund  must,  of  course,  be  paid  to  the  trustees  of  the  settle- 
ment, but  when  the  settlement  is  supposed  not  to  aft'ect  the  fund,  the 
Judge,  in  addition  to  requiring  an  affidavit  from  the  solicitor  to  the  effect 
that  it  does  not  affect  the  fund,  asks  the  wife's  counsel  if  he  has  perused 
the  settlement,  and  if  he  is  satisfied  on  this  question.  If  there  is  any 
doubt  whether  the  settlement  affects  the  fund  the  point  must  be  submitted 
to  the  Judge  for  his  decision.  In  Guest  v.  Neames,  W.  N.  (84),  227,  where 
the  fund  was  under  £20,  Pearson,  J.,  dispensed  with  the  affidavit. 

Examination  When  the  wife  is  residing  abroad,  her  separate  examination  may  be 

by  commission,  taken  by  commission. 
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son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  shall  attain  that  age  or  marry,  and 
that  in  the  event  of  there  being  no  child  or  children  of  the 
said  C.  B.  who  shall  attain  a  vested  interest  in  the  said 
moiety,  the  same  ought  to  be  paid  after  the  death  of  the  said 
C.  B.  to  the  said  A.  B.  his  exors.  &c.  as  in  the  last  Precedent. 


120.  Settlement  hy  Order. 

It  is  ordered  that  the  said  share  of  C.  B.,  the  Wife  of 
A.  B.,  be  settled  upon  trust  for  the  said  C.  B.  during  her  life 
for  her  separate  use  without  power  of  anticipation,  and 
subject  thereto,  upon  trust  for  the  said  A.  B.  during  his  life, 
or  until  he  shall  become  bankrupt,  or  shall  do  or  suffer  any 
act  or  thing  which,  if  his  life  interest  were  not  thus  qualified, 
would  have  the  effect  of  alienating  charging  or  incumbering 
the  same  or  any  part  thereof;  and  subject  thereto  upon  trust 
for  such  of  the  children  of  the  said  C.  B.,  whether  by  her 
present  or  any  future  husband  as,  being  a  son  or  sons,  have 
attained  or  shall  attain  the  ago  of  twenty-one  years,  or  being 
a  daughter  or  daughters,  have  attained,  or  shall  attain  that 
age,  or  have  married  or  shall  marry  [with  the  previous  consent 
of  her  or  their  guardian  or  guardians],  and  if  there  shall  be 
more  than  one  of  such  children,  then  as  tenants  in  common 
in  equal  shares;  and  in  default  of  any  children  of  the  said 
C.  B.  attaining  a  vested  interest,  in  trust  for  the  said  A.  B. 
his  exors.  admors.  and  assns. 

And  it  is  ordered  that  the  costs  of  the  Applicants  of  this  Costs  of  appli- 
application  be  taxed  by  the  Registrar,  and  when  so  taxed  be  cation. 
paid  out  of  the  said  sum  of  £  to  the  credit  of  this  Action 

the  said  account  to  Mr.  the  Applicants'  Solicitor. 

And  it  is  ordered  that  the  residue  of  the  said 
sum  of  £  be  carried  over  to  the  credit  of  this  Action 

to  an  Account  to  be  intituled  "  The  Share  of  C.  B.  settled 
by  Order  dated  the  18         ."     And  it  is  ordered  that 

the  interest  to  accrue  on  the  money  so  carried  over  be  during 
the  life  of  the  said  C.  B.,  the  Wife  of  the  said  A.  B.,  paid  to 
her  the  said  C.  B.  on  her  separate  receipt  until  further  order. 
And  the  said  C.  B.  being  restrained,  &c.  as  in  No.  114  to  the 
end  (Jc). 

(k)  The  trusts  declared  by  this  form,  giving  the  husband  a  determinable 
life  interest,  are  proper  when  the  husband  agrees  to  the  settlement  of  the 
whole  fund,  and  in  absence  of  special  circumstances,  e.g.  misconduct  on 
his  part.  The  corresponding  form  in  Seton  (p.  798,  taken  from  Smithers  v. 
Green,  M.  R.  27  April,  1887,  Lib.  Reg.  B.  1937)  is  much  longer,  and  gives 
liberty  for  the  children  to  apply  in  chambers  for  payment  of  part  of  the 
corpus  for  advancement  (which  is  only  to  be  made  with  the  consent  of 
the  parents).  As  to  the  trusts  and  provisions  of  such  a  settlement 
generally,  see  Walsh  v.  Wason,  8  Ch.  482,  Roberts  v.  Cooper,  2  Ch.  (91)  345.   ^'^ 
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121.  Direction  to  get  in  outstanding  personal  estate. 

And  it  is  ordered  that  the  Defts.  do  proceed  to  get  in  the 
outstanding  personal  estate  of  the  Testator,  and  take  such 
proceedings  for  that  purpose  as  the  Judge  shall  direct ;  And 
it  is  ordered  thart  the  Defts.  do  within  ten  days  from  the 
respective  times  of  receipt,  from  time  to  time  pay  the  amounts 
which  shall  from  time  to  time  be  received  on  account  of  such 
outstanding  estate  (the  amounts  and  times  of  receipt  to  be 
verified  by  affidavit),  into  Court  to  the  credit  of  this  Action, 
the  account  &c. 

122.  Discharge  of  Receiver. 

Page  87.  It  is  ordered  that  A.  B.,  the  receiver  appointed  by  the 

Order  dated  &c.  be  discharged,  and  that  he  do  pass  his  final 
account  and  pay  the  balance  which  shall  be  certified  to  be 
due  from  him  into  Court  to  the  credit  of  this  Action  "  the 
account  &c."  And  thereupon,  or  in  case  it  shall  be  certified 
that  no  balance  is  due  from  him,  It  is  ordered  that  the 
recognizance  dated  &c.  entered  into  by  him  together  with 
C.  D.  and  E,  F.,  his  sureties  be  vacated. 
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CHAPTER  11. 

EXECUTION   OF    TRUSTS. 

Section  I. — Nature  and  requisites  of  a  trust ; — Different  Juinds  of 

Trusts. 

The  execution  of  trusts  constitutes  one  of  the  oldest  subjects  Jurisdiction. 

of  the  equitable  jurisdiction  of  the  Court  of  Chancery.     The 

term  trust  involves   the  notion  of  the  legal   ownership  of  Nature  of  a 

property   being   vested   in   one   person,  called   the  trustee, 

while  the  right  to  the  beneficial  enjoyment  is  in  another 

called  the  cestui  que  trust,  or  beneficiary  (a).     As  the  Courts 

of  Common  Law  in  early  times  resisted  the  introduction  of 

trusts  relating  to  land — or  uses,  as  they  were  at  first  called, 

— and  refused  to  recognise  any  person  except  the  trustee, 

as  having  any  interest  in  the  property,  trusts  were  for  some 

hundreds  of  years  within  the  exclusive  jurisdiction  of  the 

Court  of  Chancery ;  and  with  some  few  exceptions,  they  so 

continued  up  to  the  time  when  the  Judicature  Acts  came 

into  operation. 

Trusts  are   divided   in  various   ways.      They  are   either  Divisions  of 
public  or  private.     Public  trusts  are  those  constituted  for  ^nd^m-ivate 
the  benefit  of  the  public,  or  some  considerable  section  of  the  etc. — 
public,    lender   some   particular   designation  or    description,  charitable 
Private   trusts    are    those   constituted    for    the    benefit    of 
individuals.     All  trusts  for  charitable  purposes  come  under 
the   head   of  public   trusts,    and   in   fact   form  so   large   a 
proportion  thereof,  that   practically  the  expressions  public 
trusts   and  charitable  trusts  are    almost  convertible  terms, 
although  their  meanings  are  ditferent. 

Trusts  may  also  be  divided  into  express  trusts,  and  trusts  Express 
arising  by  operation  of  law.    Express  trusts  are  those  created  trusts  by 
by  the  direct  and  positive  acts  of  the  parties — generally,  operation  of 

law. 
(rt)  For  definition   of  the  term,  see  Story  on  Equity  Jurisprudence,  definition. 
s.  964  ;  Lewin  ou  Trusts,  1 ;  and  compare  observations  of  Kekewich,  J., 
in  lie  Barney,  2  Ch.  (92;  272. 
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though,  not  necessarily  in  all  cases,  by  some  instrument  in 

writing,    e.g.,  a   will  or  marriage  settlement.     An   express 

trust  is  always  created  by  some  declaration  made  by  the 

beneficial   owner   of  the  property   intended   to  be   subject 

thereto,  that  the  property  shall  be  held  upon  the  particular 

Trusts  created  trust  or  trusts  intended  (&).     If  it  is  intended  to   be  created 

by  will ;  \yj  will,  the  will  must  of  course  be  executed  and  attested  in 

accordance  with  the  statutes  relating  to  wills  (c). 

of  lands.         Trusts   of  lands   might   formerly   have   been  created  by 

y'vI^Is  ""^        P^^°^ '  ^"*  ^^  *^®  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  7, 

'  '   '     all  declarations  or  creations  of  trusts  or  confidences  of  any 

lands,  tenements,  or  hereditaments  shall  be  manifested  and 

proved  by  some  writing  signed  by  the  party  who  is  by  law 

enabled  to  declare  such  trust,  or  by  his  last  will  in  writing, 

Statute  or  else  they  shall  be  utterly  void  and  of  none  effect.     This 

not  applicable   ggctiQ^  of  ^j^g  ^^^  applies  to  lands  of  any  tenure,  whether 

to  personal  ^'^  *' 

chattels,  nor  to  freehold,  copyhold,  or  customary,  and  to  leaseholds  ;  but  not 
trusts  by  ^o  g^j^y  other  species  of  personal  property;  nor  does  it  apply 

law.  to   trusts   arising   by   operation    of  law,  or  construction  of 

Equity. 
When  s.  7  a  It  was  held   by  Kekewich,  J.,  in  a  recent  case  (d),  that 

defence  to         where  a  principal  employs  an  agent  by  parol,  to  purchase 

action  against  ^  ^  l      J  o  y    i  '  i 

agent.  property,  and  the  agent  purchases  in  his  own  name,  with  his 

^ju/»<^c»£./J  ^         own  money,  takes  a  conveyance  to  himself,  and  denies  the 

^^/ri-il  CC  /-J-^^  agency,  this  section  affords  a  good  defence  to  an  action  by 

the  principal  against   the   agent  seeking  a  conveyance  to 

himself  from  the  latter. 

Statute  cannot       The  statute  cannot  be  used  by  a  defendant  to  cover  a 

cover  fraud,      fraudulent  transaction  (e). 


Section  II. — Charitable  trusts. 

Mortmain  Assurances  of  land  for  charitable  uses,  and   of  personal 

estate  to  be  laid  out  in  the  purchase  of  land  for  the  like  uses 

(b)  Kronheim  v.  Johnson,  7  Ch.  D.  GO. 

(c)  Aston  V.  Wood,  6  Eq.  419  ;  Be  Boijes,  26  Ch.  D.  531 ;  Be  Fleetwood, 
15  Ch.  D  594. 

(fZ)  James  v.  fimith,  1  Ch.  (91)  384.  The  decision  was  confirmed  by 
the  Court  of  Appeal  on  the  ground  that  the  plaintifi'  had  not  established 
the  fact  of  the  agency  :  W.  N.  (91)  175.     <?«/-/ 

(e)  Haigh  v.  Kaye,  7  Ch.  469 ;  Childers  v.  C,  1  D.  &  J.  482  ;  Davies  v. 
Otty,  35  B.  208  ;  Boothe  v.  Turle,  16  Eq.  188  ;  Be  D.  of  Marlborough, 
2  Oh.  (94)  133 ;  and  see  Ch.  V.  on  Specific  Performance,  in/ra. 
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mnst,   in   order   to   be   valid,    be   or  have  been  effected  in 
accordance  with  the  requirements  of  the  Mortmain  Acts(/). 
1'hese    Acts   have   no    apjjlication  to   pure  personal   estate. 
Until  lately  land  or  money  charged  upon  or  liable  to  be  laid  Testamentary- 
out  in  the  pui'chase  of  land,  could  not  be  given  by  will  for  S^'t  of  land, 
charitable  purposes.     But  by  the  Mortmain  and  Charitable 
Uses  Act,  1891,  such  property  may  now  be  so  given  in  cases 
where  the  testator  has  died  after  the  5th  August,  1891  {(f). 
By  s.  5  the  land  must  be  sold  within  a  year  from  the  death  Land  to  be 
of  the  testator,  or  such  extended  period  as  may  be  determined 
by  the  High  Court  or  a  Judge  thereof  in  Chambers,  or  by  the    ^T^\  ^ 
Charity  Commissioners  ;  and  by  s.  6,  it  is,  in  default  of  such  for  selling. 
sale,  to  be  sold  by  order  of  the  Charity  Commissioners  ;  and  Charity  Com- 
the  proceeds  of  sale  are  to  be  paid  to  the  Official  Trustees  of  ™issioners. 
Charitable  Funds,  in  trust  for  the  charity.    By  s.  7,  personal  ^^"^^ 
estate  directed  to  be  laid  out  in  the  purchase  of  land  is  to  be  T^•     ^■ 

^  Direction  to 

held  for  the  benefit  of  the  charity,  as  though  there  had  been  purchase  land. 

no  such  direction  contained  in  the  will ;  but  by  s.  8,  power  is  Land  for 

given  to  the  High  Court,  or  a  Judge  thereof  in  Chambers,  to  occupation. 

sanction  the  retaining  or  purchase  of  such  land  as  shall  be 

required   for   actual   occupation    for    the    purposes    of  the 

charity. 

Charitable   trusts  have   always  been  favoured  in  equity  Charitable 

except   in   one   respect  mentioned  in  a  former  chapter  (7t).  *^^^***  favoured 

They  are  favoured  by  the  adoption  of  a  more  liberal  con-  , .,    ,  , 

struction  than  in  other  cases.     Accordingly  where  there  is  a  construction. 

gift   by  will  to  a   charity   in   terms   indicating   a   general  General  and 

charitable  intention,  and  pointing  out  a  particular  mode  of  l^f ^*!^"?f^ 

carrying  that  intention  into  effect,  then  if  that  particular  purpose. 

mode  fail,  the  general  charitable  intention  will  nevertheless 

be  carried  into  effect,  (i)  even  if  the  fund  is  directed  to  be  Distribution  at 

distributed  by  the  executors  at  their  discretion.  (  /)     But  if  discretion  of 

GXGCUtjOl'S 

the  will  show  an  intention  not  to  give  to  charity  in  general, 

but   simply   to    beneiit   a   particular   institution,    and    that  Institution 

institution  does  not  exist  at  the  testator's  death,  then  the  gift  '^'^^^'\  '^^^   . 

^        ceased  to  exist. 

(/)  See  the  Mortmain  and  Charitable  Uses  Acts,  1888  (c.  42)  repealing, 
among  other  Acts,  9  Geo.  2,  c.  86,  except  so  much  of  s.  5  as  was  un- 
reijeakd,  and  1891,  (c.73);  also  the  Amendment  Act,  1892  (c.  11).  i^o/a^ 

(g)  lie  Bridiier,  1  Ch.  (94)  297,  C.  A. 

(h)  Ch.  I.,  s.  IX.,  on  the  marshalling  of  assets,  supra,  p.  274.  See 
also  supra^  p.  7. 

(i)  lie  Ovey,  29  Ch.  D.  561 ;  Re  Douglas,  35  Ch.  Div.  472. 

U)  Pocock  V.  A.  G.,  3  Ch.  D.  342. 
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Indefinite 
trust. 


Perpetuity. 

No  Resulting 
trust. 


will  fail.  (Jc)  If,  however,  the  institution  only  ceases  to  exist 
after  the  testator's  death,  and  even  before  payment  of  the 
fund,  the  property  will  be  applicable  cy-pres.  (l) 

It  was  held  in  an  old  leading  case(m)  that  a  trust  for 
"  such  objects  of  benevolence  as  A.  B.  in  his  own  discretion 
shall  most  approve  of  "  could  not  be  supported  as  a  charitable 
legacy,  and  that  there  was  a  resulting  trust  for  the  testator's 
next  of  kin — upon  the  ground  that  where  there  is  a  gift 
or  trust  without  any  definite  object  pointed  out,  but  merely 
a  description  of  the  character  of  the  object  to  which  the 
gift  or  trust  is  to  be  applied,  and  if  that  character  is  not 
charity,  then  the  Court  will  not  execute  such  an  indefinite 
purpose,  and  it  must  be  considered  as  if  the  legacy  had  been 
left  to  the  legatee  as  a  trustee,  and  with  no  trust  declared,  in 
which  case  he  would  hold  it  as  a  trustee  for  the  next-of- 
kin,  (n)  In  a  case  of  this  kind  the  Court  will  not  wait  and 
see  if  a  person  in  the  position  of  A.  B.  will  select  charitable 
objects  or  not.  (o) 

Another  instance  of  the  favour  shown  to  charities  is  that 
no  charitable  trust  can  be  void  on  the  ground  of  per- 
petuity, (p)      Upon   the   like   principle,   if    the   income   of 


Trust  to  keep 
a  tombstone 


(k)  Be  Ovey,  supra;  Re  White,  33  Ch.  D.  449;  Be  Bymer,  W.  N.  (94) 
114. 

(0  Be  Slevin,  2  Oh.  (91)  236. 

(m)  Moriee  v.  Bishop  of  Durham,  10  Ves.  522.  ^  o/J 

in)  Re  Douglas,  35  Ch.  Div.  482.     See  also  Neo  V.  JV.,  5  P.  C.  89. 

(o)  Re  Jarman,  8  Ch.  D.  584. 

{p)  See,  infra,  Goodman  v.  M.  of  Saltash,  7  App.  642 ;    Re  Bowen, 

2  Ch.  (93)  491.     A  trust  to  keep  a  tomb  in  repair  in  perpetuity,  or  for  an 
indefinite  period  which  may  exceed  a  life  or  lives  in  being  and  twenty- 

in  repair.  <^«//  one  years  afterwards,  is  void  :  Re  Dean,  41  Ch.  D.  557.  But  it  has  been 
recently  held  that  a  gift  to  the  trustees  of  a  charity,  subject  to  a  con- 
dition of  their  keeping  a  family  vault  in  repair,  and  that  on  their  failing 
so  to  do,  the  funds  were  to  go  over  to  another  charity,  is  good  :  Re  Tyler, 

3  Ch.  (91)  252,  C.  A. 

When  part  of  the  income  of  a  fund  is  given  in  trust  to  keep  a 
tomb,  etc.,  in  repair,  ami  the  remainder  to  a  charity,  the  whole  will 
go  to  the  charity  :  Re  Birkett,  9  Ch.  D.  576 ;  but  see  Be  Vaughan, 
33  Ch.  D.  187. 

In  Re  Dean,  supra.  North,  J.,  held  that  a  trust  to  maintain  specified 
animals  for  fifty  years,  if  they  or  any  of  them  should  so  long  live,  was 
good,  though  not  a  charitable  gift,  and  though  there  might  be  no  one  to 
enforce  it. 

Upon  the  question  what  are  charitable  purposes,  see  Commrs.  of  Income 
Tax  V.  PemseJ,  A.  C.  (91)  531;  Re  Lea,  34  Ch.  D.  534;  Re  Wall,  42 
Ch  D.  510 ;  Dolan  v.  Macdermot,  3  Ch.  676 ;  Wilkinson  v.  Lindgren, 
5  Oil.  570;  Re  White,  2  Ch.  (93)  41  ;  Wel,ster  v.  Southey,  36  Ch.  D.  9; 
Wilson  V.  Barnes,  38  Ch.  Div.  507 ;  Re  Christchurch  Inclosure  Act,  38 
Ch.  Div.  520;  Be  Vaughan,  33  Ch.  D.  191;  Be  St.  Stephen,  39  Ch.  D. 


Gift  to  main 
tain  animals, 


"Cliaritable 
purposes." 
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property  wholly  given  for  particular  charitable  purposes  so 
increases,  as  to  be  more  than  sufficient  to  provide  for  those 
purposes,  there  will  be  no  resulting  trust  as  to  the  surplus  ; 
but  it  will  be  applied  cy-pres.  (q) 

When  a  fund  applicable  for  charitable  purposes  is  under  Scheme, 
the  control  of  the  Chancery  Division,  the  Court  will  as  a  rule 
refuse   to    part   with   it    without   directing   a   reference   to 
Chambers  to  settle  a  scheme  for  its  administration.     But  the  Gift  to 
case  is  otherwise  when  it  is  given  to  a  corporation  or  per-  permanent 
manent  institution  established  for  charitable  purposes,  or  to  '     ' 

the   treasurer   or   other   officer   of    the   institution    for  the  or  treasurer 
general  purposes  thereof;  (r)  or  when  it  is  to  be  adminis-  thereof,  etc. 
tered   by   trustees    designated   by   a   testator   according   to  Discretion  of 
their  discretion,  (s)     In  these  cases  no  scheme  is  in  general  t^'^^^'^s'*- 
required. 

Section  III. — Creation  of  trusts — Precatory  Trusts. 

Except  that  the  provisions  of  the  statutes  above  mentioned 
must  be  complied  with,  where  they  are  applicable,  no  for- 
malities, nor  any  particular  form  of  words  are  or  is  re- 
quired to  create  a  trust ;  but  any  declaration  by  the  owner 
of  the  property  will  be  sufficient,  so  long  as  there  be  indicated 
with  sufficient  certainty  an  intention  to  create  a  trust,  the 
trust  property,  and  the  objects  for  whose  benefit  the  trust  is 
intended,  (t)     In  an  old  case  a  husband  bequeathed  a  lease-  Precatory 

hold  house  and  certain  chattels  personal-  to  his  wife:    but  *'^'^^'^~  ,, 

^  _  '  power  in  the 

desired  her  at  or  before  her  death  to  give  the  same  to  and  nature  of  a 
among  such  of  his  own  relatives  as  she  should  think  most  ti'"st^ 
deserving,  and  approve  of.  The  wife,  being  the  survivor,  by 
her  will  bequeathed  the  house  to  S.,  a  son  of  one  of  her 
husband's  next-of-kin,  and  the  residue  of  her  personal  estate 
to  strangers.  It  was  held  that  the  wife  took  for  life  only, 
with  a  power  of  selection  in  the  nature  of  a  trust,  that  the 


492 ;  Be  Norwich,  etc.,  Charity,  40  Ch.  D.  298 ;  Goodman  v.  M.  of  Saltash, 
supra ;  Be  Sutton,  28  Ch.  D.  464 ;  Pease  v.  Pattimon,  32  Ch.  D.  154  ; 
Commrs.  of  Inland  Reoenue  v.  Scott,  2  Q.  B.  (92)  152.     A  charitable  gift  Foreign 
in  favour  of  foreigners  is  good:  Be  Geek.  W.  N.  (93)  161.    -O >^<^  charitable 

{fl)  A.  G.  V.  Wax  Chandlers'  Co.,  L.  K.  6  H.  of  L.  1.  objects. 

(r)  Propagation  Society  v.  A.  (?.,  3  Russ.  142  ;  Walsh  v.  Gladstone,  1  Ph. 
290. 

(s)  Wcddo  V.  Caley,  16  Ves.  206;  Be  Lea,  34  Ch.  D.  528. 

(t)  Be  Bellasis,  12  Etj.  218;  Re  Fleetwood,  15  Ch.  D.  594;  Aston  v. 
Wood,  6  Eq.  419  ;  Tierney  v.  Wood,  19  B.  330  ;  Be  Version,  33  Ch.  Div.  402.    ■ 
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Principle  not 


gift  to  S.  was  good,  and  that  the  personal  chattels  went  to 
the  next-of-kin  of  the  husband,  (u)  It  has  also  been  held 
that  when  property  is  devised  or  bequeathed  absolutely  to  any 
person,  and  the  same  person  is  recommended,  entreated,  or 
wished  by  the  testator,  to  dispose  of  that  property  in  favour 
of  another,  the  recommendation,  entreaty,  or  wish  creates  a 
trust,  {v)  Though,  however,  the  rule  of  construction  above 
0  be  exten  e  .  g^g^^g^]^  jg  ^^^  q]^  ^j^^j  ^gjj  established  rule,  it  appears  from  the 
later  decisions  that  the  tendency  of  the  Court  is  rather  to 
restrict  than  to  extend  the  rule.  The  Court  will  not  now 
rely  upon  the  use  of  any  particular  word  ;  but  will  consider, 
having  regard  to  the  whole  tenor  of  the  will,  what  was  the 
real  intention  of  the  testator  thereby  apj^earing.  (m?)  These 
trusts  are  sometimes  treated  as  implied  trusts,  but  they  are 
generally  and  more  correctly  called  precatory  trusts.  They 
would  appear  to  come  rather  under  the  head  of  express  than 
implied  trusts,  though  badly  expressed,  if  expressed  at  all. 


Section  IV. —  TJnlaioful  Trusts. 


Unlawful 
consideration 


Extrinsic 
evidence. 


A  trust  which  is  unlawful,  or  is  intended  to  effect  an  un- 
lawful purpose,  (»)  or  is  founded  on  an  unlawful  consideration, 
or  is  contrary  to  public  policy,  or  intended  to  take  effect  in 
fraud  of  an  Act  of  Parliament,  (?/)  is  incapable  of  being  en- 
Cohabitation,  forced.  A  settlement  made  in  consideration  of  past  co- 
habitation is  good ;  but  not  if  made  in  consideration  of 
future  cohabitation.  Even  if  a  conveyance  or  transfer  of 
property  be  ex  facie  lawful,  extrinsic  evidence,  parol  or 
otherwise,  is  admissible  to  show  that  it  was  intended  to  effect 
an  unlawful  purpose,  or  was  founded  on  an  unlawful  con- 
sideration, (z)      So   also    a   settlement    in   consideration   of 

(m)  Harding  v.  Glijn,  1  Atk.  469.  See  notes  to  this  case  in  2  Wh.  & 
Tu.  L.  C.  Eq.  1077,  also  Willis  v.  Kymer,  7  Cli.  D.  181 ;  Be  Deahin, 
W.  N.  (94)  146. 

(v)  Knight  V.  K.,  3  B.  172 ;  Curnich  v.  Tucher,  17  Eq.  320 ;  Le  Mar- 
chcmt  V.  L.,  18  Eq.  414.  The  authority  of  the  two  last  cases  is  at  least 
doubtful.     See  cases  cited  in  next  note. 

(w)  Re  Biggies,  39  Ch.  Div.  257;  Re  Hutchinson,  8  Ch.  Div.  540; 
Eaton  V.  Waits,  4  Eq.  151 ;  Lamhe  v.  Fames,  6  Ch.  599 ;  Mussoorie  Bh.  v. 
^,j  Raynor,  7  App.  321 ;  Mackett  v.  M.,  14  Eq.  49;  Re  Bond,  4  Ch.  D.  238; 
Stead  V.  Mellor,  5  Ch.  U.  225  ;  Parnall  v.  P.,  9  Ch.  D.  96. 

(a;)  Smith  v.  Anderson,  15  Ch.  D.  248. 

(?/)  Barclay  v.  Pearson,  2  Ch.  (93)  154,  (Lottery  Act,  1802,  c.  119— 
Missing  Word  Competition).     See  also,  infra. 

(z)  Re  Vallance,  26  Ch.  D..  357. 


UNLAWFUL    TRUSTS,  445 

marriage  with  a  deceased  wife's  sister  is  invalid,  and  cannot  Marriage  with 
be  enforced,  (a)     When,  however,  the  legal  estate  or  iuteiest  ^l^^^^'^    ^i^& 
in,  or  the  possession  of  property  has  passed  from  one  party 
to  another  for  an  unlawful  purpose,  the  Court  will  not,  as  a  Recovery  of 
rule,    lend    its    assistance    to   enable    the    person    who   has  P^°P^'''^y 

'  ,  ^  _  conveyed  for 

conveyed  such  estate  or  interest,  or  who  has  parted  with  such  unlawful 
possession  to   set   aside  the  transaction,  or  to  recover  the  P^i'pose. 
property.  (6)     In  such  a  case  the  rule  applies  in  pari  delicto, 
potior  est  conditio  possidentis   et  defendentis.  (c)     It  has  been 
decided  that  when  a  defendant  desires  to  rely  on  the  illegality 
of  the  transaction,  he  must  state  the  nature  of  the  transaction, 
and   show  its  illegality  in  plain  terms,  (d)      But  where  a  Trust  becom- 
trust,  lawful  in  its  inception  becomes  unlawful,  or  contrary  '°«  unlawful, 
to   public   policy   by    subsequent   events,   there   will    be   a 
resulting  trust  for  the  author  of  the  trust  or  his  represen- 
tatives, (e) 

(a)  Ayerst  v.  Jenkins,  16  Eq.  275 ;  Pawson  v.  Brown,  13  Ch.  D.  202. 
Compare  Re  McHenry,  2  Ch.  (9i)  428,  reversed  W.  N.  (94)  159  (fraud, 
bankruptcy  law). 

(6)  Ayerst  v.  Jenkins,  supra ;  Be  Gt.  Berlin,  etc.,  Co.,  26  Ch.  Div.  616. 
See,  however,  Symes  v.  Hughes,  9  Eq.  475,  aad  Taylor  v.  Bowers,  1  Q.  B. 
Div.  291.  The  Court  of  Appeal  refused  to  follow  the  latter  case  in 
Kearley  v.  Thomson,  24  Q.  B.  Div.  742.  Compare  Jones  v.  Merionethshire, 
etc..  Society,  1  Ch.  (92)  187  (mortgage  founded  on  illegal  consideration); 
McClatchie  v.  Raslam,  65  L.  T.  691.     ^^'^ 

(c)  As  to  the  cases  where  the  delictum  is  not  par,  e.g.,  where  a  Statute  has 

been  passed  to  protect  a  particular  class  of  persons ;  and  for  exceptions  to  Exception  to 
the  rule  in  the  case  of  a  stakeholder  and  otherwise,  see  Barclay  v.  Pear-  mle  ; — stake- 
son,  2  Ch.  (93)  166,  et  seq.,  and  cases  there  cited.     See  also,  infra.  holder,  etc. 
A  solicitor  cannot  resist  an  application  for  taxation  of  his  costs,  and  Solicitor ; — 
an  account  of  moneys  received  by  him,  on  the  ground  that  his  employment  champerty 
was  illegal,  as  being  tainted  with  champerty  or  maintenance :  Re  Thomas,  and  main- 
1  Q.  B.  (94)  747.  tenance. 

(d)  Haigh  v.  Kaye,  7  Ch.  473  :  James,  L.  J.,  there  says  that  he  "  must 
clearly  put  forward  his  own  scoundrelism,  if  he  means  to  reap  the  benefit 
of  it." 

(e)  Cleaver  v.  Mutual,  etc..  Association,  1  Q.  B.  (92)  147 — (the  Maybrick 
case),  where  the  defendants  resisted  payment  of  money  claimed  under  a 
policy  of  assurance  effected  by  a  husband  for  the  benefit  of  a  wife  under 
B.  11  of  the  Married  Women's  Property  Act,  1882,  on  tlie  ground  that  the 
assured  had  been  murdered  by  the  wife  herself.  The  Court  of  Appeal 
held  that  the  executors  of  the  assured  were  entitled  to  recover  the  money, 
that  the  trust  which  the  Statute  intended  to  create  in  favour  of  a  wife 
either  had  not  arisen,  or  had  by  reason  of  the  murder,  her  act,  become 
incapable  of  being  enforced,  and  that  there  was,  therefore,  a  resulting 
trust  in  favour  of  the  estate  of  the  assured,  under  which  neither  the  wife, 
nor  any  person  claiming  under  her,  would  take  any  interest.  As  to  result- 
ing trusts,  see  infra. 
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Valuable 
consideration. 

Trusts  inter 
vivos. 


Agreement  to 
create  a  trust 
— imperfect 
conveyance, 
etc. 


Voluntary 
gifts. 


Section  V. — Voluntary  trusts  and  gifts — Marriage  articles. 

No  valuable  consideration  is  required  in  order  to  give  effect 
to  a  trust  created  by  will  or  codicil.  The  rule  as  to  trusts 
created  by  Act  inter  vivos  is  that  where  the  trust  is  actually 
created,  and  the  relation  of  trustee  and  cestui  que  trust 
constituted,  the  trust  will  be  enforced  against  the  author  of 
the  trust  and  all  volunteers  claiming  under  him,  although  no 
valuable  consideration  may  have  been  given  for  its  creation ; 
but  if  that  relation  has  not  been  constituted,  and  there  is 
only  an  agreement  to  create  a  trust  (ee),  or  if  there  is  only 
an  imperfect  conveyance  or  transfer  (/)  of  the  proj)erty,  the 
Court  will  not  enforce  the  agreement,  nor  give  its  assistance 
to  perfect  the  conveyance  or  transfer,  unless  it  be  supported 
by  a  valuable  consideration  (g).  A  like  rule  applies  to 
voluntary  gifts  (Ji).  If  then  an  estate  in  fee  simple  be 
conveyed  to  A.  and  his  heirs  in  trust  to  receive  the  rents  and 
profits,  and  pay  them  to  B.  for  life,  and  after  his  death  in 
trust  to  sell  and  pay  the  proceeds  of  sale  to  his  (B.'s)  children, 
the  trust  is  fully  constituted  and  no  valuable  consideration  is 
necessary  to  support  it  (i) ;  but  if  A.  merely  agree  to  make  a 
conveyance,  upon  the  like  trusts,  that  agreement  cannot  be 
enforced  if  it  be  not  supported  by  valuable  consideration. 
In  like  manner  if  a  person  by  writing  not  under  seal,  agree  (/) 
without  any  valuable  consideration  to  assign  or  even  purport 


(ee)  Ex  parte  Pye,  18  Ves.  150. 

(/)  Re  Richardson,  80  Ch.  Div.  396;  Searle  v.  Law,  15  Sim.  95; 
Rummens  V.  Hare,  1  Ex.  D.  169 ;  Warriner  v.  Rogers,  16  Eq.  340 ; 
Richards  v.  Delbridge,  18  Eq.  11 ;  Moore  v.  M.,  18  Eq.  474 ;  Heartley  v. 
Nicholson,  19  Eq.  233;  Green  v.  Paterson,  32  Cli.  Div.  103;  Nanney  v. 
Morgayi,  37  Ch.  Div.  346 

((/)  As  to  the  rule  generally,  see  Ellison  v.  E.,  6  Ves.  &^Q,  and  notea 
thereto  in  1  Wh.  &  Tu.  L.  C.  Eq.  291  ;  Paid  v.  P.,  20  Ch.  Div.  742. 

Qi)  Warriner  v.  Rogers,  16  Eq.  340 ;  Richards  v.  Delbridge,  supra ; 
Moore  v.  M.,  supra;  Eill  v.  Wilson,  8  Ch.  888;  Re  Breton,  17  Ch.  D.  416; 
Re  Whittaher,  21  Ch.  D.  657;  Re  Richards,  36  Ch.  D.  541 ;  Be  Whitaker, 
42  Ch.  Div.  125. 

As  to  donationes  mortis  causa,  see  Bromley  v.  Brunton,  6  Eq.  275 :  Re 
Beak,  13  Eq.  489;  Moore  v.  M.,  supra;  Rolls  v.  Pearce,  5  Ch.  D.  730; 
Re  Dillon,  44  Ch.  Div.  76 ;  Mustapha  v.  Wedlake,  W.  N.  (91)  201 ;  also 
Ward  V.  Turner,  2  Ves.  Sen.  431,  and  notes  thereto  in  1  Wh.  &  Tu.  L.  0. 
£q.  1058. 

As  to  the  evidence  in  support  of  a  gift  by  a  deceased  person,  see  supra, 
ceased  person,    p.  158,  note  (n). 
27  Eliz.  c.  4,  (0  See  27  Eliz.  c.  4,  and  56  &  57  Vict.  c.  21,  infra. 

56  &  57  Vict.        O)  -^^  P"'^'^^  -^y^'  ^^  ^^^-  1^^ '  Green  v.  Patterson,  32  Ch.  Div,  103. 
c.  21. 


Donat'imes 
mortis  cauji. 

Evidence  of 

gift  by  de- 
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by  deed  actually  to  assign  (Jc)  a  sum  of  stock  standing  in  his 
own  name  and  for  his  own  benefit  to  A.  B.,  in  trust  for 
certain  specified  objects,  no  valid  trust  will  be  created.     In 
the  one  case  there  is  a  mere  voluntary  agreement  to  create  a 
trust ;  and  in  the  other  there  is  a  mere  ineffectual  attempt  so 
to  do  by  means  of  an  imperfect  assignment.     The  gift  of  the 
stock  should  have  been  made  effectual  by  an  actual  transfer 
in  the  j)roper  books  kept  at  the  Bank  of  England.      The  Owner 
case  however  is  different,  if  the  legal  and  equitable  owner  declaring 
declare  himself  to  he  a  trustee  for  the  intended  beneficiaries,  of  trustee 
the   property   intended    to   be   settled.      In    that   case   the      ' 
declaration  would  be  effectual  as  to  land  if  it  were  declared     I 
by  writing  (Z)  and  as  to  stock  or  other  personal  property 
whether  the  declaration   were  by  writing  (m)  or  byi^aiiol 
only  («).     It  is   essential  in   order   to   give   validity   to   a 
declaration  of  trust   that   the  intending   grantor  or   donor 
should    have  absolutely   parted  with    his   interest  in   the 
property  which  was  his  up  to  the  time  of  the  declaration,  and 
should  have  effectually  changed  his  right  in  that  respect  (o). 

The  result  of  the  above  observations  is  that  if  the  legal  Parol  declara- 
and  equitable  owner  of,  (say)  £1000  Consols  can  be  clearly  *'"°  of  trust; 
proved  to  have  advisedly  said  even  by  mere  word  of  mouth, 
"  I  declare  myself  a  trustee  for  A.  B.  of  the  £1000  Consols 
standing  in  my  name,"  his  equitable  right  to  the  stock  is  Imperfect 
gone ;  while  if  he  purported  to  assign  the  stock  to  A.  B.  even  assignment. 
by  deed,  that  deed  will  be  a  mere  nullity  (p).     Of  course  if  Evidence  of 
in  the  former  case  there  were  any  doubt  as  to  the  words  J^^"^^  declara- 

•^  tion. 

used,  the  supposed  trust  would  not  be  enforced. 

An  imperfect  conveyance  or  transfer  may  be  perfected  by  Imperfect 
a  subsequent  effectual  assurance,  even  if  it  be  made  without  conveyance, 

.  Gtc,  nitiy  uG 

reference  to  the  first  and  imperfect  instrument.  Though  if  A.,  perfected. 
the  legal  and  equitable  owner  of  real  estate,  convey  it 
unto  and  to  the  use  of  B.,  a  stranger,  simply,  B.  would  under 
the  equitable  doctrine  of  resulting  trust  hold  the  property  in 
trust  for  A.,  yet  it  would  belong  to  B.  for  his  own  benefit,  if  A. 
had  previously  written  on  the  title  deeds  some  such  words 
as  "  I  give  Blackacre  to  B.  for  his  own  use  and  benefit,"  and 

(Ic)  See  cases  referred  to  in  note  (/),  supra. 

(I)  Tierney  v.  Wood,  19  B.  330. 

(m)  Ex  parte  Pye,  18  Ves.  145 ;  Stone  v.  S.,  5  Ch.  74. 

(n)  M'Fadden  v.  Jenkyns,  1  Ph.  153. 

(o)  Richards  v.  Delbridge,  18  Eq.  13. 

(p)  See  cases  referred  to  in  note  (/),  supra. 


448 


EXECUTION   OF   TEU8TS. 


Release  of 
debt. 


Continuins 
intention. 


Distinction  ; 
settlor  not 
having  the 
legal  estate, 
etc. 


Delivery  of 

chattels 

personal. 


if  there  were  no  change  of  intention  on  the  part  of  A.  in  the 
meantime  (jj). 

If  a  creditor  without  valuable  consideration  say  to  his 
debtor,  "  I  foi  give  you  the  debt,"  the  words  would  not 
operate  as  a  release,  but  would  amount,  at  the  utmost,  to  a 
mere  nudum  pactum  incapable  of  being  enforced  If,  however, 
the  creditor  were  also  to  make  the  debtor  his  executor,  the 
imperfect  release  would  thereby  be  made  effectual  after  the 
creditor's  death ;  because  the  appointment  would  operate  as 
a  release  of  the  debt  at  law  ;  and  any  claim  in  Equity  would 
be  rebutted  by  evidence  of  a  continuing  intention  to  forgive 
the  debt  (r).  It  would  appear  moreover  that  parol  evidence 
of  such  continuing  intention  is  admissible,  and  that  the 
release  will  take  effect  whether  the  debtor  prove  the  will 
or  not  (s). 

In  the  examples  of  imperfect  transfer  or  gift  given  above, 
it  has  been  assumed  that  the  person  intending  to  create  the 
trust,  or  to  make  the  gift  has  been  both  the  legal  and 
equitable  owner  of  the  property.  Where,  however,  the  settlor 
declares  himself  to  be  a  trustee  of  the  property  intended  to  be 
settled,  the  declaration  will  be  effectual  whether  he  have  both 
the  legal  and  equitable  ownership,  or  the  equitable  ownership 
only ;  (i)  but  if  it  is  desired  to  give  effect  to  the  intended 
trust  or  gift  by  means  of  a  conveyance  or  transfer,  there  is  a 
distinction  between  cases  where  the  settlor,  or  intending 
settlor  has,  and  those  where  he  has  not  the  legal  estate  or 
interest.  When  he  has,  then  a  conveyance  or  transfer  of  the 
property  to  the  trustees  or  to  the  person  intended  to  be 
benefited,  must  be  such  as  to  vest  the  legal  estate  or  interest 
in  the  trustees  or  person  in  question.  In  the  case  of  real 
property,  the  legal  estate  must  be  effectually  conveyed  or 
assigned ;  in  the  case  of  Government  Stock  there  must  be  an 
actual  transfer  at  the  Bank  of  England;  in  the  case  of 
chattels  personal  capable  of  delivery,  the  chattels  should  be 
actually  delivered  (u).    Where  however  the  intending  settlor 

{q)  Strong  v.  Bird,  18  Eq.  318;  Be  Hyslop,  W.  N.  (94)  145. 

(r)  Strong  v.  Bird,  supra. 

(s)  Re  Applebee,  3  Ch.  (91)  429. 

(t)  Kronheim  v.  Johnson,  7  Ch.  D.  G6. 

(m)  Cochrane  v.  Moore,  25  Q.  B.  Div.  57;  Re  Ridg%my,  15  Q.  B.  D.  447. 
But  if  they  are  already  in  the  possession  of  the  donee,  words  of  present 
gift  will  be  sufficient  to  pass  the  ownership  therein  without  any  manual 
delivery:  Kilpin  v.  Ratley,  1  Q.  B.  (92)  585  (gift  of  household  furni- 
ture, etc.). 
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has  not  the  legal  estate  or  interest,  a  conveyance  or  transfer 
to  new  trustees  for  the  purposes  of  a  new  settlement,  will, 
under  such  circumstances,  have  the  same  effect  as  a  declara- 
tion of  trust,  if  it  be  as  perfect  a  conveyance  or  transfer  as  it 
is  possible  to  make  under  the  circumstances.  In  such  a  case 
the  conveyance  or  transfer  will  have  the  like  effect  as  if  the 
settlor  had  declared  himself  to  be  a  trustee;  and  a  trust  will 
be  thereby  created  which  can  be  enforced,  even  in  favour  of 
volunteers,  (v)  In  accordance  with  this  rule,  where  the  Assignment  of 
owner  of  a  policy  on  his  own  life  assigned  the  same  in  trust  P°  "^'*^^ 
for  volunteers,  the  assignment  was  held  good,  although  the 
policy  remained  in  the  possession  of  the  assignor  and  no 
notice  of  the  assignment  had  been  given  to  the  insurance 
office,  (io)     So   likewise   the   assignment   of  debts   or   other  or  of  debts, 

choses  in  action  in  favour  of  volunteers  is  good,  (x)  ®**^"'  1*^  favour 

o  V    /  .or  volunteers. 

In  accordance  with  the  rule  above  stated,  when  a  creditor  ^^   i,  i 

'  Verbal  or 

without  any  valuable  consideration,  sent  a  verbal  message  to  implied 
his  debtor  requesting  him  to  hold  the  debt  in  trust  for  A.  B.,  declaration. 
and  the  debtor  assented,  and  paid  to  A.  B.,  part  of  the  debt, 
it  was  held  that  the  direction  had  the  same  effect  as  if  the 
creditor  had  actually  declared  himself  a  trustee;  and  that 
A.  B.  became  entitled  in  equity  to  the  whole  debt,  (y)     It  Acceptance  of 
was  afterwards  held  that  in  a  case  of  this  nature,  it  was  not  t'^'^^^- 
necessary  that  the  debtor  should  accept  the  trust,  (z) 

In  some  of  the  authorities  the  distinction    between  im-  Distinction 
perfect  conveyances,  transfers,  and  gifts,  and  cases  where  between 

!•  Til  iiTi-  imperfect 

the  intending  settlor  has  declared  himself  to  be  a  trustee  has  transfers,  &c. 

been  lost  sight  of.  (a)     In  order  that  a  person  may  be  held  ^^'^  declara- 
tions of  trust. 

(y)  KeJieicich  v.  Manning,  1  D.  M.  &  Gr.  176 ;  Nanney  v.  Morgan,  37 
Ch.  Div.  34:6  (shares  subject  to  the  provisions  of  the  Companies  Clauses 
Act).  In  Ee  E.  of  Lucaii,  45  Ch.  D.  470,  Chitty,  J.,  held  that  a  declara- 
tion of  charge  of  an  annuity  upon  the  "moneys,  securities  for  money,  and 
other  effects  "  of  the  grantor  did  not  create  an  effectual  charge  in  favour 
of  a  volunteer. 

(w)  Forte^cue  v.  Barnett,  3  M.  &  K.  36  ;  Re  King,  14  Ch.  D.  179. 

(x)  Farndl  v.  Kingston,  3  8m.  &  G.  337  ;  Re  Patrick,  1  Ch.  (91)  82. 

(y)  M'Fadden  v.  Jenhiins,  1   Pli.  153.     But  the   payee  of  a  voluntary  Promissory 
promissory  note  has  not,  in  respect  thereof,  any  claim  as  a  creditor  against  note  in  favour 
the  maker  in  his  lifetime,  or  against  his  estate  after  his  death :    Re  of  volunteer. 
Rirhards,  36  Ch.  D  541,  criticised  in  Re  Whitaker,  42  Ch.  D.  125. 

(z)  Tierney  v.  Wood,  19  H.  336. 

(a)  Richardson  v.  R.,  3  Eq.  686 :  Morgan  v.  Malleson,  10  Eq.  475 ; 
Baddeley  v.  B.,  9  Ch.  D.  113,  and  Fox  v.  Hawks,  13  ib.  822,  appear  to  be 
incapable  of  being  supported.  See  Warriiier  v.  Rogers,  16  Eq.  340 ; 
Richards  v.  Dellbridge,  18  Eq.  11  ;  Re  Breton,  17  Ch.  D.  416. 

2   G 
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Maxim 
"  Equity 
follows  the 
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Trustees  re- 
fusing to  sue. 


to  become  a  trustee  of  property  belonging  to  himself 
beneficially,  there  must  be  an  expression  of  intention  on  his 
part  to  make  himself  a  trustee ;  whereas  words  of  present 
gift  show  an  intention  to  give  over  property  to  another,  and 
not  to  retain  it  in  the  donor's  own  hands  for  any  purpose, 
fiduciary  or  otherwise.  (6)  If  a  settlement  is  intended  to  be 
effectuated  by  one  of  the  two  modes  last  referred  to,  the 
Court  will  not  give  effect  to  it  by  applying  the  other  of  those 
modes.  If  it  is  intended  to  take  effect  by  transfer,  the  Court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration 
of  trust ;  for  then  every  imperfect  instrument  would  be  made 
effectual  by  being  converted  into  a  perfect  trust,  (c) 

In  the  cases  of  imperfect  trusts  above  referred  to,  the 
Court  of  Chancery  acted  to  some  extent  upon  the  maxim 
"  Equity  follows  the  Law."  If  A.  agreed  by  writing  under 
hand  only  to  pay  a  sum  of  money  to  trustees  to  be  held  by 
them  upon  specified  trusts,  the  trustees  could  not,  on  his 
failure  so  to  do,  and  in  absence  of  a  valuable  consideration, 
have  sued  him  at  Law  before  the  Judicature  Acts  came  into 
operation ;  nor  could  they  under  similar  circumstances  now 
sue  him.  Hence  the  beneficiaries  could  not  have  sued  in 
Equity  and  they  cannot  now  sue  to  enforce  the  trusts. 
If  however  A.  had  in  this  case,  executed  a  deed  by  which  he 
covenanted  with  the  trustees  for  payment  of  the  money,  the 
result  would  have  been  different ;  because  the  trustees  could 
have  sued  the  covenantor,  and  compelled  him  to  pay  the 
money,  in  which  event  the  trustees  would  have  been  com- 
pelled to  carry  into  execution  the  trusts  declared  by  the  deed. 
If  the  trusts  could  not,  in  such  case,  have  been  enforced  unless 
the  trustees  had  actually  recovered  the  money,  it  would  have 
depended,  in  some  cases,  on  the  mere  caprice  of  the  trustees 
whether  the  trust  could  be  enforced  or  not.  It  was  held 
however  in  Fletcher  v.  Fletcher  (d)  by  Wigram,  V.C,  that  such 
a  trust  was  good ;  and  that  the  refusal  of  the  trustees  to  sue 
at  law  upon  the  covenant,  did  not  prejudice  the  right  of  the 
cestuis  que  trust  to  enforce  payment  of  the  money.  This 
decision  would  appear  by  the  more  modern  authorities  to  be 


(b)  Richards  v.  Delbridge,  18  Eq.  15. 

(c)  Milroy  v.  Lord,  4  1).  F.  &  J.  274;  Richards  v.  Delbridge,  supra; 
Re  Whitehead,  14  Q.  B.  Div.  419 ;  Green  V.  Paterson,  32  Ch.  Div.  103. 

((0  4  Ha.  67. 
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still  good  law  ;  (e)  but  in  a  recent  case  (/)  where  a  ImsLaud  • 
covenanted  with  the  trustees  of  a  separation  deed  to  pay 
them  (subject  to  certain  conditions  therein  mentioned)  an 
annuity  for  the  use  of  the  wife,  and  to  pay  to  the  trustees 
the  expenses  of  the  maintenance  of  his  two  daughters,  it  was 
held  by  the  Court  of  Appeal  that  the  daughters  had  no  right 
to  sue  without  joining  the  trustees.  Fletcher  v.  Fletcher  was 
not  cited  in  this  case,  nor  were  any  of  the  other  authorities 
to  the  like  etfect  above  referred  to ;  but  the  case  was  treated 
as  coming  within  the  Common  Law  7ule  tiiat  if  A.  for  value 
agree  with  B.  to  confer  a  benetit  on  C,  C.  cannot  successfully 
sue  A.  under  the  agreement,  though  B.  can  do  so.  (g) 

The  principle  of  Fletcher  v.  Fletcher  will  probably  now  be  Voluntary 
held  to  be  applicable  to  a  voluntary  covenant  to  settle  real  g°jY|°'^°g*^[*' 
or  leasehold  estate.     According  to  the  construction  put  by  estate. 
the  Courts  on  the  Statute  27  Eliz.  c.  4,  with  reference  to  27  Eliz.  c.  4 ; 
fraudulent  conveyances  set  forth  below,  if  a  covenantor  had  j._  o^, 
performed  a  voluntary  covenant  to  settle  real  or  leasehold 
estate  by  actually  conveying  or  assigning  the  property,  he 
could  until  lately  have  immediately  afterwards  sold  the  pro- 
perty, pocketed  the  sale  money,  and  have  defeated  the  settle- 
ment.   This  being  so,  only  nominal  damages  could  have  been 
recovered  against  him,  if  he  had  failed  to  perform  his  cove- 
nant ;  and  accordingly  specific  performance  of  such  a  covenant 
could  not  have  been  enforced  in  favour  of  a  volunteer.     This 
power  has  now  been  abolished  in  the  case  of  a  honct  fide  con- 
veyance by  the  Voluntary  Conveyances  Act,  1893  (c.  21), 
which  came  into  operation  on  the  29th  June  1893.  (/*)     It  is 
submitted  that  a  covenant  entered  into  subsequently  to  that 
date  to  settle  real  estate  in  favour  of  volunteers  ought  to  be 

(e)  Jeffries  v.  Alemnder,  8  H.  L.  C.  594;  Be  Rohson,  19  Ch.  Div.  100, 
161 ;  Re  Flavell,  25  Ch.  D.  89;  Fletcher  v.  F.  was  recognised  as  correut 
in  Scales  v.  Maude,  6  D.  M.  &  G.  53.  In  Jones  v.  Lnch,  1  Cli.  28,  Lord 
Cranworth,  L.C.,  disclaimed  the  dictum  attributed  to  him  in  the  last- 
mentioned  case  that  "a  declaration  of  trust  in  favour  of  a  volunteer  would 
not  be  valid." 

(/)  Gandy.Y.  G.,  30  Ch.  Div.  57. 

(g)  As  to  the  distinction  between  a  case  of  this  kind  and  a  trust  for  the  Stipulation  in 
benetit  of  a  person  not  a  party  to  the  instrument  of  trust,  see  Re  Flavell,  favour  of  widow 
25  Ch.  D.  89  (stipulation  in  a  partnership  deed  in  favour  of  widow).  of  partner. 

(/i)  See  infra  As  to  the  death  duties  payable  on  iiroperty  comprised  rj    ii    i   f  jpg . 

in  voluiitarv  settlements,  and  on  donationes  'mortis  causa,  see  44  Vict.  c.  12,  ',       .  ' 

s.  .%;  52  Vict.  c.  7,  s.  11 ;  the  Finance  Act,  1894  (c.  30);  Be  Croft.  1  Ch.      «"»«'^"'«<^f 
(92),   652;  A.    G.   v.    Gosling,    1    Q.    B.   (92),   545;    A.   G.  v.   Heytcood,"^'"^"  °"^"'- 
19  Q.  B.   D.  326;  Grossman  v.   TJie   Queen,   18  ih.  256;  A.  G.  v.  Dodd, 
2  Q.  B.  (94),  150.     a-f^ 
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By  whom 
incomplete 
trusts  can  be 
enforced, 


e.q.  marriage 
articles. 


Specific  per- 
formance of 
maiTiage 
articles. 

Marriage  a 
valuable  con- 
sidei'ation. 

What  persons 
within  the 
marriage 
consideration. 


Collateral 
relations,  &c. 


Trusts  for 
next  of  kin  ;- 
"  without 
having  been 
married." 


considered  as  standing  on  tbe  same  footing  as  a  covenant  to 
settle  a  sum  of  money  or  stock. 

Sometimes  an  incomplete  trust  is  foiinded  on  valuable  con- 
sideration so  far  as  relates  to  some  of  the  parties  intended  to  be 
benefited  thereby,  though  the  others  of  them  are  volunteers, 
e.g.  in  the  case  of  an  agreement  for  a  marriage  settlement — 
usually  termed  marriage  articles — the  trusts  may  be  in  favour 
not  merely  of  the  husband,  wife,  and  issue  of  the  marriage, 
but  also  of  collateral  relations,  statutory  next-of-kin,  or  other 
persons.  The  rule  in  these  cases  is  that  when  the  relation  of 
trustee  and  cestui  que  trust  has  not  been  fully  constituted,  the 
articles  will  be  specifically  performed  at  the  suit  of  those 
persons  who  are  within  the  marriage  consideration,  but  not 
in  favour  of  volunteers,  (i)  Marriage  is  a  valuable  considera- 
tion for  making  or  agreeing  to  make  a  settlement  just  as 
much  as  the  payment  of  a  sum  of  money  would  be  so ;  (/) 
and  when,  as  is  almost  invariably  the  case,  the  uses  or  trusts 
of  the  settlement  or  articles  are  in  favour  of  the  husband,  wife 
and  issue  of  the  marriage,  all  these  persons  are  said  to  be 
within  the  scope  of  the  marriage  consideration.  They  are 
treated  as  being  on  the  same  footing  as  if  they  had  actually 
given  a  valuable  consideration  for  the  settlement  made  on 
the  mairiage,  although  the  issue  are  not  in  existence  at  the 
time  when  the  settlement  was  made.  No  persons  other  than 
the  husband  wife  and  issue  are  within  the  marriage  con- 
sideration. The  husband  and  wife  may,  however,  by  the 
articles,  make  stipulations  for  trusts  to  be  contained  in  the 
settlement  in  favour  also  of  collateral  relations,  next-of-kin, 
or  other  persons.  These  stipulations  are  considered  as  being 
founded  on  valuable  consideration  as  between  the  husband 
and  wife ;  but  those  relations  or  other  persons  are,  so  far  as 
they  themselves  are  concerned,  mere  volunteers,  unless  they 
in  return,  settle  or  agree  to  settle  property  of  their  own.  (Jc)  If 
they  do  not,  the  question  whether  they  can  enforce  specific  per- 
formance of  the  articles,  must  depend  upon  the  principles  above 
explained  as  to  trusts  in  favour  of  volunteers  generally.  (Z) 

(i)  Re  Anstis,  31  Ch.  Div.  596  ;  De  Mestre  v.  West,  A.  C.  (91),  2G9. 

(J)  Synge  v.  S.,  1  Q.  B.  (94),  469. 

(k)  Re  Cameron,  37  Ch.  D.  36. 

(I)  As  to  trusts  iu  favour  of  next-of-kin,  see  Paul  v.  P ,  20  Ch.  Div.  742  ; 

and  as  to  the  construction  c  f  a  trust  in  favour  of  the  persons  who,  under 

'  the  iStatute  of  Distributions,  would  have  been  entitled  to  the  personal 

estate  of  a  wife,  if  she  had  died  intestate,  "  and  without  having  been 

married,"  see  Studdart  v.  Saville,  1  Oh.  (94),  480. 
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It  has  indeed  iDeen  held  in  more  than  one  case  by  way  of  Children  of 

exception  to  the  principles  above  stated,  and  on  the  authority  w"^ow  ; 

of  an  old  case  before  Lord  Hardwicke,  (m)  that  the  children 

of  a  widow  by  a  former  marriage  are  entitled  to  enforce  the 

execution  of  trusts  stipulated  for   in   articles  entered   into 

on   the  second  marriage  of  their   mother,  (n)     These    cases 

must  now  be  considered  as  overruled  ;  (o)  and  it  is  clear,  even  of  widower. 

upon  the  older  authorities,  that  the  children  of  the  husband  by 

a  former  marriage  cannot  enforce  like  trusts  in  their  favour,  (p) 

The  like   observation   applies  to   trusts  for   children  by   a 

future  marriage,    whether  of  the  husband   or   the  wife,  {q) 

Although   however   the  Court  will   not    generally   in    such  When  articles 

case  enforce    specific    performance    of  marriage   articles   in  enforced  m 
PI  1  •p  •  1  ■         t      lavour  or 

favour  of   volunteers  alone,  yet   it  any  person  withm   the  volunteers, 
consideration  of  the    marriage   take    steps   as   plaintiffs,   to 
enforce  the  same,  the  articles  will  be  fully  carried  into  execu- 
tion in  favour  as  well  of  volunteers  as  of  the  plaintiffs,  (r) 

Having  regard  to  the  provisions  of  the  Statute  27  Eliz. 
c.  4,  and  to  the  observations  contained  in  the  preceding 
paragraphs,  most  of  the  questions  as  to  whether  particular 
persons  are  or  not  within  the  marriage  consideration, 
relate  to  real  estate  and  interests  in  land;  for,  as  above 
explained,  a  covenant  to  settle  personal  estate  other  than 
leaseholds  in  favour  of  volunteers  could  always  be  enforced 
as  creating  a  perfect  legal  obligation,  (s) 

(m)  Newstead  v.  Searles,  1  Atk.  265. 

(m)  See  Gale  v.  G.,  6  Ch.  D.  144,  and  eases  there  cited. 

(o)  De  Mesfre  v.  West,  A.  C.  (91),  269  P.  C. ;  Re  Cameron,37  CIi.  D.  36. 

(p)  Re  Cameron,  supra;  A.  G.  v.  Jacohs-Sinith,2  Q.  B.  (95)  341. 

(q)  WoUaston  v.  Tribe,  9  Eq.  44 :  doiil'ted  on  another  point  by  the  Court 
of  Appeal  in  Tucker  v.  Bennett,  38  Ch.  D.  1. 

(r)  Davenport  v.  Bishop,  1  Ph.  698  :   A.  G.  v.  Jacobs-Smith,  supra. 

(s)  As  to  the  performance  generally  of  agreements   on  marriage   to  Covenants  on 
settle  or  leave  property  by  will,  see  notes  to  Wilcocks  v.  W.,2  Vern.  558,  marriage 
2  \Vh.  &  Tu.  L.  C.  Eq.  5  ed.  389:  Coverdale  v.  Eastwood.  15  Eq.  121;  to  settle  or 
Re  Badcoek,  17  Cli.  D.  361 ;  Dashicood  v.  Jermi/n,  12  Ch.  Div.  776  ;  Jeston  leave  iiroperty 
V.  Key,  6  Ch.  610;  Lee  v.  L.,  4  Ch.  D.  175;  Re  Parkin,  3  Ch.  (92)  510;  bv  will. 
Syn(ie  v.  S.,  1  Q.  B.  (94),  466. 

As  to  the  circumstances  under  which  the  Statute  of  Frauds,  29  Car.  2,  Statute  of 
c.  3,8.  4,  affords  a  defence  to  a  promise  made  in  consideration  of  marringe,  Frauds, 
see  Caton  v.  C,  L.  E.  2  Ho.  L.  127  ;  Ungley  v.  U.,  5  Ch.  D.  887  ;  Sharman 
V.  S.,  67  L.  T.  834. 

Marriage   articles   afford   an  example   of  what  are  known  as   trusts  E.xecutory 
executory  as  distinguished  from  trusts  executed.     An  executed  trust  is  and  e.xecuted 
constituted  where  the  trust  is  complete,  and  no  act  is  necessary  to  give  trusts, 
effect  to  it.     An  executory  trust,  on  the  other  hand,  exists  where  some 
further  act  requires  to  be  done  by  the  author  of  the   trust,  or  by  the 
trustees,  in  order  to  make  it  effectual.    The  trusts  declared  by  the  articles 
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Section  VI. — Persons  against  ivhom  Voluntary  Settlements 
enforced  ;  Fraudulent  Settlenvjnts. 

In  cases  where  a  voluntary  settlement  is  held  to  be  good, 
having  regard  to  the  principles  above  explained,  it  will  be 
enforced  against  the  settlor  and  all  volunteers  claiming 
under  him,  whether  its  existence  has  been  communicated  to 


r)ifference  in 
cdiistiuction  ; 
— technical 
words. 


Example  of 

executed 

trusts 

of  trusts 
executory. 

Trusts  without 
woi'ds  of 
inheritance. 


Mode  of 
settlement — 
"  strict  settle- 
ment." 


Joint  tenancy. 


are  generally  executory  trusts ;  but  the  corresponding  provisions  contained 
in  the  settlement  executed  in  pursuance  thereof  will,  in  general,  be  either 
executed  trusts  or  legal  estates.  The  practical  distinction  is  that  in  the 
case  of  executed  trusts,  the  Court  will  put  the  same  construction  on 
technical  words  as  a  Court  of  Law  would,  before  the  Judicature  Acts, 
have  put  upon  legal  limitations;  whereas  in  the  case  of  executory  trusts, 
the  intention  will  be  regarded  irrespective  of  the  technical  meaning  of 
technical  words :  Cogan  v.  Duffield,  2  Ch.  Div.  44 ;  Grier  v.  G.,  L.  R. 
5  Ho.  L.  68S ;  Sackville-  West  v.  Ilolmesdale,  L.  R.  4  Ho.  L.  543 ;  Surtees 
V.  S.,  12  Eq.  400 ;  Re  Whiston,  1  Ch.  (94)  661. 

If  real  estate  be  conveyed  unto  and  to  the  use  of  A.  and  his  heirs,  upon 
trust  for  B.  for  life,  and  after  his  decease,  in  trust  for  the  heirs  or  the 
heirs  of  the  body  of  B.,  the  trust  is  an  executed  trust.  B.  will  have  an 
equitable  estate  in  fee  simple  or  in  tail,  as  the  case  may  be,  which  he  can 
dispose  of  by  an  ordinary  conveyance,  or  by  disentailing  deed,  without 
the  consent  of  any  other  person.  In  like  manner  where  by  a  settlement 
executed  in  1845,  the  equity  of  redemption  in  real  estate  was  conveyed  to 
trustees  upon  trust,  after  the  death  of  the  settlor  and  his  wife,  for  the 
settlor's  children,  without  words  of  inheritance,  it  was  held  that  the 
children  took  life  estates  only :  Re  Whiston,  supra.  If,  on  the  other  hand, 
by  marriage  articles,  the  intended  husband  covenant  to  settle  real  estate 
to  the  use  of  himself  for  life,  with  remainder  to  uses  to  secure  a  jointure 
to  the  intended  wife  for  life — with  reniainder  to  the  heirs  of  the  body  of 
the  husband — the  Couit,  in  enforcing  specific  performance,  would  have 
regard  to  the  presumable  intention  of  the  parties  to  make  a  provision  for 
the  issue  of  the  marriage,  as  well  as  for  the  husband  and  wife,  and  would 
direct  the  execution  of  a  strict  settlement  by  means  of  a  conveyance  to  the 
use  of  the  husband  for  life,  with  remainder  to  uses  to  secure  the  jointure, 
with  remainder  to  the  use  of  the  first  and  other  sons  of  the  marriage 
successively  in  tail  with  remainder  to  the  daughters  in  tail ;  and  making 
the  husband  only  tenant  for  life,  without  any  power,  of  his  own  free  will, 
to  dispose  of  the  property  for  any  Linger  ptriod  :  see  Glenorchy  v.  Bosville, 
Cas.  Temp.  Talbot  3,  and  notes  thereto  in  1  Wh.  &  Tu.  L.  C.  Eq.  1; 
Eolmesdcde  v.  West,  12  Eq.  281;  Re  Johnston,  26  Ch.  D.  538; 
Streatfietd  v.  S.,  Cas.  Temp.  Talbot,  176,  and  1  Wh.  &  Tu.  L.  €.  Eq.  397 ; 
Leonard  v.  E.  of  Sussex,  2  Vern.  526 :  Surtees  v.  S.,  12  Eq.  400 ; 
Thompson  v.  Fisher,  10  Eq.  207.  As  to  the  effect  of  the  term  "  strict 
settlement"  and  similar  expressions,  and  the  manner  in  which  directions 
to  settle  will  be  carried  into  effect,  see  Loch  v.  Bagletj,  4  Eq.  122 ; 
Thompson  v.  Fisher,  stipra;  Stanley  v.  GmUhurst,  10  Eq.  259;  Magroth 
v.  Morehead,  12  Eq.  491;  Cogan  v.  Duffield,  2  Ch.  Div.  44;  Teasdale 
v.  Braithwaite,  5  Ch.  D.  632;  Wise  v.  Piper,  13  Ch.  D.  848;  Re  Farrott, 
33  Ch.  D.  274;  Nash  v.  Allen,  42  Cii.  D.  54;  Wade-Gery  v.  Handley, 
3  Ch.  D.  374 ;  Re  Ballance,  42  Ch.  D.  62.  As  to  the  mode  of  settling 
personal  estate,  see  Re  Goioan,  17  Ch.  D.  778. 

Another  example  of  the  distinction  now  under  consideration  is  that 
when  the  trust  is  executory,  and  words  are  used  which  wovXA, prima  facie, 
create  a  joint  tenancy  in  the  case  of  a  legal  limitation,  but  an  intention 
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the  cestui  que  trust  or   not.  (t)   The  settlement  is,  in   such  When  settle- 
case,  irrevocable  by  the  settlor,  unless  an  express  power  of  ™ent  irre- 
revocation  be  reserved,  (u) 

There  is  an  exception  to  this  rule  where  a  debtor  of  his  Deed  for 
own  free  will,  and  in  absence  of  any  understanding  or  com-  j.j!g^^jt*j.g 
munication  with  any  of  his  creditors,  vests  real  or  personal  7       .^^     /.L_j^ 

estate  in  trustees   in  trust  for  the  payment  of  debts.     In —^ — —— 1:3 

such  case  the  debtor  is  supposed  to  be  making  an  arrange- '  f/  ^         -    f 

ment  simply  for   his   own  convenience  and  giving  a  mere 

revocable  mandate.     He  may,  in  such  case,  revoke  the  trust 

at  his  pleasure,  if  it  has  neither  been  communicated  to  nor 

acted  upon  by  the  creditors,  (v)     If,  however,  any  of  the 

creditors  have  executed    the  deed,  or  if  notice   thereof  has 

been  given  to  them,  and  they  have  assented  thereto  or  have 

entered  into  obligations  upon  the  faith  thereof,  such  creditors 

are  entitled  to  enforce  the  trust  declared  in  their  favour,  so 

far,  at  all  events,  as  they  themselves  are  concerned,  (iv)    But  Ultimate 

if  there  be  an  ultimate  trust  for  the  benefit  of  the  settlor's  *':''** '°  ^^'''''^ 

ot  wire  or 

Wife  and  children,  then  the  settlement  will  be  irrevocable  children. 
by  the  settlor,  (x) 


can  be  discerned  to  create  a  tenancy  in  common,  that  intention  will  be 
carried  into  eifect  on  executing  the  complete  settlement,  by  the  creation 
of  a  tenancy  in  common  rather  than  a  joint  tenancy :  Mayn  v.  M., 
5  Eq.  150. 

A  trust  will  not,  however,  be  considered  to  be  executory  for  the  purpose  "Settlor  his 
of  tbe  distinction  above  mentioned,  if  the  trusts  are  fully  declared  in  the  own  convey- 
first  instLince,  even  although  a  further  deed  may  be  necessary,  in  order  to  ancer." 
convey  or   assign  the  property  to  the  trustees.     When  this   is  so,  the 
construction  will  be  the  same  as  in  the  case  of  a  trust  executed  :  Thompson 
V.  Fisher,  supra.     This  proposition  is  often  enunciated  by  suying  that  the 
trust  will  not  be  construed  as  executory,  if  the  settlor  has  been  his  own 
conveyancer. 

When  executory  trusts  are  created  by  will,  the  Court  will  be  guided  Difference 
solely  by  the  words  of  the  will,  in  order  to  arrive  at  the  intention  of  the  between 
testator  as  to  tlie  persons  or  class  of  persons  he  intended  to  benefit ;  executory 
whereas  in  the  case  of  marriage  articles  which  are  executory  in  the  strict  trusts  created 
sense  of  the  term,  the  nature  of  the  instrument  is  sutficient,  per  se,  to  by  will  and 
indicate  an  intention  to  make  a  provision  as  well  for  the  issue  of  the  by  marriage 
marriage,  as  for  the  husband  and  wife  ;    and  this  object  could  not  be  articles, 
attained  if  the  property  were  to  be  so  limited  that,  by  the  application  of 
the  rule  in  Shelley's   Case  or  otherwise,  the  husband  could,  without  the 
consent  of  any  other  person,  sell  and  dispose  of  the  property  for  his  own 
benefit :  Sackville-West  v.  Hnlmesdale,  L.  K.  4  Ho.  L.  543. 

(f)  Fletcher  v.  F.,  4  Ha.  67 ;  Standring  v.  Botvring,  31  Ch.  Div.  288. 

(m)  Paul  V.  P.,  20  Ch.  Div.  742. 

(y)  Johns  v.  James,  8  Ch.  Div.  750  ;  Henderson  v.  Rothschild,  33  Ch.  D. 
459 ;  Re  Ashby,  1  Q.  B.  (92),  872. 

(w)  Johns  v.  James,  supra  ;  Siggers  v.  Evans,  5  E.  &  B.  367. 

(z)  Godfrey  v.  Poole,  13  App.  497. 
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Settlements, 
&c.  in  fraud 
of  creditors. 
13  Eliz.  c.  5. 


Intention  to 
defraud. 


When 

intention 

presumed. 


When  settle- 
ment void 
as  against 
subsequent 
creditors. 


Extrinsic 
evidence. 


Consideration 
inadequate. 

Granting  of 
loan. 


Exception  in 
favor  of  pur- 
chasers, &c. 


Voluntary  settlements  and  gifts  are,  under  tte  statute 
13  Eliz.  c.  5,  void  if  made  in  order  to  delay,  hinder,  or 
defraud  creditors.  The  statute  now  applies  to  conveyances, 
assignments,  settlements,  and  gifts  of  property  of  every  kind 
whether  real  or  personal.  In  order  to  set  aside  any  such 
assurances  or  gifts,  it  must  be  shown  that  they  were  exe- 
cuted or  made  with  that  intention ;  hut  it  is  not  necessary 
to  prove  that  such  intention  actually  existed  in  the  mind  of 
the  settlor.  The  fraudulent  intention  may  he  presumed  from 
the  circumstances  of  the  case.  If  the  settlor  was  iudebted 
to  any  considerable  extent  at  the  time  of  making  the  settle- 
ment, i.e.  if  he  was  indebted  beyond  the  ordinary  course  of 
his  current  expenses,  and  if,  after  deducting  the  property 
comprised  in  the  settlement,  sufficient  assets  for  payment  of 
his  debts  would  not  be  left,  the  fraudulent  intention  will 
be  presumed  without  further  proof.  If  the  plaintiff's  debt 
existed  at  the  date  of  the  settlement,  it  is  immaterial 
whether  the  settlor  was  then  solvent  or  not,  if  the  former 
is  defeated  or  delayed  by  the  settlement ;  b.ut  if  his  debt 
was  incurred  subsequently,  then  it  must  be  shown  that  the 
settlement  was  made  with  the  express  intention  to  delay, 
hinder,  or  defraud  the  creditors,  or  with  a  view  to  his 
engaging  in  trade  of  a  hazardous  character,  (?/)  or  that  after 
the  making  of  the  settlement,  the  settlor  was  practically 
reduced  to  a  state  of  insolvency,  (z) 

Although  however  the  settlement  be  on  the  face  of  it 
voluntary,  extrinsic  evidence  is  admissible  to  show  that  it 
was  founded  on  valuable  consideration,  or  that  it  was  other- 
wise bond  fide;  and  the  mere  circumstance  that  the  con- 
sideration is  inadequate,  will  not  be  sufficient  in  itself  to 
invalidate  the  deed,  (a)  Even  the  making  of  a  loan  of  a 
sum  of  money  much  less  than  the  value  of  the  property 
settled  has  been  held  sufficient  to  support  the  transaction.  (6) 
An  exception  from  the  operation  of  the  Act  is  contained 
in  s.  5,  in  favor  of  conveyances  and  other  instruments  for 


(y)  Mackay  v.  Douglas,  H  Eq.  106  ;  approved  in  Ex  parte  Russell, 
19  Ch.  Div.  .588. 

(2)  Spirett  V.  Willows,  3  D.  J.  &  S.  303 ;  Taylor  v.  Ccnen,  1  Ch.  D.  636. 

^///<^/o'«     («)  Thompson  v.  Webster,  4  Drew.  628  ;  Buyspoole  v.  Collins,  6  Ch.  228  ; 

Kent  V.  Riley,  14  Eq.  190  ;   Re  Johnson,  20  Ch.  D.  389  ;    Ex  parte  Games, 

12  Ch.  D.  314 ;  Re  Wise,  17  Q.  B.  D.  290  ;  Godfrey  v.  Poole,  13  App.  497 ; 

Alton  V.  Harrison,  4  Cii.  622. 

(h)  Thompson  v.  Webster,  siqrra ;  Bayspoole  \,  Collins,  supra ;  Hope  v. 
H.,  W.  N.  (93),  20. 
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valuable  consideration,  and  without  notice  of  any  fraudulent 
intention  towards  creditors.  This  exception  applies  in 
favour  of  a  purchaser  or  mortgagee  of  an  interest,  whether 
legal  or  equitable,  which  arises  under  the  instruments  sought 
to  be  set  aside,  and  will  prevent  it  from  being  set  aside 
against  him,  though  it  may  be  held  void  against  the  settlor 
and  beneficiaries,  (c) 

A  conveyance  or  assignment  by  a  debtor  of  the  whole  of  Act  of  bank- 
his  property  to  a  trustee  or  trustees  for  the  benefit  of  his  ^"^  ^^' 
creditors  may  be  good  under  the  Statute  of  Elizabeth ;  (d) 
but  it  is,  under  the  Bankruptcy  Act,  1883,  (e)  an  act  of 
bankruptcy  on  the  part  of  the  grantor.  A  conveyance  or 
assignment  of  the  whole  or  part  of  debtor's  property 
with  a  fraudulent  intention,  also  amounts  to  an  act  of 
bankruptcy.  (/) 

The  right  given  to  creditors  by  the  Statute  of  13  Eliz.  c.  5,  Delay  in 
is  a  legal  right;  and  it  has  accordingly  been  held  that  even  ceediuo-s  to 
an  unexplained  delay  of  ten  years  was  not  a  defence  to  an  impeach 
action    by   a  .specialty   creditor   to    set   aside  a   fraudulent  ^  j"  ^^^ 
deed,  though  the  plaintiff  was  aware  of  the  facts  during  the 
Avhole  time,  (g) 

Though  when  a  settlement  is  made  by  a  person  indebted  Wlien  settle- 
to  any  considerable  extent,  the  fact  of  its  being  voluntary  ^^"jjgj^^g  ^ 
aifords   an   inference    of  intention   to    defraud,  it   does  not 
follow  as  a  matter  of  course  that  if  it  be  founded  on  valuable 
consideration,    it    is    therefore    unimpeachable.       The   only  Proof  of 

difference  is  that  the  onus  of  proving  the  fraudulent  inten-  .'^"' "  *^° 

-I  °  mtentioD. 

tion  is,  in  that  case,  shifted  from  the  settlor  to  the  person 

seeking  to  set  the  transaction  aside ;  and  if  he  discharge  that 

onus,  it  can  no  more  stand  in  favour  of  the  settlor  than  if  it 

were  altogether  voluntary — e.f/.,  a  settlement  made  on  marriage  Marriage 

with  the  intention  of  defrauding  or  delaying  the  creditors  of  ?*^  fra^d'of 

the  intended  husband  is  invalid ;  (7<)  but  if  the  wife  had,  at  creditors. 

the  time  of  the   marriage,  no   notice  or  knowledge  of  his  Interests  of 

fraudulent  intention,  it  will  be  good,  so  far  as  relates  to  any  ^ife  and 
'  °        '  *'   children. 

(c)  Halifax,  &c.,  BanTi  v.  Gledhill,  1  Ch.  (91),  31. 

(d)  Alton  V.  Uarrhun,  4  Ch.  626;  Spencer  v.  Slater,  4  Q.  B.  D.  13; 
Boldero  v.  London,  &c.,  Co.,  5  Ex.  D.  51  ;  Godfrey  v.  Poole,  13  App.  497. 

(e)  C.    52,   8.    4 ;    Re   Spackman,   24   Q.    B.   Div.    728 ;    Be    Hughes, 
1  Q.  B.  (93),  595. 

(/)  lb. 

((/)  Re  Maddever,  27  Ch.  D.  523. 

{h)  Buhner  v.  Hunter,  8  Eq.  46. 
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trusts   for   the   benefit   of   herself  or   the   children  of  the 
marriage,  (i) 
Bankruptcy  (^^-^  ^^y  settlement  of  property  not  being  a  settlement 

s_  47_  '  made  before  and  in  consideration  of  marriage,  or  made  in 
favour  of  a  purchaser  or  incumbrancer  in  good  faith  and  for 
valuable  consideration,  or  a  settlement  made  on  or  for  the 
wife  or  children  of  the  settlor  of  property  which  has  nccrued 
to  the  settlor  after  marriage  in  right  of  his  wife  shall,  if  the 
settlor  becomes  bankrupt  within  two  years  after  the  date  of 
the  settlement,  be  void  against  the  trustee  in  the  bankruptcy, 
and  shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  date  of  the  settlement,  be 
void  against  the  trustee  in  the  bankruptcy,  unless  the  parties 
claiming  under  the  settlement  can  prove  that  the  settlor  was, 
at  the  time  of  making  the  settlement,  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  property 
had  passed  to  the  trustee  of  such  settlement  on  the  execution 
thereof. 

(2)  Any  covenant  or  contract  made  in  consideration  of 
marriage  for  the  future  settlement  on  or  for  the  settlor's  wife 
or  children  of  any  money  or  property  wherein  he  had  not,  at 
the  date  of  his  marriage,  any  estate  or  interest,  whether 
vested  or  contingent,  in  possession  or  remainder,  and  not 
being  money  or  property  of  or  in  right  of  his  wife,  shall, 
on  his  becoming  bankrupt,  before  the  property  or  money 
has  been  actually  transferred  or  paid  pursuant  to  the 
contract  or  covenant,  be  void  against  the  trustee  in  the 
bankruptcy. 

(3)  "  Settlement "  shall,  for  the  purposes  of  this  section, 
include  any  conveyance  or  transfer  of  property,  (j) 

Effect  of  s.  47,  The  provisions  of  this  section  are,  in  one  respect,  most 
unsaleable.  unfortunate.  Its  eifect  is  that  if  even  a  person  in  good 
circumstances,  and  in  good  faith,  makes  a  settlement  of  real 
estate  in  trust  to  sell  and  apply  the  proceeds  on  specified 
trusts  in  favour  of  volunteers,  the  property  may,  for  ten 
years,  be  practically  unsaleable,  having  regard  to  the  diffi- 
culty of  proving  the  solvency  of  the  settlor,  or  of  proving 

(z)  Kevan  v.  Crainford,  6  Ch.  Div.  29. 
What  is  a  (y)  Upon   the  qucs-tiim  what  is  a ''settlement "  under  the  section,  see 

"settlement"   Be'l'lai/er,  15  Q.  B.  D.  682;  Be  Ashcroft,  19  Q.  B.  Div.  187;  Be  Vunsit- 
under  s.  47.       tart,  1  Q.  B.  (93),  181 ;  Hull  v.  Overall,  2  Ch.  Div.  266.    ^'=^'/ 
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tliat  the  settlement  was  not  in  fact  made  for  value.  (Jk)  It 
was  held  in  a  recent  case  that  a  purchaser  from  the  trustees 
would,  under  such  circumstances,  be  "  a  person  claiming 
under  the  settlement,"  and  might  be  liable  to  have  the 
property  taken  from  him  without  compensation  if  the  tnistees 
misapplied  the  sale  money,  and  were  unable  to  replace  it. 
Stirling,  J.,  in  the  same  case,  expressed  his  opinion  that  the 
purchaser  would  probably  have  a  good  title,  if  the  settlor 
sold  and  conveyed  the  property  to  him,  he  paying  his 
purchase  money  by  the  vendor's  direction  to  the  trustees  of 
the  settlement — the  settlor  thus  avoiding  the  settlement 
under  the  Statute  of  27  Eliz.  c.  4.  (/)  His  Lordship  said, 
however,  that  such  a  title  could  not  be  forced  ujion  the 
purchaser.  Even  this  course  could  not  now  be  adopted, 
having  regai'd  to  the  provisions  of  the  Voluntary  Convey- 
ances Act,  1893.  (m) 

In  estimating  the  solvenc}'  of  the  settlor  under  this  section.  Settlor's 
any  life  or  other  interest  in  the  property  reserved  to  him  by  "stf^a^tin^ 
the  settlement  must  be  taken  into  account,  (n)  solvency. 

Tijis  section  is  not,  like  the  corresponding  section  in  the  Section  not 
Act  of  1869,  confined  to  traders,  (o)  trade"?  ^^ 

A  settlement  which  would  be  good  independently  of  the  „     , 
Bankruptcy  Act,  is  good  until  the  bankruptcy  of  the  settlor ;  CTood  until 
and  therefore,  on  the  settlor  becoming  bankrupt,  the  trustees  bankruptcy : 

trustees 

of  the  settlement  are  entitled,  as  against  the  trustee  in  bank-  costs. 

ruptcy,  to   a   lien    on  the    trust    fund    for  costs  previously 

incurred  by  them  in  the  performance  of  their  duty,  ( p) 

A  settlement  of  a  person's  own  property  on  himself  for  life.  Gift,  oyer  on 

with  a  gift  over  on  his  bankruptcy,  is  void,  as  against  his  T   u"- u^  tc 

trustee  in  bankruptcy;  (q)  but  this  rule  does  not  apply  to  an  j^j^^^  power 

interest  which  arises  merely   by  a  person  who  afterwards  of  appoint-^ 

ment. 

(k)  Be  Briggs,  2  Ch.  (91),  127  ;  but  see  Re  Vansittart,  2  Q.  B.  (93),  377  ; 
Re  Brail,  ib.  381 ;  Noyes  v.  Paterson,  W.  N.  (91),  118. 

(I)  See  infra. 

(m)  See  infra. 

In)  Re  Lo>i-mles,  18  Q.  B.  D.  677. 

(o)  Re  Ashcroft,  19  Q.  B.  Div.  187. 

(p)  Re  Holden,  20  Q.  B.  D.  43.     Upon  the  question  what  is  within  the  Sufficient 
meaning  of  the  Act,  a  suificient  consideration  to  support  a  settlement,  consideration, 
see  Uance  v.  Harding,  20  Q.  B.  D.  732 ;  Re  Dale,  W.  N.  (92),  56. 

As  to  conveyances  and  transfers  by  way  of  fraudulent  preference,  see  Fraudulent 

B.    48    of  the    Act,    and  Re  Goldsmid,  18  Q.  B.  Div.  295:  Re  Lane,   23  preference- 

Q.  B.  D.  74  ;  Re  Skegg,  25  Q.  B.  D.  505 ;  Re  Ticeedale,  2  Q.  B.  (92),  216.  {Ji-each  of  ' 
A  payment  to  make  g^od  a  breach  of  trust  is  not  a  fraudulent  preference  :  trust. 
Re  Goldsmid,  supra.         ^d  ol 

(g)  Re  Pearson,  3  Ch.  D.  807. 
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-'  -z^^^^t^c.^- 
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claiming  only 

bankrupt's 

rights. 


becomes  bankrupt  having  joined  in  the  exercise  of  a  joint 
power  of  appointment  given  by  an  instrument  to  which  he 
was  not  a  party,  (r)  It  has  also  been  heLl  that  a  gift  over 
on  the  settlor's  becoming  bankrupt  or  alienating  his  life 
interest,  will  take  effect  on  an  involuntary  alienation  by 
means  of  an  equitable  execution.  Where  there  is  no  bank- 
ruptcy, the  gift  over  is  in  such  case  good,  if  the  settlor  be 
subsequently  adjudicated  a  bankrupt,  (s) 

A  trust  whether  created  by  instrument  inter  vivos  or  by 
Will  to  pay  income  to  a  person  (other  than  the  settlor,) 
until  he  shall  become  bankrupt,  and  then  for  the  payment  or 
application  thereof  by  the  trustees  for  the  personal  mainte- 
nance and  support  of  such  person,  or  his  wife  and  cliildren, 
or  any  of  them  in  such  manner  as  the  trustees  may  in  their 
absolute  discretion  think  fit,  is  good.  Q)  But  it  would 
appear  that  if,  in  such  a  case,  the  trustees  were  to  pay  after 
bankruptcy  and  on  behalf  of  the  person  becoming  bankrupt 
more  of  the  income  than  was  necessary  for  his  mere  support, 
the  trustee  in  bankruptcy  might  call  upon  them  to  account 
for  the  income  so  paid,  (it) 

Many  cases  are  to  be  found  in  the  old  reports  where 
assignees  in  bankruptcy  have  instituted  proceedings  in 
Chancery,  to  set  aside  voluntary  instruments  on  the  ground 
of  their  having  been  executed  with  intent  to  defraud  or 
delay  creditors.  But  by  s.  72  of  the  Bankruptcy  Act  1869 
(c.  71)  the  Courts  exercising  jurisdiction  in  bankruptcy  had, 
and  b}'^  s.  102  of  the  present  Act,  they  now  have  jurisdiction 
to  decide  all  questions  of  fact  or  of  law  arising  in  the  bank- 
ruptcy. The  general  rule  now  is  that  where  the  trustee  in 
bankruptcy  claims  by  a  title  paramount  to  that  of  the 
bankrupt,  the  questions  in  dispute  are  to  be  decided  in  the 
bankruptcy,  but  if  he  can  only  claim  the  rights  which  the 
bankrupt  himself  had  before  the  bankruptcy,  then  he  must 
proceed  by  action  in  the  ordinary  way,  e.g.  if  the  trustee 
claims  to  set  aside  a  voluntary  settlement  as  being  void, 

(r)  Re  Ashby,  1  Q.  B.  (92),  876 ;  Eeg.  v.  Judge  of  Lincolnshire,  C.  0. 
20  Q.  B.  D.  167 ;  Gisborue  y.  G.,  2  App.  300  ;  Be  Gadd,  23  Cli.  Div.  134. 

(s)  Re  Detmold,  40  Ch.  D.  585 ;  Rlackman  v.  Fysh,  3  Ch.  (92),  209 
(executory  devise). 

(0  Re  Bullock,  W.  N.  (91).  62 ;  Re  Coleman,  39  Ch.  Div.  443;  Re  Neil, 
62  L.  T.  649  ;  Re  Jennings,  W.  N.  (92),  156;  Re  Johnston,  W.  N.(94),  115  ; 
and  see  Gisborne  v.  G.,  2  App.  300  ;  Re  Gadd,  23  Ch.  Div.  134  ;  Tabor  V. 
Brooks,  10  Ch.  D.  273. 

{u)  Re  Ashby,  1  Q.  B.  (92),  877. 


or  character 
involved. 
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under  the  Statute  of  13  Eliz.  c.  5,  or  under  s.  47  of  tlie 
present  Bankruptcy  Act,  he  claims  by  title  paramount,  and 
the  proceedings  for  that  purpose  must  he  in  bankruptcy,  but 
if  he  claim  from  a  third  party  paj'ment  of  an  ordinary  debt 
due  to  the  estate,  or  foreclosure  or  redemption  of  a  mortgage 
made  to  or  by  the  bankrupt,  he  only  claims  the  same  right 
as  the  bankrupt  might  have  claimed,  if  there  had  been  no 
bankruptcy,  and  he  must  therefore  bring  his  action  in  the 
ordinary  way. 

The  like  principle  applies  when  there  is  a  corresponding 
right  of  action  against  the  trustees  in  bankruptcy,  (v)  Even  Large  amount 
in  the  former  case,  however,  the  Court  of  Bankruptcy  has  a 
discretion  to  direct  the  procedings  to  be  taken  in  the  ordinary 
Courts — e.g.  where  a  large  amount  is.  at  stake,  or  even  the 
bankrupt's  character  is  involved,  and  especially  where  the 
acti(.n  is  proper  to  be  tried  by  a  special  jury,  (w) 

By  the  Statute  27  Eliz.  c.  4,  settlements,  conveyances,  and  Settlements, 

assignments  of  real  estate  are  void,  if  made  with  intent  to    '*'■'  '^^^ ."  '^" 
»  '  as  agamst 

defraud  purchasers ;   and  by   the  same   statute,   powers   of  purchasers, 

revocation  contained  in  such   instruments  are  also   void   as  '^^  ^^^^'  ^'  ^• 

against  purchasers.     This   statute    applies    to   freehold  and  Statute  applies 

copyhold  property,  and  also  to  leaseholds  and  other  interests  on'y  *»  i"«al 

in  land;  but,  unlike  that  of  13  Eliz.  c.  5,  it  does  not  apply     ^  ^     ,   j.^  ■, 

.  '  1  r  ./    not  to  chattels 

to  chattels  personal,  or  any  other  kind  of  personal  property  personal,  &c. 
than  that  above  mentioned.     It  has  had,  until  very  recently, 
much  greater  effect  than  was  ever  intended  by  its  authors. 
Under  the  Statute  27  Eliz.  c.  4,  a  landowner,  after  having  Formerly 
made  a  perfectly  bond  fide  settlement  (not  being  a  marriage  enabled  a 
settlement  or  otherwise  founded  on  valuable  consideration)  ^ent  to  be 
in  favour  of  his  wife  and  children,  or  of  any  other  persons,  defeated, 
might  have  rendered  the  settlement  entirely  nugatory  by 
selling  the  property  to  a  purchaser  for  value  even  with  express 
notice  of  the  settlement,  and  he  might  equally  and  with  like 
notice    have    mortgaged   the    property    to    any    extent — a 
mortgagee  being  deemed  to  be  a  purchaser  pro  tanto  under 
the  Act ;  (x)  but  it  only  made  the  settlement  void  to  the 
extent  of  the  mortgagee's  interest  in  the  property,  (jj) 

(y)  Ex  parte  Hirst,  11  Cli.  D.  278 ;  Ex  parte  Kemp.  W.  N.  (93),  153. 
(w)  Ex  parte  Brown,  11  Ch.  D.  148 ;  Re  Roberts,  21  Ch.  D.  558. 
(x)  Be  Mestre  v.  West,  A.  C.  (91)  264;   Re  Briggs,  2  Ch.  (91)  127; 
Cracknall  v.  Janson,  11  Ch.  Div.  1.    ^2-^^ 
(y)  Re  Walhampton  Estate,  26  Ch.  D.  893. 
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Persons  claim- 
ing under 
settlement  had 
no  right  to 
sale  money. 

DiiFerence 
when  settlor 
not  vendor. 


Heir,  &c.,  had 
no  right  to 
defeat  settle- 
ment. 


Extrinsic 
evidence  to 
show  valuable 
consideration. 

Consideration 
inadequate. 

Purchaser,  &c., 
without  notice. 


Giving  up  of 
marital  rights, 


of  chance  of 
succeeding  to 
wife's 
property. 


When  a  settlor  had  sold  or  mortgaged  the  property  in 
defeasance  of  the  settlement,  the  cestuis  que  trust  had  no 
claim  to  or  upon  the  sale  or  mortgage  money  which  the 
settlor  had  received;  (2)  but  the  case  was  otherwise  when 
the  property  was  sold  not  by  the  settlor,  but  by  a  mortgagee, 
subject  to  whose  mortgage  the  settlement  had  been  made,  (a) 
The  Courts  by  a  strained  construction  of  the  statute  con- 
sidered the  fact  of  the  subsequent  sale  to  be  sufficient 
evidence  of  the  existence,  at  the  date  of  the  settlement,  of  an 
intention  to  defraud  a  subsequent  purchaser  ;  but  neither  the 
heir  or  devisee  of  the  settlor,  or  any  person  other  than 
himself  (/>)  had  any  such  right ;  and  up  till  the  passing  of  the 
Voluntary  Conveyances  Act,  1893,  (c)  the  tendency  of  the 
modern  decisions  was  rather  to  restrict  than  to  extend 
the  settlor's  power  to  defeat  the  settlement.  Accordingly 
even  where  the  settlement  was  ex  facie  voluntary,  extrinsic 
evidence,  parol  or  otherwise,  was  admissible  to  show  that  the 
settlement  was  in  fact  executed  for  valuable  consideration, 
and  if  the  evidence  were  sufficient,  then  the  transaction 
woixld,  in  absence  of  evidence  of  positive  fraud,  have  been 
supported,  even  if  the  subsequent  purchaser  or  nicirtgagee 
had  no  notice  of  the  settlement  at  the  time  of  advancing 
his  money,  (d)  and  even  if  the  consideration  had  been 
inadequate,  (e) 

The  mere  giving  up  by  a  husband  of  his  marital  lights  in 
property  settled  piior  to  tlie  passing  of  the  Married  Women's 
Property  Act,  1882,  was  held  in  one  case  to  be  a  sufficient 
consideration  to  support  the  settlement  as  against  him  ;  (/j 
but  it  was  subsequently  decided  that  the  giving  up  by  the 
husband  of  his  chance  of  succeeding  to  real  and  leasehold 
estate  then  already  settled  to  the  separate  use  of  his  wife  in 
the  event  of  her  dying  in  his  lifetime,  without  having 
disposed  of  the  property,  was  npt  a  sufficient  consideration 
to  take  the  case  out  of  the  operation  of  the  Statute,  {g)     In 


(2)  Baking  v.  Whimper,  26  B.  568. 
(a)  Re  Walhampton  Estate,  supra. 
Ih)  Godfrey  v.  Foole,  13  App.  497. 

(c)  See  supra. 

(d)  Teasdale  v.  Braithimite,  5  Ch.  Div.  630. 

(e)  Price  v.  JenJcins,  5  Ch.  Div.  621. 

(/)  Re  Foster,  6  Ch.  D.  87 ;  Teasdale  v.  Braithwaite,  supra. 

Ig)  Shurmur  v.  Sedgwick,  24  Ch.  D.  597.  In  this  case  the  wife  could 
have  settled  the  property  without  the  husband's  concurrence,  so  that 
though  he  joined  in  tiie  settlement,  he  did  not  thcieby  give  up  any  right. 
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another  case  a  loan  of  £150  by  a  wife's  relation  was  held  Granting  of 
suflScient  to  support  a  settlement  by  the  husband  of  a  freehold  °'^"" 
estate  of  the    value   of  £1300    in   favour   of  the  wife   and 
children ;  (Ji)  but  a  mere  agreement  to  build  a  house  on  the  Covenant  to 
land  settled  was  not  sufficient,  {i)  ^"'^'^  '^«"'''- 

An    assignment    of    leaseholds    to    which    liability   was  Assignment  of 
attached  could  not  be  wholly  voluntary  under  the  Statute,  l^aseliolds. 
even    thouorh   expressed    to    be   made    in    consideration    of 
natural   love    and    affection  :  (  /)    but  the   liability   of  the  ^i°'^rence  m 

^       ,     ,,  ^  PC    •  case  of  bank- 

trustees    to   the    covenants   was    held    not   to    be    suracient  ruptcy,  &c. 

to    support    such    an    assignment    under    the    Statute    of 

13  Eliz.  c.  5,  (h)  nor  under  s.  91  of  the  Bankruptcy  Act,  1869, 

corresponding  to  s.  47  of  the  Act  of  1883  (c.  52).  (I) 

A  settlor  could  not  unless   under   very  exceptional   cir-  Specific  per- 

cumstances,  compel  specific  performance  of  an  agreement  for  f^rniance  m 

dGi9n,s<incG  of 

a   sale   of  the   trust   property   made   in   defeasance   of  the  settlement, 
settlement ;    because   the    Court  would    not  lend  its   aid  to 
enable  a  person  to  defeat  his  own  grant ;  and  also  because  of 
the  difficulty  in  proving  that  the  settlement  might  not,  in 
fact,  have  been  founded  on  valuable  consideration,  though 
ex  facie  voluntary,  (m)     Moreover  a  purchaser  of  the  trust  Recovery  of 
property,   upon    ascertaining   from   the   abstract   or   other-  deposit, 
wise,   the   existence   of  such    a    settlement,   could   success- 
fully sue  for  a  return  of  any  deposit  paid  by  him  to  the 
vendor,  (n) 

But  a  purchaser  was  not  bound  to  adopt  this  course.  He 
could  enforce  specific  performance,  even  though  he  had 
entered  into  the  contract  with  express  notice  of  the  settlement.  Voluntary 

The  power  to  avoid  a  hond  fide  settlement  under  the  Statute  Conveyances 

Act    1893 

27  Eliz.  c.  4,  has  now  been  taken  away  by  the  Voluntary       ' 
Conveyances  Act,  1893  (c.  21)  which  applies  to  conveyances 

(h)  Bayspoole  v.  Collins,  6  Ch.  228.  ^<a^c^ 

(t)  Rosher  v.  Williams,  20  Eq.  210.      See,  however,  Toivnend  v.  ToJcer,  Covenant  to 
1  Cli.  446  (covenant  to  indemnify  against  existing  mortgages  and  against  indemnify,  &ic. 
expenses  te  be  incurred  on  faith   of  settlement).     Trowdl   v.  Shenton,  Promise  by 
8  Ch.  D.  318  (settlement  in  performance  of  promise  made  to  intended  wife  infant  to  settle 
by  intended  husband  during  his  infancy),  supra,  as  to  trusts  in  favour  of  property  on 
children  of  a  former  marriage.  marriage. 

(j)  Price  V.  Jenkins,  5  Ch.  Div.  620  ;  Harris  v.  Tubh,  42  Ch.  D.  79.  t      f    f 

(k)  Re  Ridler,  22  Ch.  Div.  74.  children°if 

(I)  Ex  parte  Hillman,  10  Ch.  Div.  622;  explained  in  Eance  y.  Harding,  „ 
20  Q.  B.  Div.  738. 

(m)  Re  Briggs,  2  Ch.  (91)  127;   Levy  v.   Creighton,  22  W.  K.  437;  i"^"ia„e. 
Peter  v.  Nicholls,  11  Eq.  391. 

(«)  Clarke  v.  Willott,  L.  R.  7  Ex.  313. 
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made  before  as  well  as  subsequently  to  the  passing  of  the 
Act,  but  not  to  hereditaments  disposed  of  or  dealt  with  before 
the  Act,  to  or  in  favour  of  purchasers  for  value. 


Divisions 
implied  and 
constructive 
trusts ; 

Resulting 
trusts. 


Conveyance, 
&c.,  of  legal 
interest. 


Purchase  in 
the  name  of  a 
third  party. 


Resulting  trust 
of  realty  for 
settlor  or  his 
heir, 

or  next  of  kin. 


a^z-f. 


Section  VII. — Implied  and  resulting  trusts. 

Trusts  arising  by  operation  of  law  are  generally  divided 
under  two  heads,  namely,  implied  trusts  and  constructive 
trusts.  In  some  of  the  text  books  all  three  terms  are  treated 
as  being  synonymous  expressions ;  while  in  others  trusts 
arising  by  operation  of  law  are  divided  into  resulting  trusts 
and  constructive  trusts,  thus  treating  resulting  trusts  as 
synonymous  with  implied  trusts,  (o)  There  are,  however, 
some  implied  trusts  which  would  not  be  included  under  the 
term  resulting  trusts ;  and  at  least  one  of  the  usual  sub- 
divisions of  resulting  trusts  appears  to  the  Author  to  come 
under  the  head  of  constructive  trusts. 

Eesulting  trusts  are  geneially  divided  into  two  classes; 
first,  when  a  person  being  himself  both  legally  and  equitably 
entitled,  makes  a  conveyance,  devise,  or  bequest  of  the  legal 
estate  or  interest  in  property  real  or  personal,  and  there  is  no 
ground  for  any  inference  that  he  meant  to  disjoose  of  the 
equitable  estate  or  interest,  and  secondly,  whei'e  a  purchaser 
of  property  takes  a  conveyance  or  transfer  of  the  legal 
estate  or  interest  in  the  name  of  a  third  person,  but  there  is 
nothing  to  indicate  an  intention  of  not  appropriating  to 
himself  the  beneficial  interest,  (p) 

Where  a  person  makes  a  conveyance,  assignment,  devise, 
or  bequest  under  such  circumstances,  as  to  show  an  intention 
that  only  the  legal  interest  was  intended  to  pass,  the  equitable 
interest,  or  so  much  thereof  as  is  left  undisposed  of  will 
result,  if  arising  out  of  real  estate,  to  the  settlor  or  testator 
himself  or  his  heir ;  and  if  arising  out  of  personal  estate,  to 
himself  or  his  legal  personal  representative ;  (5)  e.g.,  if  real 
and  personal  estate  be  devised  and  bequeathed  upon  trust  to 
sell  and  convert  into  money,  and  to  divide  the  proceeds  equally 

(0)  As  to  precatory  trusts,  see  supra. 

(p)  See  Lewin  on  Trusts,  150.  The  latter  divibion  affords,  in  the 
Author's  opinion,  rather  an  instance  of  a  constructive  than  of  a  resulting 
trust. 

(q)  Ackroyd  v.  Smithsov,  1  Bro.  C  (J.  503  and  1  Wh.  &  Tu.  L.  C.  Eq. 
1027 ;  Syhes  v.  S.,  3  Ch.  301  ;  lie  Scott,  1  Ch.  (91)  2E)8. 
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between  two  persons  one  of  whom  (a  stranger  in  blood)  dies 

in   tlie   testator's   lifetinie ;    then    in   absence  of  any  other 

disposition  by  the  testator,  one  moiety  of  the  net  proceeds  of 

the  real  estate  would  lapse  in  favour   of  the  heir  of  the 

testator ;  and  one  moiety  of  the  personal  estate  in  favour  of 

the  statutory  next-of-kin.     As  there  must,  in  such  case,  be  a  When  lapsed 

sale  of  the  real  estate,  the  heir  would  take  as  personalty  the  realty  will  go 

undisposed  of  moiety  of  the  proceeds  of  the  real  estate ;  so  personalty. 

that  in  case  of  his  death  before  receiving  it,  it  would  pass  to 

his  executor  or  administrator  ;  (»•)  whereas  if  both  (not  being 

children  or  other  issue  of  the  testator)  were  to  die  in  the 

lifetime  of  the  testator,  no  sale  would  be  required ;  but  the 

real  estate  would  devolve   upon  the   heir   according  to  its 

actual  quality.     The  distinctive  feature  of  this  case  is  that  Distinction 

it  is  one  of  lapse  by  death  in  the  testator's  lifetime.     If  both  l>etween  case 

1  -11  T  T    1  1     i^  J.1  1     of  lapse  and  ot 

legatees  survived  the  testator,  but  one  died  beiore  tne  sale  constructive 

of  the  real  estate,  his  share  as  well  of  the  proceeds  of  sale  of  conversion. 

the  real  estate,  as  of  the  personal  estate,  would  pass  to  his 

legal  personal  representative,  as  part  of  his  personal  estate, 

under  the  equitable  doctrine  of  constructive  conversion,  (s) 

The  difference  between  this  case  and  that  first  supposed  is 

that  in  this  the  gifts  have  both  taken  effect,  and  become  vested 

gifts  ;  and  though  one  of  the  legatees  has  died  before  the 

sale,  his  share  would  pass  to  his  legal  personal  representative ; 

whereas,  in  the  case  first  put,  the   gift  as  to  one   moiety 

altogether  failed. 

If  property   whether   real   or   personal   be   conveyed   or  Resulting 
assigned  to  trustees  in  trust  to  pay  the  grantor's  debts,  then,  */'"f  '°^  , 

°  1    J  »  _  '  '  debtor  under 

if  any  surplus  be  left  after  paying  the  debts  in  full,  there  creditors'  deed. 

will,  as  a  rule,  be  a  resulting  trust  for  the  grantor,  or  for 

his  real  or  personal  representatives  after  his  death ;  but  in  a 

recent  case  (<),  where  the  trust  declared  by  a  deed  of  assign-  Terms  of  deed 

ment  which  recited  the  inability   of  the    grantors    to    pay  "^^^ 

their  creditors,  was  to  pay  and  divide    the  money   realised 

among  the  creditors  in  rateable  proportions,    according   to 

the  amount  of  their  respective  debts,  it  was  held  that  there 

was  no  resulting  trust,  because  the  deed  itself  provided  for 

the  disposal  of  the  whole  trust  fund. 

(r)  Be  Richerson,  1  Ch.  ('J2')  379. 

(s)  Fletcher  v.  Ashburner,  1   Brn.  C.  C.  497 ;  and  see  notes  thereto  in 
1  Wh.  &  Tu.  L.  C.  Eq.  968 ;  Be  Scolt,  1  Ch.  (91)  298. 
(0  Smith  V.  Cooke,  A.  C.  (91)  297. 

2   H 
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Presumption 
in  case  of 
purchase  in 
the  name  of 
third  party, 

liable  to  be 
rebutted. 


Where  propert}-  whether  real  or  personal  has  "been  pur- 
chased in  the  name  of  a  person  other  than  the  person  who 
has  advanced  the  purchase-money,  the  beneficial  interest 
will,  in  general,  be  construed  to  belong  to  the  person 
who  has  actually  advanced  the  money  {u).  This  is  the 
equitable  presumption;  but  it  is  liable  to  be  rebutted  by 
parol  or  other  evidence,  e.g.,  of  acts  or  ^leclarations  done  or 
made  by  the  real  purchaser,  at  or  before  the  conveyance, 
showing  that  he  intended  the  nominal  purchaser  to  take  for 
his  own  benefit  (y).  If,  however,  a  purchase  or  conveyance 
be  made  with  a  view  to  defeat  the  policy  of  an  Act  of 
Parliament,  or  for  any  other  unlawful  purpose,  there  will  be 
no  resulting  trust;  but  the  legal  owner  of  the  property  will 
be  deemed  to  be  the  equitable  owner  also  (w). 

Where  the  purchase  is  taken  by  a  father  in  the  name  of 
his  child,  there  will,  as  a  rule,  be  no  trust  in  favour  of  the 
real  purchaser ;  but  the  child  in  whose  name  the  conveyance 
or  other  assurance  has  been  taken,  will  be  held  to  take  the 
property  as  an  advancement,  (a;)  The  like  principle  applies 
to  a  purchase  in  the  name  of  any  person  to  whom  the  real 
purchaser  has  placed  himself  in  loco  parentis.  This  also  is  a 
presumption  of  Equity,  and  parol  or  other  evidence  is 
,.  admissible  to  rebut  it.  (w)     When  the  nominal  purchaser  is 

Otius  'DVOuCtllCll 

of  gift  or  trust,  a  stranger  in  blood  to  the  real  purchaser,  the  owMspro&amdi 
that  a  gift  was  intended  is  on  the  former,  whereas  if  he  be  a 
child  or  a  person  to  whom  the   real  purchaser  has  placed 
himself  in  loco  parentis,  the  onus  probandi  that  a  trust  was 
Declarations  of  intended  is   upon   him  (the    real    purchaser).     Evidence  of 
fiither,  &c.,       acts,  or  declarations,  parol  or  otherwise,  on  the  part  of  the 
purchase.  father  or  other  person  at  or  before  the  time  of  the  convey- 

ance tending  to  show  that  a  trust  was  intended,  is  admissible, 
but  not  of  those  made  at  a  subsequent  period,  unless  they 
'  were  made  so  soon  afterwards  as  to  amount  to  part  of  the 
(-ame  transaction.  When,  however,  any  evidence  shall  have 
been  adduced  on  behalf  of  the  father  to  establish  a  trust, 


Purchase  for 

illegal 

purpose. 


Purchase  in 
name  of  child, 
&c. — advance- 
ment. 


Evidence  to 
rebut  pre- 
sumption. 


Subsequent 

declarations, 

&c. 


(u)  Dyer  v.  D.,  2  Cox,  92 ;  and  see  notfs  thereto  in  1  Wh.  &  Tu.  L.  C. 
Eq.  236. 

(v)  Batstone  v.  Salter,  1 0  Ch.  431 ;  Fowl-es  v.  Pascoe,  ih.  343 ;  Standing 
V.  Bowrinq,  ;!1  Ch.  Div.  282. 

(lo)  Cliilders  v.  C,  1  D.  &  J.  482;  but  see  Davies  v.  Ottij,  35  B.  208. 
See  also  supra  as  to  unlawful  trusts. 

(a^)  Dyer  v.  D.,  2  Cox,  92;  »vd  see  notes  thereto  in  1  Wh.  &  Tu.  L.  C. 
Ficj.  23(i;  Hepimrfh  v.  //.,  11  Eq.  10;  Re  Whitehouse,  37  Ch.  D.  090. 

(y)  Stocic  V.  MrAvoy,  15  Eq.  55 ;  lie  Wliiteliouse,  'SI  Ch.  D.  090. 
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then  evidence  of  his  acts  or  declarations  as  well  after  as  at 
or  before  the  conveyance  is  admissible  to  prove  an  advance- 
ment.    So  also  if  any  evidence  be  adduced  on  behalf  of  the  Declarations  of 
1-11  T  IT  1  T  i    -j^  1  1     ij.    1  child  to  prove 

child  tending  to  establish  an  advancement,  it  may  be  rebutted  trust. 

by  acts  or  declarations  of  the  child  before,  at,  or  after  the 
conveyance,  (z) 

It   would   appear,  that    the    principles    applicable   to    a  Purchase  by 
purchase  by  a  father  in  the  name  of  a  child  do  not  apply  ™<'t''ie'"- 
where  the  purchase  is  made  by  a  widowed  mother ;  but  the 
authorities  on  this  head  are  conflicting,  (a) 

A  purchase  by  a  husband  in  the  name  of  his  wife  will  be  Purchase  in 
deemed  to  be  made  by  way  of  gift,  unless  it  either  appear  °^°^^  °  a  wi  o 
by  the  attendant  circumstances,  or  it  be  proved  by  rebutting 
evidence,  that  a  trust  was  intended.  (6) 


Section  VIII. — Constructive  Trusts. 

A  constructive  trust  is  that  which  is  raised  by  construe-  Defiuition. 

tion  of  Equity,  in  order  to  satisfy  the  demands  of  justice. 

More  than  one  example  of  constructive  trusts  arise  out  of  the  Vendor  and 

relation  of  vendor  and  purchaser.    A  mortgagee  in  possession  purchase!-. 

is  also  somewhat   in   the  nature  of  a  constructive   trustee  J*Ioi"tgagee  in 

,         .      possession. 

towards  the  mortgagor.     These  cases  will  be  dealt  with  m 

subsequent    parts    of  this   work,  (c)       Another   instance   is  Advantage 

where  a  person  in  a  fiduciary  relation  gains  some  advantage  p'°f*^  °y 

>■  'J  °    ,  .  °     trustee — lease 

to  himself  from  his  office  of  trustee,  e.g.  if  by  virtue  thereof  to  himself. 

he  obtain  a  lease  to  be  granted  to  himself.     In  such  a  case 

he  will  not  be  allowed  to  retain  the  lease  or  other  advantage 

to  himself;  but  it  will  enure  for  the  benefit  of  the  trust,  and 

belong   to   the  persons  entitled  thereunder,  (d)      This  rule 

applies  even  if  the  only  beneficiary  is  an  infant  to  whom 

the  lessor  has  refused  to  grant  the  lease  in  question,  (e)     A 

like  rule  applies  where  a  tenant  for  life  or  other  person  in  a  Lease  obtained 

like  position  procures  a  renewal  of  a  lease  of  settled  property,  jj^^  ^^^ 

(z)  Childers  v.  C  ;  Stoch  v.  McAvoy;  Fowkes  v.  Pascoe ;  Standing  v. 
Boioring,  supra. 

(a)  Sayre  v.  Hughes,  5  Eq.  376;  Bennet  v.  B.,  10  Cli.  D.  474. 

(h)  Marshal  v.  Crutwell,  20  Eq.  329 ;  Be  Eykyn,  6  Ch.  D.  115 ;  Tlwrnley 
V.  T.,  2  Ch.  (93)  234. 

(c)  See  Chapters  on  Mortgages  and  on  Specific  Performance,  infra. 

(d)  Bagnall  v.  Carlton,  6  Ch.  Div.  406. 

(e)  Keech  v.  Sandford,  Select  Cases  in  Chancery,  61 ;  and  see  notes 
thereto  in  1  Wh.  &  f  u.  L.  C.  Eq.  53;  Be  Morgan,  18  Ch.  Div.  93;  Sugden 

V.  Grassland,  3  Sm.  iN:  G.  192 ;   Williams  v.  Stevens,  L.  R.  1  P.  C.  352.   «V^ 

2   H   2 
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or  purchases  the  reversion  expectant  thereon.  The  renewed 
lease  or  the  reversion,  as  the  case  may  be,  will  he  subject  to 
the  trusts  and  rights  applicable  to  the  original  lease.  (/) 
But  the  renewed  lease  or  the  inheritance  of  the  property 
purchased  will  be  charged  with  its  proper  proportion  of  the 
expenses  of  renewal,  or  of  the  moneys  applied  in  purchasing 
the  reversion,  (g)  In  like  manner,  if  a  partner,  by  virtue  of 
his  position  as  such,  obtains  a  renewal  of  a  lease  of  partner- 
ship property,  the  renewed  lease  will,  as  a  rule,  enure  for  the 
benefit  of  the  partnership. 

A  similar  rule  applies  to  other  persons  in  a  fiduciary 
relation.  If  an  agent  makes  any  profit  out  of  the  business 
of  the  agency,  beyond  that  stipulated  for  between  him  and 
his  principal,  such  profit  will  belong  to  the  latter  Qi.')  If, 
however,  the  liability  arising  out  of  any  such  transaction 
result  merely  in  making  the  agent  a  debtor  to  his  principal 
fur  the  amount  of  the  profits,  the  principal  will  have  no 
right  to  follow  funds  which  may  have  arisen  from  the 
profits  made  by  the  agent,  nor  to  obtain  before  trial  an  order 
for  payment  or  transfer  thereof  into  Court,  or  an  injunction 
to  restrain  the  agent  from  dealing  therewith  (i.)  So  also, 
though  the  directors  of  a  joint  stock  company  are  not 
strictly  speaking  trustees,  they  have  always  been  considered 
and  treated  as  trustees  of  money  which  comes  to  their  hands 
or  under  their  actual  control  (j.)     They  will  be  held  to  be 


(/)  Phillips  V.  P.,  29  Ch.  Div.  673;  Re  Ranelarjh,  26  Ch.  D.  591; 
Trumper  v.  T.,  8  Ch.  870  ;  Crompton  v.  Cathcart,  W.  iST.  (86)  104. 

(g)  As  to  the  proportions  in  which  sucii  expenses  or  moneys  are  charge- 
able against  the  tenant  for  life  and  remaindermen  respectively,  see  Brad- 
ford V.  Brownjohn,  3  Ch.  711 ;  Isaac  v.  Wall,  6  Ch.  D.  706;  Be  Barber, 
18  Ch.  D.  624.  See  the  last  case  as  to  a  trust  for  renewal,  whtn  the 
renew  lease —  lessor  refuses  to  renew  the  lease,  and  as  to  the  power  and  duty  of  a 
Trustee  Act,  trustee  to  renew  leases  generally,  see  the  Trustee  Act,  1893  (c.  58),  s.  19, 
corresponding  to  ss.  10,  11  of  the  Trustee  Act,  18SS  (c.  59);  also  Be 
Barini],  1  Ch.  (93)  65. 

(7i)  'Mayor,  &c.,  of  Salford  v.  Lever,  1  Q.  B.(91)  168  ;  Luddifs  Trustee  v. 
Beard,  33  Ch.  D.  500  (dealing  between  solicitor  and  client) ;  Williams  v. 
Stevens,  supra. 

(/)  Lister  v.  Stubhs,  45  Ch.  Div.  1. 

(j)  Be  Lands,  &c.,  Co.,  1  Ch.  (94)  631.  Directors  are  paid  servants  of  the 
company.  If  they  apply  money  of  the  company  for  purposes  so  far 
outside  its  powers,  that  the  co.n]iany  could  not  sanction  such  application, 
they  may  be  made  personally  liable,  as  for  a  breach  of  trust.  On  the 
other  hand,  if  they  apply  the  money  of  the  company  or  exercise  any  of  its 
powers  in  a  manner  which  is  not  ultra  vires,  then  a  strong  and  clear  case 
of  misfeasance  must  be  made  out  to  render  them  liable.  Be  Faure,  &c.,  Co., 
40  Ch.  D.  152  (payment  of  commission  to  a  stock-broker  for  placing 
company's  shares).     Wilson  v.  Bury,  5  Q.  B.  Div.  518 ;  Be  New,  etc.,  Co., 
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constructive  trustees  for  any  profits  made  by  them  out  of 
their  ofiice ;  and  such  profits  will  accordingly  belong  to  the 
company  (Z:.) 

Another  instance  often  given  of  a  constructive  trust  is  Improper 
that  of  improper  conversion  of  property  by  a  trustee.     Cases  'conversion  of 
of  tbis  kind  would  appear  properly  to  come  under  the  head 
of  express  trusts  ;  and  they  will  be  treated  below  under  the 
head  of  remedies  for  breach  of  trust. 

Another  instance  of  a  constructive  trust  is  where  legatees  Legatees, 
receive  their  legacies  or  shares  in  a  testator's  estate  before  ^•'^^'^"^°''^'  're- 
payment of  his  debts.  Such  legatees  are  deemed  to  be 
constructive  trustees  of  the  money  or  other  estate  received 
by  them,  so  far  as  the  same  maj'  be  required  for  the 
payment  of  the  testator's  debts.  So  also  executors  and 
administrators  are  in  respect  of  the  estate  of  their  testator  or 
intestate  (/)  (including  the  amount  of  any  debts  or  sums  of 
money  due  from  themselves  respectively),  constructive 
trustees  for  the  creditors  and  legatees,  or  next  of  kin. 


Section  IX. — Rights  and  Powers  of  Trustees. 

Before  dealing  with  tbis   portion  of  the  subject  of  the  Acceptance  of 
present  Chapter,  it  may  be  well  to  observe  that  no  person  is  "^^^  ^f 
bound  against  his  will  to  accept  the  office  of  trustee  under  \^   .  , 
any  instrument  of  trust.     Unless  he  accepts  the  ofiice,  he  is 
not  a  trustee.     If  he  has  not  done  any  act  amounting  to  an  Renunciation, 
acceptance  of  the  trust,  he  may  renounce  or  disclaim  ;  but  if 
he  has,  he  will  be  bound  to  remain  a  trustee  during  his  life,  Trustee  cannot 
or  until  the  trust  be  wound  up,  or  until  some  other  person  ^'^^°^"*'*^  ^ 

J^'_  -i  accepting 

shall  have  been  properly  appointed   a   new  trustee  in  his  trust,  Conv. 

Act,  1881,  &c. 

3  Ch.  (92)  577.     They  are  liable  to  make  good  dividends  paid  by  them  out  Statute  of 
of  capital  with  interest  at  4  per  cent.     He  Sharpe,  1  Ch.  (92)  154 ;  Bolton  Limitations. 
V.  Natal,  &c.,  Co.,  2  Ch.  (92)  124  ;  and  the  Statutes  of  Limitation  afford  no  Powers,  cfec, 
defence  further  than  the  Trustee   Act,  1888,  gives   to  trustees   in  cases' of  directors  of 
where    it    is   applicable    {ih.).      As    to    tiie    powers   and   liabilities    of  building 
Directors  of  a  building  society,  see  She^eld,  &c..  Society   v.  Aizlewood,  society. 
44  Ch.  D.  412;  CuUerne  v.  London,  &c.,  Society,  25  Q.  B.  Div.  485.     As  to  puties  &c    of 
the   duties  and  liabilities  of  a  trustee  or   manager  of  a  savings  bank,  * ....gtee  or  ' 
navies'  Case,  45  Ch.  D.  537  ;  31.  of  Bute's  Case,  2  Ch.  (92)  100.  manager  of 

(/.•)  Parker  v.  McKenna,  10  Ch.  96  :  Boston,  d'c,  Co.  v.  Ansell,  39  Ch.  <.„„i„^s  Uank 
Div.  339 ;  Archers'  Case,  1  Ch.  (92)  322 ;  Mann  v.  Edinburgh,  &c.,  Co.,  ^ 

A.  C.  (93)  69  ;  Imperial,  dec.  Association  v.  Coleman,  L.  R.  6  H.  L.  189; 
Be  Oxford,  &c.,  Society,  35  Ch.  D.  502. 

(I)  Be  Bavis,  3  Ch.'(91)  124. 
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place  or  until  lie  shall  have  been  discharged  under  the 
Trustee  Act,  1893.  (w.)  If  a  person  executes  the  instrument 
by  which  he  is  appointed  trustee,  such  execution  is  a 
complete  and  unequivocal  acceptance  by  him  of  the  trust. 
It  may,  however,  be  accepted  in  other  ways.  When 
property,  either  real  or  personal,  is  conveyed  or  transferred 
to  a  person  either  beneficially  or  in  trust,  it  vests  in  him  at 
once,  even  before  he  has  been  informed  of  the  fact,  and 
though  the  conveyance  or  transfer  involves  obligations 
which  may  be  onerous ;  but  this  is  subject  to  his  right  to 
say  "I  will  not  take  it."  (o)  When,  therefore,  a  person 
nominated  as  trustee  of  an  instrument  has,  during  a 
considerable  period — in  one  case  for  four  years  (j?) — done 
nothing  to  show  whether  he  has  accepted  or  not,  he  will  be 
presumed  to  have  accepted  the  trust ; — i.e.  provided  he  was 
aware  of  the  fact  of  his  nomination.  So  also  if  the  person 
nominated  in  anywise  act  in  the  trust,  or  intermeddle  with 
the  trust  property,  he  will  be  deemed  to  have  accepted  the 
trust,  and  to  have  rendered  himself  subject  to  all  the 
liabilities  attaching  to  such  acceptance.  The  most  effectual 
mode  of  testifying  one's  refusal  to  accept  the  office  is  to 
execute  a  deed  of  disclaimer,  the  effect  of  which  will  be  to 
put  the  person  disclaiming  in  the  same  position  as  if  he 
had  never  been  appointed  trustee ;  but  a  person  may 
disclaim  not  only  the  office  of  trustee,  but  even  the  legal 
estate  in  land  by  conduct,  without  any  express  declaration 
of  disclaimer  (g*.) 

In  one  case  it  was  held  that  a  conveyance  of  the  trust 
property  to  a  new  trustee  amounted  to  an  acceptance  of  the 
trust,  and  thereby  rendered  the  conveying  party  inca- 
pacitated from  disclaiming  (r.)  But  the  authority  of  this 
case  would  appear  to  be  doubtful  (.s.) 

Before  the  passing  of  the  Conveyancing  Act  1881  (c.  41) 
it  was  sometimes  a  question  who  were  the  persons  intended 
to   execute   the   trust  ?     This,    in    the   case   of  real  estate, 


Costs  of 
disclaimer. 


(n)  C.  53,  ss.  11,  12,  corresponding  to  ss.  32,  31  of  the  Conveyancing 
Act,  1881  (c.  41). 

(o)  lie.  Arhih,  1  Cli.  (91)  613. 

(  p)   Wise  V.  IF.,  2  J.  &  L.  403. 

(q^  lie  Birchall,  40  Ch.  Div.  436.  As  to  the  costs  of  disclaimer,  see 
narvey  v.  Olliver,  W.  N.  (87)  141).    •*«/<«? 

(r)  'Urrh  v.  Walker,  3  M.  &  C.  702. 

(,s')  Nirloson  V.  Wordsworth,  2  Sw.  371. 
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sometimes  involved  a  question  of  title.     If  real  estate  had  Trust  for  sale 
been  conveyed  or  devised  to  A.  and  B.  and  their  heirs  upon   °  ^Tu  Pf'^"''* 
trust  for  sale,  there  was  no  question  but  that  the  survivor,  heirs, 
or  his  heirs  in  case  he  had  died  intestate,  could  execute  the  to  heirs  and 
trust;    and  it  was    equally  clear   that   the   devisee    of  the  ^^^'?°^ '""" 

devisee. 

survivor  could  do  so  where  the  property  had  been  vested  in 

A.  and  B.  their  heirs  and  assigns  upon  the  like  trust — the 

devisee    being   an   assign — though    a    conveyance    by   act 

inter  vivos  to  a  person  not  a  duly  appointed  trustee  would 

have  been  a  breach  of  trust.     Until  lately  it  was  doubtful 

whether  the  devisee  of  the  survivor  could  sell  if  the  word 

"  assigns  "  had  been  omitted  (t).     Now  by  the  Conveyancing  Conv.  Act, 

Act  1881  (s.  30)  trust  and  mortgaged  estates  of  inheritance  '^^^'^■^  s.  30. 

vested  in  a  sole  trustee  or  mortgagee  dying  after  the  year  tj-^gt  ^nd 

1881,  vest  in  his   personal   representative    notwithstanding  mortgage 

any  testamentary  disposition  to  the  contrary ;  and  by  the  ^''  '^  ^^' 

joint  effect  of  this  section  and  s.  22  of  the  Trustee  Act  1893, 

(corresponding  to  s.  38  of  the   Act  of  1881)  the  surviving 

trustee,  or  the  personal  representative  of  the  survivor  can 

execute  the  trust.     S.  30  does  not  now  apply  to  copyholds 

vested  in  a  sole   trustee  or  mortgagee.     These  will   under  Copyhold  Act, 

s.  88  of  the  Copyhold  Act  1894  (c.  46)  corresponding  to  s.  45  1894. 

of  the  Act  of  1887  (c.  73)  vest  in  his  heir  or  devisee,  who 

will  be  entitled  to  be  admitted  as  if  s.  30  of  the  Act  of  1881 

had  not  been  enacted  (u). 

A   trust  never  fails  for  want  of  a  trustee ;  but  the  trust  Trust  never 
will  always  follow  the  legal  estate,  except  into  the  hands  of  *'),''®  ^''f  ^^'^"*^ 

T  e  t  .  .  '  r  of  trustee. 

a  purchaser  tor  value  without  notice  of  the  trust;  e.g.,  if 

real  estate  be  devised  to  A.,  in  trust  for  B.,  and  A.  die  before 

the  testator,  then  the  trust  will  attach  to  the  property  in 

favour  of  B.,  if  he  survive  the  testator ;  and  B.  may  compel 

the  testator's  heir,  or  other  the  person  in  whom  the  legal 

interest  may  be  vested,  to  execute  a  conveyance  thereof  to 

(0  Coohe  V.  Crawford,  13  Sim.  91;  Re  Osborne,  13  Ch.  D.  774 
(questioned  in  Re  Morton,  15  Ch.  Div.  143);  Re  Cunningham,  2  Ch.  (91) 
571. 

(m)  See  Re  Mills,  37  Ch.  D.  312,  on   appeal,  40  Ch.  Div.  15.     Upon  Trusts  of 
the    question    when    trusts    should    be    executed    by    the    trustees    of  original  and 
an   original   and    when   by  those   of  a   derivative   instrument   of  trust,  of  derivative 
see    Busk   v.    Aldam,    19    Eq.    16;    Scofney   v.    Lomer,   29    Ch.    D.   5:-i5 :  instrument. 
31  Ch.  Div.  380;   Von-Brochdorlf  v.  Malcolm,  30  t^h.  D.  172;  Re  Tyssen, 
1  Ch.  (94)  56;  Re  Lashmar,  1  Ch.  (91)  258.     See  this  last  case  as  to  tiie  ^S^'  estate; 
legal  estate,  where  real  property  has  been  devised  upon  trust  to  pay  the  .^     " 

rents   to   A.,   or   to   permit  him   to   receive   the   same,  also    Re    7?roo/rc,  P^'"''    person 
iCh.  (94)43.    ^^cC  to  receive 

rents,  &c. 
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him  (B.)  Upon  the  like  principle  when,  before  the  Married 
Women's  Property  Act  1882,  property  was  devised  or 
bequeathed  to  a  married  woman  for  her  separate  ■use, 
without  the  intervention  of  a  trustee,  though  the  legal 
interest  vested  in  her  husband,  he  was  in  Equity  converted 
into  a  mere  trustee  for  the  wife  (v). 

Trustees  are,  as  already  stated,  (ic)  entitled  to  reimburse 
themselves  or  to  pay  and  discharge  out  of  the  trust  estate, 
all  costs  and  expenses  properly,  i.e.  not  improperly,  (x) 
incurred  by  them  in  the  execution  of  the  trust.  (?/)  If  there 
should  not  be  sufficient  estate  in  hand  for  that  purpose,  they 
may  compel  the  cestuis  que  trust  to  make  good  to  them  all 
such  expenses  as  they  may  have  incurred  at  the  request 
(whether  express  or  implied)  of  the  latter  if  sui  juris,  (z) 
Such  costs  and  expenses  are  a  first  charge  on  the  trust  estate, 
both  capital  and  income  ;  and  the  trustees  are  not  bound  to 
part  with  either,  until  those  costs  and  expenses  shall  have 
been  paid  or  provided  for.  (a)  But  they  are  not  entitled  to 
costs  or  expenses  which  are  improperly  incurred  by  them. 
If  they  bring  or  defend  an  action  against  or  by  a  stranger  to 
the  trust  pursuant  to  the  advice  of  counsel,  the  advice  will 
go  a  long  way  towards  showing  that  they  were  justified  in 
so  doing  ;  but  it  is  not  a  complete  indemnity.  (6)  If  there  is 
any  reasonable  doubt  as  to  whether  the  action  or  defence 
would  be  proper,  the  previous  direction  of  the  Court  should 

{v)  This  rule  applied  to  separate  property  becoming  such  under  a 
foreign  marriage  contract :  Re  Sibeth,  14  Q.  B.  Div.  417,  where  it  was  held 
that  such  separate  property  was  not  liable  to  a  husband's  creditors  on  the 
ground  of  its  being  in  the  husband's  order  and  disposition  at  the  com- 
niencenaent  of  his  bankruptcy.    ^  '/of' 

(w)  See  supra,  p.  178. 

(x)  Re  Beddoe,  1  Ch.  (93)  558. 

(ij)  Re  Blundell,  40  Ch.  D.  377 ;  Walters  v.  Woodhridge,!  Ch.  Div.  504; 
Trustee  Act,  1893  (c.  53),  s.  24.  This  section,  like  22  &  23  Vict.  c.  35, 
s.  31,  merely  expresses  what  equity  implied  before  the  passing  of  the 
latter  Act.     -?-*'-<l 

(2)  Jervis  v.  Wolferstan,  18  Eq.  18 ;  Bohhs  v.  Wayeti,  36  Ch.  D.  256 
(indemnity  against  call  about  to  be  made  on  shares) ;  Re  Beddoe, 
1  Ch.  (93),  558. 

(a)  This  rule  does  not  apply  to  the  solicitor  to  the  trustees.  He  has  no 
direct  claim  for  costs  on  the  triist  estate.  On  the  question  when  such 
solicitor  can  be  made  to  refund  costs  improperly  paid  to  him  out  of  the 
trust  estate  ;  see  Staniar  v.  Evans,  34  Ch.  D.  470  ;  Re  Blundell,  40  Ch.  D. 
370;  Re  Jackson,  ih.,  495. 

As  to  the  right  of  a  trustee  to  a  sale  of  real  estate  purchnsed  partly  with 
money  advanced  or  borrowed  by  himself  on  behalf  of  the  trust,  see  Re 
J'unifrey,  22  Ch.  D.  255. 

(?;)  >it(>ft  V.  Milne,  25  Ch.  D.  714. 


EXECUTION  OF   TRUSTS.  473 

be  obtained  under  0.  6,  r.  6,  or  in  an  action  for  carrying  the 
trusts  into  execution.  Otherwise  the  trustees  will  be  bound 
to  show  that  such  action  or  defence  as  first  referred  to,  if 
unsuccessful,  was  proper;  and  the  costs  thereof  would,  as  a 
rule,  only  be  allowed  if  the  leave  of  the  Court  to  bring  or 
defend  the  action  would  probably  have  been  given,  if  applied 
for,  in  the  first  instance,  (c) 

Trustees  are  not,  however,  entitled  to  any  remuneration  Remuneration, 
for  their  services,  unless  an  express  provision  to  that  elfect 
is  contained  in  the  instrument  of  trust,  (JT)  and  upon  this  Solicitor ; — 
principle    a   trustee,    executor    or   administrator   who    is   a  ^^,     '         ' 
solicitor,  is  not,  nor  is  the  firm  of  which  he  is  a  member,  (e) 
entitled  as  a  rule  to  be  paid  any  costs  for  business  transacted 
in  relation  to  the  trust,  beyond  mere  costs  out  of  pocket. 
A  like   principle  applies  in  the  case  of  an  auctioneer,  (/)  Auctioneer, 
broker,  (^)   commission  agent,  (h)  or  the  like,  (i)     It  was    '^' 
held  in  one  case,  however,  that  a  trustee  solicitor  was  entitled 
to  be  allowed  profit  costs,  where  he  had  agreed  with  his 
partner  that  such  partner  should  act  as  solicitor  to  the  trust, 
and  receive  the  profits  thereof  for  his  own  benefit,  (j) 

A  trustee  or  executor  is  entitled  to  charge  profit  costs  or  Costs  autho- 
remuneration  for  his  professional  or  business  services,  if  so  ^'^*t  J  ^^^^^ 
authorised  by  the   instrument   of  trust.  (^)     As,   however,  .,,  '. 
this  is  in  the  nature  of  a  beneficial  interest,  a  solicitor  who  witness. 
is  an  executor  has  no  such  right  where  he  was  an  attesting 
witness   to  the  will ;  (Z)  nor  as  against  creditors  when  the  Estate 
estate  is  insolvent,  (m)     But  a  solicitor  will,  without  any  ^"solvent. 

(c)  Re  Beddoe,  1  Ch.  (93),  557,  558. 

{d)  Barrett   v.   Hartley,  2   Eq.  781) ;    Re  Bignell,  1   Ch.  (92),  59 ;  Re  Trustee 

Thorley,  2  Ch.  (91),  613.     But  see  Re  Freeman,  37  Ch.  D.  148,  where  a  receiver; 

commission  for  collecting  rents  was  allowed  under  very  exceptional  cir-  salary, 
cumstances.     When   the   Court   appoints   a   trustee   to  be   receiver,  the 
appointment  is  generally  made  on  the  terms  of  his  having  no  remunera- 
tion ;  but  the  rule  is  not  inflexible  :  Re  Bignell,  supra. 

(e)  Re  Corsellis,  34  Ch.  Div.  675  ;   Vipont  v.  Butler,  W.  N.  (93),  64.  <^^^ 

(/)  Douglas  v.  Archbutt,  2  D.  &  J.  148. 

(g)  Arnold  v.  Garner,  2  Ph.  231. 

(h)  Sheriff  v.  Axe,  4  Kuss.  33. 

(ij  Re   Williams.  W.  N.  (92),  81  (executor,  who  was  a  brewer,  &c..  Goods  supplied 
supplying  beer,  &c.,  to  a  hotel,  part  of  testator's  estate).  by  executor. 

U)  Clack  V.  Carlon,  7  Jur.  N.S.,  441.      See  also  Re  Bollit,  W.  N.  (93),  (.„_.,  „f 
195  (mortgagee).      In  Re  Doody,  1  Ch.  (93),  134,  Stirling,  J.,  allowed  the  nwvt^n^ee 
partner  of  a  solicitor  mortgagee  the  proportion  of  the  profit  costs  to  which  soijgjto^ 
he  would  have  been  entitled,  if  the  firm  had  been  acting  on  behalf  of 
mortgagees  not  connected  therewith 

(k)  Re  Fish,  2  Ch.  (93),  413. 

(0  Re  Pooley,  40  Ch.  Div.  1. 

(m)  Re  Barber,  31  Ch.  D.  665. 
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special  provision,  and  whether  the  estate  be  insolvent  or  not, 
be  allowed  profit  costs  of  an  action,  if  be  acts  as  solicitor  for 
a  co-executor,  co-trustee,  or  a  cestui  que  trust,  as  well  as  for 
himself,  the  order  being  in  such  case  so  framed  as  to  exclude 
any  extra  costs  occasioned  by  reason  of  the  solicitor  being  a 
party.  («) 

It  is  competent  to  a  cestui  que  trust  to  allow  the  costs  of 
a  .solicitor  trustee  entitled  to  profit  costs  at  a  lump  sum ;  but 
it  is  the  duty  of  the  latter  to  bring  to  the  notice  of  the 
former  the  rule  that  he  is  entitled  to  a  detailed  bill  of  costs, 
and  to  have  it  taxed.  If  the  solicitor  trustee  fails  to  give 
this  information,  and  it  can  afterwards  be  shown  that  the 
amount  retained  for  costs  was  excessive,  any  accounts  settled 
on  the  basis  of  the  correctness  of  this  amount  may  be  set 
aside,  if  challenged  within  a  reasonable  time,  (o) 

The  power  of  trustees  in  reference  to  investment  has  until 
lately  been  almost  invariably  regulated  by  the  instrument 
creating  the  trust ;  and  these  are  binding  upon  the  trustees. 
Subject  to  any  such  provisions,  very  large  powers  of  invest- 
ment (including  investments  on  real  securities)  are  now 
conferred  by  ss.  1-9  of  the  Trustee  Act,  1893.  By  this  Act 
the  Trustee  Act,  1888  (c.  59),  except  ss.  1  (definitions)  and  8, 
and  the  Trust  Investment  Act,  1889  (c.  32),  except  ss.  1 
(definitions)  and  7  (investment  of  sinking  funds  by  local 
authorities)  are  repealed,  (jp) 

The  Act  of  1893  like  that  of  1889  applies  to  the  funds  of  a 

(9t)  Re  Barber,  34  Ch.  D.  77 ;  Re  Doody,  I  Ch.  (93),  142.  As  to  the 
costs  to  which  a  solicitor  trustee  is  entitled  in  general,  see  Re  Corsellis, 
34  Ch.  Div.  675.  ^'^'L 

(o)  Re  Wehh,  1  Oh.  (94),  87,  where  relief  was  refused  after  nine  years' 
delay. 

(2:»)  See  also  the  Settled  Land  Act,  1882  (c.  38),  s.  21.  As  to  the 
Local  Loans  Act,  187.5,  mentioned  in  s.  5  (3),  of  the  Act  of  1893,  see  Re 
Maberley,  33  Ch.  D.  455.  The  special  Acts  of  many  corporations  and  local 
authorities  also  contain  powers  authorising  trustees  to  invest  on  their 
debentures  or  debenture  stock.  As  to  the  investment  of  money  under 
the  control  of  the  High  Court,  see  R.  S.  C,  O.  22,  r.  17  of  14  Nov.  1888, 
which  came  into  operation  on  the  26th  Nov,  1888 ;  and  as  to  powers  of 
investment  prior  to  the  passing  of  the  Act  of  1889,  see  the  following  pro- 
visions thereby  repealed,  namely,  22  &  23  Vict.  c.  35,  s.  32 ;  23  &  24 
Vict.  c.  38,  s.'ll ;  30  &  31  Vict.  c.  132 ;  34  &  35  Vict.  c.  47,  s.  13 ;  and 
Order  of  the  1st  February,  1861,  annulled  by  the  R.  S.  C,  1883,  see 
App.  O.  thereto. 

Before  the  Act  of  1888  leaseholds  were  not  as  a  rule  included  in  "real 
securities."  Re  Chennell,  8  Ch.  Div.  508 ;  Leigh  v.  L.,  W.  N.  (86),  191 ; 
Re  Boyd,  14  Ch.  D.  626.  See  now  s.  9  of  that  Act,  and  s.  5  of  the  Act  of 
1893,  and  as  to  charges  or  mortgages  made  under  the  Improvement  of 
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charitable  institution  incorporated  by  Act  of  Parliament,  {q)  Building 
and  (under  s.   17  of  the  Building  Societies  Act,  1894,  c.  47)  society. 
to  those  of  a  benefit  building  society,  (r)     It  gives  power  to  Power  to  vaiy. 
vary  the  investments,  but  subject  to  any  consent  required 
by  the  instrument  of  trust  (ss.  1  &  3).     It  applies  to  trusts  Act  retro- 
created   as   well   before   as  after  the  Act ;  and  the   powers  *^P^'=*i^^- 
thereby  conferred  are  in  addition  to  those  conferred  by  the 
instrument  of  trust,  if  any  (s.  4).  (s)  Personal 

A  trustee  is  not  justified,  in  the  absence  of  express  power  security  not 
for  that  purpose  contained  in  the  instrument  of  trust,  in  in-  ^^    °"*^  | 
vesting  by  way  of  loan  on  mere  personal  security ;  (<)  nor  on  ""^.^^^fg^to 
securities  payable  to  bearer,  (tf)  nor  on  an  equitable  mortgage  bearer ; 
by  way  of  deposit ;  nor  upon    a  second   mortgage ;  (u)  nor  nor  equitable, 
upon  a  contributory  mortgage ;  (v)  nor  upon  a  mortgage  to  second,  con- 
secure  the  retransfer  of  stock ;  (to)  and  even  when  he  makes  stock 
an  investment  on  authorised  securities,  he  must  exercise  his  mortgage, 
judgment  and  discretion  as  to  the  propriety  of  making  it  Discretion, 
under  the  circumstances,  (x)     He  is  not  in  general  justified 


Land  Improve- 
Land  Act,   1864,  ss.  5  and   6,  of  the  Act  of  1893,  also   Re  Howard,  ment  Act, 
2  Ch.  (92),  233.  ^'/'^  1864. 

As  to  the  coustraction  of  a  power  to  invest  in  "  public  companies,"  see  Power  to 
Re  Sharp,  45  Ch.  Div.  286  ;  in  companies  incorporated  by  Act  of  Parlia-  invest  in 
ment,  Elve  v.  Boyton,  1  Ch.  (91),  501.  "  public  com- 

(q)  Re  Manchester  Royal  Infirmary,  43  Ch.  D.  420.  panies,"  &c. 

(r)  See  s.   17.  and  before  the  Act.     Re  National,  &c..  Society,  ib.  431. 
A  building  society  is  by  s.  13  of  the  Act  of  1894  prohibited  from  making  Building 
advances  on  second  morti^ages.    P^»i  Societies  Act, 

(s)  It  was  held  by  D.  P.  that  the  expression  "  trust  funds  in  his  hands  "  1894  ; — second 
in  s.  3  of  the  Act  of  1889  applied  both  to  moneys  awaiting  investment,  mortgage. 
and  to  funds  already  in  a  state  of  investment.  Hume  v.  Loj^es,  A.  C.  (92), 
112  (where  the  instrument  of  trust  contained  no  power  to  vary  the  invest- 
ments). To  the.se  words  there  have  been  added  in  the  corresponding 
section  of  the  Act  of  1893,  namely  in  s.  1,  the  words  "whether  at  the  time 
in  a  state  of  investment  or  not."  As  to  ss.  1  and  4  of  the  present  Act, 
see  also  Re  Owthioaite,  3  Ch.  (91),  494 ;  Hume  v.  Lopes,  supra. 

{t)  It  has  recently  been  held  that  a  power  to  lend  to  a  particular 
trading  firm  does  not  authorise  the  making  or  continuing  of  a  loan  after  a 
change  in  the  persons  constituting  the  firm :  Re  Tucker,  1  Ch.  (94),  724 ; 
on  appeal,  W.  N.  (94),  161. 

(«)  Trustee  Act,  1893,  s.  7.  (u)  WoTm,an  v.  W.,  43  Ch.  D.  303. 

(«)  Webb  v.  Jonas,  39  Ch.  D.  660. 

(to)  Wliitney  v.  Smith,  4  Ch.  513. 

(x)  Blyth  V.  Fladgate,  1  Ch.  (91),  354 ;  Learoyd  v.  Whiteley,  12  App. 
733;  Smethurst  v.  Hastings,  30  Ch.  D.  490  (where  it  was  lield  that  a  mere 
sub-mortgage  with  covennnt  for  payment  of  the  money  was  free  from  Sub-mortgage, 
objection) ;  Sheffield,  &c..  Society  v.  Aizlewood,  44  Ch.  D.  412 ;  Re  Olive, 
34  Ch.  D.  70  ;  Re  Sahnon,  42  Ch.  Div.  351 ;  Re  Maherley,  33  Ch.  D.  458,  ^  <^^ 
where  there  was  a  direction  to  invest  in  the  purchase  of  land  in  Ireland, 
and  the  Court  considered  it  unsafe  so  to  do.      As  to  the  discretion  of 
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in  investing  upon  securities  attended  with  hazard,  (jj)  e.g., 
unfinished  houses.  But  by  the  Trustee  Act,  1893,  Amend- 
ment Act,  1894  (c.  10)  s.^4,  a  trustee  is  not  liable  for  breach 
of  trust  by  reason  only  of  his  continuing  to  hold  an  invest- 
ment -which  has  ceased  to  be  an  investment  authorised  by 
the  instrument  of  trust,  or  by  the  general  law. 

A  trustee  must,  in  selecting  investments,  as  in  the 
exercise  of  other  powers  and  duties,  hold  an  even  hand 
between  all  parties  interested ;  e.g.,  he  must  not  favour  a 
tenant  for  life  at  the  risk  of  the  remainderman,  nor  favour 
the  latter  at  the  expense  of  the  former,  (z) 

It  was,  until  lately,  a  general  rule  that  trustees  were  not 
justified  in  lending  more  than  two-thirds  of  the  value  of 
freehold  land  used  for  agricultural  purposes ;  nor  more  than 
a  half  where  the  land  derived  its  value  from  buildings 
erected  thereon.  They  were  not  justified  in  advancing  so 
much  as  a  half  in  the  case  of  buildings  used  in  trade  ;  and  a 
loan  in  contravention  of  these  rules  would  probably  have 
amounted  to  a  breach  of  trust.  Now  by  sect.  8  of  the 
Trustee  Act,  1893  (c.  53)  sect.  8,  corresponding  to  sect.  4  of 
the  Trustee  Act,  1888  (c.  59)  it  is  enacted  that  "(1)  no 
trustee  lending  money  upon  the  security  of  any  property 
shall  be  chargeable  with  breach  of  trust  by  reason  only  of 
the  proportion  borne  by  the  amount  of  the  loan  to  the  value 
of  such  property  at  the  time  when  the  loan  was  made,  pro- 
vided that  it  shall  appear  to  the  Court  that  in  making  such 
loan,  the  trustee  was  acting  upon  a  report  as  to  the  value  of 
the  property  made  by  a  person  whom  the  trustee  reasonably 
believed  to  be  (a)  an  able  practical  surveyor  or  valuer, 
instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried   on 


trustees  with  regard  to  investment,  see  Re  Broum,  29  Ch.  D.  889  ;  Bethell 
V.  Abraham,  17  Eq.  24  ;  Stewart  v.  Sanderson,  10  Eq.  26 ;  Re  Medland, 
41  Ch.  Div.  476.  As  to  the  construction  of  powers  to  invest  on  foreign 
securities,  see  Re  Langdale,  10  Eq.  39. 

(y)  Budge  v.  Gummow,  7  Ch.  719;  Learoyd  v.  Whiteley,  supra;  Smet- 
hurst  V.  Hastings,  supra  ;  Re  Olive,  supra.   Oa^^^ 

(z)  Re  Olive,  34  Ch.  D.  73;  Learoyd  v.  Whiteley,  12  A  pp.  733;  Re 
Godfrey,  23  Ch.  D.  483.  It  has  been  somewhat  recently  held  by  Keke- 
wich,  J.,  that  after  a  trust  legacy  has  been  properly  appropriated,  it  is  a 
breach  of  trust  to  vary  the  investment  without  reasonable  cause ;  and 
that  upon  the  legacy  falling  into  possession,  the  trustee  is  liable  to 
indemnify  the  legatee  against  any  loss  resulting  from  the  non-observance 
of  this  rule  :  Re  Walker,  59  L.  J.  Ch.  386. 

(«)  Re  Somerset,  I  Ch.  (94),  231. 
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business  in  the  locality  where  the  property  is  situate   or 

elsewhere,  and  that  the  amount  of  the  loan  does  not  exceed 

two  equal  third  parts  of  the  value  of  the  property  as  stated 

in  such  report,  and  that  the  loan  was  made  under  the  advice 

of  such  surveyor  or  valuer  expressed  in   such  report,  and 

this  section  shall  apply  to  a  loan  upon  any  property  of  any  Section  applies 

tenure,  whether  as-ricultiiral  or  house  or  other  property  on  *°  pi'operty  of 

1-11  -,        n  IT      1       -I  ij.^  jjQy  tenure, 

which  the  trustee  can  lawiuily  lend.  &c. 

"  (2)  No  trustee  lending  money  upon  the  security  of  any  Leaseholds ; — 
leasehold  property  shall  be  chargeable  with  breach  of  trust  lessor's  title, 
only  upon  the  ground  that  in  making  such  loan  he  dispensed 
either  wholly  or  partially  with  the  production  or  investiga- 
tion of  the  lessor's  title. 

"  (3)  No  trustee  shall  be  chargeable  with  breach  of  trust  Power  to 
only  upon  the  ground  that,  in  effecting  the  purchase  of  any  ^^^^'^    ^^^ 
property,   or  in   lending  money  upon  the  security  of  any  marketable 
property,  he  shall  have  accepted  a  shorter  title  than  the  '''*^''- 
title   which   a   purchaser   is,   in   the   absence   of  a   special 
contract,  entitled  to  require,  if,  in  the  opinion  of  the  Court, 
the  title  accepted  be  such  as  a  person  acting  with  prudence 
and  caution  would  have  accepted. 

"  (4)  This   section   shall   apply   to  transfers   of  existing  Section 
securities,  as  well  as  to  new  securities,  and  to  investments  *^  ^°*pec  ive. 
made  as  well  before  as  after  the  passing  of  this  Act,  except 
where  some  action  or  other  proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of  this  Act." 

A  valuation  must,  in  order   to  relieve   the  trustee  from  Valuation 

liability,  be  made  by  an  independent  valuer,  and  not  by  one  "^l'**^     ,    ^ 
''.  .  ..  indepeadent. 

instructed  by  the  intending  mortgagor.     This  is  an  old  rule 

of  the  Court ;  and  trustees  acting  in  contravention  thereof 

will    generally   be   liable   to    replace    any   money    lost    in 

consequence,  with  interest,  (h)     They   will,   in    general,  be 

also  liable  in  like  manner,  if  the  loss  arises  in  consequence  Improper 

of  their   lending   in    reliance    upon   a   valuation    which   is    '    '      ''  *■   ' 

improper  in  other  respects,  or  without  any  valuation  having 

been   made ;  (c)  or  if  they  lend  on  an  insufficient  security 

contrary  to   the  advice  contained    in    a   proj)er  report   and 

valuation    advising    against   the   same,  (d)      Moreover   the 

(/))  Fry  V.  Tapson,  28  Ch.  D.  268;  Rae  v.  Meek,  14  App.  558;  Smet- 
hurst  V.  Hastings,  30  Ch.  D.  490 ;  Re  Somerset,  1  Ch.  (94),  231. 
(e)  Re  Olivei  3i  Ch.  D.  70. 
(rf)  Blyth  V.  Fladgate,  1  Ch.  (91),  337. 
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valuation  must,  to  come  within  s.  8  of  the  Act  of  1893  above 
set  forth,  be  made  upon  the  trustees'  own  instructions 
directed  to  the  particular  investment,  (e)  and  proper  in- 
structions must  be  given  to  the  valuer.  (/) 

Before  the  passing  of  the  Trustee  Act,  1888,  trustees  who 
advanced  too  much  money  upon  a  security  which  was  in  all 
respects  proper,  except  as  to  the  amount  of  the  loan,  were 
liable  to  make  good  the  whole  of  the  sum  subsequently  lost 
to  the  estate.  ((/)  Now  by  virtue  of  s.  9  of  the  Trustee  Act, 
1893  (c.  63),  corresponding  to  s.  5  of  the  Act  of  1888,  they 
will,  in  such  case,  only  be  liable  to  make  good  the  excess 
over  and  above  the  amount  which  they  ought  originally  to 
have  advanced ;  but  they  are  not  entitled  to  the  protection 
afforded  by  this  section  unless  the  investment  which  has 
proved  deficient  was,  at  the  time  when  it  was  made,  a  proper 
one  in  all  respects  other  than  value.  (Ji) 

New  triistees  may  realise  an  insufficient  security  taken 
by  a  former  trustee,  without  giving  him  any  previous  option 
to  take  a  transfer  thereof;  and  may  afterwards  sue  the 
former  trustee  with  the  view  of  compelling  him  to  make 
good  the  deficiency.  (J) 

Trustees  are  justified,  upon  equitable  rules,  in  repairing 
real  estate  belonging  absolutely  to  an  infant ;  but  they  are 
not  justified  in  executing  more  repairs  than  the  circum- 
stances of  the  case  require,  nor,  in  making  improvements  (_/). 


Expenditure  of 
personal  estate 
in  repairs  of 
realty. 

Tenant  for  life 
and  re- 
mainderman ; 
— receiver. 


Unauthorised 

improvements. 

Insurance. 


1  Jur. 


As  to 


(e)  Ee  Walker,  59  L.  J.  Ch.  386 ;  Re  Somerset,  supra. 

If)  Re  Partington,  57  L.  T.  654. 

Ig)  Fry  v.  Taj^son,  28  Ch.  D.  268. 

(70  Re  Walker,  59  L.  J.  Ch.  386  ;  Re  Somerset,  supra. 

li)  See  Re  Salmon,  42  Ch.  Div.  368,  371 ;    Thornton  v.  StoMl, 
N.  S.,  751. 

(j)  Bridge  v.  Brown,  2  Y.  &  C.  181 ;  Re  Colyer,  55  L.  T.  344. 
tlie  jurisdiction  of  the  Court  to  sanction  the  expenditure  of  personal  estate 
in  repairing  real  estate,  where  both  real  and  personal  estate  are  subject 
to  the  same  trusts,  see  Comvay  v.  Fenton,  40  Ch.  D.  512 ;  Re  Be  Teissier, 
1  Ch.  (93)  153.  As  to  the  duty  of  trustees  to  reimir,  and  as  to  the 
incidence  of  the  expenses  thereof,  as  between  tenant  for  life  and 
remainderman,  see  Re  Hotchkys,  32  Ch.  Div.  416,  417 ;  Re  Courtier,  34  *. 
139;  De  Cordova  v.  Be  C,  4  App.  709;,i?e  Crawley,  28  Cii.  D.  431 ;  Ee 
Baring,  1  Cli.  (93)  61;  Ee  Williams,  W.  N.  (85)  158;  Ee  Barney, 
W.  N.  (94)  108;  and  as  to  permanent  improvements  see  Re  M.  of  Bute, 
27  Ch.  D.  196  (construction).  Upon  the  question  when  the  neglect  of  a 
tenant  for  life  to  repair  may  aftbrd  ground  for  the  appointment  of  a 
receiver,  see  Re  Fowler.  16  Ch.  D.  723.  As  to  the  liability  of  trustees  for 
making  unauthorised  improvements,  e.g.,  erecting  buildings  in  exercise  of 
a  bond  fide  discretion,  see  Vyse  v.  Foster,  8  Ch.  309  &  7  Ho.  L.  318.  As 
to  their  power  to  insure  against  fire,  see  s.  18  of  the  Trustee  Act,  1893 
(c.  53)  corresponding  to       *,of  the  Trustee  Act,  1888  (c.  59). 
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By  tlie'Conveyancino'  Act  1881  (c.  41)  p.  42;  extensive  Conv.  Act, 

.1       1881   ss  42  & 
powers  of  managing  an  infant's  real  estate  are  given  to  the  43_manacre- 

trustees  therein  referred  to,,  whether  the  infant  be  entitled  ment— main- 
in  fee  simple  or  in  tail,  or  be  tenant  for  life  only.  This  tei^^ce. 
section  and  s.  43  (which  is  fully  set  forth  in  a  subsequent 
part  of  this  work)  contain  very  full  powers  for  the  main- 
tenance and  education  of  infant  owners  of  property.  S.  42 
applies  only  to  land  and  interests  therein  (k)  while  s.  43 
applies  to  property  as  well  personal  as  real. 

Trustees  selling  property  under  a  trust  for  or  power  of  Power  to  sell 
sale  are  by  the  Trustee  Act  1893  (c.  53)  s.  13,  corresponding  ^Zj^^'^^^l' ^^{; 
to  the  Conveyancing  Act  1881  (c.  41)  s.  35,  empowered  to  1893,  s.  13. 
sell  or  to  concur  with  any  other  person  in  selling  either  by 
auction  or  by  private  contract.     Before  joining  with  any  When  trust 
other  person  in  selling  the    property   subject  to  the  trust  F'^^'^Ij*^  'Tu^ 
together  with  other  property  not  subject  thereto,  it  is  their  other 
duty  first,  to  see  that  such  a  mode  of  sale  is  beneficial  to  pi'opei'ty- 
their  cestuis   que  trust ;  and  secondly  to   decide  before  com- 
pletion and   acting  upon  proper  advice,  what  is  the  share  of 
the  sale  money  which   ought  to   be  paid  to  themselves  in 
resj^ect  of  the  trust  property  (l). 

A  trustee  is  not  allowed,  in  the  absence  of  express  power  Trust  not  to 
for  that    puipose  contained  in   the  instrument  of  trust,  to  ^'^  delegated. 
delegate  his  powers  or  duties  to  other  persons ;  but  he  is  not 
bound  to  do  everything  himself.     He  is  entitled  to  employ  a  Employment 
solicitor,   broker,  auctioneer,   or   agent,  in  cases  where   an  °^  solicitor,  &c. 
ordinary  man  of  business  would  do  i<o,  and  to  pay  out  of  the 
trust  estate  all  reasonable  costs   (including  counsel's  fees)  Counsel's  fees. 
and  expenses  thereby  incurred  (m).     A  trustee  or  executor 

"  Land  "  ;— 

{Ic)  See  also  s.  41  of  this  Act  and  Re  Sparrow,  1  Cli.  (92)  412,  also  the  i  ggi '. ' 

Settled  Land  Act,  1882,  ss.  59  &  GO      As  to  the  meauiug  of  "  land,"  see  gplf ij^j  t  ^^a 
s.  2  of  the  Acts  respectively.  ^  .    -.qq^ 

(I)  Be  Cooper,  4  Ch.  D.  802,  see  S.  C  as  to  the  mode  of  apportioning        ' 
sale  money  in  such  cases.  Apportionment 

As  to  the  power  of  trustees  to  give  receipts,  see  s.  20  of  the  Trustee  sale  money. 
Act,  1893,  corresponding  to   s.  36   of  the   Conv.   Act  of   1881  (c.   41).  Trustee  Act, 
Elliot   V.    Merryman,   2   Atk.    4     and    notes  thereto   in    1    Wh.   &  Tu.  1893,  s.  20  ;— 
L.  C.  Eq.  72  ;  Anson  v.  Potter,    13  Ch.  D.  141,  see  also  the  repealed  Power  to  give 
provisions  of  22  &  23  Vict.  c.  35  and  23  &  24  Vict.  c.  145,  s.  29.  receipts. 

Until  lately  trustees  were  not  entitled  to  put  up  property  for  sale  Xrustee  A  >t 
subject  to  depreciatory  conditions.  See  now  the  Trustee  Act,  1893,  ^093  gg  W 
ss.  14,  15,  the  former  corresponding  to  s.  3  of  the  Trustee  Act,  1888  (c.  59).  ■.  c  ._1t)  ' -.^p' 

(m)  Ke  Speight,  22  Cli.  Div.  757  ;  9  App.  1 ;  Lee  v.  Sanlcey,  15  Eq.204;  ^iato,.„  l^^' 
Barnes  v.  Addn,  9  Ch.  244  ;   Fry  v.  Tapson,  28  Ch.  D.  270  ;  Be  Gasquoine,  jjtions 
1  Ch.  (94)  470  ;  Bustock  v.  Floyer,  1  Eq.  2fJ,  as  explained  by  Lindley,  L.J., 
in  Be  Speigld,  supra. 
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Agent  to  may  employ  an  ageut  to  collect  numerous  small  debts  (n). 

collect  debts,    jj^  -^  ^^^^  entitled  to  employ  a  house  agent  to  collect  rents ; 

Remuneration  ^^^  ^*^^  *^  ^  matter  of  course— Only  if  a  person  of  ordinary 
business  capacity  would  require  so  to  do  in  a  like  case,  in 
dealing  with  his  own  property ;  and  he  must  exercise  his 
judgment  as  to  what  is  a  reasonable  amount  of  remunera- 

Dishonest  tion  for  such  employment  (o).  When  a  trustee  or  executor, 
in  a  proper  case,  employs  a  broker  to  buy  or  sell  securities 
for  money  and  the  trust  property  or  money  is  lost  by  his  so 
doing,  he  is  not  liable  to  make  good  the  loss,  if  he  has 
followed  the  course  usual  in  such  cases  ;  e.g.  if  a  trustee,  in 
purchasing  securities  on  the  Stock  Exchange  pays,  in 
accordance  with  the  usual  custom,  the  purchase  money 
mentioned   in  the  bought  note  to  a  broker  of  good  credit, 

Remittance  of  who  immediately  absconds  therewith  {p).     So  also  a  trustee 

money  o  ^^  executor  may  remit  money  to  a  co-executor  or  trustee  or 

agent.  ^     -^  ...  .  i 

other  agent  in  good  credit  living  at  a  distant  place,  where 

the  money  is  payable — for  the  purposes  of  the  trust,  and  so 

Trustee  Act,     as  to  enable  the  latter  to  pay  the  same.     The  power  of  a 

SI   't^--—'     trustee  to  employ  agents  has  been  extended  by  statute.     By 

banker.  '         s.  17  of  the  Trustee  Act  1893  corresponding  to  s.  2  of  the 

Trustee  Act  1888  (c.  59)  (5),   a    trustee    may    permit   his 

solicitor  to  receive  the  proceeds  of  property  sold  in  execution 

of  the  trust,  and  may  appoint  a  banker  or  solicitor  to  receive 

money  payable  under  a  policy  of  assurance.     This  section 

will  not  authorize  a  trustee  to  delegate  his  trust  either  to  a 

solicitor,  co-trustee  or  to  a  stranger,  whether  acting  under  a 

power  of  attorney  or  otherwise  (r). 

Opinion  of  A  trustee  is  entitled  to  take  the  opinion  or  direction  of  the 

Court.  Court  in  any  case  of  doubt  or  difficulty  in  the  execution  of 

Trustee  the  trust.     If,  instead  of  applying  to  the  Court,  he,  on  his 

evia  rng   10m  ^^^   ^^^P^^^^^^-^^^J'   deviates   from    the    provisions    of    the 

of  trust.  instrument   of   trust,    the   onus  will   be    cast   upon  him  to 

justify  the  course  adopted,  (s)     If  he  desires  to  invoke  the 

aid  of  the  Court,  he  may  do  so  by  commencing  an  action  for 

(»0  Re  Brier,  26  Ch.  D.  243,  supra,  p.  281. 

(o)  Re  Weull,  42  Cli.  D.  678. 

(j))  Speight  v.  Gaunt,  9  App.  1. 

(5)  Kendered  necessary  by  the  decision  in  Re  Bellamy,  24  Ch.  Div.  387. 
See  also  Re  Flower,  27  Ch.  D.  592,  s.  56  of  the  Conveyancing  Act,  1881 ; 
Daij  V.  Woolwich,  (tc,  Societi/,  40  ib.  491. 

(";•)  Re  Hetliiig,  3  Ch.  (93)  280. 

's)  Worman  v.  W.,  43  Ch.  D.  309. 
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havino;  tbe  trust  executed  under  the  direction  of  the  Court  Action  for 

,  .  n    ,1  •  /a\  \.     execution  of 

where  the  circumstances  of  the   case  so  require ;  {t)    or  by  trusts. 

submitting    any   questions   or   matters    for    the   opinion   or 

determination  of  the  Court  by  proceedings  under  0.  6,  r.  6,  0.  6,  r.  6, 

which,  as  already  stated,  correspond  to  those  by  originating  ^gg*  "_  ^^Z 

summons  in  the  Chancery  Division,  or  by  availing  himself  of 

the  protection  afforded  by  s.  42   of  the  Trustee  Act,    1893 

(corresponding  to  the  Trustee  Eelief  Acts,  1847  and  1849), 

according  to  circumstances. 

Upon    the    winding-up    of    a    trust,    or   the    distribution  Release  on 
,  ,,.,1  ,        f        ^  ^  winding-up 

among  residuary  legatees  of  the  estate  ot  a  deceased  person,  ^.^.^^^  ^^^ 

it  is  usual  for  the  cestuis  que  trust  or  legatees  to  execute  or 

sign    a  release  to   the  trustees  or  personal  representatives. 

The    release    is  generally  given  by  instrument  under  seal, 

though  it  would  appear  that  this  cannot  be  insisted  upon,  (u) 

The  release  is  prima  facie  a  bar  to  the  taking  of  the  accounts  When  a  bar  to 

under  the  direction  of  the  Court.    But  if  it  has  been  obtained  *^|jJJ|  ac- 

fraudulently,    or   by   undue   influence,    or   if    the    mateiial  Court. 

recitals  or  the  accounts  therein  contained  or  referred  to  are  Release 

untrue  or  incorrect,  it  is  liable  to  be  set  aside;  and  in  that  improperly  ob- 

.„  ,  ,  1    •        ,      T  ,1      .         ,  •    1   •     .     tamed,  &c. 

case  it  will  be  no  bar  to  a  claim  to  have  the  trust  carried  into 

execution  or  the  estate  administered  (as  the  case  may  be) 

under  the  direction  of  the   Court,  (y)     The  release  is  also 

liable  to  be  set  aside,  if  it  has  been  given  under  a  mistake,  given  by 

or  where  full  information  as  to  the  amount  of  the  estate  has 

not  been  furnished  to  the  releasing  parties,  (w) 

Section  X. — Duties  of  Trustees. 

The  Court  requires  the  utmost  good  faith  on  the  part  of  a  Good  faith, 
trustee  in  relation  to  the  trust  property  committed  to   his 
charge,  and  to  the  duties  of  his  office.     He  must  also  show  Diligence,  &c. 
due  diligence  and  attention  in  the  discharge  of  his  duties. 

(i)  As  to  the  immunity  of  a  trustee  or  personal  representative  making  Power  of 
bond  fide  payments,  &c.  under  power  of  attorney  given  by  a  person  who  Attorney ; — 
has  subsequently  died,  or  has  purported  to  revoke  the  same,  see  s.  23  of  Trustee  Act, 
the  Trustee  Act,  1893,  corresponding  to  s.  26  of  22  &  23  Vict.  c.  35,  also  1893,  s.  23 ; 
8S.  8  &  9  of  the  Conv.  Act,  1882  (c.  39).  Conv.  Act, 

(m)  See  Lewin.  398.  1852,  ss.  8,  9. 

(»)  Brooks  V.  Sutton,  5  Eq.  361 ;  i?e  Wehb,  1  Ch.  (94),  80,  85. 

(w)  Be  Garnett,  31  Ch.  Div.  1,  where  the  release  was,  more  than  twenty  Delay; — Cove- 
years   after   its   execution,   declnred   not  to  be   binding.     See  S.   C.    33  nant  to  settle 
Ch.  Div.  300,  upon  the  question  how  far  property  coming  to  a  wife  upon  after-acquired 
the  getting  aside  of  such  a  release  is  bound  by  a  covenant  for  settlement  of  property, 
after-acquired  property  (construction).     ^44- 
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He  is  bound  to  take  the  same  care  of  the  trust  property  as  a 
prudent  person  would  take  of  his  own  ;  and  the  rule  is  the 
same  even  where  the  trustee  is,  by  the  terms  of  the  instru- 
ment of  trust,  entitled  to  be  remunerated  for  his  services,  (a;) 
Instrument  But  this  rule  is  suViject  to  the  qualification  that  he  must 
^    ^"^  '  act  in  accordance  with  the  provisions  of  the  instrument  of 

trust.  (?/)     A  person  may  invest  his  own  money  upon  any 
securities   he   pleases,  however   speculative   they  may   be ; 
while  a  trustee  is  bound  to  confine  himself  to  that  class  of 
investments  (if  any)  which  are  authorised  by  the  instrument 
creating  the  trust,  or  if  none,  to  investments  authorised  by 
law,  and  to  avoid  those  which  are  of  a  hazardous  nature,  (z) 
Trustee  should      Where  there  are  more  trustees  than  one,  they  must  act 
jt^in  y-       jointly  but  each  must  exercise  his  own  judgment.     Where  a 
trust  requires  active  duties  on  the  part  of  trustees.  Equity 
recognizes  no  such  character  as  a  passive  trustee ;  but  all 
Eeliance  on  co-  are  acting  trustees.     If  one  trustee  rely  upon  the  judgment 
trustee.  ^^  j^-g  co-trustee,  instead  of  acting  on  his  own  judgment,  and 

thereby  loss  accrue  to  the  estate,  he  will  be  personally  liable 
to  make  it  good  (a). 
Property,  When  a  person  is  appointed  trustee,  it   is   his   duty  to 

title  deeds     inform  himself,  as  soon  as  possible,   of  the  nature  of  the 

notice,  &c.  '- 

trust  property,  and  when  the  nature  of  the  case  permits  to 
procure  a  conveyance  or  transfer  thereof  to  himself,  and 
obtain  possession  of  the  title  deeds  (6)  and  in  all  cases,  to 
see  that  he  gets  the  whole  of  the  trust  property  into  his 
hands,  or  under  his  control.  When  the  trust  property 
consists  of  a  chose  in  action,  or  of  an  equitable  interest, 
and  he  is  not  entitled  to  an  immediate  transfer  of  the 
legal  interest,  he  must  give  notice  of  his  own  interest 
as  trustee,  to  the  debtor,  or  to  the  trustees  in  whom  the 
Getting  in  legal  interest  is  vested,  as  the  case  may  be.  (c)  He  must 
debts,  &c.  show  due   diligence  in   getting  in  all  debts  and  choses  in 

action  (d)  and  in  realising  property  invested  on  insufficient 

(x)  Jobaonv.  Palmer,  1  Ch.  (93)  71 ;  Ex  parte  Ogle,  8  Ch.  711. 

\y)  Re  Brogden,  38  Ch.  Dlv.  554 

(z)  Learoy'd  v.  Whiteley,  12  App.  733  ;  Rae  v.  Meek,  14  App.  569. 

(a)  Fry  v.  Tafson,  28  Ch.  D.  270,  279  ;  Compare,  pp.  275,  et  seq,  supra, 
as  to  personal  representatives. 

(b)  Lloyds,  &c.,  Co.  v.  Jones,  29  Clu  D.  221. 

(c)  See  Ward  v.  Duncomhe,  A.  C.  (93),  369  ;  Jacob  v.  Lucas,  1  B.  442. 
Wilful  default.      (d)  A  trustee  is  not  liable,  as  for  wilful  default  to  account  for  rents  of 

real  estate  the  existence  of  which  he  could  not  with  reasonable  diligence 
have  ascertained,  and  which  in  fact  never  came  to  his  knowledge :  Youde 
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or  hazardous  security,  (dd)    He  is  also  loound,  at  tlie  expense  of  Protection  of 
the  trust  estate,  to  prosecute  and  defend  all  necessary  proceed- 
ings for  the  preservation  and  protection  of  the  trust  property. 

When  new  trustees  are  appointed  in  the  place  of  former  New  trustees, 
trustees,  they  ought  to  look  into  the  trust  documents  and  notices  &c. 
papers,  to   ascertain  what  notices   appear   among   them  of 
incumbrances   and   other  matters   affecting  the   trust ;    but 
they  are  not  fixed  with  notice,  through  retiiing  trustees  of 
incumbrances  of  which  no  notice  appears  amongst  the  trust 
documents,  and  the  existence  of  which  though  known  to  the 
retiring  trustees  is  not  disclosed  to  themselves;  (e)  nor  are  Dealings  of 
they  bound  to  inquire  into  all  the  dealings  with  the  trust  ^'^''™"\ 
fund  from  the   origin  of  the  trust,  or  to  pursue  every  past 
trustee  who  might  by  any  means  whatever  have  become  liable 
to  pay  more  than  the  actual  tnist  funds  handed  over  (/). 

A  trustee   or   personal  representative   is,  like  any  other  Trustee,  &c., 
accounting  party,  bound  to  keep  clear  and  distinct  accounts   ouatTand  to 
of  the  property  belonging  to  the  trust  or  estate  which  he  is  have  them 
bound  to  administer  {g)  and  he  must  be  always  ready  with  ^^"'"'^1^  ready. 
his  accounts   (A).      His  neglect   in   this  respect  may  be  a  ^"^^^'^^^  '■> 
ground  for  charging  him  with  interest,  (i)  and  his  neglect  or 
refusal  to  furnish  accounts  when  required   so  to   do   is   a 
ground  for  making  him  pay  the  costs  of  an  action  which  may 
thereby  be  rendered  necessary  (j). 

A  trustee  is  as  a  rule  entitled  to  the  custody  of  all  docu-  Custody  of 
ments  relating   to  the  trust,  including  the  instrument   by  instrument  of 
which  it  has  been  created ;  and  it  is  in  general  his  duty  to 
keep  them  under  his  own  control ;  but  a  legal  tenant  for  life  of  tenant  for 
real  estate  (li)  and  since  the  passing  of  the  Settled  Land  Acts,  ^  ^^  j    ^ 
an  equitable  tenant  for  life  is  entitled  to  the  custody  of  the 


V.  Cloud,  18  Eq.  634.  See  observations  on  p.  281  as  to  the  liability  of  a 
personal  representative  for  wilful  default  which  are  equally  applicable  to 
a  trustee  under  an  express  trust. 

{dd)  But  see  the  Trustee  Act  1893,  Amendment  Act  1894,  (c.   10) 
8.  4,  supra,  p.  476. 

(e)  Hallows  v.  Lloyd,  39  Oh.  D.  686. 

(/)  Be  Forest  of  Bean,  &c.  Co.,  10  Ch.  D.  453;  Phipps  v.  Lovenrove, 
16  Eq.  90. 

(g)  Freeman  v.  Fairlie,  3  Mer.  43 ;  Payne  v.  Emus,  18  Eq.  356. 

(h)  Pearse  v.  Green,  1  J.  &  W.  135;  Springeft  v.  Dashicood,  2  Giff.  526. 

(i)  Pearse  v.  Green,  supra;  Eishton  v.  Grissell,  10  Eq.  393. 

(J)  Springett  v.  Dashwood,  supra.     As  to  the  costs  of  accounts  required  Costs  of 
from  trustees,  see  Re  Bosivorth,  58  L.  J.  Cii.  432.  accounts  re- 

(k)  Leathes  v.  L.,  5  Ch.  D.  221,  and  cases  there  cited ;  Re  Beddoe,  1  Ch.  quired  by 
(93)  547 ;  Field  v.  F.,  1  Ch.  (94)  425.  beneficiary. 

2  I  2 
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Right  to  be       title  deeds  (Z)  and  tlie  Court  has  a  judicial  discretion  inde- 

sion°&c.''°^^^^'  pendently  of  those  Acts  to  make  an  order,  hut  with  proper 

safeguards,  that  the  latter  he  let  into  possession  or  receipt 

of  the  rents  and  profits  of  the  settled  property,  (m)     The 

Trustee  bound  trustee  is  bound  upon  request  to  produce  to  the  cestui  que 

o  pio  "ce         ^^.^^^   ^j^g   instrument   creating   the   trust  and  all  other  the 
trust  aeea,  &c.  "_ 

documents  above  referred  to  which  are  in  his  possession,  (^mm) 

Information  as  a,ncl  he  must  also  give  to  the  cestui  que  trust  all  proper  informa- 
tion as  to  the  dealings  with  and  position  of  tlie  trust  estate. 
Where  the  trust  estate  is  invested   on  mortgage,  it  is  not 
sufiicient  for  the  trustee  merely  to  say,   "  I  have  invested 
the   trust   money  on  a  mortgage."     He   must   produce   the 
Authority  for    mortgage  deeds,  so  that  the  cestui  que  trust  may  thereby  be 
t>-Hst  to  obtain  ^'hle  to  ascertain  that   the   trustee's   statement   is   correct ; 
information       and    where    a    portion    of  the    trust    estate   is   invested   in 
Enffland*^    °     Consols,  the  cestui  que  trust  is  entitled  to  an  authority  from 
the  trustee  to  enable  him  to  make  proper  application  to  the 
Bank,  so  that  he  can  not  only  verify  the   trustee's  state- 
ment, but  also  ascertain  whether  there  is  any  distringas  or 
Trustee  not       charging  order  affecting  the  fund,  (n)     It  is,  however,  no 

bound  to  assist  part  of  the  duty  of  the  trustee  to  assist  his  cestui  que  trust  in 
in  incumbering       ,,.  .  ,       .         n  •      •  />•!•,  ,  ■,       7  n-        i  • 

selling  or  incumbering  his  benencial  mteiest  by  telling  him 

what  incumbrances  the  cestui  que  trust  has  created,  nor  which 

of  the  incumbrancers  have   given  notice  to  the  trustee  of 

nor  to  answer   their  respective  charges.     The  trustee  is  under  no  obligation 

inquiries  from   ^^  answer  any  such  inquiries  of  a  stranger  about  to  deal 
strangers.  .  . 

with  the  cestui  que  trust,  (o) 

Distribution  of      Trustees  or  executors  who  bond  fide,  and  upon  an  erroneous 

wrono-  persons  Construction  of  their  testator's   will,   distribute  the   estate 

among  the  wrong  persons,  are  liable  to  make  good  the  same 

to  the  persons  really  entitled,  with  interest  at  4  per  cent,  (p) 

Counsel's  The  opinion   of  counsel  will  afford  no  indemnity  to  them 

opinion.  j^^  |.-[^-g  respeet.     They  should  invoke  the  aid  of  the  Court 

in  cases   of  difficulty  instead   of  taking  the  responsibility 

(I)  Re  Burnahy,  42  Ch.  D.  621.  As  to  the  custody  of  title  deeds  ia 
other  cases,  see  Wright  v.  Eohothmn,  33  Ch.  D.  106;  Ex  parte  Rogers, 
26  Ch.  D.  31  ;  Stanford  v.  Roberts,  6  Ch.  307. 

(m)  Re  Wi/thes,  2  Ch.  (93)  369 ;  Re  Newen,  2  Ch.  (94)  297. 

Imm)  Re  Cowin,  33  Ch.  D.  179  :  Re  Wythes,  supra. 

(n)  Re  TiUott,  1  Ch.  (92)  89.  ^^^^ 

(o)  Low  V.  Bouverie,  3  Ch.  (91)  82. 

{p)  Re  Hulkes,  33  Ch.  D.  552,  approved  by  Lindley,  L.J.,  in  Re  Sharpe, 
1  Cii.  (92)  170 ;  HilUard  v.  Fulford,  4  Ch.  D.  389 ;  Rogers  v.  Ingham, 
3  Cii.  Div.  351. 
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upon  themselves.     A  like  rule  applies  to  an  administrator 

who  distributes   the  estate   of  his  intestate   among  persons 

who  are  not  his  next  of  kin.    Trustees  and  personal  repre-  Proof  of  title 

sentatives  are,  in  cases  of  doubt,  entitled  to  strict  proof  of  ^[  ^^*''"'  ^^"^ 

the  title  of  the  claimants  before  parting  with  the  trust  funds 

or  estate,  (q) 

If  a  trustee  pay  or  transfer  to  a  beneficiary  his  share  or  Liability  for 
interest  in  the  tru^t  property  after  notice  of  a  valid  assign-  ^H^ibfred' 
ment  or  incumbrance  thereof,  he  will  be  liable  to  make  good  shaie  to 
the  same  to  the  assignee   or  incumbrancer  if  it  be  thereby  oeiieficiary ; 
lost  to  him.  (r) 

When  real  or  leasehold  estate  is  conveyed  to  trustees  upon  for  allowing 
trust  for  sale,  they  must  not  allow  it  to  remain  unsold  for  |?e^'^aTn  unsold 
an  unreasonable  time ;  for  if  they   do,    they   may  be  held 
liable  for  the  loss  thereby  occasioned ;  (s)   but  not  if  they  Discretion  to 
have  postponed  the  sale  in  exercise  of  an  absolute  discretion  1"^''  ^'""^^  ^'^  ^* 
enabling  them  so  to  do.  (f)     A  cestui  que  trust  is  not  entitled 
to  commence  an  action  to  interfere  with  such  discretion  so 
long  as  it  is  honestly  exercised,  (it) 

When  residuary  personal  estate  is  bequeathed  to  a  person  Conversion  of 
for  his  life,   with  remainders  over,   then    even   if  the   will  gst'ite'^^^- 
contains  no  direction  for  investment,  it  is  the  duty  of  the  queathed  to 
trustees  to  call  in  and  convert   into  money  all  such,  parts  ^'^ 
of  the  estate  as  are  of  a  wasting  kind,  or  as  do  not  consist 
of  investments    authorised    by   law ;  (v)   e.g.    leaseholds   or 

(g)  Re  Knight,  26  Ch.  Div.  82. 

(r)  West  London,  &c.,  Banli  v.  Reliance,  &c.,  Society,  29  Ch.  Div.  954 ; 
Re  Neil,  62  L.  T.  649. 

(s)  Fry  V.  F.,  27  B.  144. 

(t)  Re  Norrincjton,  13  Ch.  D.  664. 

(m)  Re  Blahe,^ 29  Ch.  Div.  917;  Camden  v.  Murray,  16  Ch.  D.  161.     As  Determination 
to  the  determination  of  a  trust  for  sale  by  reason  of  the  cestui  que  trust  of  trust  for 
allowing  the  property  to  remain  unsold,  see  Midlow  v.  Bigg,  I  Ch.  Div.  385  ;  sale — ^election 
Re  Davidson,  11  ib.  341;  Re  Gordon,  6  Cli.  D.  531 ;  Meek  v.  Devenish,  ib.  — reconver- 
566 ;  Re  Tiveedie.  27  ib.  315 ;  Re  Lewis,  30  Ch.  D.  654.  sion. 

A  power  of  sale  for  the  purposes  of  division  among  persons  becoming  Power  of  sale  ; 
absolutely  entitled  on  the  death  of  a  tenant  for  life  is  nut  necessarily  void  — remoteness, 
for  remoteness;  and  it  may  be  exercised  within  a  reasonable  time  after  all 
the  beneficiaries  have   become  absolutely   entitled :   Re   Sudeley,  1  Ch. 
(94)  334. 

The  fact  that  a  trust  for  sale  contained  in  a  will  is  void  for  remoteness  Invalid  trust 
will  not  prevent  the  will  from  taking  effect  in  other  respects  in  favour  of  for  sale, 
persons  who  can  be  ascertaiiied  within  legal  limits :  Re  Daveron,  3  Ch. 
(93)  421 ;   Goodier  v.  Edmunds,  ib.  455. 

(v)  Hoice  V.  Dartmouth,  7  Ves.  137 ;  2  Wh.  &  Tu.  L.  C.  Eq.  321.     As  to  Fund  to 
investments  authorised  by  law,  see  supra,  p.  474.     As  to  the  construction  "  sink  into 
of  a  direction  that  a  fund  shall,  in  a  certain  event,  sink  into  and  form  residue." 


jersons  m 
succession. 
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terminable  annuities  to  invest  the  moneys  thereby  produced 
upon  authorised  investments,  and  to  pay  only  the  income 
thereof  to  the  tenant  for  life,  leaving  the  corpus  un- 
diminished for  the  persons  entitled  in  remainder.  But  if  it 
Contrarj'  in-  appear  by  the  testator's  will,  that  he  intended  the  tenant  for 
tention.  j^^-^  ^^  enjoy  the  income  of  the  property  in  specie,  effect  will 

be  given  to  that  intention ;  {iv)  and  the  tenant  for  life  will 
be  entitled  to  the  income  actually  produced  from  the  day 
Authorised       of  the  testator's  death.     The  tenant  for  life  will  have  the 
inve>tmei)ts      ^--j^g   right   as    to    authorised    investments   existing   at   the 

right  or  tenant  ,      -i        i  i  i        •  •        -,  i  • 

for  life.  testator  s  death,  even  when  he  is  not  entitled  to  the  enjoy- 

Unauthorised    ment  in  specie  of  the  whole  residue,  (a;)  but  as  to  unauthorised 

investments,     investments   which    have   remained   unconverted    for   more 

than  a  year  after  the  testator's  death,  the  tenant  for  life  is 

entitled   as  from   the   day  of  the   testator's   death,   to   the 

interest  of  so  much  Consols  as  the  amount  which  would  have 

been  realised  by  a  conversion  thereof  at  the  end  of  the  year 

after  the  death  of  the  testator,  would  have  purchased  at  the 

Discretion  to     end  of  the  year,  {y)  This  is  the  rule  whether  the  will  does 

postpone  con-    qj.  ^qq^  ^ot  contain  a  trust  for  conversion,  with  a  discretion 

for  the  trustees  to  postpone  the  same — i.e.  if  it  contain  no 

direction  or  indication  of  intention  that  the  tenant  for  life 

shall  enjoy  the  actual  income  until  conversion.  (2) 

Property  pro-        When  property  is  at  the  testator's  death  so  laid  out  as  to 

ducing  aige     -^     secure,  and  to  produce  a   large   income,  but  cannot  be 

income.  '  1  &  ' 

immediately  converted  without  damage  to  the  estate,  a  value 
should  be  set  upon  the  property,  and  the  tenant  for  life  will 
be  entitled  to  interest  at  4  per  cent,  on  such  value  from  the 
testator's  death ;  the  rest  of  the  income  will  be  invested  and 


J/ 


part  of  the  residue,  where  the  residue  is  given  to  persons  in  succession, 
see  I'iqott  v.  P.,  W.  N  (93)  115.  As  to  such  a  direction  generitlly,  see 
Be  Palmer,  3  Ch.  (98)  369.  '^^o/^ 
/.J /('>/'*'■  (if)  Sarris  v.  Poyner,  1  Drew.  174;  Re  Thomas,  3  Ch.  (91)  487; 
'^  '  Be  Chancellor.  26  Ch.  Div.  42  (profits  of  husiness);  Thurshy  v.  T,  19  Eq. 
395 ;  Simpson  v.  Lester,  4  Jur.  N.  S.  1269 ;  Re  Leonard,  29  W.  K.  234 ; 
Re  Holden,W.  N.  (88)  33;  Tickner  v.  Old,  18  Eq.  422;  Macdonald  v. 
Irvine,  8  Ch.  Div.  101 ;  Re  Armitage,  3  Ch.  (93)  337  (increase  in  value  of 
company  siiares).  <:^^it 

(x)  Brown  v.  GellatJy,  2  Ch.  751 ;  Re  Sheldon,  39  Ch.  D.  50. 

(y)  Brown  v.  Gellatly,  2  Ch.  760;  but  see  Hope  v.  D' lledouville,  2  Ch. 
(93)  361. 

(z)  Dimes  v.  Scotf,  4  Russ.  195 ;  Brown  v.  Gellatly,  supra ;  Re  Thomas, 
3  Cb.  (91)  482. 
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the  tenant  for  life  will  also  be  entitled  to  the  income  arising 
from  such  investment,  the  corpus  being  secured  for  the 
benefit  of  the  remaindermen,  (a) 

Where  a  will  contains  an  express  direction  for  the  con-  Right  to 
version  of  estate  whether  real  or  personal  and  for  investment  *°''"^g"^[^ 
for  the  benefit  of  persons  entitled  in  succession,  with  a 
discretion  to  retain  any  investment  existing  at  the  testator's 
death,  though  of  an  unauthorised  description,  this  will  not 
of  itself  entitle  the  tenant  for  life  to  the  enjoyment  in  specie 
of  the  income  of  the  property  retained  in  exercise  of  the 
discretion  so  given.  Some  further  indication  of  intention  is- 
required.  (&)  If,  however,  the  will  gives  to  the  trustees  a 
mere  discretionary  power  to  convert,  the  Court  will  not 
interfere  with  the  discretion  of  the  trustees,  and  the  tenant 
for  life  will  be  entitled  to  the  inc  tme  in  specie  until  the 
conversion,  (c) 

In  the  cases  considered  above  the  conversion  takes  place  Reversionary 

for  the  benefit  of  the  remainderman ;  but  if  such  a  gift  as  P^^P^'^  7- 

above  mentioned  include  reversionary  property,  such  property 

must  be  in  like  manner  converted  for   the   benefit  of  the 

tenant  for  life.     If,  however,  it  be  allowed  to  remain  uncon-  Rights  whea 

verted  till  it  falls  into  possession,  it  must  then  be  apportioned  i*  remains  uu- 

.,,.  ...,  converted. 

as   between   capital   and    income,   by  ascertaining  tne  sum 

which,  put  out  at  interest  at  4  per  cent,  per  annum  on  the 
dny  of  the  testator's  death,  and  accumulating  at  compound 
interest  calculated  at  that  rate  with  yearly  rests  and  deduct- 
ing income  tax,  would,  with  the  accumulations  of  interest, 
have  produced,  on  the  day  of  receipt,  the  amount  actually 

(a)  Meyer  v.  Simonsen,  5  D.  G.  &  Sm.  726 ;  Broivn  v.  Gellatly,  supra ;  Increase  in 
Re  Godden,  1  Ch.  (93)  292  ;  Re  Eaton,  W.  N.  (94)  95.     As  to  tije  rights  of  value  of  pro- 
general  and  residuary  legatees   where   property  subject    to   a   trust   for  perty ; — 
conversion  has  been  allowed  to  remain  in  specie  and  has  increased  in  legatees, 
value  in  the  meantime,  see  Re  CampibeU,  3  Ch.  (93)  468. 

As  to  the  apportionment  of  jirofit  and  loss  in  carrying  on  a  business,  &c..  Business ; — 
between  tenant  for  life  entitled  to  such  profits  and  the  remaindermen,  see  profit  and 
Gow  V.  Forster,  26  Ch.  D.  672 ;  Broione  v.  Collins,  12  Eq.  586 :  Junes  v.  loss. 
Ogle,  8  Ch.  192;  Bouch  v.  Sproule,  12  App.  385;  Re  Malam,  W.  N.  (94) 
ltj3;  Straker   Y.Wilson,  6  Ch.  503;   Re  Armitage,  3  Ch.  (93)  337;   Re 
Alshury,  45  Ch.  D.  237;  Re  Hill,  50  L.  J.  Ch.  551  (unauthorised  employ- 
ment of  trust  funds  in  trade),  and  as  to  the  respective  rights  of  tenant  for  Funds  to 
life  of  residue  and  remainderman  in  the  income  of  funds  set  apart  to  provide  for 
provide  for  contingent  or  future  legacies  and  annuities,  see  Re  Whitehead,  contingent 
1  Ch.  (94)  678.  a  J-L  payments. 

(5)  Re  lliomas,  3  Ch.  (91)  486;  but  see  Re  Sheldon,  39  Ch.  D.  53; 
Gray  v.  Siggers,  15  Ch.  D.  74.  « 

(c)  Re  Leonard,  29  W.  R.  234.    ^'^^ 
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Trusts  for 
accumulation ; 
perpetuity. 


Thellusson 
Act. 


Exceptions ; — 

debts, 

portions. 

Four  periods 
alternative. 


Insufficient 
security ; — ■ 
apportionment 
of  loss. 

Trusts  after 
estate  tail. 

Maintenance. 
Invalid  power. 


Trust  to  work 
out  quarries, 
&c. 


received ;  and  the  sum  so  ascertained  should  be  treated  as 
capital,  and  the  residue  as  income,  (d) 

Trusts  for  accumulation  of  income  whereby  property 
whether  real  or  jjeryonal  is  made  inalienable,  or  whereby 
the  ownership  thereof  is  kept  in  suspense  for  a  period  exceed- 
ing a  life  or  lives  in  being,  and  twenty-one  years  afterwards, 
are  void  under  the  law  against  perpetuities,  (e)  Such  a  trust, 
even  if  it  be  not  open  to  objection  in  this  respect,  is  still 
subject  to  the  provisions  of  the  Statute  39  &  40  Geo.  3,  c.  98 
(commonly  called  the  Thellusson  Act),  whereby  accumula- 
tions are  forbidden  for  any  longer  period  than  the  life  of  the 
grantor,  or  twenty-one  years  from  the  death  of  the  grantor 
or  testator,  or  during  the  minority  of  a  person  or  persons  in 
being,  who,  if  of  full  age  would  be  entitled  to  the  income 
directed  to  be  accumulated.  The  Statute,  which  is  appli- 
cable to  estate  both  real  and  personal,  is  subject  to 
exceptions  in  case  of  provisions  for  payment  of  debts,  (/) 
and  the  raising  of  portions,  (cf)  The  four  different  periods 
beyond  which  the  accumulation  of  income  is  unlawful  under 
the  first  section  of  the  Thellusson  Act  are  alternative,  and 
not  cumulative ;  therefore  when  one  period  has  been  applied 
and  exhausted,  a  second  period  cannot  be  resorted  to  and 
applied,  in  order  to  extend  the  time  for  accumulation.  (A) 

In  applying  the  Act  the  Court  is  bound  to  consider  not 

(cZ)  Be  Chesterfield,  24  Ch.  D.  643 ;  Wright  v.  Lambert,  6  Ch.  D.  649 ; 
Syer  v.  Gladstone,  W.  N.  (92),  178. 

As  to  the  proportions  in  which  the  proceeds  of  sale  or  realisation  of  an 
insufficient  security  or' any  loss  of  trust  funds  ought  to  be  divided  between 
a  tenmt  for  life  and  the  remainderman,  see  Be  Foster,  45  Ch.  D.  629; 
Be  Hengler,  1  Ch.  (93),  586.       <i?  «^a:^ 

(e)  Trusts  after  an  estate  tail  are  in  general  good;  because  they  can 
be  barred  by  a  dihcutailiug  deed :  Heasman  v.  Pearse,  7  Ch.  275.  In 
Be  Watson,  \V.  N.  (92),  192,  a  provision  for  maintenance  out  of  income 
during  minority  was  held  good  though  the  gift  of  cajjital  was  void  for 
remoteness. 

Limitations  depending  or  expectant  upon  a  prior  limitation  which  is 
void  for  remotene-s  are  themselves  invalid  ;  but  limitations  in  default  of 
appointment  under  a  power  which  is  void  for  remoteness  are  not  necessarily' 
invalid,  unless  they  are  themselves  obnoxious  to  the  rule  against  per- 
petuities :  Be  Abbott,  1  Ch.  (93),  54. 

A  trust  to  carry  on  quarrying  or  mining  operations  until  the  quarries 
or  mines  shall  be  worked  out,  and  then  to  sell  the  land  on  which  they  are 
situated,  and  divide  the  proceeds  among  objects  to  be  then  ascertained  is 
void  :  Be  Wood,  3  Ch.  (94),  381,  C.  A.    ^-^-^C 

(/)  Be  Green,  40  Ch.  U.  610;  Norton  v.  Johnstone,  30  ib.  649. 

{(J)  Matheios  v.  Keble,  3  Cli.  691. 

(h)  Jagger  v.  J.,  25  Ch.  D.  729. 
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merely  the   events   whicli   have   happened,  but   also   those  Court  bound 

1  .   1         .    1  ,  T  1  n    /  •\  to  consider 

which  might  have  happened.  (^)  ^  ^  possible  events. 

A  trust  for  accumulation  for  a  period  forbidden  by  the  vvhen  trust 
Thellusson  Act,  is  good  for  twenty-one  years,  provided  it  is  partly  good. 
confined    within    the    period    allowed    by   the   law   against 
perpetuities.  (/)     But  by  the  Accumulations  Act,  1892,  it  is  Accumulations 
enacted  that  "  no  person  shall,  after  the  passing  of  this  Act,    ^  ' 
settle  or  dispose  of  any  property  in  such  manner  that  the 
rents,  issues,  profits,  or  income  thereof  shall  be  wholly  or 
partially  accumulated  for  the  purchase  of  land  only,  for  any 
longer    period    than    during    the    minority    or    respective 
minorities  of  any  person  or  persons  who  under  the  uses  or 
trusts  of  the  instrument  directing  such  accumulation,  would 
for  the  time  being,  if  of  full   age,  be  entitled   to  receive 
the    rents,   issues,   profits,   or    income    so    directed    to    be 
accumulated," 


Section  XL — Liability  of  Trustees  for  breach  of  trust. 

A  trustee  will  be  deemed  to  have  committed  a  breach  of 
trust  not  only  when  he  has  been  guilty  of  fraudulent 
conduct,  but  also  when  he  neglects,  or  acts  in  violation 
of  those  duties  which  the  rules  of  Equity  impose 
upon  him.  With  reference,  however,  to  mere  trifling 
breaches  of  trust  productive  of  no  loss  to  the  trust  funds, 
the  Court  will  act  upon  the  maxim  de  minimis  non  curat 
lex.  (Jc) 

The  executor  or  administrator  of  a  sole  surviving  trustee  Breach  after 
is  personally  liable    to    make    good  a  trust  fund  lost  by  a  ti-ustee's 

■,  ■,        n  -nil-  -If  T  •  death. 

bivach  ot  trust  committed  by  himseli ;  and  any  interest 
taken  by  him  under  the  will  of  the  trustee  is  liable  to  be 
impounded  for  that  purpose  ;  but  if  the  deceased  trustee  left 

(i)  Jacjger  v.  /.,  25  Ch.  D.  729. 

(J)  Mathews  v.  Keble,  supra ;  Weatherall  v.  Tliornhurgh,  8  Ch.  D.  261 ; 
Be  Mason,  3  Ch.  (91),  4G7. 

As  to  the  construction  and  effect  of   the  Act  generally,  see   Talbot  v.  Cases  on  the 
Jevers,  20  Eq.  255 ;  Harbin  v.  Masterman,   12  ib.   559,  2  Ch.  (94),   184 ;  Thellusson  Act 
Weatherall  v.  Thornburgh,  supra;  Frelx  v.  Carbery,  16  Eq.  461  ;  Simmons  generally. 
V.  Pitt,  8  Ch.  978  ;    Vine  v.  Raleigh,  2  Ch.  (91),  13;  Re  Mason,  supra.  <2v^ 

(k)  Fitzgerald  v.  Fringle,  2  Moll.  534;  Chugg  v.  C,  AV.  N.  (74),  185,  Costs. 
where  the  trustees  were   allowed  their  co.-)ts ;   and   see   observations   of 
Kekewicli,  J.,  in  Griffith  v.  Hughes,  3  Ch.  (92),  109,  as  to  mere  "ttcLnical 
breaches  of  trust." 
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the  trust  fund  in  a  proper  state  of  investment  at  the  time  of 

his  death,  Ms  estate  is  not  liable.  (Z) 
Receipts,  &c.,        One  of  several  trustees  is,  as  a  rule,  only  accountable  for 
by  one  g^^]^      ^.^  ^^  ^-^^  trust  estate  as  he  actually  receives  and  for 

trustee.  ^  . 

his  own  acts  and  defaults,  and  not  for  the  receipts,  acts,  or 

Not  liable  for    defaults  of  his  co-.trustees.     He  is  not  liable  merely  because 

merely  joining  ^^  -^       j         receipt  for  trust-money  paid  to  his  co-trustees 

m  receipt.  ^  *  "^   ^ 

Pa  m    1 1         ^^^  *^®  person  paying  the  same,  e.g.,  a  purchaser  or  mort- 

several  g^goi^  would  not  in  general  obtain  a  discharge  without  the 

trustees;  signatures  of  all.  (m)     The  rule   is    otherwise    in    case    of 

to  executors,     executors,  because  the  receipt  of  one  of  several  executors  is  a 

good  discharge  to  the  person  paying ;  and  if  one  executor 

joins  in  the  receipt,  and  thereby  enables  his  co-executor  to 

receive  the  money,  he  may  fairly  be  considered  as  intending 

Onus  that         to  make  himself  liable  for  the  same,  (n)     But  the   onus  is 

trustee  did  not  ^^g^  upon  a  trustee  who  ioins  in  the  receipt  for  the  sake  of 

receive.  '■  •"  •      r-  •      j 

conformity,  to  show  that  the  money  was  not  in  fact  received 

by  him.  (o) 
22  &  23  Vict.        Lord   St.  Leonards'  Act,  1859  (c.  35)  sect.  31,  for  the  first 
t'.^^*'  ^  *A^t       time  incorporated   into    instruments    of  trust   an    implied 
1893,  s.  24 ;'—  statutory  indemnity  clause  similar  to  the  express  one  which 
indemnity         j^^d,  by  the  practice  of  the  Profession  been  for  many  years 
inserted  therein,  to  the  effect  that  trustees  should  only  be 
responsible  for  the  funds  actually  received  by  them,   not- 
withstanding their  respectively  signing  any  receipt  for  the 
sake  of  conformity,  and  exempting  them   from  liability  for 
(inter  alia)  the  receipts,  neglects,  or  defaults  of  each  other  or 
of   any  banker,  broker,  or  other  person  with   whom    trust 
funds  might  have  been  deposited.     This    section  has  been 
repealed  and  substantially   re-enacted   by  the  Trustee  Act, 
1893.  (p) 

Neither  sect.  31  of  the  earlier  Statute  nor  the  express 
indemnity  clause  which  it  was  intended  to  supersede,  ex- 
pressed more  than  a  Coui  t  of  Equity  would  before  the  Statute, 
have  implied  independently  of  any  such  enactment.  (5) 
It  is  difficult  to  see  what  was  the  object  of  inserting  the 

(0  Re  Pallc,  W.  N.  (92),  112. 
(m)  Lee  v.  Sanliey,  ]5  Eq.  204. 

(n)  Br  ice  v.  Stokes,  11  Yes.  324,  and  see  notes  thereto  iu  2  Wh.  &  Tu. 
L.  C.  Eq.  967. 
(o)  lb. 
( p)  S.  24. 
Oj)  Re  Brier,  26  Ch.  Div.  243. 
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indemnity  clause,  unless  to  mislead  a  person  asked  to 
become  a  trustee  by  stating  to  him  only  part  of  the  respon- 
sibility which  he  would  thereby''  incur;  for  though  a 
trustee  is  only  liable  for  his  own  defaults,  it  is  one  of  his 
duties  to  see  that  trust  money,  after  it  shall  have  been 
received  by  a  co-trustee,  is  properly  applied  in  accordance 
with  the  trust.  If,  on  completing  a  sale  or  paying  oflf  a  Leaving 
mortsrase,  one  of  two  trustees  who  has  received  the  sale  or  money  u"Jer 

TIT  •  ^       ^  ij.         control  of 

mortgage  money  should  agree  with  the  other,  that  the  two  co-trustee, 
should  forthwith  pay  the  money  into  a  bank  to  their  joint 
account,  but,  instead  of  going  with  his  co-trustee  to  the  bank, 
the  one  who  has  received  the  money  should  immediately 
abscond  with  the  money,  whereby  it  is  ultimately  lost  to  the 
estate,  the  co-trustee  would  not,  without  more,  be  liable  to 
make  the  loss  good ;  (r)  but  if  the  loss  should  arise  by 
reason  of  one  of  the  trustees  handing  the  money  to  the  other, 
or  leaving  it  entirely  under  his  control  for  any  considerable 
time,  then  both  trustees^  would  be  liable,  (s) 

A  trustee  is  also  liable  if  he  becomes  aware  of  a  breach  of  Breach  of 
trust  either  committed  or  meditated  by  his  co-trustee,  and  *''"**  V 

CO"tl'UStGG 

abstains  from  taking  the  necessary  steps  to  obtain  restitution 

or  redress.     A   clause  may,   however,  be   framed   so    as   to  Indemnity 

indemnify  a  negligent  trustee  in  any  of  these  cases.  (J)  clause. 

As  a  trustee  is  in  general  liable  for  allowing  his  co-trustee  Leaving  funds 
to  retain  possession  of  the  trust  funds,  a  fortiori  he  is  liable  '^  J °br**'&^ 
for  loss  arising  from  allowing  them  to  remain  outstanding,  (m) 
or  to  remain  unnecessarily  in  the  possession  or  under  the 
control  of  an  agent. 

Trustees   are  justified   in   allowing   trust   money   to    be  Temporary 
deposited  in  a  bank  for  a  temporary  purpose,  (v)  but  the  deposit  m 
account  should  be  so  headed  that  the  banker  must  know  that 
it  is  a  trust  account,  (io)     If  the  money  be  lost  through  being 

(r)  Be  Gasqiioine,  1  Ch.  (94),  478. 

(s)  Brice  v.  Stokes,  supra ;  Thompson  v.  Flinch,  8  D.  M.  &  G.  563 ;  Scotney 
V.  LomPT,  31  Ch.  D.v.  380. 

(i)   Wilkins  V.  Hogg,  8  Jur.  N.  S.  25. 

00  Scotwy  V.  Lomer,  29  Ch.  D.  535 ;  31  Ch.  Div.  380,  where  it  was  Primary  and 
heLl  by  North,  J ,  that  an  executor  who  had  been  made  liable  for  wilful  secondary 
default,  could  recover  the  funds  in  question  from  the  persons  originally  liability. 
liable  to  transfer  or  from  other  persons  guilty  of  wilful  default  in  not 
having  taken  tlie  necessary  steps  to   obtain  a   transfer  of  the  same  to 
themselves. 

(V)   Wilkins  V.  Hogg,  8  Jur.  N.  S.  25. 

(i^)  Per  MtUisli,  L.J. ;  Ex  parte  Kingston,  6  Ch.  G40. 
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Trustees 
putting 
property  out 
of  their  com- 
plete control. 


Joint  and 

several 

liability. 


Co-trustee  ; — 

contribution, 

&c. 

i    2-    ^^    ^f^ 


Leaving 
management 
to  co-trustee. 

Indemnity ; — 
benefit  from 
breach  of 
trust. 


^«v 


kept  in  the  bank  for  a  longer  period  than  necessary  {x)  or  by 
its  having  been  deposited  therein  by  way  of  permanent 
investment,  (?/)  the  trustees  will  be  liable  to  replace  it  with 
interest.  So  also  trustees  will  be  liable  if  the  trust  funds  be 
lost  by  reason  of  their  putting  the  same  out  of  their  complete 
control,  e.g.  by  placing  them  on  a  banking  account  in  the 
names  of  themselves  and  a  stranger ;  (z)  or  where  one  trustee 
gives  complete  control  over  the  whole  or  part  of  the  funds  to 
a  co-trustee,  as  by  depositing  them  in  a  bank,  and  giving  the 
co-trustee  power  to  draw  upon  the  account  upon  his  signature 
alone.  The  same  principle  applies  to  executors.  So,  also, 
where  a  trust  authorised  an  investment  on  foreign  bonds 
which  passed  by  delivery  and  some  of  them  were  lost  through 
the  dishonesty  and  insolvency  of  one  of  two  trustees,  who 
had  divided  the  bonds  between  them  for  safe  custody,  it  was 
held  that  the  honest  as  well  as  the  guilty  trustee,  was  liable 
to  make  good  the  loss  incurred,  {a) 

When  several  trustees  have  committed  a  breach  of  trust 
by  misapplying  the  trust  funds,  they  are,  as  a  rule,  jointly 
and  severally  liable  at  the  suit  of  the  cestui  que  trust  to 
replace  the  same  with  interest  from  the  time  of  the  misappli- 
cation, (&)  and  the  same  rule  applies  as  between  a  properly 
constituted  trustee  and  a  person  who  by  concurring  in  a 
breach  of  trust  has  become  a  constructive  trustee ;  (c)  but  any 
one  of  the  trustees  so  liable,  is,  in  general,  entitled,  if  not 
guilty  of  any  moral  fraud,  to  an  order  for  contribution  (d) 
and  sometimes  for  indemnity  against  his  co-trustees,  and  in 
the  former  case,  the  Court  may  direct  an  inquiry  to  ascertain 
the  amount  of  the  contribution,  (e) 

When  a  trust  fund  has  been  lost  through  the  negli- 
gence of  a  trustee  in  leaving  the  management  to  his  co- 
trustee, then  though  both  are  liable  jointly  and  severally  at 
the  suit  of  the  cestuis  que  trust  to  replace  the  fund,  the 
passive  trustee  will  not  in  either  case  be  entitled,  as  a  matter 

(a;)  Cann  v.  C,  33  W.  R.  40. 

ly)  Rehden  v.  Wesleij,  29  B.  214. 

(z)  White  V.  Baugh,  3  C.  &  F.  44  (receiver). 

(a)  Evans  v.  Bear,  10  Cli.  7G 

(hj  Blytli  V.  Fladgate,  1  Ch.  (91)  353.  As  to  the  right  of  a  cestui  que 
trust  to  sue  one  of  two  trustees  without  bringing  the  other  trustee  or  his 
representative  before  the  Court,  see  supra,  pp.  14,  n.  (a),  288. 

(c)  Cowper  V.  Stoneham,  68  L.  T.  18. 

(d)  Sawyer  v.  S.,  28  Ch.  Div.  601. 

(e)  Sawyer  v.  S.,  supra,  p.  72. 
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of  course,  to  be  indemified  by  the  active  trustee.  (/)     He 
will  be  so  entitled  however  if  the  latter  has  obtained  the 
benefit  of  the  breach  of  trust,  {g)     But  it  would  appear  that 
the  benefit  must  be  direct,  e.g.  where  the  active  trustee  has 
fraudulently  applied  the  money  for  his   own   private  pur- 
poses, (h)      If  the  active  trustee  stand  in    the    relation   of  Co-trustee 
solicitor  to  his  co-trustees,  and  the  transaction  impeached,  solicitor. 
e.g.,    an   unauthorised   or    improper    investment   has    been 
carried  into  effect  by  himself  and  his  co-trustees  upon  his 
advice,  he  is  liable  {%)  and  the  co-partners  of  the  solicitor 
trustee  are  also  liable  for  damages  at  the  suit  of  the  co-  Partners,  &c. 
trustees — at  all  events  when  the  solicitor  trustee  or  his  firm 
has  been  paid  a  bill  of  costs  in  respect  of  the  transaction  in 
question.     This  liability    will,    upon    death    of  one   of  the 
partners  pass  to  his  representatives,  (j)    In  such  a  case  the  lay  Lay  trustees' 
trustees  are  clients  of  the  firm  who  act  as  solicitors  to  the  clients    re- 

111  11  •  /7%        tamer, 

trust,  though  there  may  have  been  no  express  retainer.  {Ic) 

When  there  are  two  or  more  negligent  but  honest  trustees, 
then  if  one  of  them  replaces  the  entire  fund,  he  will  be 
entitled  to  call  upon  the  other  or  others  for  contribution  so 
as  to  put  both  or  all  of  the  honest  trustees  upon  an  equal 
footing  in  respect  of  so-^ftwch  of  the  fund/  as  cannot  be  '^  ^  *-— ^  /sty 
recovered  from  the  guilty  trustee. 

If  a  trustee  after  being  asked  to  commit  a  breach  of  trust,  Retirement  of 
and  after  refusing  so  to  do,  retires  in  favour  of  a  more  com-  trustee  on 
plaisant  new  trustee,  and  transfers  the  property  to  him  so  commit  a 
as  to  enable  him  to  commit  the  breach  of  trust,  he  will  be  breach  of 
liable  for  the  breach  committed  by  the  latter,  just  as  if  it   ^"^ ' 
had  been  committed  by  both.  (J) 

The  debt  created  by  committing  a  breach  of  trust  will  be  When  breach 
a  specialty  debt  in  the  case  of  a  trust  created  by  an  instru-  °f  t^'"-^*  creates 
ment  under  seal,  executed  by  the  trustees   in  fault,  and  con-  (jgbt. 
taining  a  covenant  or  agreement  on  their  part  to  perform  the 

(/  )  BaUn  V.  Hughes,  31  Ch.  Div.  396.    Q^'l 

(g)  lb. 

(/i)  Bidler  v.  B.,  7  Ch.  Div.  119;  and  see  S.  C.  14  Ch.  D.  329  ;  Sawyer 
V.  S.,  28  ib.  601. 

(i)  Blyth  V.  Fladgate,  1  Ch.  (91)  337.    ^'^'^ 

U)  lb. 

(k)  lb.  Where  the  obligation  to  replace  a  trust  fuud  creates  a  specialty 
debt,  under  the  circumstances  above  stated,  the  liability,  if  any,  to 
indemnify  a  co-trustee  will  also  constitute  a  specialty  debt.  See  Mercan- 
tile Law  Amendment  Act,  1856,  s.  5;  Lockhart  v.  Beilly,  1  D.  &  J.  474. 

(0  Palairet  v.  Carew,  32  B.  567 ;  Clark  v.  Hoskins,  36  L.  J.  Ch.  689. 
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Cestui  que 
tniit  concur- 
ring in  breach 
ot  trust. 


Removal  of 
trustees  for 
misconduct, 
&c. 


Trustee 
chapel ; — 
religious 
opinions. 

Bankrupt 
trustee. 


of 


Breach  of 
trust,  &c.,  by 
wife. 


Covenant  to 
indemnify. 


trusts  thereby  declared  ;  (m)  but  in  other  cases,  the  debt  is  a 
simple  contract  debt  only.  (n).  The  acceptance  of  the  trust 
by  a  deed  appointing  a  new  trustee  does  not  amount  to  a 
covenant,  (o) 

A  cestui  que  trust  who  being  sui  juris  has  been,  with  a  full 
knowledge  of  all  the  circumstances,  party  to  a  breach  of 
trust,  has  no  right  to  complain  thereof;  and  his  represen- 
tatives after  his  death  are  in  no  better  position,  (p) 

When  trustees  have  committed  a  breach  of  trust,  or  are 
otherwise  guilty  of  misconduct,  or  if  the  Court  should  be  of 
opinion  that  their  continuing  in  office  would  prevent  the 
trusts  being  properly  executed — e.g.  where  trustees  of  a 
chapel  have  changed  their  religious  opinions  (q)  they  are 
liable  to  be  removed  from  their  office.  (}•)  If  they  are  not 
willing  to  retire,  an  action  may  be  commenced  in  order  to 
remove  them.  The  Trustee  Act  1850  (c.  60)  s.  32  (s)  did 
not  nor  does  the  Trustee  Act  1893  (c.  63)  apply  to  such  a 
case.  (<)  But  where  a  trustee  had  become  bankrupt,  a  new 
trustee  could  before  1894  have  been  appointed  in  his  place 
under  the  Bankruptcy  Act  1883  (c.  52)  s.  147.  Such  an 
appointment  can  now  be  made  under  s.  25  of  the  Act  of  1893. 
Evidence  of  misconduct  on  the  part  of  tlie  bankrupt  is  not 
required  ;  and  the  want  of  his  consent  is  immaterial,  (m) 

Prior  to  the  passing  of  the  Married  Women's  Property  Act 
1882,  the  husband  of  a  female  trustee  was  liable  for  his 
wife's  breach  of  trust,  whether  consisting  of  active  mis- 
conduct or  mere  negligence,  (v)  and  the  husband  of  an 
executrix  or  administratrix  was  also  liable  for  her  devastavit 
in  like  manner.  But  now  by  ss.  1  &  24  of  that  Act  the 
husband  is  only  liable,  if  he  has  acted  in,  or  intermeddled 
with  the  trust  or  administration. 

(m)  Isaacson  v.  Harwood,  3  Ch.  228;  Westmoreland  v.  Tunnicliffe, 
W.  N.  (69)  182. 

(n)  lb. 

(o)  Holland  v.  H.,  4  Cb.  45B. 

(p)  Saimjer  v.  8.,  28  Ch.  Div.  604 ;  Bixon  v.  B.,  9  Ch.  D.  587 ;  Scotney  v. 
Lomer,  31  Ch.  Div.  380 ;  Re  Deane,  42  Ch.  D.  9 ;  Evans  v.  Benyon,  37 
Ch.  Div.  329.  See  this  last  case  also  as  to  the  effect  of  a  covenant  to 
indemnify  a  trustee  against  the  consequences  of  a  breach  of  trust.  ^-/^ 

(q)  A.  G.  V.  Murdoch,  2  K.  &  J.  573. 

(r)  Letter stedt  v.  Broers,  9  App.  386  ;  Swing  v.  Orr-Ewing,  10  ib.  530. 

(s)  See  ss.  31-34  of  the  Conveyancing  Act,  1881. 

(0  Re  Blanchard,  3  D.  F.  &  J.  131. 

(m)  Re  Adams,  12  Ch.  D.  634 ;  Re  Mace,  W.  N.  (87)  232, 238 ;  Re  Foster, 
55  L.  T.  479. 

iv)  Bahin  v.  Hughes,  31  Ch.  Div.  390. 
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I  •    A  trustee  who  invests   the  trust  property  on   authorised  Liability  of 
Securities  is,  as  a  rule,  only  liable  for  the  income  actually  tJ'u.stee,  &c., 

to  interest 

produced,  (lo)     But  a  trustee,  executor,  or  administrator  who       ,   , 

.  It  .-.,T  1-1T  o'^  balances  in 

retains  moneys  or  balances  in  his  hands,  which  he  ought  to  hand,  &c., 

invest,    or   who   invests   money  on   unauthorised   securities 

procTucing  less  than  4  per  cent,  will,  in  general,  be  charged 

with   simple   interest   at   4  per  cent.     The   like   rule    also 

applies  to  a  trustee  ordered   to   make  good  a  fund  lost  by  on  money  lost 

breach  of  trust ;  (x)  but  an  executor  or  administrator  is  not, 

as  a  rule,  charged  with  interest  on  uninvested  balances  during  for  first  year 

the  first  year  after  the  death  of  his  testator  or  intestate.    When  ^,^^'^\  testator's 

1  T      •    •  1  •       T  n         death. 

the  trustee,  executor,  or  administrator  has  received  more  than  .         ,    , 

.  .  Amount  of 

4  per  cent,  simple  interest,  he  must  account  for  what  he  has  interest. 

actually  received,  or  may  be  presumed  to  have  received.    If  he 

ought  to  have  received  more  than  4  per  cent,  he  will  be  charged 

with  the  amount  he  ought  to  have  received — e.g.  where  he 

has   improperly  called   in  a  mortgage    debt   producing   £5 

per  cent.  (?/)      When  a  trustee  has  committed  a  breach  of  Money 

trust  by  employing  trust  funds  in  his  trade  or  business,  he  ^mployed  m 

will  be  charged  with  the  profits  actually  made  by  him,  or 

at  the  option  of  the  cestui  que  trust,  with  interest  at  5  per  cent., 

and   according    to    some    of    the    authorities    with    annual 

rests,  (z)   This  rule  is  founded  on  the  notion  that  the  profits 

arising  from  the  trading  amount  to  5  per  cent,  at  least;  but 

it  does  not  apply  as  a  matter  of  course  to  the  case  of  moneys 

kept  at  the  bank  of  a  solicitor,  mixed  with  his  own  money. 

A  solicitor  or  other  agent  who  has  duties  to  perform  similar  Money  in 

to  those  of  a  trustee  is  under  such  circumstances  chargeable  ^^.nds  of 

°  solicitor,  &c. 

(w)  Be  Emmet,  17  Ch.  D.  150. 

(x)  Fry  V.  Tapson,  28  Ch.  D.  268  ;  Be  Hulhes,  33  Ch.  D.  552 ;  Re  Evans, 
W.  N.  (76)  205  ;  Bell  v.  Turner,  47  L.  J.  Ch.  75.  '^•^'^ 

(y)  A.  G.  V.  Alford,  4  D.  M.  &  G.  843;  Penny  v.  Avison,  3  Jur.  N.  S. 
62  ;  Re  Emmet,  supra  ;  Burdick  v.  Garrirk,  5  Ch.  241,  243.  Bacon,  V.C., 
has  in  several  cases  allowed  5  per  cent.,  where  according  to  the  above 
authorities  only  4  would  have  been  given :  Be  Jones,  49  L.  T.  91  ; 
Price  V.  P.,  42  ib.  626;  Smdhurst  v.  Hastings,  30  Ch.  D.  499. 

(z)  Jones  V.  Foxall,  15  B.  392 ;   Vyse  v.  Fosttr,  8  Ch.  334  ;  7  L.  E.  H.  L. 
318.     It  has  been  held  that  a  trustee,  director  of  a  company,  or  other 
agent  who  lias  misappropriated  or  in  any  way  misused  trust  money  or  Fraud  by 
quMsi  trust  money,  and  especially  where  he  has  been  guilty  of  wilful  trustee 
misfeasance  or  fraud,  is  liable  to  interest  at  5  per  cent.     Imperial,  &c.,  director,  &c. 
Association  v.  Coleman,  L.  K.  6  H.  L.  209 ;  Boston,  &c.,   Co.  v.  Ansell, 
39  Ch.  Div.  372;  Be  Oxford,  &c..  Society,  35  Ch.  D.  516,  518;  but  see 
Vyse  V.  Foster,  supra,  at  p.  3^3  of  the  report  in  the  C,  A. ;  Nant-y-cjlo,  &c., 
Co.  V.  Grave,  12  Ch.  D.  738 ;  Re  Hullces,  33  Ch,  D.  556. 
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witli  simple  interest  at  5  per  cent,  (a)  A  trustee  is  liable  to 
be  charged  with  compound  interest  striking  the  balances 
half  yearly,  where  the  instrument  of  trust  contains  a 
direction  for  accumulation.  (&) 

An  agent  employed  by  a  trustee  is,  as  a  rule,  answerable 
only  to  the  trustee  who  employed  him.  He  cannot  be  con- 
sidered to  be  a  constructive  trustee  or  be  held  liable  as  such, 
merely  because  he  knew  of  the  trust.  He  is  not  liable  to  see 
to  the  application  of  the  trust  fund  received  by  him  and  paid 
over  to  his  employer,  unless  he  was  previously  aware  that 
the  trustee  was  about  to  act  fraudulently,  (c)  But  a  person 
who  is  not  a  trustee  will  become  a  trustee  de  son  tort,  and 
incur  the  responsibility  of  a  trustee,  if  he  accept  a  dele- 
gation of  the  trust  (c?)  or  if  he  fraudulently  mix  himself  up 
with  a  breach  of  trust ;  or  receive  or  take  under  his  control 
the  whole  or  some  considerable  part  of  the  trust  property,  (e) 

When  an  action  is  commenced  against  trustees  to  compel 
them  to  make  good  the  loss  arising  from  a  breach  of  trust 
the  Court  discourages  plaintiffs  from  making  such  agents 
parties.  (/) 

A  person  who  purports  to  act  as  a  trustee  or  agent  for,  or 
assumes  a  fiduciary  character  towards  another,  will  not 
afterwards  be  permitted  to  divest  himself  of  the  character  he 
has  assumed  and  to  set  up  an  absolute  title  in  himself  (gr) 
nor  to  excuse  himself  from  a  breach  of  trust,  on  the  ground 
that  he  did  not  know  who  were  his  cestuis  que  trust.  (K) 

A  defaulting  trustee  who  takes  a  beneficial  interest  under 
the  instrument  of  trust  cannot  successfully  claim  that 
interest  until  he  shall  have  made  good  his  default,  and  a 
like  rule  applies  to  derivative  shares  in  the  trust  estate  which 
he  may  acquire  by  purchase  or  otherwise ;  but  the  rule  does 

(a)  Burdick  v.  Garrich,  5  Ch.  241.  In  Re  Bell,  34  Ch.  D.  464,  the 
question  of  interest  does  not  appear  to  have  been  argued.  See  observations 
of  Kekewich,  J.,  in  L.  C.  &  D.  B.  Co.  v.  S.  E.  B.  Co.,  1  Ch.  (92)  130, 
affirmed  by  D.  P.  A.  C.  (93)  429.     C?o^cL 

(b)  Vyse  v.  Foster,  7  L.  K.  H.  L.  346  ;  Be  Emmet,  17  Ch.  D.  142. 

(c)  Barnes  v.  Addy,  9  Ch.  251;  'Ihomson  v.  Clydesdale  Bank,  A.  G. 
(93)  287. 

(d)  Midcjley  v.  M.,  3  Ch.  (93)  301 ;  Brinsden  v.  Williams,  W.  N.  (94)  134. 

(e)  Be  Barney,  2  Ch.  (92)  274;  Cowper  v.  Stoneham,  68  L.  T.  18; 
Soar  V.  Ashwell,  2  Q.  B.  (93)  405. 

(/)  Burstall  v.  Beyfus,  26  Ch.  Div.  35. 

Ig)  Lyell  v.  Kenned]),  14  App.  437 ;   Yardley  v.  Holland,  20  Eq.  439 ; 
Be  Bichards,  45  Ch.  D.  589. 
(h)  Ex  parte  Norris,  4  Ch.  287 
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not  apply  to  a  legal  interest  in  real   estate  whioli   is  not  Legal  interest 
subject  to  the  trust,  (i)     Purchasers  or  mortgagees  claiming 
under  a  defaulting  trustee  are  in    no  better  position    than  ^^^^^  ^^^ 
the  defaulter  himself ;  for  they  take  subject  to  all  equities 
affecting  him.  (j) 

When  trusts  are  being  carried  into  execution  by  the  Court  Balance  due 

,,  IT  •     i'  1    T         r  c  lii  from  several 

and  when  a  balance  is  lound  due  iroin  one  ot  several  trustees  trustees. 
to  the  trust  estate,  and  a  balance  is  found  due  from  the  estate 
to  the  trustees  jointly,  the  beneficiaries  or  other  parties 
interested,  are  entitled  to  an  enquiry  whether,  as  between 
the  trustees  themselves,  any  and  what  part  of  the  joint 
balance  is  due  to  the  debtor  trustee,  for  the  purpose  of 
having  that  part  set  oif  against  the  amount  due  from  him.  (Z:) 

A  trustee  who  committed  a  breach  of  trust  at  the  instiga-  Breach  of 
tion  or  request  of  a  beneficiary  was,  even  before  the  passing  ti'ust  com- 
of  the  Trustee   Act  1888,  entitled,  upon  making  good  the  request  of 
breach   of  trust,  to   have   the   interest   of  that  beneficiary  beneficiary 
impounded  in   order  to  recoup  him  for  the  moneys  he  had 
been  compelled  to  pay ;  (I)  but  this  right  did  not  apply  to 
the  income  of  a  married  woman  restrained  from  anticipation. 
Now  by  s.  45  of  the  Trustee  Act  1893,  repealing  and  re-  Trustee  Acts, 
enacting  s.  6  of  the  last-mentioned  Act,  the  Court   has  a  J^g^'  ^"  ^i 
judicial  discretion  as  to  making  an  order  for  this  purpose,  Power  to 
not  only  when  the  breach  has  been  committed  at  the  instiga-  impound 

„,  „.  1,1  1  •j_  ^         T  interest  or 

tion  or  request  oi  a  beneficiary ;   but  also  when  it  nas  been  beneficiary, 
committed  with  his  or  her  consent  in  writing;  {in')  and  the 
order  may  be  made,  notwithstanding  the  beneficiary  be  a  Separate 
married  woman  entitled  for  her  separate  use,  either  with  or  P''op*^';"'^y  '^^'^ 

^  .  restraint  on 

without  restraint  or  anticipation.     The  Court  wdll  generally  anticipation. 
exercise  this  discretion  in  favour  of  a  trustee,  who  without  When  power 
moral  dishonesty  has  committed  a  breach  of  trust  for  the  exercised. 
benefit  of  persons  standing  on  a  footing  of  equality  with 
himself  as  regards  knowledge  of  the  facts  which  constituted 
the  breach,  (n)     The  section  does  not  apjiear  to  be  intended 

(i)  Fox  V.  Bucldey,  3  Ch.  Div.  508 ;  Re  Broivn,  32  CIi.  D.  600. 

( j)  Doering  v.  D.,  42  Ch.  D.  203 ;  Ee  Eijtun,  45  Ch.  D.  458  ;  Ee  Brmon, 
32  ih.  597;    Jacobs  v.  Eylance,  17  Eq.  341. 

(k)  McEu-an  v.  Crombie,  25  Ch.  D.  175 ;  Boering  v.  D.,  supra.  As  to 
the  costs  of  a  defaulting  executor  or  trustee,  see  supra,  p.  379. 

(0  Sau-yer  v.  S.,  28  Ch.  D.  598. 

(m)  S.  tj.  Tlie  words  "in  writing"  only  apjily  to  "consent":  Re 
Somerset,  I  Ch.  (94)  265. 

(u)  Griffith  V.  Hughes,  3  Ch.  (92)  105;  Ee  Somerset,  1  Ch.  (94)  231  ; 
Richetts  v.  R.,  64  L.  T.  263.    ^cVc/ 
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to  alter  the  law  further  than  as  stated  above,  and  it  is  there- 
fore submitted  that  before  the  power  thereby  given  can  be 
exercised  against  the  income  of  a  married  woman,  it  is  still 
incumbent  on  a  trustee  to  show  that  the  breach  of  trust  was 
committed  with  a  full  knowledge  by  her  of  all  the  circum- 
stances, (o)  It  would  appear  that  her  consent  in  writing 
given  in  full  reliance  that  the  trustee  would  do  his  duty  will 
not  be  sufficient,  (p) 

It  has  been  recently  held  that  the  equitable  right  to 
indemnity  under  this  section  will  have  priority  over  the 
claim  of  an  equitable  mortgagee  of  the  interest  liable  to 
be  impounded,  (q) 

Section  XII. — Higlit  to  folloio  trust  funds — Wrongful  conversion. 

If  a  trustee  invest  trust  money  in  the  purchase  of  land,  or 
other  property  not  authorised  by  the  instrument  of  trust,  the 
cestui  que  trust  has  the  right  to  follow  and  impress  the  trust 
on  that  property.  He  is  entitled,  at  his  election,  either  to 
take  the  property  purchased,  or  to  have  a  charge  thereon  for 
the  amount  of  the  trust  money  (r)  and  in  the  latter  case,  to 
have  the  charge  realised  by  sale  of  the  property,  and  to 
recover  the  deficiency  from  the  trustee  guilty  of  the  improper 
conversion,  (s)  The  same  rule  applies  to  an  agent  or  other 
person  in  a  fiduciary  position.  (/)  When,  however,  the 
trustee  or  other  person  has  mixed  up  with  the  trust  fund 
moneys  of  his  own,  and  applied  the  whole  in  an  unauthorised 
purchase,  the  cestui  que  trust,  principal  or  other  beneficial 
owner,  cannot,  as  a  rule,  elect  to  take  the  property,  but  he  is 
entitled  to  a  charge  thereon  for  the  trust  moneys  or  funds 
misapplied  (m).  So  also  when  a  trustee  has  sold  trust 
property,  whether  rightfully  or  wrongfully,  the  cestuis  que 
trust  are  entitled  to  the  proceeds  of  the  sale — even  though  he 

(o)  Saivrjer  y.  8.,'28  Ch.  Div.  604.  ^'^y' 

Ip)  Smetlmrst  v.  Hastings,  30  Ch.  D.  496;  Noyes  v.  PolhcJs,  32  Ch.  Div. 
53;  Be  Somerset,  1  Ch.  (94)  231,  supra. 

(q)  Bolton  v.  Curve.  W.  N.  (94)  122. 

(r)  Be  Hallett,  13  Ch.  D.  709 ;  Be  Hallett,  2  Q.  B.  (94)  237 ;  Hopper  v. 
Conyers,  2  Eq.  549 ;  Taylor  v.  Blalteloch,  32  Ch.  Div.  560 ;  Ex  parte  Cooke, 
4  Ch.  Div.  123;  Be  Champion,  1  Ch.  (93)  101. 

(s)  Thornton  v.  Stoldll,  1  Jur.  N.  S.  751,  where  Wood,  V.-C.  refused  to 
allow  the  cestuis  que  trust  to  take  the  property  purchased  at  a  given  sum, 
and  to  prove  against  the  estate  of  a  deceased  trustee  for  the  deficiency. 

(0  Be  Hallett,  svpro. 

(v)   //). 
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lias  paid  them  into  his  account  at  the  bank ;  and  mixed  them 
with  his  own  money,  (v) 

If  a  trustee  or  agent  mixes  and  confuses  the  property  which  Trustee,  etc., 
he  holds  in  a  fiduciary  character  with  his  own  property,  so  j^o^'"?  ^^t 
that  they  cannot  be  separated  with  perfect  accuracy,  he  is  his  own 
liable  for  the  whole,  (lo)  mo'iey. 

It  was  held  by  the  Court  of  Appeal  some  years  ago  (x)  that  Rule  in 
the   rule   in    Claytons   Case (y)  as   to   the   appropriation  of  ^'«.'/*°«'^  p'*^- 

.    **  ^''^  jri       jr  Appropriation 

payments  applied  to  the  cases  now  under  consideration ;  so  of  payment . 
that  if,  say  £1000,  trust  money  were  paid  into  the  trustees' 
current  account,  without  being  in  any  way  ear-marked,  then 
after  a  number  of  drawings  upon  the  account  and  payments 
in  by  the  trustee  of  his  own  money,  the  balance,  though 
exceeding  £1000  might  belong  beneficially  to  the  trustee 
himself — i.e.  by  attributing  the  first  drawings  out,  to  the 
first  payments  in.  The  Court  of  Appeal  has  since,  however, 
refused  to  follow  this  case,  so  far  as  relates  to  the  point  now 
under  consideration ;  and  now  the  trustee  would,  in  such  a 
case  be  taken  to  have  drawn  out  his  own  money  in  preference 
to  the  trust  money,  (z) 

The   rule   in    Clayton^ s    Case   would  appear   to   aj^ply  as  ^"1^  ^.s 
between  two  or  more  cestuis  que  trust,  where  the  balance  at  q^!  ^^j.^  ^^?  ■ 
the  bank  is  insufficient  to  pay  both  or  all  of  them,  (a)  q'w  trust. 

The  cestui  que  trust  may  follow  the  trust  property  into  the  -'^gainst  whom 
hands  not  only  of  the  trustee  himself,  but  also  into  those  of  foUow  exer- 
all  persons  (including  a  trustee  ia  bankruptcy)  (6)  claiming  citable ; — 
under  him  except  into  those  of  a  purchaser  for  value  who  has  ^f  "^it^ers, 
acquired  the  legal  estate  or  interest  (c)  without  having  had  Pm-chas     f 

value,  etc. 

(v)  Re  HaUett,  13  Ch.  Div.  709;    Ex  parte   CooJ:e,  4   Ch.    Div.   123;  vr      *•  ki 
Uster  V.  Stitbbs,  45  Ch.  Div.  9  ;  Coburn  v.  Collins,  35  Ch.  D.  373.     But  as  f^'^p^'^^'e 
to  negotiable  instruments  taken  in  good  faith  and  for  value,  see  London,  ^^^  ruments. 
etc.,  Bk.  V.  Simmons,  A.  C.  (92)  201. 

(w)  Cook  V.  Addison,  7  Eq.  470. 

(a;)  Pennell  v.  Deffell,  4  D.  M.  &  G.  372. 

ly)  1  Mer.  572. 

(2)  Re  Hallet,  13  Ch.  Div.  696;  Ex  parte  Cooke,  supra. 

(a)  Hancock  v.  Smith,  41  Ch.  D.  456.     As  to  the  application  of  the  rule 
generally,  see  Loudon,  etc.,  Co.  v.  Ratcliffe,  6  App.  722.  o<y»<. 

(b)  Ex  parte   Cooke,  4  Ch.  Div.  123.      It  will  be    remembered    that  Trustee  of 
property  held  by  a  bankrupt  in  trust  for  another  person  does  not  vest  in  bankrupt; — 
his  trustee  :  Bankruptcy  Act,  1883  (c.  52),  s.  44.  a^^  vesting. 

(c)  Re  Morgan,  18  Ch.  Div.  103.     It  was  repeatedly  decided  before  the  Defence  of 
Judicature  Acts  came  into  operation  that  the  defence  of  being  a  pur-  purchaser  for 
chaser  for  value  without  notice  was  available  whether  the  purchaser  had  value  without 
the  legal  estate  or  only  an  equitable  interest :  Cohjer  v.  Finch,  5  H.  L.  C.  notice; — when 
920  ;  Hunter  v.  Walters,  11  Eq.  292,  7  Ch.  75.     But  the  rule  applied  ex-  available, 
clusivelv  to  cases  where  a  Court  of  Equity  could  give  equitable  relief 

2   K  2 


500 


EXECUTION  OF  TRUSTS. 


Priority ; — 

equitable 

interests. 

Trustee  in 
bankruptcy. 


Purchase 
without  notice 
from  person 
with  notice, 
etc. 


notice  of  the  trust  at  the  time  when  he  parted  with  his 
money  (cT)  or  of  a  person  to  whom  trust  money  has  heen  paid 
in  satisfaction  of  a  bond  fide  debt  without  notice  of  the 
trust,  (e)  Moreover  there  is  no  right  to  follow  trust  funds 
into  the  hands  of  a  trustee  in  bankruptcy  when  there  has 
been  no  actual  payment,  but  moneys  of  the  same  amount  as 
the  trust  funds  have  been  merely  allowed  in  account,  (/)  and 
even  a  purchaser  with  notice  from  a  vendor  without  notice  is 
as  a  rule  entitled  to  the  same  protection  as  the  vendor 
himself,  (g)  But,  as  between  the  cestui  que  trust  and  a 
subsequent  purchaser  for  value  without  notice,  having 
only  an  equitable  interest  the  equities  being  equal,  the 
maxim  qui  prior  est  tempore  potior  est  jure  applies,  and  the 


only,  and  not  to  caBes  where  it  could  give  both  legal  and  equitable  relief: 
Inde  Coope  v.  Emmerson,  12  App.  305 ;  Manners  v.  Mew,  29  Ch.  D.  733; 
Onward,  etc..  Society  v.  Smithson,  1  Ch.  (93)  13.  The  authorities  upon 
the  question  when  this  defence  could  be  successfully  pleaded  were  not 
quite  consistent  with  each  other,  and  even  Lord  St.  Leonards  and  Lord 
"Westbury  were  not  at  one  in  this  respect.  Compare  Fhillips  v.  P., 
4  D.  F.  &  J.  216,  with  Sug.  V.  &  P.  796,  et  seq.,  and  see  Bowen  v.  Evans, 
1  J.  &  L.  264,  an  Irish  case  in  which  Lord  St.  Leonards  said :  "  Whether 
the  purchaser  has  the  legal  estate,  or  only  an  equitable  interest,  he  may, 
by  way  of  defence,  avail  himself  of  the  character  of  a  purchaser^without 
notice,  and  is  entitled  to  have  the  bill  dismissed  against  him,  though  the 
next  hour  he  may  be  turned  out  of  possession  by  the  legal  title  "  ;  but  in 
Colyer  v.  Finch,  supra,  and  Heath  v.  Crealock,  10  Ch.  30,  it  was  held  that 
a  mortgagee,  having  the  legal  estate,  was  entitled  to  enforce  his  equitable 
remedy  of  foreclosure  against  a  subsequent  purchaser  or  mortgagee  with- 
out notice.  See  also  Heath  v.  Fugh,  6  Q.  B.  Div.  358,  7  App.  235; 
Phillips  v.  P.,  supra.  In  the  latter  case  Lord  Westbury,  L.C.,  decided 
(p.  217)  that  the  defence  was  not  available  when  the  Court  of  Chancery  exer- 
cised a  legal  jurisdiction  concurrently  with  Courts  of  Law ;  but  that  it 
did  apply,  first  to  a  case  where  the  Court  of  Chancery  exercised  an 
auxiliary  jurisdiction  in  favour  of  a  person  having  a  legal  title,  e.g.,  where 
an  heir  or  tenant  for  life  claimed  to  recover  title  deeds ;  secondly,  in  the 
case  of  a  third  mortgagee  entitled  to  tack  as  agaiust  a  second  mortgagee 
(see  Ch.  IV.  on  Mortgages,  infra) ;  and  thirdly  (at  p.  218),  "  where 
there  were  circumstances  which  gave  rise  to  an  equity  as  distinguished 
from  an  equitable  estate,  e.g.,  an  equity  to  set  aside  a  deed  for  fraud,  or  to 
correct  it  for  mistake."  Following  this  decision,  Fry,  J.,  in  Cave  v.  C, 
15  Ch.  D.  647,  held  that  the  defence  in  question  was  not  available  where 
the  circumstances  required  the  Court  to  determine  priorities  between  per- 
sons having  only  equitable  interests.  See  also  Bolton  v.  Curre,  W.  N. 
(94)  122. 

(d)  Taylor  v.  Blaheloch,  32  Ch.  Div.  560  ;  Lloyd's  Banking  Co.  v.  Jones, 
29  Ch.  D.  221 ;  Newman  v.  N.,  28  ih.  678  ;  Pitcher  v.  Rawlins,  7  Ch.  259 ; 
Heath  v.  Crealock,  10  Ch.  22 ;  Cave  v.  C,  15  Ch.  D.  639 ;  Bulley  v.  B., 
9  Ch.  745;  Bentinck  v.  London,  etc..  Bank,  2  Ch.  (93)  120. 

(e)  Northern,  etc.,  Co.  v.  Whipp,  26  Ch.  Div.  495 ;  Thomson  v.  Clydes- 
dale Bk.,  A.  C.  (93)  287. 

(/)  Be  Hallett,  2  Q.  B.  (94)  237. 
((/)  Freer  v.  Hesse,  4  D.  M.  &  G.  503^ 
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title  of  tlie  cestui  que  trust  will   prevail  (Ji).      Moreover  the  Subsequent 
acquisition  of  the  legal  estate  afterwards  with   notice   that  f^^Y^'^rf 
it  is  held  upon  an  express  trust  will  be  of  no  avail  to  the 
purchaser.  (J) 

The   notice   may    be   either   express    or   constructive,  (j)  Constructive 
Constructive  notice  has  been  defined  as  being  "  no  more  than  notice — 
evidence  of  notice  the  presumptions  of  which  are  so  violent,       ii"^'°ii* 
that   the  Court  will   not  allow  even   of  its  being   contro- 
verted." (Jc)     Cases  of  this  kind  generally  come  within  one 
or  other  of  two  classes ;  first,  those  in  which  a  party  sought 
to  be  charged  has  had  actual  notice  that  the  property  in  Notice  putting 
question  was  in  fact  charged,  incumbered,  or  in  some  way  person  on 
affected,    and    the    Court   has    thereupon    bound    him    with  '"l"''"?^* 
constructive  notice  of  facts  and  instruments,  to  a  knowledge 
of  which  he  would  have  been   led  by  an  inquiry  after  the 
charge,  incumbrance    or   other   circumstance   affecting   the 
property,  of  which  he  had  actual  notice ;  and  secondly,  cases  vy-.f  i, 
in  which  the  Court   has  been  satisfied  from  the  evidence  abstaining 
before  it,  that  the  party  sought  to  be  charged  had  designedly  ^'■°.'^.  •"' 
abstained   from   inquiry   for  the   very  purpose  of  avoiding 
notice.  (J) 

Notice   to  a  purchaser's  counsel,  solicitor,  or   agent,  has  Notice  to 
long  since  been  held  to  be,  as  a  rule,  notice  to  the  purchaser  purchaser  s 

counsBi   etc 

himself,  provided  it  be  in  the  same  transaction,  (m)  e.g.  where  ' 

a   purchaser's   counsel   or    solicitor    has,   by   perusing    the 
abstract  of  title,  notice  of  the  existence  of  a  deed,  that  notice 
will  be  imputed  to  the  purchaser  himself,  but  notice  served 
upon   a   solicitor   who   has   been   previously,  or   is   usually  Notice  to 
employed  in  any  particular  business,  is  not,  per  se,  notice  to     ']^^^ 
the  person  who  has  employed  him ;  because  a  solicitor  is  only 

(7i)  Cave  V.  C, supra;  Shropshire  Union,  etc.,  Co.  v.  Reg.,  L.  E.  7  H.  L.  "Purchaser" 
496 ;  Poivell  v.  London,  etc.,  Bk.,  2  Cli.  (93)  555.     The  term  "  purchaser  "  includes 
is  of  course  intended  to  include  a  mortgagee.  morto-ao-e<». 

(i)  Mumford  v.  Stohwasser,  18  Eq.  5.o6.  On  the  question  how  far  the 
doctrine  of  constructive  notice  apjjlies  to  dealings  with  a  tenant  for  life 
under  the  Settled  Lands  Acts,  see  Mogridge  v.  Clapp,  3  Ch.  (92)  382, 

c.  A.  ac/cc 

(j)  Boursot  V.  Savage,  2  Eq.  134 ;  Re  New  Chile,  etc.,  Co.,  W.  N.  (92) 
193. 

(/O  Per  Eyre,  C.B.,  in  Plumb  v.  Fluitt,  2  Anst.  438;  Mumford  v. 
Stohicasser,  18  Eq.  556. 

(0  English,  etc.,  Co.  v.  Brunton,  2  Q.  B.  (92)  716,  717 ;  Ware  v. 
Egmont,  4  D.  M.  &  G.  460  ;  Maxfield  v.  Burton,  17  Eq.  15  ;  Re  Neiv  Chile, 
etc.,  Co.,  supra  ;  London,  etc.,  Co.  v.  Duggan,  A.  C.  (93)  510. 

(?}i)  Mountford  v.  Scott,  3  Madd.  34 ;  T.  &  K.  280 ;  Bradley  V.  Rich^^. 
9  Ch.  D.  189  ;  Agra  Bk.  v.  Barry,  L.  E.  7  H.  L.  135. 
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solicitor  for 
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Act,  1882, 
s.  3. 
Actual 
knowledge. 


Omission  to 
make 
reasonable 
inquiries. 


solicitor  to  any  particular  person,  wlien  he  has  been  employed 
by  the  latter  as  such,  and  only  in  the  matter  in  which  he  has 
been  so  employed,  (n)  Nor  will  constructive  notice  of  a  fraud 
committed  by  the  solicitor,  be  imputed  to  the  client  (o)  nor 
where  the  same  solicitor  acts  for  both  vendor  and  purchaser, 
or  for  mortgagor  or  mortgagee,  will  the  purchaser,  or 
mortgagee  be,  without  more,  affected  with  constructive  notice 
of  a  fraud  committed  by  the  vendor  or  mortgagor,  or  of  the 
existence  of  a  fraudulent  intention  on  his  part,  (p)  When 
the  mortgagor  is  a  solicitor  and  prepares  the  mortgage  deed, 
the  mortgagee  employing  no  other  solicitor,  the  former  will 
not  thereby  be  constituted  the  solicitor  for  the  mortgagee,  so 
as  to  affect  him  with  notice  of  an  incumbrance  known  to  the 
former,  (gf) 

It  was  held  in  an  old  case  (r)  that  where  one  transaction 
was  closely  followed  by  or  so  connected  with  another  that  it 
must  have  been  present  to  the  mind  of  the  solicitor,  know- 
ledge thereof  must  be  imputed  to  the  solicitor,  and  through 
him  to  the  client,  thus  making  the  question  of  notice  depend 
in  some  cases,  on  the  circumstances  of  a  solicitor  having  a 
good  or  a  bad  memory,  (s)  This  extension  of  the  rule  above 
stated,  has  been  abolished  by  the  Conveyancing  Act,  1882, 
s.  3,  next  set  forth. 

1.  A  purchaser  shall  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thing,  unless  (i.)  it  is  within  his 
own  knowledge,  or  would  have  come  to  his  knowledge, 
if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him ;  (f)  or,  (ii.)  in 
the  same  transaction  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the  know- 
ledge of  his  counsel,  as  such,  or  of  his  solicitor,  or  other  agent 
as  such,  or  would  have  come  to  the  knowledge  of  his  solicitor 
or  other  agent  as  such,  if  such  inquiries  and  inspections  had 

(?4)  Saffron  Walclen,  etc..  Society  v.  Bayner,  14  Cli.  Div.  409 ;  but  see 
Uester  v."  ff.,  34  ib.  616. 

(o)  JBoursot  V.  Savage,  2  Eq.  142  ;  Waldy  v.  Gray,  20  Eq.  238  ;  Cave  v. 
C,  15  Cli.  D.  639;  Bradley  v.  RiGhes,  9  Ch.  D.  189. 

(p)  Sharpe  v.  Fog,  4  Ch.  35  ;   Corser  v.  Cartwright,  L.  R.  7  H.  L.  738. 

Iq)  Espin  v.  Femherton,  3  D.  &  J.  547;  Manners  v.  Mew,  29  Ch.  D.  731. 

(r)  Hargeaves  v.  Eothwell,  1  Keen,  154;  and  see  also  Mountford  V. 
Scott,  T.  &  E.  280. 

(s)  See  observations  of  Chitty,  J.,  in  Re  Cousins,  31  Ch.  D.  676. 

(0  Boursot  V.  Savage,  2  Eq.  141;  National,  etc.,  Bk.  v.  Jackson,  33 
Ch.  Div.  1;  Spencer  v.  Clarice,  9  Ch.  D.  137;  Be  Wyatt,  1  Ch.  (92)  188, 
A.  C.  (03)  369 ;  Bailey  v.  Barnes,  1  Ch.  (94^  25. 
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been  made  as  ought  reasonably  to  have  been  made  by  the 
solicitor  or  other  agent,  (u) 

2.  Tins  section  shall  not  exempt  a  purchaser  from  any 
liability  under,  or  any  obligation  to  perform  or  observe,  any 
covenant,  condition,  provision,  or  restriction  contained  in 
any  instrument  under  which  his  title  is  derived,  mediately 
or  immediately  ;  and  such  liability  or  obligation  may  be 
enforced  in  the  same  manner  and  to  the  same  extent  as  if 
this  section  had  not  been  enacted. 

3.  A  purchaser  shall  not  by  reason  of  anything  in  this 
section  be  affected  by  notice  in  any  case  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted. 

4.  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  Act ;  save  that  where  an 
action  is  pending  at  the  commencement  of  this  Act,  the  rights 
of  the  parties  shall  not  be  affected  by  this  section. 

A  purchaser  having  notice  of  a  title  deed,  is  fixed  with  Notice  of  title 

constructive   notice   of  its  contents,  (v)     But  the  rule  only  deeds,  also 

applies  if  the  deed  must  necessarily  affect  the  property.     It  contents 

does  not  apply  if  it  may  or  may  not  affect  the  same,  e.g..  Deed  neces- 

where  a  person  is  buy  in  o;  real  estate  from  a  married  man  ^^^'^^y  aflecting 

i-  'J      '='  ~      ^  property. 

who  informs  him  that  a  settlement  was  made  on  his  marriage 

but  that  it  does  not  affect  the  property,  (lo)     So,  also,  if  a  possession 

person  is  in  possession  of  property,  notice  of  the  title  under  notice  of  title. 

which  he  is  in  possession,  must  be  attributed  to  every  one 

who  deals  with  that  property ;  (x)    and  therefore  a  person  Notice  that 

taking    a    mortgage   from    one     of  several    partners   with  Property  is 

^    °  o   o  ^  ^  r  ^  partnership 

notice  that   the  firm  was  in   possession  of  and  carried   on  property.^ 

business   on  the  mortgaged   property,    will    be   fixed   with 

constructive   notice   of  the   interests   therein   of  the  other  Vague 

partners.     But  a  purchaser  is  not  bound  to  attend  to  vague  !!fl'°/'*'^j.  , 
^  ^  Contradictory 

reports  from  strangers ;  and  it  has  been  held  by  the  Court  evidence. 
of  Appeal,  in  a  somewhat  recent  case,  that  a  person  will  not 
in  general,  be  fixed  with  notice,  where  there  is  contradictory 

(m)  Thus  abolishing  the  doctrine   of  Hargreaves  v.  Botliwell,  supra. 
See  Ee  Cousins,  supra. 

(v)  Patman  v.  Harland,  17  Ch.  D.  353;   Wilson  v.  Hart,  1  Ch.  463;  Settled  Land 
Be  Davis,  40  Ch.  D.  601 ;  Mogridge  v.  Clapp,  3  Ch.  (92)  383,  where  it  Acts. 
was  held  that  the  doctrines  of  constructive  notice  ought  not  to  be  applied 
so  as  to  invalidate  the  titles  of  persons  dealing  hond  fide  with  tenants  for 
life  when  exercising  their  powers  under  the  Settled  Land  Acts. 

(to)  English,  etc.,  Trust  v.  Brunton,  2  Q.  B.  (92)  710. 

(x)  Cavander  v.  Bulteel,  9  Ch.  83 ;  Mumford  v.  Stohioasser,  18  Eq.  556 ; 
but  see  Ch.  V.  un  Specihc  Performance. 
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evidence  as  to  whetlier  verbal  notice  has  "been  given  at  a 
meeting  admittedly  called  for  some  other  purpose  than  the 
subject-matter  of  the  notice  in  question.  (?/)     A  new  trustee 
will   not   be    necessarily   fixed   with   notice    given    to   his  . 
predecessor ;  {z)  nor  will  the  fact  that  the  legal  interest  in  I 
property  is  vested  in  several  persons  as  joint  tenants,  amount  I 
to  constructive  notice  that  they  hold  it  in  trust,  (a) 

When  a  married  woman  executes  a  mortgage,  there  is  no 
obligation  on  the  mortgagee  to  inquire  whether  a  settlement 
was  made  on  her  marriage.  (6) 


Section  XIII. — Debtors  Acts. 


Imprisonment 
of  trustee. 


Debtors  Act, 
1869,  s.  4. 


Sub-section  3 
applies  to 
auctioneer, 
receiver, 
executor,  etc. 


A  trustee  ordered  to  pay  a  sum  of  money  due  from  him  in 
that  capacity  is  liable,  in  case  of  non-payment,  to  be  sent  to 
prison  for  a  period  not  exceeding  one  year.  By  the  Debtors 
Act,  1869  (c.  62),  s.  4,  imprisonment  for  debt  was  abolished 
with  the  exception  of,  inter  alia  (sub-s.  3),  the  case  of  "  default 
by  a  trustee  or  person  acting  in  a  fiduciary  capacity,  and 
ordered  to  pay  by  a  Court  of  Equity,  (c)  any  sum  in  his 
possession,  or  under  his  control."  ((i) 

Sub-s.  3,  it  will  be  observed,  applies  not  only  to  a  trustee 
in  the  strict  sense  of  the  term,  but  also  to  any  person  in  a 
fiduciary  position.  This  means  a  person  who  stands  in  a 
fiduciary  relation  towards  any  other  person  who  may  be 
entitled  to  call  upon  him  to  pay,  whether  such  other  person 
is  or  is  not  the  plaintiff,  or  one  of  the  plaintiffs,  in  the  action 
in  which  the  order  for  payment  has  been  made,  (e)  For 
this  purpose  an  executor  or  administrator,  or  a  person  acting 


Default  by  a 
solicitor  in 
payment  of 
costs,  etc. 


(y)  Saffron  Walden,  etc..  Society  v.  Rayner,  14  Cb.  Div.  406. 
(z)  HaUoiDS  V.  Lloijd.  39  Cli.  D.  686. 

(a)  JJodcU  V.  Hills,  2  H.  &  M.  428 ;  Re  Harman  &  Uxbridge,  etc.,  Ry.  Co., 
24  Ch.  D.  72G. 

(b)  Lloyd's  Banlcing  Co.  v.  Jones,  29  Ch.  D.  222. 

(c)  These  words  include  both  the  County  Court  and  the  High  Court : 
3Iarris  v.  Ingram,  13  Ch.  D.  338  ;  Jud.  Act,  1873  (c.  66),  s.  76  ;  C.  C.  Act, 
1888,  s.  67. 

(d)  This  section  (suh-s.  4)  contains  a  similar  exception  in  the  case  of 
default  by  a  solicitor  in  payment  of  costs  ordered  to  be  paid  by  him  for 
misconduct,  or  in  his  character  of  an  officer  of  the  Court.  As  to  this 
provisiun.  see  Be  Hope,!  Ch.  523;  Re  Dudley,  12  Q.  B.  Div.  44  ;  Re  Wray, 
3(i  Ch.  Div.  138;  Re  Strong,  32  Ch.  Div.  342;  Litchfield  v.  Jones,  36 
Ch.  D.  530 ;  Re  Edge.  39  W.  R.  198 ;  Re  A  Solictor,  14  Ch.  D.  152. 

(fl)  Harris  v.  Ingram.  Vo  Ch.  D.  338. 
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as  sucli,  (/)  an  auctioneer,  (j/)  a  receiver  appointed  by  the 
Higli  Court  or  the  County  Court,  (Ji)  all  come  within  the 
sub-section  ;  also  a  person  sued  for  a  mere  debt,  but  who  has 
submitted  to  terms   of  compromise  which  provide   for  his 
holding  the  money  due  from  him  on  certain  trusts ;  (i)  also 
an  agent,  (/  )  but  it  has  recently  been  held  by  Chitty,  J.,  Agent  in  a 
that  it   only   applies   to   an   agent   where   he   stands   in  a  pog^tlo^^ 
fiduciary  relation  towards  his  principal  and  that  therefore  Agent  or 
it  does  not   apply   to   a   partner    receiving    assets   of   the  pther  person 

'■'■''  i  _  o  in  a  fiduciary 

l^artnership  on  account  of  himself  and  his  co-partners.  {¥)       relation. 

If  a  person  once  stands  in  a  fiduciary  position,  he  may  be 
committed  to   prison   though  he   has   ceased   to   hold  that 
position  when  the  order  is  made  for  payment  of  the  money  (l)  Privilege  of 
and  privilege  of  Parliament  is  no  answer  to  the  application  Parliament, 
for  attachment.  («*)     A   pi'omoter,  however,  who   has  been  Promoter  or 
ordered  to  repay  money  on  the  setting  aside  of  a  fraudulent  c^l^LnVeU; 
sale  to  a  company,  is  not  within  the  sub-section ;  (n)  nor  a 
director  who  has  been  ordered  under  s.  165  of  the  Companies 
Act,  1862,  (c.  89),  or  s.  10  of  the  corresponding  Act  of  1890 
(c.  63),  to  pay  the  full  value  of  shares  received  by  him  from 
a  promoter  ;  (o)  nor  a  creditor  who  has  received  payment  of 
his  debt  by  way  of  fraudulent  preference,  (p) 

The  money  ordered  to  be  paid  must  be  money  "in  the  Money  must  be, 
possession  or  under  the  control "  of  the  trustee  or  other  person  ?""  ^^^^  ^^^'^ 

1.  PT  /\  -PI  itt"^  possession 

therein  referred   to.  (5)      But  if  the  order  has  been   made  of  trustee,  etc. 
merely  in  respect  of  the  non-receipt   of  a   sum  of  money  Mere  non- 
which  the  trustee  ought  to  have  received  ;(r)  or  if  the  sum  receipt. 
directed  to  be  paid  is  composed  of  principal  money  which  ^^.^^^  money, 
has  been,  and  interest  which  has  not  been  in  the  trustee's  etc. 
possession  or  under  his  control,  and  without  any  distinction 

( /■)  Tinnuchi  v.  Smart,  10  P.  D.  184. 

(<l)  Crowther  v.  Elgood,  34  Ch.  Div.  691. 

(h)  Re  Gent,  40  Ch.  D.  192. 

(t)  Preston  v.  Etherington,  37  Ch.  Div.  104. 

(/)  Marris  v.  Luirmn,  13  Ch.  D.  338;  Litchfield  v.  Jones,  36  Ch.  D. 
530;  Hutchinson  s.^ Hartmont,  W.  N.  (77)  29. 

{h)  Piddocke  v.  Burt,  1  Ch.  (94)  346.  Compare  BurdicJc  V.  Garrich, 
5  Ch.  233. 

(0  Pe  Gent,  40  Ch.  D.  194. 

(m)  P}.  196  ;  E.  of  AyJesford  v.  E.  Pouleft,  2  Ch.  (92)  60. 

(m)  Phosphate,  etc.  Co.  v.  Hartmont,  25  W.  K.  743. 

(o)  Metcalfe's  Case,  13  Ch.  D.  815. 

(p)  Ex  parte  Hooson,  8  Ch.  231. 

((/)  In  the  foUowini;  observations  persons  in  a  fiduciary  position  other 
than  trustees  will  be  included  in  the  term  "trustees." 

(r)  Eerguson  v.  E.,  10  Ch.  661. 
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between  principal  and  interest,  then  a  warrant  of  attachment 
will  not  he  issued ;  (s)  and  the  like  nile  applies  where  the 
money  ordered  to  be  paid  is  made  up  without  distinction 
partly  of  the  sale  moneys  of  trust  property  improperly  sold, 
and  partly  of  money  representing  the  increase  in  value  of 
such  property  since  the  sale,  i.e.,  partly  of  money  actually 
received,  and  partly  of  quasi  damages,  which  of  course  have 
not  been  received,  (f)  The  sub-section  applies  whether  the 
money  is  directed  to  be  paid  into  Court  by  an  interlocutory 
order,  or  by  a  final  judgment,  (u) 

The  exception  contained  in  sub-section  3  was  made  with 
the  intention  that  a  dishonest  trustee  might  be  punished; 
and  in  that  sense  the  Act  is  vindictive,  (v)  In  1874  it  was 
held  by  the  Court  of  Appeal  that  it  was  not  necessary  that 
the  money  should  have  been  in  the  party's  sole  control,  and 
that  where  the  sub-section  applied,  a  writ  of  attachment  was 
a  matter  of  right,  so  that  the  Court  had  no  discretion  to 
refuse  it.  (w)  When  therefore  an  application  came  before 
Jessell,  M.E.  (x)  for  attachment  for  non-payment  of  money 
in  respect  of  an  unintentional  breach  of  trust  by  a  trustee 
who  was  then  in  a  dying  state,  his  Lordship  held  that  he 
had  no  alternative  but  to  make  the  order. 

In  consequence  of  this  decision,  the  Debtors  Act,  1878, 
(c.  54)  was  passed  which  provides  that  in  cases  coming 
within  sub-sections  3  &  4  of  s.  4  of  the  Act  of  1869,  and 
s.  5  of  the  corresponding  provisions  for  Ireland,  "  any  Court 
or  Judge  making  the  order  for  payment,  or  having  jurisdic- 
tion in  the  action  or  proceeding  in  which  the  order  for  pay- 
ment is  made,  may  inquire  into  the  case,  and  (subject  to  the 
provisoes  contained  in  the  said  sections  respectively)  may 
grant  or  refuse,  either  absolutely  or  upon  terms,  any  appli- 
cation for  a  writ  of  attachment,  or  other  process  or  order  of 
arrest  or  imprisonment,  and  any  application  to  stay  the 
operation  of  any  such  writ,  process,  or  order,  or  for  discharge 
from  arrest  or  imprisonment  thereunder." 

The  Act  of  1878  was  not  intended  to  get  rid  of  the  penal 

(s)  Middleton  v.  Chichester,  6  Ch.  152. 
it)  lb.  Re  Walker,  60  L.  J.  Ch.  25. 
(m)  Hutchinson  v.  Hartmont,  W.  N.  (77)  29. 

(v)  Harris  v.  Inqram,  13  Ch.  D.  342 ;  Croicther  v.  Elgood,  3-1  Oh.  Div. 
693 ;  Ee  Gent,  40  Ch.  D.  195. 
(!(?)  Evans  v.  Bear,  10  Ch.  76. 
(x)  Eeferred  to  in  Marris  v.  Ingram,  1 3  Ch.  Div.  343. 
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clauses  of  the  previous  Act ;  but  only  to  give  the  Judges  a 

judicial  discretion  to  deal  with  exceptional  cases,  which  the 

Legislature  did  not  think  of  when  it  passed  the  previous 

Act.  (y) 

Under  this  Act,  if  it  be  shown  by  proper  medical  evidence  e.g.,  illness  oi 

that  the  person  sought  to  be  imprisoned  is  seriously  ill,  the  ^i""^*^*^*^- 

application  will  usually  be  allowed  to  stand  over  generally, 

with  liberty  for  the  moving  party  to  renew  it  upon  giving 

notice  to  the  person  sought  to  be  imprisoned.     The  Judge 

has  full  jurisdiction  to  examine  into  the  circumstances  of 

each  case  which  comes  before  him  ;  and   if  he  be  of  opinion  Where  no 

that  there  has  been  no  actual  fraud  or  embezzlement,  but  fi'^^u^^^'sit 

.  intention. 

merely  an  erroneous  application  of  a  trust  fund,  he  may 

refuse  to  make  the  order,  (z)     But  the  fact  that  a  dishonest  Trustee  who 

trustee  has  spent  the  money,  and  has  no  means  of  paying,    ^o^e^^^tc  "^ 

affords  no  ground  for  refusing  the  order  for  attachment ;  nor 

the  fact  that  the  execution  of  the  process  would  destroy  his 

means  of  livelihood,  (a) 

There  is  a  right  of  appeal  from  an  order   directing   or  Right  of 
refusing  a  warrant  of  attachment  to  issue  ;  but  the  Court  of  '''PP*^*^- 
Appeal  will  require  a  strong  case  to  induce  it  to  interfere 
with  the  exercise  of  the  discretion  of  the  Court  below.  (&) 


Section  XIV.— Statutes  of  Limitation. 

It  has  been  stated  in  an  earlier  part  of  this  work  (o)  that  Statutes  of 
before  the  Trustee  Act  1888  came  into  operation,  the  Statutes  ''"^'  ^  '°°  'T 

■•■  '  express  trusts. 

of  Limitation  did  not  apply  to  claims  between  trustee  and 

cestui  que  trust  in  the  case  of  actions  arising  under  an  express 

trust.      There  were   also   some   cases    of  mere   constructive 

trusts  to  which  they  did  not  apply,  (d)     They  did  not  apply  Claim  against 

to  a  claim  fur  an  account  against    an  agent  whose  duty  it  f^^^ucjary 

was  to  invest  his  principal's  money,  or  to  retain  the  same  relation. 

(y)  3Iarris  v.  Ingram,  supra. 

(2)  MidcUeton  v.  Chichester,  6  Ch.  152  ;  Holroyde  v.  Garnett,  20  Ch.  D. 
532 ;  E.  of  Aylesford  v.  E.  Poulett,  2  Ch.  (92)  64 ;  Be  Smith,  2  Ch.  (9.3) 
18,  C.  A. ;  Re  Strong,  32  Ch.  Div.  342. 

(a)  Re  Gent,  40  Ch.  D.  195  ;  Growther  v.  Elgood,  34  Ch.  Div.  693. 

(h)  Chard  v.    Jervis,  9    Q.   B.   Div.    181 ;    Jarmain  v.    Chatterton,    20 
Ch.  Div.  493 ;  Re  Wray,  36  ib.  144.     But  see  observations  of  Linclley,  L.  J., 
in  Re  Evans,  1  Ch.  (93)  266.     For  practice  as  to  ■wan'ant  of  attacbment  Practice  as  to 
see  supra,  \).  195.  warrant  of 

(c)  Supra,  p.  238.  attachment. 

(d)  Soar  v.  Ashicell,  2  Q.  B,  (93)  405,  C.  A. 
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until  it  is  asked  for  or  demanded  (e)  ;  nor  to  a  claim  against 
a  director  of  a  joint  stock  company  or  building  society  (/)  in 
respect  of  a  breach  of  trust,  though,  he  is  not  a  trustee  for 
the  company  or  society,  (jf)  But  even  a  claim  against  a 
trustee  for  breach  of  trust  might  have  been,  and  can  still  be 
resisted  on  the  ground  of  acquiescence  or  gross  delay  on  the 
part  of  the  cestui  que  trust.  (^) 

By  the  Trustee  Act,  1888,  c.  59,  s.  8,  it  is  enacted  that  (1.) 
"  in  any  action  or  other  proceeding  against  a  trustee,  or  any 
person   claiming   through  him,  except  where  the  claim  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to 
'  (/■   ^^  ^7  L-  which  the  trustee  was  party  or  privy  or  is  to  recover  trust 

JL^^^c^c/^j  <^>~.^property,  or  the  proceeds  thereof  still  retained  by  the  trustee, 


Director  of 
company,  etc. 

Laches  and 
delay. 


Trustee  Act, 
1888,  c.  59, 
s.  8. 


J  ^^/^ 


•^ 


Separate 
estate  of 
married 
■woman  re- 
strained from 
anticipation. 

Wlien  Statute 
begins  to  ruu. 


or  previously  received  by  the  trustee  and  converted  to  his 
use,  the  following  provisions  shall  apply: — (a)  All  rights 
and  privileges  conferred  by  any  statute  of  limitations  shall  be 
enjoyed  in  the  like  manner,  and  to  the  like  extent  as  they 
would  have  been  enjoyed  in  such  action  or  other  proceeding, 
if  the  trustee  or  person  claiming  through  him  had  not  been 
a  trustee  or  person  claiming  through  him.  (5)  If  the  action 
or  other  proceeding  is  brought  to  recover  money  or  other 
property,  and  is  one  to  which  no  other  existing  statute  of 
limitations  applies,  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of  and  be  at  liberty  to 
plead  the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding,  in  the  like  manner,  and  to  the  like  extent,  as  if 
the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received ;  but  so  nevertheless  that  the 
statute  shall  run  against  a  married  woman  entitled  in 
possession  for  her  separate  use,  whether  with  or  without  a 
restraint  upon  anticipation,  but  shall  not  begin  to  run 
against  any  beneficiary,  unless  and  until  the  interest  of 
such  beneficiary  shall  be  an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a 
good  defence  by  virtue  of  this  section  shall  derive  any 
greater  or  other  benefit  from  a  judgment  or  order  obtained 

(e)  Burdick  v.  Garrick.  5  Ch.  233;  Gray  v.  Bcdeman,  21  W.  E.  137; 
Soar  Y.  Aslmell,  2  Q.  B.  (93)403;  Be  Sharpe,  1  Ch.  (92)  167;  Be  Bell, 
31  Ch.  D.  462. 

(/)  Be  Sliarpe,  supra. 

(f/)  See  supra. 

(h)  Be  Cross.  20  Ch.  Div.  121 ;  Be  Sliarpe,  supra;  Tliomson  v.  Eashrood, 
2  App.  215 ;  Lindsay,  etc.,  Co.  v.  Eurd,  5  L.  R.  P.  C.  221 ;  Bx  parte 
Norris,  i  Ch.  286 ;  Jones  v.  Hirjgins,  2  Eq.  539  ;  Dixon  v.  I).,  9  Ch.  D.  587. 
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by  another  beneficiary,  than  he  could  have  obtained,  if  he 
had  brought  such  action  or  other  proceeding,  and  this 
section  had  been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  first  day  of  January, 
1890  (t),  and  shall  not  deprive  any  executor  or  administrator 
of  any  right  or  defence  to  which  he  is  entitled,  under  any 
existing  statute  of  limitations."  (j) 

A  cause  of  action  founded  on  a  breach  of  trust  accrues  to 
the  cestui  que  trust  upon  the  commission  of  the  breach  ;  and 
the  fact  that  it  has  been  subsequently  concealed  through  the 
fraud  of  an  agent  of  the  trustee,  and  for  the  agent's  own 
benefit,  will  not  deprive  the  trustee  of  the  benefit  of  the 
section.  (Jt) 

Trust  money  will  be  deemed  to  be  "  still  retained"  by  a  "Still 
trustee  if  he,  or  any  agent  for  him,  has  it  so  that  he  can  get  •■^•^^i"'^<^' 
it ;  but  not  if  it  has  been  lost  whether  by  his  negligence  or 
otherwise.  (I) 
I      The   exception   as   to   trust  property   "  received   by   the  Mortgage 
trustee  and  converted  to  his  use  "  does  not,  in  the  absence  of  Tr'^'^^^'T 

'  debt  due  to 

fraud,  apply  where  trust  funds  advanced  on  mortgage  have  trustee's  firm, 
been,  with  the  concurrence  of  the  mortgagor,  applied  in 
payment  of  a  debt  previously  charged  on  the  mortgaged 
property  in  favour  of  a  bank  in  which  the  trustee  was  a 
partner,  (m)  nor  does  it  apply  as  against  a  mortgagee  who 
has  through  carelessness  and  by  a  fraud  practised  on  him  by 
his  own  solicitor,  allowed  the  surplus  moneys  arising  upon 
the  exercise  of  a  power  of  sale  to  remain  in  the  hands  of  his 
solicitor,  (n)  But  the  section  is  not  available  as  a  defence  Receipt  of 
by  a  solicitor  who  has  received  trust  funds  for  the  purpose  trust  funds  by 

•^  .  .  .  IX-         solicitor. 

of  investment  and  with  notice  of  the  trust,  (o) 

An  action  to  compel  trustees  to  make  good  trust  funds  Trust  legacy, 
applicable  to  the   payment  of  a  trust  legacy  lost   through 

(t)  Be  Harrison,  W.  N.  (92)  148. 

(,/  )  As  to  express  trusts  of  lands,  see  the  Statute  of  Limitations,  3  &  4  3  &  4  Will.  4^ 
Will.  4,  c.  27,  8.  25  ;  and  as  to  concealed  fraud,  s.  26 ;  Chetham  v.  Hoare,  c.  27,  ss.  25, 
9  Eq.  571 ;    Vane  v.   F.,  8  Cli.  383;  Latvrance  v.  Norreys,  15  App.  210;  26.     Express 
Browne  v.  McClintoch,  L.  K.  6  H.  L.  456 ;   Willis  v.  Howe,  2  Ch.  (93)  545,  trusts  of  land 
and  cases  there  cited.  G<JbL  concealed 

(70  Thome  v.  Heard,  1  Ch.  (94)  604.  fraud. 

(0  Bi.  aotcL 

(m)  Be  Gurney,  1  Ch.  (93)  590. 

(n)  Tliorne  v.  Heard,  supra. 

(o)  t<oar  V.  AHlai:elJ,  2  Q.  B.  (93)  390. 
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Action  to 

follow 

legacies. 


Insufficient 
security  ; — 
Payment  of 
interest  by 
mortgagor. 


Person  making 

himself 

trustee. 


Actions  for  the 
execution  of 
trusts — 
parties  to — 
change  of 
parties — 
practice — ■ 
payment  and 
transfer  into 
Court. 


allowing  a  tenant  for  life  to  carry  on  a  testator's  farm  comes 
within  sub-s.  1  (&)  of  this  section  ;  and  may  be  barred  at  the 
expiration  of  six  years  from  the  time  when  the  legacy 
became  payable.  It  will  not  be  deemed  merely  an  action  to 
recover  a  legacy  within  the  meaning  of  the  Real  Property 
Limitation  Act  1874  (c.  67) ;  but  an  action  for  relief  in 
respect  of  a  breach  of  trust,  (p)  The  same  division  of  sub-s.  1 
also  applies  to  an  action  to  follow  legacies  into  the  hands 
of  a  trustee,  under  the  will  of  a  deceased  trustee,  for  the 
purpose  of  making  good  a  negligent  breach  of  trust  on  the 
part  of  the  latter,  (g) 

A  trustee  sought  to  be  made  liable  for  investing  trust 
money  on  an  insuflScient  mortgage  security  will  not  be 
deprived  of  the  benefit  of  the  Statute  by  the  mere  fact  of 
the  mortgagor  having  paid  interest  direct  to  the  cestui  que 
trust  continuously  till  within  six  years  from  the  time  of 
action,  (r) 

The  directors  of  a  joint  stock  company  are  trustees  within 
the  meaning  of  the  section  and  as  such  are  entitled  to  the 
protection  thereby  afforded,  (s) 

If  a  person  purports  to  collect  the  rents  of  real  estate  on 
behalf  of  an  unascertained  heir-at-law,  he  will  not  after- 
wards be  allowed  to  plead  the  Statute  of  Limitations  by  way 
of  defence  to  an  action  for  the  recovery  of  the  property  and 
mesne  profits  brought  by  the  heir  upon  becoming  aware  of 
his  rights,  (i) 

The  rules  of  the  Court  as  to  the  parties  to  actions  for  the 
execution  of  trusts,  (u)  including  change  of  parties,  (v)  the 
practice  of  the  Court  in  relation  to  such  actions  including 
the  payment  and  transfer  into  Court  by  trustees  of  admitted 
balances ;  (lo)  the  efi"ect  of  the  decretal  order  on  the  powers 

if)  Re  Swain,  3  Ch.  (91)  233;  Ee  Earlier,  2  Ch.  (92)  491.  The  result 
of  the  decision  in  Ee  Sioain  is  curious.  Under  the  Real  Property  Limita- 
tion Act,  1874  (c.  57),  twelve  years  is  the  period  for  barring  an  action 
against  an  executor  to  recover  a  legacy;  but  where  a  trustee  is  interposed 
that  period  may  be  reduced  to  six  years.  As  to  the  eft'ect  of  the  section 
generally,  see  Ee  Boivden,  45  Ch.  D.  444 ;  Moore  v.  Knight,  1  Ch.  (91)  547  ; 
Ee  Farje,  1  Ch.  (93)  304.    • 

{q)  Ee  Bowden,  supra. 

(r)  Ee  Somerset,  1  Ch.  (94)  231. 

(s)  Ee  Lands,  etc.,  Co.,  1  Ch.  (94)  616. 

(t)  Lyell  V.  Kennedy,  14  App.  437. 

(m)  Supra,  pp.  286,  et  seq. 

(v)  Swpra,  pp.  290,  et  seq. 

(jf)  Supra,  pp.  310,  et  seq. 
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and  discretions  of  trustees ;  (x)  as  to  concurrent  actions  for  Effect  of  de- 
the    execution    of    trusts,  0/)    the   proceedings    before    the  JJ^^jJ*^^"'^'^^'" 
Eegistrar  in  Chambers  under  a  decretal  order,  (z)  and  the  etc.,  of 
rules  of  the  Court  as  to  the  costs  of  actions  for  the  execution  trustees. 
of  trusts  in  general  (a)  have  all  been  fully  treated  in  the  ^"^JJUJ'"'^* 
Chapter  on  Administration.  P^^j^^  ^^  ^^ 

costs  of  action. 


PEECEDENTS.  (6) 

Particulars  of  Claim. 

1.  Execution  of  Trusts  of  Marriage  Settlement. 

In  the  Matter  of  the  Trusts  of  the  Settle- 
ment dated  the  18  made  on  the 
Marriage  of  A.  B.  deceased  and  C.  B.,  his  Wife. 

Between  C.  B.  Widow,  D.  B.,  E.  B.,  and 
F.  B.  (which  two  last-named  per- 
sons are  respectively  Infants)  by 
the  said  C.  B.,  their  Mother  and 
Next  Friend  Pltfs. 

and 
G.  H.,  I.  K.,  and  L.  M.,  Trustees  of 
the  said  Settlement  Defts. 

Particulars  of  Claim. 

1.  By  an  Indenture  dated  the  18         ,  and  made  For  corre- 

between  A.  B.  of  the  first  part,  the  Plf.  C.  B.  (by  her  then  sponding  D.O. 
name  and  description  of  C.  D.  Spinster)  of  the  second  part  ^'^^  ^°-  *'.> 
and  the  Defts.  of  the  third  part  (being  the  Settlement  Jj. 
made  in  contemplation  of  the  marriage  shortly  afterwards 
solemnised  between  the  said  A.  B.  and  the  Plf.  C.  B.)  after 
reciting  (as  the  fact  was)  that  the  said  C.  B.  had  paid  to  the 
Defts.  the  sum  of  £400  to  the  intent  that  the  same  might 
be  held  by  them  upon  the  trusts  and  with  and  subject  to 
the  powers  and  provisions  thereinafter  declared  and  con- 
tained concerning  the  same,  it  was  agreed  and  declared  that 
the  Defts.  and  the  survivors  and  survivor  of  them  and  the 
exors.  or  admors.  of  such  survivor  or  other  the  trustees  or 
trustee  for  the  time  being  of  the  same  Indenture  should  with 
the  consent  of  the  said  A.  B.  and  the  Plf.  C.  B.  during  their 
joint  lives,  and  of  the  survivor  of  them  during  his  or  her  life, 
invest  the  same  sum  of  £400  in  the  names  or  name  of  the 

(x)  Supra,  pp.  312,  et  seq. 
(?/)  Supra,  pp.  318,  et  seq. 
(z)  Supra,  pp.  324,  et  seq. 
(a)  Supra,  pp.  376,  et  seq. 
(?>)  See  also  Precedents  as  the  end  of  Chapter  I.,  pp.  384,  et  seq. 


512  EXECUTION  OF  TRUSTS. 

said  Trustees  or  Trustee  in  any  of  tlie  modes  of  investment 
on  which  trustees  were  authorised  by  law  to  invest  trust 
funds  in  their  hands,  or  under  their  control ;  with  power  to 
vary  such  investments  with  the  like  consent ;  and  should 
pay  the  income  to  arise  therefrom  to  the  said  C.  B.  during 
the  joint  lives  of  herself  and  the  said  A.  B.,  for  her  separate 
use  without  power  of  anticipation ;  and  after  the  death  of 
such  one  of  them  as  should  first  die,  to  the  survivor  of  them, 
and  his  or  her  assigns  during  his  or  her  life ;  and  after  the 
death  of  such  survivor  should  hold  the  same  sum  or  the 
investments  representing  the  same  and  the  income  thereof 
in  trust  for  all  the  children  or  any  the  child  of  the  said 
marriage  who,  being  sons  or  a  son,  should  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a  daiighter,  should 
attain  that  age,  or  marry  under  that  age,  and  if  more  than 
one  in  equal  shares.  And  the  same  Indenture  contained  a 
power  of  advancement  and  otlier  usual  provisions. 

2.  The  said  A.  B.  died  on  the  18         . 

3.  There  were  four  children  only  of  the  said  marriage 
namely  G.  B.  who  died  in  early  infancy,  and  the  Plfs,  D.  B. 
E.  B.  and  F.  B.  of  whom  the  Plf.  D.  B.  has  attained  the  age  of 
twenty-one  years ;  but  the  Plfs.  E.  B.  and  F.  B.  are  infants. 

4.  The  Defts.  duly  invested  the  said  sum  of  £400  in  the 
purchase  in  their  names  of  £  New  Consols  and  they 
regularly  paid  the  income  thereof  to  the  Plf.  C.  B.  during 
the  life  of  the  said  A.  B. ;  but  they  have  made  no  such 
payment  since  his  death ;  and  they  now  allege  that  certain 
difficulties  exist  whereby  they  are  unable  safely  to  act  in  the 
execution  of  the  trusts  of  the  said  Indenture  of  Settlement 
except  under  the  direction  of  the  Court. 

5.  The  property  subject  to  the  trusts  of  the  said  Indenture 
of  Settlement  does  not  exceed  in  amount  or  value  the  sum 
of  £500. 

The  Plfs.  claim  execution  of  the  trusts  of  the  said 
Indenture  of  Settlement  with  all  necessary  and  proper 
accounts  inquiries  and  directions. 

Conclude  as  in  No.  25,  supra,  p.  384. 

2.   The  like  iviih  claim  to  replace  fund  misapplied  hy  one 
of  two  Trustees. 

Pages  5  382         ^-  ^7  ^^  Indenture  bearing  date  the  18         ,  and 

384,  482, 490-  made  between  and  duly  executed  by,  etc.,  as  in  the  first 
497.  three  pars,  of  No.  1  or  otherwise  according  to  the  facts. 

For  judo-ment  ^-  ^^^^  Defts.  shortly  after  the  said  marriage  informed  the 
see  Nos."?  Said  A.  B.  and  the  Plf.  C.  B.  that  they  had  invested  the 
and  8.  gaid   sum   of    £400  upon   mortgage   of    a   leasehold   house 

situated  at  at  interest  at  the  rate  of  £4  per  cent,  per 
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annnm ;  and  the  Deft.  G.  H.  regularly  paid  to  the  Plf.  C.  B. 
during  the  lifetime  of  the  said  A.  B.  sums  of  money  equal 
to  interest  at  that  rate  on  the  same  sum  of  £400 ;  but 
immediately  after  his  death  such  payments  ceased  to  be 
made  and  no  payment  in  respect  of  income  of  the  said  trust 
fund  has  since  that  time  been  made  by  the  Defts.  or  either 
of  them. 

5.  The  Deft.  I.  K.  during  the  lifetime  of  the  said  A.  B. 
left  the  entire  management  of  the  said  trust  fund  in  the 
hands  of  the  Deft.  G.  H. ;  but  he  from  time  to  time  executed 
and  signed  all  such  documents,  and  did  all  such  acts  in 
relation  thereto  as  he  was  requested  to  execute  sign  or  do  by 
the  Deft.  G.  H.,  and  without  exercising  any  independent 
judgment  of  his  own. 

6.  The  Plfs.  C.  B.  and  D.  B.  have  been  unable  to  obtain 
any  reliable  informatiun  from  the  Defts.  or  either  of  them  in 
relation  to  the  said  trust  fund  ;  but  so  far  as  they  have  been 
able  to  ascertain,  it  appears  that  by  reason  of  such  conduct 
on  the  part  of  the  Deft.  I.  K.,  as  afoiesaid,  the  Deft.  G.  H. 
was  enabled  to  apply,  and  he  did  in  fact  apply  the  whole  or 
the  greater  portion  of  the  said  trust  fund  for  his  own 
private  purposes ;  and  that  thereby  the  same  has  been  lost 
to  the  Pifs. 

7.  The  Plfs.  C.  B.  and  D.  B.  have  requested  the  Defts.  to 
make  good  the  amount  of  the  trust  fund  so  appearing  to 
have  been  lost  as  aforesaid,  with  interest  thereon  since  the 
death  of  the  said  A.  B. ;  but  the  Deft.  G.  H.  alleges  that  he 
is  unable  to  comply  with  such  requests ;  and  the  Deft.  I.  K. 
disputes  his  liability  to  replace  the  said  trust  fund  or  any 
part  thereof,  or  to  pay  any  income  thereon. 

8.  The  property,  etc.,  as  in  No.  1,  2J(ir.  5. 

The  Plf.  claims— 

1.  Execution  of  the  trusts  of  the  said  Indenture  of 
Settlement  with  all  necessary  and  proper  accounts, 
inquiries  and  directions. 

2.  A  declaration  that  the  Defts.  are  jointly  and 
severally  liable  to  make  good  to  the  Plfs.  the  said 
sum  of  £400,  with  interest  thereon  from  the 

18         ,  till  actual  payment  and  an  order  for  payment 
thereof  by  the  Defts.  accordingly. 

3.  Costs. 

3.  Execution  of  Trusts  with  Claim  for  Defendants  to  replace 

money  lost  by  Unauthorised  or  Improper  Investment. 

Adapt  first  three  pars,  of  No.  1  and  then  proceed. 

4.  The  Defts.  duly  invested  the  said  sum  of  £400  in  the  Pages  5,  382, 
purchase  in  their  names  of  the  sum  of  £  New  Consols  ;  2*^^'  '^^^f  ^^0- 
and  they  duly  paid  to  the  Plf.  all  income  which  accrued  due  j^V       f 

2    L  No.  10;  for 
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Defendants' 
Statements, 
Nos.  47-49, 
supra,  p.  398. 


thereon    up   to   the  '18         ,   when   they,   with   the 

consent  of  the  Plf.  C.  B.,  sold  ont  the  same  and  invested  the 
moneys  thereby  produced  (amounting  to  £405)  upon  mort- 
gage at  £6  per  cent,  per  annum  of  certain  leasehold  shops 
then  in  the  course  of  being  erected  by  one  Z.,  a  builder,  and 
held  by  him  for  a  term  of  99  years,  at  ground  rents 
amounting  together  to  £10  per  annum. 

5.  The  Plf.  consented  to  the  aforesaid  sale  and  mortgage 
in  the  full  belief  that  the  same  mortgage  was  within  the 
powers  of  the  Defts.  as  such  Trustees  as  aforesaid,  and  upon 
the  faith  of  a  representation  made  by  the  Defts.  that  the 
same  was  in  all  respects  a  good  and  safe  investment ;  but  no 
interest  has  ever  been  paid  under  the  said  mortgage,  and  the 
said  Z.  was  adjudicated  a  bankrupt  on  the  18 

6.  The  Maid  shops  were  unfinished  and  unlet  at  the  time 
when  the  said  sura  of  £405  was  advanced  on  the  security 
thereof  as  aforesaid ;  and  the  Defts.  made  the  same  advance 
without  having  any  professional  valuation  made  of  the  same 
shops,  and  without  adopting  any  proper  precautions  for  the 
purpose  of  ascertaining  the  propriety  or  sufficiency  of  the 
security. 

said  shops  are  still  unfinished  and  unlet ;  and 
no  probability  of  realising  from  the  sale  thereof 
approaching  to  the  amount  advanced  thereon  as 


7.  The 
there    is 
anything 
aforesaid. 

8.  The 
pars.  7  and  8  of  No.  2,  and  also  the  Claim  therein  to  the  end]. 


Plfs.  C.  B.  and  D.  B.  have  requested,  etc.,  [adapt 


Page  464. 
For  Judgment 
see  No.  21. 


4.  For  a  declaration  that  a  Nominal  Purchaser  of  Real  Estate 
is  a  Trustee  for  the  Real  Purchaser. 

1.  By  an  Indenture  dated  the  18  ,  and  made 
between  X.  Y.  of  the  one  part,  and  the  Deft,  of  the  other 
part,  in  consideration  of  the  sum  of  £  then  paid  by  the 
Deft,  to  the  said  X.  Y.,  the  said  X.  Y.  conveyed  to  the  Deft, 
in  fee  simple  a  Messuage,  etc.,  [describe  the  property]. 

2.  The  sum  of  £  in  the  said  Indenture  mentioned 
was  the  proper  money  of  the  Plf. ;  and  the  said  conveyance 
was  taken  in  the  Deft.'s  name  for  the  purpose  of  enabling 
him  to  let  the  same  Messuage  and  premises,  and  receive  the 
rents  and  profits  thereof  for  the  Plf.,  who  then  intended  to 
go,  and  shortly  afterwards  went  and  resided  abroad.  The 
Deft,  consented  to  the  aforesaid  conveyance  being  taken  in 
his  name,  and  agreed  to  hold  the  said  Messuage  and  premises 
in  trust  for  the  Plf. 

3.  Upon  the  Plf.'s  return  to  England  in  or  about  the  month 
of  18  ,  he  ascertained  (as  the  facts  were)  that 
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tlie  Deft.,  after  receiving  the  rents  and  profits  of  the  said 
Messuage  and  premises  for  some  time,  had  entered  into  actual 
occupation  thereof,  and  was  then  in  such  occupation. 

4.  The  rif.  has  requested  the  Deft,  to  execute,  at  the  Plf 's 
expense,  a  proper  conveyance  of  the  said  Messuage  and 
premises  to  the  Plf.,  and  to  give  up  possession  thereof  to  the 
Plf.,  but  the  Deft,  has  refused,  and  he  still  refuses  so  to  do ; 
and  he  now  remains  in  occupation  of  the  same  Messuage  ami 
premises,  and  alleges  that  he  is  entitled  thereto  in  fee  simple 
and  for  his  own  benefit. 

5.  The  said  Messuage  and  premises  do  not  exceed  the  value 
of  £500.  They  are  of  the  annual  value  of  £  (c)  or 
thereabouts. 

The  Plf.  claims— 

1.  A  declaration  that  the  Deft,  is  a  trustee  for  the 
Plf.  of  the  said  Messuage  and  premises,  and  that  he 
may  be  ordered  to  execute  a  proper  conveyance  thereof 
in  fee  simple  to  the  Plf.,  or  as  he  shail  direct. 

2.  Possession  of  the  said  Messuage  and  premises. 

3.  An  account  of  the  rents  and  profits  (jf  the  said 
Messuage  and  premises  received  by  the  Deft.,  and  pay- 
ment of  the  amount  which  shall  be  found  due  from  him 
on  taking  such  account. 

4.  A  direction  that  a  proper  annual  sum  by  way  of 
rent  be  set  upon  the  said  Messuage  and  premises  for 
the  period  during  which  the  same  has  been  in  the  occu- 
pation of  the  Deft,  as  aforesaid,  and  that  the  Deft,  be 
charged  therewith  in  the  said  account. 

5.  Alternatively  an  order  for  payment  by  the  Deft, 
to  the  Plf.  of  the  said  sum  of  £  with  such  interest 
thereon  as  this  Court  shall  consider  the  Plf.  entitled  to 
receive,  and  a  declaration  that  the  Plf.  is  entitled  to 
a  lien  on  the  said  Messuage  and  premises  in  respect 
of  the  same  sum  and  interest  and  proper  directions 
for  enforcing  the  same. 

6.  Costs. 


I 


I 


5.  Allegation  as  to  the  Employment  of  Trust  Funds  in 
Business  icitli  corresponding  claim. 

The  Deft,  has  mixed  up  certain  moneys  forming  part  of  the  Pages  5,  495. 
estate  of  the  Testator,  with  moneys  of  his  own,  and  employed  t'or  con-e- 
the  same  in  the  business  of  a  curried  on  by  him  ( the  spending 

Dr.K  ^         Order  see 

«^<^)-  No.  19. 

(c)  See  0.  6,  r.  4,  supra,  p.  43.  If  an  order  for  possession  is  required 
the  leave  of  the  Court  to  join  the  two  causes  of  action  will  be  necessary, 
supra,  p.  27,  and  Chapter  on  Mortgages,  infra. 

2  L  2 
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Claim  1  for  execution  of  trusts  with  all  necessary 
accounts  and  inquiries  as  in  No.  1. 

2.  That  the  Deft,  may,  at  the  election  of  the  parties 
interested  in  the  estate  subject  to  the  trusts  aforesaid, 
be  charged  in  the  said  accounts  either  with  interest 
at  the  rate  of  £5  per  cent,  per  annum  with  annual 
rests  upon  such  of  the  said  trust  moneys  as  he 
has  improperly  mixed  with  his  own  moneys  and 
employed  in  his  business  as  aforesaid,  or  v/ith  the 
amount  of  all  profits  made  by  so  employing  the  said 
trust  moneys. 

3.  Costs. 


Decretal  Orders  and  Judgments. 

6.  Execution  of  trusts  of  Settlement. 

For  corre-  This  Action,  etc.,  See  No.  56,  supra,  p.  402.    This  Court  doth 

spending  P.  C.,  declare  that  the  trusts  of  the  Indenture  of  Settlement  dated 
see  No.  1.  g^^^  j^  ^]^q  Plf.'s  Particulars  of  Claim  mentioned  ought  to  be 
performed  and  carried  into  execution,  and  doth  order  and 
adjudge  the  same  accordingly  And[IftheFlfs.are  the  Trustees 
add  the  Plfs.  the  Trustees  of  the  said  Indenture  of  Settlement 
by  their  Solicitor  [Counsel]  submitting  to  account]  it  is 
ordered  that  the  following  accounts  and  inquiry  [inquiries]  be 
taken  and  made  namely  1.  An  inquiry  what  children  there 
have  been  of  the  marriage  of  the  Plf.  C.  B.  with  A.  B.  in 
the  Plf.'s  Particulars  of  Claim  named  and  when  they  were 
respectively  born,  whether  they  are  all  now  living ;  and  if 
any  of  them  are  dead  when  they  died  respectively,  and 
who  are  the  legal  personal  representatives  of  such  of  them,  if 
any,  as  died  after  acquiring  vested  interests  in  the  funds 
subject  to  the  trusts  of  the  said  Indenture  of  Settlement. 
2.  An  account  of  all  such  principal  moneys  or  funds  comprised 
in  the  said  Indenture  of  Settlement,  or  from  time  to  time 
subject  to  the  trusts  thereof  as  have  been  possessed  or 
received  by  the  Defts.  G.  H.,  I.  K.,  and  L.  M.  or  any  [either] 
of  them  or  by  any  person  or  persons  by  their  or  any  [either] 
of  their  order  or  for  their  or  any  [either]  of  their  use  as 
Trustees  or  Trustee  of  the  same  Indenture  of  Settlement; 
and  of  their  or  his  dealings  with  and  investments  of  such 
moneys  or  funds,  and  of  their  or  his  application  and  dispo- 
sition thereof  [or  an  inquiry  of  what  particulars  the  property 
subject  to  the  trusts  of  the  said  Indenture  of  Settlement 
consisted  at  the  date  of  the  same  Indenture  and  whether  the 
same  remains  in  its  then  state  of  investment ;  and  an  inquiry 
of  what  particulars  the  property  subject  to  the  trusts  of  the 
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same  Indenture  now  consists  ;  and  in  whose  name  or  names 
the  same  is  now  invested].  3.  An  account  of  the  income 
received  by  the  Defts.  or  any  [either]  of  them  or  hy  any 
other  person  or  persons  by  their  or  any  [either]  of  their 
order  or  for  their  or  any  [either]  of  their  use  in  respect  of 
the  moneys  funds  or  property  subject  to  the  trusts  of  the 
said  Indenture  of  Settlement  since  the  18  the  day  of  the 
death  of  A.  B.  in  the  Plf.'s  said  Particulars  named  and  of 
the  application  thereof.  4,  An  account  of  what  is  due  to  the 
Plf.  C.  B.,  in  respect  of  such  income ;  Adjourn  further  con- 
sideration.   Liberty  to  apply,  (d) 

7.  The  like  with  direction  for  Trustees  to  make  good  fund  mis- 
applied by  one  of  two  Trustees. 

Declaration  that  trusts  he  carried  into  execution  as  in  No.  6.  Pages  5,  311. 
And  it  is  ordered  that  the  Defts.  G.  H.  and  I.  K.  do  on  or  For  P-  C-  see 
before  the  18  or  subsequently  within  four  days    °'    ' 

after  service  of  this  order  pay  into  Court  to  the  credit  of 
this  Action  the  sum  of  £400  the  amount  of  the  fund  subject 
to  the  trusts  of  the  said  Indenture  of  Settlement.  And  it  is 
ordered  that  the  following  accounts  and  inquiries  be  taken 
and  made,  etc.,  as  in  No.  6,  so  far  as  the  circumstances  require. 
And  it  is  ordered  that  the  Defts.  G.  H.  and  I.  K.  do  pay  the 
costs  of  the  Plfs.  C.  B.  and  D.  B.  and  of  the  Plf.  C.  B.  as 
next  friend  of  the  Infant  Plfs.  E.  B.  and  F.  B.  of  this  Action 
as  taxed  up  to  and  including  this  Order  within  fourteen 
days  after  taxation.  Adjourn  further  consideration.  Liberty 
to  apply,  (e) 

(d)  The  order  on  further  consideration  should  direct  any  balances  due 
from  the  defendants,  whether  in  respect  of  capital  or  income  to  be  paid 
into  Court :  see  No.  106,  supra,  p.  426.  If  the  action  has  been  properly- 
instituted,  and  the  conduct  of  tlie  trustees  free  from  blame,  the  order 
should  next  direct  the  costs  of  all  parties  (including  the  charges  and 
expenses  of  the  defendants)  to  be  taxed  and  paid  out  of  the  corpus  of  the 
fund,  and  that  the  arrears  of  interest  due  to  the  tenant  for  life  and  the 
future  interest  be  paid  to  her;  with  liberty  to  apply.  Compare  No.  10, 
infra.  If  the  tenant  for  life  be  dead,  then  No.  109,  supra,  p.  421,  can  be 
adapted, 

(e)  The  corresponding  order  on  further  consideration  will  be  the  same 
as  that  to  No.  6  (see  note  (d)  thereto),  except  that  the  costs  "  from  the 
foot  of  the  last  taxation  "  should  be  directed  to  be  paid  by  the  defendants. 
If  it  is  clear  that  the  whole  fund  has  been  lost,  it  may  not  be  necessary  to 
direct  any  accounts  or  inquiries  ;  but  the  judi^ment  should,  in  that  case, 
contain  a  declaration  that  the  defendants  "  art- jointly  and  severally  liable 
to  make  good  to  the  trust  estate  the  sum  of  £400,  with  interest  at  the 
rate  of  £4  per  cent,  per  annum,  from  the  ,  18  ,  until  the  same 
shall  be  made  good,"  and  should  order  payment  into  Court  of  that  amount 
with  interest  until  payment.  It  should  then  direct  payment  to  the  tenant 
for  life  of  the  arrears  of  income  due  to  her,  and  also  payment  of  the  future 
income  of  the  principal  fund  paid  in,  reserving  liberty  to  apply  only. 
Compare  No.  10,  infra. 
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8.   The  like  ivhen  the  Plaintiffs  being  sui  juris  desire  at  first  to 
proceed  only  against  the  Dishonest  Trustee. 

This  Court  doth  declare  (without  prejudice  to  the  right  of 
the  Plfs.  against  the  Deft.  1.  K.)  that  the  Deft.  G.  H.  is  per- 
sonally liable  to  make  good  to  the  trust  estate  the  sum  of 
£400  received  by  him  as  Trustee  of  the  said  Indenture  of 
Settlement,  together  with  interest  thereon  at  the  rate  of 
£4  per  cent,  per  annum  from  the  18  until  the 

same  shall  have  been  made  good.  And  it  is  ordered,  etc.,  as 
in  last  Precedent  from  direction  to  pay  £400  into  Court  to  the 
end;  hut  payment  of  the  £400,  and  if  the  Plaintiffs  so  desire,  of 
the  costs  will  be  directed  to  be  made  by  the  Deft.  G.  H.  only. 


Pa^es  5, 

469. 


9.  Account  and  Inquiries  against  a  sole  Trustee  ivho  has  secretly 
converted  and  invested  trust  funds  on  hazardous  or  specu- 
lative securities,  and  retained  the  extra  income. 

4(37-        1.  An  account  of  the  moneys  received  by  the  Deft,  by  the 
calling  in  of  the  trust  funds  specified  in  the  para- 

graph of  the  Plf.'s  Particulars  of  Claim.  2.  An  inquiry 
what  was  the  highest  value  of  such  last-mentioned  invest- 
ments during  the  time  when  the  same  were  held  by  the 
Deft.  3.  An  inquiry  what  income  was  received  by  the 
Deft,  in  respect  of  the  last-mentioned  investments  during 
each  year  while  the  same  produced  income.  4.  An  inquiry 
what  dividends  would  have  been  received  upon  the  amount 
of  Consols  which  the  amounts  arising  from  the  aforesaid 
calling  in  of  investments  woixld  have  purchased  at  the  time 
of  calling  in.  5.  An  inquiry  of  what  the  trust  funds  now 
consist,  and  what  is  the  value  thereof.  And  it  is  ordered, 
etc.  Add  if  required  order  for  removal  of  Trustee  and  appoint- 
ment of  Neiv  Trustees  as  in  No.  14,  infra,  and  add  also  direction 
for  payment  of  costs  by  Deft,  as  in  No.  7.  Adjourn  further 
consideration.     Liberty  to  apply. 


10.  Judgment  against   Trustees  for   Unauthorised   or  Improper 
Investment  to  correspond  to  No.  3. 

Pages  5,  474-       This  Court  doth  declare  that  the  investment  of  the  sum  of 
478,  482,  492,  £405  in  the  Plf.'s  Particulars  of  Claim  mentioned  by  the 

497.    J  or         Defts.  on  the  security  of  the    morty-atre  in   the  same   Par- 
P.  C   see  .  .  o    In 

No  3-  for        ticulars  also  mentioned  was  a  breach  of  trust  on  the  part  of 

Defences  Nos.    the   Defts.,   and  that   the   Defts.    are  jointly   and    severally 

47-49,  p.  398.  liable   to   make   good  to   the  trust   estate  the  same  sum  of 

£40 j  with  interest  thereon  at  the  rate  of  £4  per  cent,  per 
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anBiim  from  tlie  date  of  such  mortgage  until  the  same  sum 
shall  be  made  good.  And  it  is  ordered  that  the  Defts.  G.  H. 
and  1.  K.  do  on  or  before  the  18  or  subsequently 

within  four  days  after  service  of  this  Judgment,  pay  into  Court 
to  the  credit  of  this  Action  the  sum  of  £405  with  interest 
thereon  at  the  rate  £4  per  cent,  per  annum  from  the 
18  until  payment ;  (ee)  And  it  is  ordered  that  the  amount 
of  such  interest  when  so  paid  into  Court  as  hereinbefore 
directed  be  paid  to  the  Plf.  C.  B.  Widow  in  discharge  of  the 
past  income  due  to  her  on  the  trust  fund  in  the  Plf.'s  said 
Particulars  mentioned.  And  it  is  ordered  that  the  said  sum 
of  £405,  when  so  paid  into  Court  as  aforesaid,  be  deposited 
at  interest  in  the  Post  Office  Savings  Bank,  and  that  the 
interest  as  it  shall  accrue  due  thereon  during  the  life  of  the 
Plf.  C.  B.  be  until  further  order  paid  to  the  Plf.  C.  B.  And 
this  Court  doth  declare  that  the  Defts.,  upon  making  such 
payment  into  Court  as  hereinbefore  directed,  will  be  entitled 
to  the  said  mortgage  debt  and  the  securities  for  the  same 
for  the  purpose  of  recouping  to  them  the  amount  to  be  paid 
by  them  as  aforesaid.  And  it  is  ordered  that  the  Defts.  G. 
H.  and  I.  K.  do  pay  the  costs  of  the  Plfs.  C.  B.  and  D.  B. 
and  of  the  Plf  C.  B.  as  next  friend  of  the  Infant  Plfs.  E.  B. 
and  F.  B.  of  this  Action  as  taxed  within  fourteen  days  after 
taxation.  And  any  persons  interested  are  to  be  at  liberty 
to  apply  after  the  death  of  the  Plf.  C.  B.  for  payment  out  of 
Court  of  the  said  sum  of  £405,  or  any  investment  repre- 
senting the  same  as  they  may  be  advised.  Liberty  to  apply 
generally. 


11.  The  like  with  direction  for  impounding  income  of  Tenant 
for  Life  under  s.  45  of  the  Trustee  Act,  1893. 

This  Court  doth  declare,  etc.,  declaration  as  to   breach  of 
trust,  etc.,  and  order  for  payment  into  Court  of  £405  as  in  last 
Precedent    but   omitting    declaration,    etc.,    as    to    interest    and  Pages  5, 497. 
adding  before  "  a  breach  of  trust "  the  words  "  as  against  the  F*>i'  ^^-  <^'-  see 
Plfs.  D.  B.,  E.  B.  and  F.  B."     And  this  Court  doth  declare  ^°^f^^/£  49 
that  the  Defts.  upon  making  such  payment,  etc.,  as  in  IC'St  ^^       p.  398. ' 
Precedent  adding  after  "  will  be  entitled  "  the  words  "  after 
the  death  of  the  Plf.  C.  B,  and  in  the  meantime  subject  to 
her  life  interest  therein."     And  this  Court  doth  declare  that 
the  Plf.    C.  B.  is   not   entitled   to   maintain    [debarred   by 
section  8  of  the   Trustee  Act   1888   from  maintaining]  any 
action  or  other  proceeding  in  respect  of  any  impropriety  in 

(ee)  As  to  tlie  rate  of  interest,  see  supra,  pp.  495,  496,  and  Add.  ^^^^  ^' 

interest. 
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such  investment,  and  accordingly  from  deriving  any  benefit 
from  the  relief  hereinbefore  granted.  And  this  Court  doth 
further  declare  that  the  Defts.  are  entitled  to  have  the  life 
interest  of  the  said  C.  B.  in  the  whole  of  the  trust  estate 
under  the  said  Indenture  of  Settlement  impounded  by  way 
of  indemnity  to  the  Defts.  in  respect  of  their  joint  and 
several  liability  hereinbefore  declared.  And  it  is  ordered 
that  the  said  sum  of  £405,  when  so  paid  into  Court  as  afore- 
said be  deposited  at  interest  in  the  Post  Office  Savings  Bank ; 
and  that  the  interest  as  it  shall  accrue  due  thereon,  and  all 
other  income  if  any  arising  from  the  property  subject  to 
the  trusts  of  the  said  Indenture  of  Settlement  (including  any 
arrears  of  such  income  now  outstanding)  be  from  time  to 
time  during  the  life  of  the  Plf.  C.  B.  applied  as  follows 
namely  in  the  first  place  in  paying  to  the  Defts.  interest  at 
the  rate  of  four  per  cent,  per  annum  on  the  amount  which 
may  be  paid  by  them  pursuant  to  the  Declaration  and  Order 
hereinbefore  contained,  or  on  so  much  thereof  as  shall  not 
have  been  recouped  to  them  as  aforesaid  (such  interest  to  be 
treated  as  commencing  on  the  date  of  the  said  payment  by 
the  Defts.),  and  in  the  second  place  in  recouping  to  the  Defts. 
the  amount  to  be  so  paid  by  them  as  aforesaid.  And  it  is 
ordered  that  the  Defts.  do  pay  the  costs  of  the  Plf.  D.  B.  and 
of  the  Plf.  C.  B.  as  next  friend  of  the  Infant  Plfs.  E.  B.  and 
F.  B.  of  this  Action  as  taxed,  within  fourteen  days  after 
taxation.  And  that  the  Plf.  C.  B.  do  pay  the  costs  of  the 
Defts.  of  this  Action  as  taxed  so  far  as  the  same  have  been 
increased  by  the  Plf.  C.  B.  having  been  joined  as  a  Plf.  in 
her  personal  character  within  fourteen  days  after  taxation. 
And  any  persons,  etc.  Liberty  to  apply  after  the  death  of  the 
Plf.  C.  B.,  and  generally  as  in  No.  10. 

12.  Investment  on  security  which  is  insufficient,  hut  proper  in  other 
respects. —  Trustee  Act,  1893,  s.  9. 

Pages  5, 474-       This    Court   doth   declare   that   the   investment    by   the 
^'^^-  Defts.  of  the  sum  of  £A  in  the  Plf.'s  Particulars  of  Claim 

mentioned  on  the  security  of  the  cottages  comprised  in  the 
Indenture  of  Mortgage  dated,  etc.,  in  the  same  Particulars 
also  mentioned  was  a  breach  of  trust  on  the  part  of  the  Defts. 
and  that  the  Defts.  are  jointly  and  severally  liable  to  make 
good  to  the  trust  estate  the  difference  between  the  aggregate 
amount  of  the  proceeds  of  sale  of  such  of  the  said  cottages  as 
have  been  already  sold  and  the  proceeds  of  sale  when  sold 
of  the  remainder  of  such  cottages  hereinafter  directed  to  be 
sold,  or  the  sum  of  £B  (the  largest  amount  which  ought 
to  liave  been  advanced  on  security  of  the  said  cottages) 
whichever  shall  be  the  larger  sum,  on  the  one  hand,  and  the 
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said  sum  of  £A  on  the  other  hand,  and  that  until  such 
diiference  shall  have  been  made  good,  the  Pifs.  are  entitled 
to  a  lien  for  the  amount  of  such  diiference  upon  the  proceeds 
of  sale  of  such  portion  of  the  said  cottages  as  have  already- 
been  sold,  and  upon  such  of  the  same  cottages  as  remain 
unsold,  and  upon  the  proceeds  thereof  when  sold.  And  it  is 
ordered  that  the  Deft.s.  do  proceed  with  the  sale  of  such  of 
the  said  cottages  as  remain  unsold.  And  it  is  ordered  that 
an  inquiry  be  made  what  is  the  amount  of  the  difference  fur 
which  the  Defts.  are  jointly  and  severally  liable  pursuant  to 
the  declaration  in  that  behalf  hereinbefore  contained.  Defts. 
to  pay  costs  up  to  the  trial  as  in  No.  7.  Adjourn  further 
consideration.     Liberty  to  apply. 

13.  Declaration  of  Charge  for  Moneys  improperly  invested  in  the 
Purchase  of  Ileal  Estate. 

And  this  Court  doth  declare  that  the  said  new  Trustees  Page  498. 
[Plfs.]  are  entitled  to  a  charge  upon  the  freehold  heredita- 
ments situated  at  ,  in  the  Plf.'s  Particulars  of  Claim 
mentioned,  for  the  said  sum  of  £  so  due  from  the  Deft. 
C.  D.  to  the  trust  estate  as  aforesaid,  with  interest  thereon 
at  the  rate  of  £4  per  cent,  per  annum  from  the  18  . 
And  the  said  new  Trustees  [Plfs.]  are  to  be  at  liberty  to 
apply  to  have  such  charge  enforced  by  sale  or  otherwise, 
and  generally  as  they  may  be  advised. 

14.   Order  for  the  removal  of  Trustees. 

And  it  is  ordered  that  the  Defts.  C.  D.  and  E.  F.  be  re-  Page  494. 
moA'^ed  from  the  office  of  Trustees  of  the  said  Indenture  of 
Settlement  [Will  of  the  said  Testator].  And  it  is  ordered 
that  two  or  more  proper  persons  be  appointed  new  Trustees 
of  the  same  Indenture  [Will]  in  substitution  for  the  said 
Defts.  with  liberty  for  such  new  Trustees  to  apply  for  an 
order  vesting  the  Prust  Estate  in  them,  or  for  a  conveyance 
or  assignment  of  such  estate  from  the  Defts.  C.  D.  and  E.  F. 
as  they  may  be  advised. 

15.  Order  giving  liberty  to  appoint  New  Trustees. 

And  the  Defts.  by  their  Solicitor  [Counsel]  desiring  to  Page  312. 
retire  [be  discharged]  from  the  trusts  of  the  said  Indenture 
of  Settlement,  It  is  ordered  that  [upon  the  Defts.  paying 
and  making  good  all  moneys  for  which  they  shall  be  found 
liable  in  this  Action,  they  be  discharged  from  being 
Trustees  of  the  same  Indenture.  And  it  is  ordered  that 
thereupon]  the  Plf.  be  at  liberty  to  exercise  the  power  of  ap- 
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pointment  contained  in  the  same  Indenture  of  Settlement  "by 
appointing  two  or  more  proper  persons  Trustees  of  the  same 
Indenture  in  the  place  of  the  Defts.  And  it  is  ordered  that 
the  Defts.,  after  retaining  their  costs  charges  and  expenses 
properly  incurred  by  them  in  relation  to  the  appointment  of 
new  Trustees  hereinbefore  directed,  do  convey  assign  and 
transfer  the  trust  estate  vested  in  them  under  or  by  virtue 
of  the  said  Indenture  of  Settlement  so  as  to  vest  the  same  in 
the  Trustees  so  to  be  appointed,  and  to  be  held  by  them  upon 
the  trusts  declared  by  the  same  Indenture  of  Settlement,  or 
such  of  them  as  are  now  subsisting  and  capable  of  taking 
effect  concerning  the  same ;  And  that  such  conveyance, 
assignment,  and  transfer  be  settled  by  the  Judge  in  case  the 
parties  difiei'.  And  it  is  ordered  that  the  Defts.  do  deliver 
to  such  New  Trustees  upon  oath  all  deeds  and  writings  in 
their  custody  or  power  relating  to  the  said  trust  estate. 

16.  Appointment  of  an  Additional  Trustee. 

And  the  Deft.  C.  D,  by  his  Solicitor  [Counsel]  consenting 
to  the  appointment  of  an  additional  Trustee  to  act  with  him 
in  the  trusts  of  the  said  Indenture  of  Settlement,  it  is 
ordered  that  a  proper  person  be  appointed  Trustee  of  the 
same  Indenture  to  act  jointly  with  the  Deft.  C.  D.  And  it 
is  ordered  that  the  Deft.  C.  D.  convej^  the  trust  estate  into 
the  joint  names  of  himself  and  such  new  Trustee  when 
appointed. 

17.    Declaration  as  to  Primary  Liahility  for  breach  of  Trust. 

Page  492.  This  Court  doth  declare  that  the  loan  of  £250  part  of  the 

trust  funds  to  the  Deft.  C.  D.  in  the  Plf.'s  Particulars  of 
Claim  mentioned  was  a  breach  of  trust,  and  tliat  the  Defts. 
C.  D.  and  E.  F.  are  jointly  and  severally  liable  to  replace 
the  same  with  interest  thereon  at  the  rate  of  £4  per  cent, 
per  annum    from    the  18         ,  but   as    between    the 

Defts.  C.  D.  and  E.  F.  the  Deft.  C.  D.  is  primarily  liable  for 
the  repayment  of  the  sum  hO  advanced  to  him  with  interest 
thereon  as  aforesaid. 

18.   The  Wee  as  to  Payment  of  Costs. 

And  it  is  ordered  that  the  Defts.  C.  D.  and  E.  F.  do  pay 
the  Plf.'s  costs  of  this  Action  as  taxed  within  fourteen 
days  after  taxation;  And  this  Couit  doth,  without  pre- 
judice to  the  right  to  costs  as  against  both  Defts.  or  either  of 
them,  decl  ire  that  as  between  the  said  Defts.  the  costs  ordered 
to  be  paid  by  them  and  also  the  costs  of  the  Deft.  E.  F. 
ought  to  be  borne  by  the  Deft.  C.  D.  And  the  Deft.  E.  F.  is 
to  be  at  libeity  to  apply  as  to  payment  to  him,  the  Deft. 
E.  F.  by  the  Deft.  C.  D.  of  any  such  costs. 
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19.  Profits  made  by  trading  loith  trust  property 

And  this  Court  doth  declare  that  the  Deft,  is  bound  to  P'«ges  5,  495. 
make  good  to  the  said  trust  estate  so  much  of  the  moneys  ^'"^j°"^'jl^_ 
forming  part  of  or  representing  such  estate  as  have  been  gation,  see 
employed  by  him  in  his  business  as  in  the  Plf.'s  Particulars  of  No.  5. 
Claim  mentioned,  together  with  all  gains  and  profits  made 
by  such  employment,  or  with  interest  at  the  rate  of  £5  per 
cent,   per   annum  on   the  moneys  so  employed.      And  it  is 
ordered  that  the  following  further  inquiries  be  made,  namely : 
10.  An  inquiry  what  moneys  forming  part  of  or  representing 
the  said  trust  estate  have  been  from  time  to  time,  and  are  now 
laid  out  or  employed  in  the  business  cai-ried  on  by  the  Deft. 
as  in  the  Plf's  Particulars  of  Claim  mentioned,  and  what 
gains  and  j^rofits  have  been  derived  by  means  of  such  employ- 
ment of  the  said  moneys.     And  in  prosecuting  such  inquiry  Settled 
regard  is  to  be  had  to  the  balances  stated  in  any  settled  Accounts, 
account,  in  case  it  should  be  found  for  the  benefit  of  the  said 
trust  estate  to  adopt  such  settled  account.     11.  An  inquiry 
whether  it  will  be  for  the  benefit  of  the  persons  interested 
in  the  said  trust  estate  to  elect  to  take  interest  at  £5  per 
cent,  per  annum  on  the  amount  of  such  parts  of  the  said 
trust  estate  as  have  been  employed  in  the  Deft.'s  business  as 
aforesaid,  or  to  take  the  gains  and  profits  which  have  been 
made   by  such  employment.     And  this  Court  doth  declare  declaration  of 
that  the  Plfs.  are  entitled  to  a  lien  upon  the  property  of  the    '®°' 
Delt.  used  in,  and  the  assets  of  his  said  business  for  the 
amount  of  such  parts  of  the  said  trust  estate  as  may  be 
found   to  have  been  laid  out   or   employed   in   the    Deft.'s 
business  as  aforesaid  with  interest  thereon  at  the  rate  afore- 
said, or  for  the  gains  and  profits  derived  therefrom. 


20.  Declaration  as  to  after-acquired  Property  being  included 
in  Settlement. 

This  Court  doth  declare  that  the  share  of  C.  B.,  the  wife 
of  A.  B.,  in  the  property  subject  to  the  trusts  of  the  Deed 
Poll  dated,  etc.,  in  the  Plf.'s  Particulars  of  Claim  mentioned 
is  included  in  and  bound  by  the  covenant  to  settle  the  after- 
acquired  property  of  the  said  C.  B.,  contained  in  the  Indenture 
of  Settlement  dated,  etc.,  in  the  Plf.'s  said  Particulars  also 
mentioned,  and  ought  to  be  paid  or  transferred  to  the 
Trustees  of  the  same  Indenture  of  Settlement.  (/) 

(/)  Upon  tlie  question  when  a  covenant  to  settle  after-acqmred  pro- 
perty will  be  held  to  be  operative  only  during  coverture,  see  lie  Coghlan, 
3  Ch.  (9i)  7G.    ^"^^ 
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Pages  464- 
467.     For 
P.  C.  see 
No.  4. 


21.  Judgment  declaring  Defendant  a  Trustee  of  real  estate  pur- 
chased in  his  name,  and  directing  a  Conveyance  and  Delivery 
in  Possession. 

This  Court  doth  declare  that  the  Deft,  is  a  Trustee  for  the 
Plf.  of  the  Messuage  and  hereditaments  situated,  etc.,  in  the 
Plf.'s  Particulars  of  Claim  mentioned,  and  doth  accordingly 
order  that  the  Deft,  do,  at  the  expense  of  the  Plf.,  execute  a 
conveyance  of  the  said  Messuage  and  premises  to  the  Plf.,  or 
as  he  shall  direct,  such  conveyance  to  be  settled  by  the  Judge 
in  case  the  parties  differ.  And  it  is  ordered  that  the  Deft, 
do  forthwith  [on  or  before  the  18         ]  give  to 

the  Plf.  possession  of  the  said  Messuage  and  premises  con- 
sisting of  [here  describe  the projperty'\.  (j/)  And  it  is  ordered  that 
an  account  be  taken  of  the  rents  and  protits  received  by  the 
Deft.,  or  by  any  person  or  persons  by  his  order  or  for  his  use, 
in  respect  of  the  said  Messuage  and  premises  since  the 
,18  ,  allowing  to  the  Deft,  all  sums  properly 
expended  by  him  in  repairs  or  otherwise.  And  it  is  ordered 
that  an  annual  value  by  way  of  occupation  rent  be  set  on  the 
said  Messuage  and  premises  for  the  period  during  which  the 
Dett.  has  been  in  actual  occupation  thereof;  And  it  is 
ordered  that  the  Deft,  be  charged  therewith  in  the  said 
account.  And  it  is  ordered  that  the  Deft,  do  pay  into  Court 
for  the  use  of  the  Plf.  the  amount  which  shall  be  certified  to 
be  due  from  him  in  taking  the  aforesaid  account  within 
twenty-one  days  after  the  date  of  the  Kegistrar's  Certificate 
finding  the  result  of  the  same  account.  Order  for  payment  of 
costs  by  Deft.     See  No.  10. 


22.  Declaration  that  the  Defendant  is  a  Trustee  for  the  Plaintiff 
of  Stock  standing  in  the  Defendant's  name. 

r.acres  464-  This   Court   doth    declare    that    the    Deft.    C.   D.   is    a 

467.  trustee  for  the  Plf.  of  the  sum  of  £  New  Consols 

now  standing  in  the  name  of  the  said  Deft,  in  the  Books  of 
the  Governor  and  Company  of  the  Bank  of  England,  and 
doth  order  that  the  Deft,  do  on  or  before  the  18 

or  otherwise  within  ten  days  of  service  of  this  Order  transfer 
or  cause  to  be  transferred  to  the  Plf.  the  same  sum  of 
£  New  Consols.     And  it  is  ordered  that  the  said 

Deft.  C.  D.  do  within  the  time  aforesaid  pay  into  Court  for 
the  use  of  the  Plf.  the  full  amount  of  all  dividends  due  and 

Form  of  (g)  See  Form  220,  App.  (judgment  in  ejectment  with  form  of  notice  to 

Notice  to  defendant),  see  Thynne  v.  Sari,  2  Ch.  (91)  81.     In  the  Form  in  Seton, 

Defendant.  p.  1656,  the  words  are  "  deliver  to  tlie  Plfs.  possession  of  the  messuage, 

lands,  and  premises  set  out  and  described  in  the  schedule  hereto,  and  in 

the  occupatiou  of  the  said  Deft." 
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accrued  due  and  received  by  the  Deft,  on  account  of  the  said 
stock  or  which  shall  be  received  by  him  since  the 
18  down  to  and  including  the  date  of  such  transfer  as 

is  hereinbefore  directed.     Defendant  to  pay  costs.    See  No.  10. 


Special  Inquiries,  (h) 
23.  As  to  persons  interested. 

An  inquiry  what  persons  now  in  existence  are  entitled  to 
or  interested  in  the  trust  funds  and  property  comprised  in 
or  subject  to  the  trusts  of  the  said  Indenture  of  Settlement. 

24.  As  to  Investments. 

An  inquiry  upon  what  securities  the  said  trust  funds  have 
been,  and  now  are  invested  ;  and  whether  such  investments 
have  been  properly  made,  having  regard  to  the  terms  of  and 
powers  contained  in  the  said  Indenture  of  Settlement ;  and 
as  to  such  (if  any)  of  the  said  investments  as  may  appear 
not  to  have  been  properly  made,  having  regard  to  the  terms 
and  powers  aforesaid,  under  what  circumstances  the  same 
were  respectively  made. 

25.  As  to  receipt  of  rents  and  profits  of  Real  Estate. 

An  inquiry  by  whom  the  rents  and  profits  of  the  real 
estate  subject  to  the  trusts  of  the  said  Indenture  of  Settle- 
ment [Will  of  the  Testator]  have  been  received  since  the 
death  of  the  said  A.  B.,  and  in  what  character,  and  under 
what  circumstances. 

26.  As  to  sale  of  furniture,  etc. 

An  inquiry  what  has  become  of  the  furniture  and  effects 
enumerated  and  set  forth  in  the  Schedule  to  the  said  Inden- 
ture of  Settlement,  and  whether  the  same  or  any  and  what 
part  thereof  have  or  has  been  sold ;  and  if  sold,  when  and 
by  whom,  and  under  what  circumstances,  the  same  or  any 
part  thereof  have  or  has  been  sold ;  and  when  and  by  whom 
the  put  chase  moneys  have  been  received,  and  how  the  same 
purchase  moneys  have  been  applied  or  disposed  of. 

27.  As  to  after-acquired  property. 

An  inquiry  whether  any  and  what  funds  have  become 
subject  to  the  covenant  contained  in  the  said  Indenture  of 
the  18  to  settle    after- acquired  property ;    and 

whether  any,   and  which  of  such  funds  were  paid  to  the 
Trustees  or  Trustee  of  the  same  Indenture. 

Qi)  See  also  Nos.  79-90,  supra,  pp.  413-416. 
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28.  As  to  trust  funds  misapplied,  etc. 

1.  An  inquiry  whether  any  and  what  pait  of  the  capital 
of  the  trust  funds  has  been  lost  or  converted  to  their  own 
use  or  otherwise  misappropriated  or  misapplied  hy  the  Defts. 
or  either  of  them  or  improperly  allowed  to  remain  unin- 
vested, and  whether  anything  and  what  is  due  from  the 
Defts.  or  either  of  them  in  respect  thereof;  And  in  case  it 
shall  aj)pear  in  taking  the  said  accounts  that  the  Defts. 
have  invested  any  portion  of  the  said  trust  funds  on  improper 
securities,  then  (2)  An  inquiry  whether  any,  and  what  loss 
has  been  sustained  by  such  improper  investments ;  and  if 
so  when,  and  under  what  circumstances ;  And  in  case  it  shall 
appear  in  taking  the  said  accounts  that  any  part  of  the  said 
trust  funds  has  improperly  remained  uninvested,  then  (3) 
An  inquiry  whether  any  and  what  loss  has  been  sustained  by 
reason  thereof;  and  if  so,  when  and  under  what  circum- 
stances. 

29.  As  to  Trust  Funds  not  accounted  for  hy  deceased  Trustees. 

An  inquiry  what  funds  subject  to  the  trusts  of  the  said 
Indenture  of  Settlement  were  possessed  by  or  transferred 
into  the  names  of  the  said  C.  D.  and  E.  F.,  the  deceased 
Trustees  of  the  same  Indenture  or  either  of  them,  and  what 
has  become  of  such  trust  funds ;  and  how  and  by  whom, 
and  under  what  circumstances  the  same  have  been  dealt 
with  or  applied. 

30.  Proportions  in  wliicli  Loss  ought  to  he  home. 

Pao-es  72,492.  An  inquiry  how  and  in  what  proportions,  as  between  the 
Defts.  C.  D.  and  E,  F.,  the  sums  paid  by  them  or  either  of 
them  to  the  Plfs.  for  principal  interest  and  costs  respectively, 
ought  to  be  borne  and  paid  by  such  Defts. 
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CHAPTER   [11. 

Partition. 

Section  1. — -Jurisdiction  and  Poivers  of  the  Court. 

The  jurisdiction  of  the  Court  of  Chancery  to  make  partition  Writ  of 
of  lands  held  by  co-owners  would  appear  to  have  been  more  ^^^  ^  ^°^' 
than  two  hundred  years  old  at  the  time  when  the  Judicature 
Acts  came  into  oi:)eration.     It  seems  to  have  arisen  in  conse- 
quence of  the  inconvenience  attendant  upon  real  estate  being 
held  in  undivided  shares,  and  the  inadequacy  of  the  remedy 
given   by   the  Common  Law   Writ  of  Partition.     The  old  Partition  by 
form  of  decree  in  a  partition  suit  directed  that  a  commission  commissioners, 
should  issue  to  certain  commissioners  to  be  therein  named, 
to  divide  the  estate  into  certain  specified  shares,  and  that 
such  shares  should  be  allotted  to  the  parties  respectively ; 
and  that  the  parties  should  hold  and  enjoy  their  respective 
shares  in  severalty  according  to  the  allotments,  and  should 
execute  mutual  conveyances  to  each  other.  It  also  provided  for  by  Judge  in 
the  custody  of  the  title-deeds  and  other  incidental  matters  ;  Chambers,  or 
but  in  later  times  partition  has  in  the  High  Court  been  more  °' 

usually  directed  to  be  made  by  the  Judge  in  Chambers  ;  and 
even  before  the  Judicature  Acts  a  partition  was  sometimes 
directed  at  the  hearing,  in  accordance  with  an  apportionment 
made  by  surveyors,  (a) 

The  jurisdiction  now  under   consideration  applied   after  Jurisdiction 
the  passing  of  the  Copyhold  Act,  1841,  c.  35,(6)  to  lands  of  J^*  ^PP^^^f  ^ 
any  tenure.     There  was  no  corresponding  right  in  relation  estate ; 

to  personal  estate  other  than  leaseholds ;  nor  could  one  co-  ^°^  *°. 

fii  111  •  •  1  1    •  -I  reversionary 

owner  oi  real  or  leasehold  estate  m  reversion  obtain  a  decree  interests. 

(a.)  English  and  Irish  Law  and  Chancery  Commission,  1863,  p.  68 : 
Pryor  v.  P.,  10  Ch.  469. 

{b)  See  s.  85.  The  Act  is  repealed  by  the  Copyhold  Act,  1894  (c.  46). 
As  to  partition  under  the  Inclosure  Acts,  see  11  &  12  Vict.  e.  99,  ss.  13 
and  14 ;  12  &  13  Vict.  c.  83,  ss.  7,  11 ;  15  &  16  Vict.  c.  79,  ss.  17,  31,  32  ; 
17  &  18  Vict.  c.  97,  s.  5 ;  20  &  21  Vict.  c.  31,  ss.  7-11  :  22  &  23  Vict.  c.  43, 
ss.  10  and  11 ;  39  &  40  Vict.  c.  56,  s.  33;  52  &  53  Vict.  c.  30,  e.  2; 
Jacomb  v.  Turner,  1  Q.  B.  (92)  47. 
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No  right  to  a 
sale  before 
1868. 


Partition  Act, 
1868  (c.  40), 
s.  3.     Power 
of  Court  to 
order  sale 
instead  of 
division  ; 


S.  4. 

on  application 

of  parties 

entitled  to  a 

moiety. 


Partition  of 
wall : — costs. 


for  partition  against  the  other  co-owners,  (c)  This  is  still  the 
law  both  in  the  Chancery  Division  and  in  the  County  Court. (d) 

Before  the  passing  of  the  Partition  Act,  1868,  tenants  in 
common,  co-parceners,  or  joint  tenants  entitled  to  the 
property  for  their  own  benefit  could,  by  filing  a  bill,  claim 
partition  as  of  right ;  (e)  but  they  could  not  ordinarily 
except  by  the  consent  of  all,  sell  and  dispose  of  the  estate  as 
a  whole.  If  any  of  them  were  under  disability,  such 
consent  could  not  be  had,  (/)  though  a  sale  could  sometimes 
be  effected  in  an  indirect  manner,  (cf) 

In  a  suit  for  partition,  where  if  this  Act  had  not  been 
passed,  a  decree  for  partition  might  have  been  made,  if  it 
appears  to  the  Court  that,  by  reason  of  the  nature  of  the 
property  to  which  the  suit  relates,  or  of  the  number  of  the 
parties  interested  or  presumptively  interested  therein,  or  of 
the  absence  or  disability  of  some  of  those  parties,  or  of  any 
other  circumstance,  a  sale  of  the  property  and  a  distribu- 
tion of  the  proceeds  would  be  more  beneficial  for  the  parties 
interested  than  a  division  of  the  property  between  or  among 
them,  the  Court  may,  if  it  thinks  fit,  on  the  request  of  any  of 
the  parties  interested,  and  notwithstanding  the  dissent  or  dis- 
ability of  any  others  of  them,  direct  a  sale  of  the  property 
accordingly ;  and  may  give  all  necessary  or  proper  conse- 
quential directions. 

In  a  suit  for  partition,  where  if  this  Act  had  not  been 
passed,  a  decree  for  partition  might  have  been  made,  if  the 
party  or  parties  interested,  individually  or  collectively  to 
the  extent  of  one  moiety  or  upwards  in  the  property  to 
which  the  suit  relates,  request  the  Court  to  direct  a  sale 
of  the  property  and  a  distribution  of  the  proceeds  instead  of 

(c)  Evans  v.  Bagshaw,  5  Cli.  340. 

(d)  As  to  the  jurisdiction  generally,  see  supra^  pp.  5,  10. 

(e)  Mayfair,  etc.,  Co.  v.  Johnston,  1  Ch.  (94)  513,  where  partition  was 
made  of  a  garden-wall  separating  the  property  of  two  tenants  in  common. 
The  necessity  for  the  partition  having  in  this  case  arisen  from  a  trespass 
committed  by  the  plaintiff  in  rebuilding,  he  was  ordered  to  pay  the  de- 
fendant's costs  of  action  as  well  as  damages  asked  for  by  counterclaim  in 
respect  of  the  trespass. 

(/)  31  Hen.  8,  c.  1 ;  Fitt  v.  Jones,  5  App.  654. 

(g)  The  fact  that  one  of  the  shares  in  the  property  was  vested  in  an 
infant,  or  was  settled  to  the  separate  use  of  a  married  woman  without 
power  of  anticipation,  afforded  no  reason  why  a  partition  should  not  be 
made  before  the  Act ;  nor  would  it  do  so  now  :  Cox  v.  C,  3  K.  &  J.  554  ; 
Fleming  v.  Armstrong,  34  B.  109.  In  this  latter  case  a  sale  was  effected 
by  the  Court  making  a  declaration  that  the  married  woman's  share  ought 
to  stand  charged  with  her  costs  of  suit,  and  that  declaration  gave  the 
Court  jurisdiction  to  direct  a  sale. 
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a  division  of  the  proi^erty   between  or   among  the   parties 

interested,  the  Court  shall,  unless  it  sees  good  reason  to  the 

contrary,  direct  a  sale  of  the  property  accordingly,  and  give 

all  necessary  or  proper  consequential  directions. 

In  a  suit  for  partition, where  if  this  Act  had  not  been  passed,  •'^.  5. 

a  decree  for  iiartition  might  have  been    made,  if  any  party  \"''*^"^^^  ^^ 

^  ^  .  '  J   1        J   share  of  party 

interested  in  the  property  to  which  the  suit  relates  requests  desiring  sale. 

the  Court  to  direct  a  sale  of  the  property  and  a  distribution 

of  the  proceeds  instead  of  a  division  of  the  property  between 

or  among  the  parties  interested,  the  Court  may,  if  it  thinks 

fit,    unless  the  other  parties  interested  in  the  propeity,  or 

some   of    them,   undertake   to  purchase  the    share  of   the 

party  requesting  a  sale,  direct  a   sale  of  the  property,   and 

give  all  necessary  or  proper  consequential  directions,  and  in 

case  of  such  undertaking  being  given,  the  Court  may  order 

a  valuation  of  the  share  of  the  party  requesting  a  sale   in 

such  manner   as  the   Court  thinks   fit,    and   may  give   all 

necessary  or  proper  consequential  directicns. 

On  any  sale  under  this  Act  the  Court  may,  if  it  thinks  fit,  S.  6. 
allow  any  of  the  parties  interested'  in  the  projjerty  to  bid  at  Liberty  to  bid. 
the  sale,  on  such  terms  as  to  non-payment  of  deposit,  or  as 
to  setting  off  or  accounting  for  the  purchase  money  or  any 
part  thereof  instead  of  paying  the  same,  or  as  to  any  other 
matters,  as  to  the  Court  seem  reasonable.  (Ji) 

Sections  23  to  25  (both  inclusive)  of  the  Act  of  the  session  s.  8. 
of  the  l'9th  and  20th  years  of  Her  Majesty's  reign  (c.  120)  Application  of 
"  to  facilitate  leases  and  sales  of  settled  estates  "  shall  extend  ^^^  jgsg  ' 
and  apply  to  money  to  be  received  on  any  sale  effected  under  ss.  23 — 25. 
the  authority  of  this  Act.  (i) 

(/*)  In  Wilkinson  v.  Joberns,  16  Eq.  18,  liberty  to  bid  was  given  to  a  Payment  into 
defendant  entitled  to  a  moiety  of  the  property,  upon  the  terms  of  his  Court, 
being  bound  to  pay  into  Court  only  a  moiety  of  the  purchase  money ; 
but  in  the  subsequent  case  of  Rougldon  v.  Gibson,  W.  N.  (77)  32,  the  con- 
dition imposed  was  that  the  defendants,  who  were    entitled  to    three- 
fourths,  should  pay  into  Court  a  inoiety  ; — payment  of  the  extra  fourth    i 
being  directed  in  order  to  provide  for  tlie  plaintiiTs  costs. 

In  Re  Dracup,  1  Cii.  (91)  59,  parties  who  had  purchased  under  leave  to  Interest  on 
bid  were  charged  with  interest  at  3  per  cent,  on  tlie  amount  of  the  shares  amounts  set 
which  they  had  been  allowed  to  set  oti'  against  the  purchnse  money.  oif. 

Bj  s.  7  (repealed  by  the  Trustee  Act,  1893)  s.  30  of  the  Trustee  Act, 
1850  (corresponding  to  s.  31  of  the  Act  of  18!)3)  was  incorporated  info  the 
Act  of  1868,  set  forth  in  the  text,  see  Chapter  X.  on  the  Trustee  Act,  1893. 

(i)  All  the  Settled  Estates  Acts  in  force  at  the  time  of  the  passing  of 
the  Partition  Act,  1868,  have  been  since  repealed  by  the  Settled  Estates 
Act,  1877  (c.  18).  The  provisions  of  ss.  23-25  of  19  &  20  Vict.  c.  120, 
passed  in  1856,  have  been,  with  some  slight  variations,  re-enacted  by 
88.  34-36  of  the  Act  of  1877  next  set  forth. 

2   M 
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Power  to  By  the  Partition  Act,  1876  (c.  17),  power  is  given  to  the 

notice  of  Conit  to  dispense  with  notice  of  the  judgment  or  order  in 

judgment.         special  cases,  and  by  section  7  it  is  enacted  that  "  for  the 
purposes  of  the  Partition  Act,   1868,   and  of  this  Act  an 
action  for  partition  shall  include  an  action  for  sale  and  dis- 
claim for         tribution  of  the  proceeds,  and  in  an  action  for  partition,  it 

partition.  

Settled  Estates  All  money  to  be  received  on  any  sale  effected  under  the  authority  of 
Act,  1877  this  Act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any 

(c.  18),  s.  34.  lease  of  earth,  coal,  stone,  or  minerals  as  aforesaid,  may,  if  the  Court 
Application  of  shall  think  fit,  be  paid  to  any  trustees  of  whom  it  shall  approve,  or  other- 
sale  moneys,  wise  the  same,  so  far  as  relates  to  estates  in  England,  shall  be  paid  into 
etc.  Court  ex  jmrte,  the  applicant  in  the  matter  of  this  Act,  and  so  far  as 

relates  to  estates  in  Ireland,  shall  be  paid  into  the  Bank  of  Ireland  to  the 
account  of  the  Acountant-General  ex  parte  the  applicant  in  the  matter 
of  this  Act ;  and  such  money  shall  be  applied  as  the  Court  shall  from 
time  to  time  direct  to  some  one  or  more  of  the  following  purposes, 
namely  : — 

So  far  as  relates  to  estates  in  England,  the  purchase  or  redemption  of 
the  land  tax,  and  so  far  as  relates  to  estates  in  Ireland,  the  pur- 
chase or  redemption  of  rentcharge  in  lieu  of  tithes,  crown  rent,  or 
quit  rent. 

The  discharge  or  redemption  of  any  incumbrance  affecting  the 
hereditaments,  in  respect  of  which  such  money  was  paid,  or 
affecting  any  other  hereditaments  subject  to  the  same  uses  or 
trusts;  or 

The  purchase  of  other  hereditaments  to  be  settled  in  the  same 
manner  as  the  hereditaments  in  respect  of  which  the  money  was 
paid;  or 

The  payment  to  any  person  becoming  absolutely  entitled. 

S.  35.  The  application  of  the  money  in  manner  aforesaid  may,  if  the  Court 

Application  of  shall  so  direct,  be  made  by  the  trustees  (if  any)  without  any  application 
moneys  to  the  Court,  or  otherwise  upon  an  order  of  the  Court,  uiJou  the  petition 

without  of  the  person  who  would  be  entitled  to  the  possession  or  the  receipt  of  the 

application  to  rents  and  profits  of  the  land,  if  the  money  had  been  invested  in  the 
Court.  purchase  of  laud. 

g  og  Until  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  invested 

Inve-ti  e  t         ^^  *'^®  Court  shall  direct,  in  some  or  one  of  the  investments  in  which  cash 
,  .      under  the  control  of  the  Court  is,  for  the  time  being,  authorised  to  be 

of  li  'rl     1         invested  ;  and  the  interest  and  dividends  of  such  investments  shall  be 
^  ' '      paid  to  the  person  who  would  have  been  entitled  to  the  rents  and  profits 

of  the  laud,  if  the  money  had  been  invested  in  the  purchase  of  land. 
Reconversion  The  object  of  im[>orting  the  above-mentioned  sections  of  the  Act  of 

where  parties  1856  into  the  Partition  Act,  1868,  would  appear  to  have  been  to  prevent 
under  any  alteration  in  the  devolution  of  the  interests  of  persons  under  dis- 

disability.  ability ; — in  otl;er  words,  in  order  to  effect  an  equitable  reconversion  of  the 

J  //  money   into   land,  except   where    the   right  to  the  money  should  have 

'  **  become  vested  in  a  person  sui  juris  absolutely  entitled  thereto,  and  there- 

^f-^L,/,  fore  competent  to  do  what  he  pleased  therewith  :  Be  Barker,  17  Ch.  Div. 

241,  where  it  was  held  that  the  words  of  s.  23  of  the  Act  of  1856,  when  im- 
ported into  the  8th  section  of  the  Partition  Act,  1868,  were  not  to  be 
restricted  to  a  sale  of  estates  in  settlement,  but  that  they  applied  to  all 
Infant.  sales  effected  under  the  latter  Act.     Accordingly,  the  share  of  an  infant 

in  the  proceeds  of  real  estate  sold  under  the  provisions  of  the  Acts  now 
under  consideration  will  retain  the  character  of  real  estate  ;  so  that  even 
if  the  infant  attains  twenty-one,  and  afterwards  dies  intestate,  while  his 
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shall  be  sufficient  to  claim  a  sale  and  distribution  of  the 
proceeds,  and  it  shall  not  be  necessary  to  claim  a  partition." 

Ss.  3,  4,  and  5  of  the  Act  of  1868  above  set  forth  are  Ss.  3, 4,  5. 
independent  enactments,  though  they  ought  to  be  all  con-  indepeuJent 
strued   together,  (y)      Under   s.    4,    the    owner  entitled   to  i-jti-hts         ' 
a  moiety  at  least  has  an  absolute  right  to  a  sale  unless  the  thereunder. 
Court  sees  good  reason  to  the  contrary ;  [Ic)  and  by  s.  3  the 
Court  has  a  discretion  to  direct  a  sale  and  distribution  of  the 
proceeds  at  the  request  of  a  party  or  parties  holding  less  than 


shnro  in  the  proceeds  remains  in  Court,  that  sliare  will  pass  to  his  heir, 
and  not  to  his  personal  representative :  ib. ;  Foster  v.  F.,  1  Ch.  D.  588  ; 
Mordnunt  v.  Btnicell,  19  Ch.  D.  3()2 ;  Howard  v.  JaUand,  ^Y.  N.  (91)  210, 
where  it  was  held  that  an  infant's  share  oiight  to  be  carried  over  to  an . 
account  showing  that  he  was  entitled  thereto  as  real  estate;— in  conformity 
with  the  Supreme  Court  Fund  Rules,  1894.  r.  21.  The  principle  in  question  Lunatic 
applies  to  the  case  of  a  lunatic,  see  the  Lunacy  Act,  1890  (c.  5),  s.  123;  A.-G. 
V.  31.  of  AUesliury,  12  App.  672  ;  Ee  Smith,  10  Ch.  83  ;  Be  Pares,  12  Ch.  Div. 
333,  where  it  was  held  that  the  Supreme  Court  had,  under  its  lunacy 
jurisdiction,  power  to  bar  the  estate  tail  of  a  lunatic  tenant  in  tail ;  but 
that  it  was  the  duty  of  the  Court  so  to  exercise  it,  as  not  to  affect  the 
rights  of  the  remaindermen. 

It  might  naturally  be  supposed  that  a  like  rule  applied  to  the  un-  Married 
settled  real  estate  of  a  woman  married  prior  to  1883,  and  in  absence  of  woman, 
any  election  by  her  to  the  contrary,  legally  authenticated.  Jessel,  M.R., 
so  decided  in  MiJdmay  v.  Quiche,  G  Cli.  D.  553,  though  in  Standcrinf]  v. 
Hall,  II  Ch.  D.  052,  he  held  that  a  married  woman's  share  in  the  pro- 
ceeds of  sale  might  be  paid  to  her  husband  on  her  electing  by  examina- 
tion in  Court,  to  take  the  money  as  pergonal  eshxte.  But  in  1880  the 
same  learned  Judge  decidt-d  in  Wallace  v.  Greenwood,  16  Ch.  D.  362,  that 
wlien  an  order  for  sale  of  a  married  woman's  share  of  real  estate  was  made 
with  her  consent,  or  at  her  request,  under  s.  6  of  the  Partition  Act,  1876, 
it  operated  as  a  conversion  of  such  share  into  personal  estate,  as  if  she 
had  conveyed  by  a  deed  duly  acknowledged  by  her ;  and  his  Lordsliip's 
words  would  appear  to  imply  that  the  same  rule  would  hold  in  the  case  of 
an  infant  or  lunatic ;  see  also  Hijdt  v.  Mi;hin,25  Ch.  D.  741,  742,  and 
compare  Howard  v.  Jalland,  supra.  The  M.R.  appears  also  to  imply 
that  the  husband's  right  to  cut te.~y  would  have  been  defeated.  In  case 
of  a  woman  married,  or  becoming  entitled  to  real  estnte  since  1882,  there 
can  be  no  doubt  that  an  acknowledged  deed  or  examination  in  Court 
would  not  be  required  in  order  to  authenticate  her  election  to  effect  a 
conversion. 

If  a  feme  sole  consents  to  a  judgment  or  order  directing  a  sale,  and  then  Marriage  of 
marries  and  dies  intestate  after  the  sale  made  pursuant  thereto  during  female  after 
the  covertme,  the  property  will  be  deemed   to  have  been  converted  into  consenting  to 
personal  estate  in  ab.senee  of  proof  by  her  heir  that  she  otherwise  elected :  gale. 
Fowler  v.  Scott,  19  W.  E.  972. 
(/)  Pitt  V.  Jones,  5  App.  659. 

(/f)  Porter  v.  Lopes.  7  Ch.  D.  303;  Pemherton  v.  Barnes,  6  Ch.  085; 
Pitt  V.  Jones,  supra ;  Rowe  v.  Graij,  5  Ch.  D.  263.  See  the  first  two  of 
these  cases,  and  also  WilMnson  v.  Joberns,  16  Eq.  14 ;  Roioe  v.  Gray, 
supra ;  Dicks  v.  Batten,  "VV.  N.  (70)  173 ;  Corpn.  of  Huddersfield  v. 
Jacomb,  W.  N.  (74)  80  ;  Langmead  v.  Cockerton,  25  W.  R.  315  ;  Saxton  v. 
Bartley,  27  W.  R.  615,  upon  the  question  what  is  "  good  reason  to  the 
contrary." 

2   il   2 


532  PARTITION. 

a  moiety,  if  it  should,  for  any  of  the  reasons  therein  specified, 
appear  that  such  a  course  would  he  more  beneficial  to  the 
Party  not  parties    generally  than   a   partition  ;  while  under  s.  5,  the 

selTat  '^      *°  Court  has  a  discretion  to  order  a  sale  in  every  case  (whether 
valuation  the  sale  would  or  would  not  be  more  beneficial  for  the  parties 

under  s.  5.  than  a  partition),  if  any  party  (whether  owning  more  or  less 
than  a  moiety)  requests  a  sale,  unless  the  parties  opposing 
a  sale  are  willing  to  take  his  share  at  a  valuation.  If  a  party 
presses  for  a  sale,  and  the  Court  thinks  that  the  opposing 
parties  ought  in  fairness  either  to  buy  him  out  or  to  consent 
to  a  sale,  it  may  order  a  sale,  unless  they  will  agree  to  take 
his  share  at  a  valuation  ;  in  which  case  the  party  requesting 
a  sale  may  either  accept  that  valuation  or  not.  If  he  does 
not  choose  to  accept  that  valuation,  he  cannot  be  forced  to  do 
so ;  but  will  then  have  his  Common  Law  right  to  a  par- 
tition. (Z)  Under  this  section  the  onus  is  on  those  applying 
Property  for  a  sale  to  show  some  good  reason  why  the  same  ought  to 

part  y  so  d,       -j^^  directed  ;  (m)  but  judgment  may  be  pronounced  foi   par- 
tition of  part  of  the  property  in  question  and  for  sale  of  the 
remainder,  (ji) 
Partition  of  When   the  Court  refuses  to  direct  a  sale,  then  if  all  the 

etc'""  *  ^^  '    persons  interested  in  one  aliquot  share  agree  with  all  those 
who  are  interested   in   another   like  share   that   they   will 
remain  tenants  in  common  of  those  two  aliquot  shares,  the 
Court  will  give  efiect  to  that  agreement ;  and  therefore  the 
partition  may,  if  the  circumstances  so  require,  be  confined  to 
the  aliquot  share  of  one  party;  e.g.,  a  plaintiff  entitled  to  an 
undivided  eiohth  share  may  have  allotted  to  him  in  severalty 
one-eighth  of  the  property,  and  the  defendants  may  continue 
to  hold  the  remainder  as  tenants  in  common,  (o) 
When  person         The  Court  has  no  power  to  pronounce  judgment  for  par- 
partition  ^etc.°  tition  or  sale  under  these  Acts,  when  the  entirety  of  the 
— overriding     property   is   subject    to   overriding    trusts   and    powers   of 
trusts.  management  which  the  cestuis  que  trust  cannot  put  an  end  to, 

Trust  for  sale,  or  to  a  subsisting  trust  for  sale  which  any  of  the  cestuis  que 
trust  desires  to  be  executed,  (p)     The  existence  of  a  power  of 

(I)  Pitt  V.  Jones,  5  App.  659.     As  to  s.  5,  see  also  DrinJcwater  v.  Bat- 
cliffe,  20  Eq.  528. 

(m)  Richardson  v.  Feary,  39  Ch.  D.  45. 
(w)  Roehuck  V.  Chadehet,  8  Eq.  127. 
(o)  Richardson  v.  Fearij,  39  Ch.  D.  49. 
Time  of  sale  iv)  1^W9^  ^-   Peacock,  22  Ch.  Div.   284  ;  see   also  Swaine   v.   Denhy, 

fixed  by  will.     14  Ch.  D.  326,  where  it  was  held  that  when  a  testator  has  himself  fixed 
the  period  at  which  the  trustees  of  his  will  are  to  sell  liis  real  estate,  and 
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sale  in  trustees  is,  however,  no  bar  to  a  judgment  for  par-  Power  of  sale, 
tition  ;  {q)  but  the  case  is  otherwise  where  one  co-owner  has 
mortgaged  his  share  to  another  co-owner.     The  mortgagor 
can  in  such  case  only  claim  a  partition  or  sale  under  the 
Acts,  upon  the  terms  of  paying  off  the  mortgage,  (r) 

Before  the  Judicature  Acts  came  into  operation,  it  was  Plaintiff's  title 
considered  that  an  alleged  co-owner  who  had   been  out  of  ^'^I'^i'^^'i- 
possession  for  many  years,  and  who  had  not  clearly  shown 
his  title,  could  not,  under  the  guise  of  filing  a  bill  for  par- 
tition, obtain  a  decree  having  the  effect  of  a  judgment  in 
ejectment  at  Law.  (s)     As,  however,  the  Chancery  Division 
has,  by  virtue  of  those  Acts,  full  power  to  try  an  action  for 
the  recovery  of  land,  the  mere  fact  that  a  plaintiff's  title  is 
disputed,  is  now  no  objection  to  commencing  an  action  for 
partition  or  sale  in  that  Division  under  such  circumstances ;  (t) 
but  it  should  be   borne   in    mind    that    the   previous   leave  Leave  of  Court, 
of  the  Court  is  now  necessary  before  joining  in  one  action 
a  claim  for  partition  or  sale  with  a  claim  for  the  recovery 
of  land,  (m)     Moreover,  in  one  case,  (y)  the  Court,  in  making  Account  of 
the  usual  order  for  a  sale,  added  a  direction  for  an  account  ^^"^  *' 
of  the  rents  and  profits  received  by  the  plaintiff  who  had 
been   in   possession   of  the   entirety  of  the  property ;    and  Receiver ; — 
where  one  of  the  co-owners  is  in  occupation,  the  Court  has  i°J^"«t'0'i  ^° 

^  '  restrain  waste, 

jurisdiction  under  the  Judicature  Act,  1873,  s.  25,  sub-s.  8,  to  etc. 


divide  the  proceeds,  the  Court  has  no  jurisdiction  to  anticipate  that  period 
by  directing  a  sale  in  a  partition  action  at  the  request  of  persons  equitably 
entitled  to  an  undivided  moiety  of  the  property. 

{q)  Boyd  V.  Allen,  24  Cli.  D.  622.    A  power  of  exchange  of  lands  is  pro-  Power  of 
perly  executed  by  a  partition  :  Re  Frith,  3  Ch.  D.  618.  exchange. 

The  tenant  for  life  of  an  undivided  moiety  of  land,  where  the  other 
undivided  moiety  is  out  of  settlement,  cannot  sell  the  moiety  of  which  he 
is  tenant  for  life,  without  the  concurrence  of  the  owner  of  tlie  otlier 
undivided  moiety  :  Re  Collinge,  36  Ch.  D.  516;  and  see  the  Settled  Land 
Act,  1882  (c.  38),  ss.  3,4.  19. 

(r)  Gihhs  V.  Haydon,  30  W.  R.  726. 

(s)  Giffard  v.  Williams,  5  Ch.  546.  In  this  case  the  order  made  by  the 
Court  of  Appeal  was  that  the  bill  should  be  retained  for  a  year,  with 
liberty  to  the  plaintiffs  to  bring  such  action  as  they  might  be  advised. 

(0  Watte  V.  Bingley,  21  Ch.  D.  681.  Upon  the  question  what  consti- 
tutes an  ouster  so  as  to  enable  a  co-tenant  in  common  to  maintain 
trespass,  see  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464 ;  Job  v.  Potion, 
20  Eq.  84. 

(m)  Supra,  p.  27  ;  but  it  would  appear  to  be  at  least  doubtful  wliether  a  Action  for 
plaintiff  can  combine  in  the  same  action  a  claim  against  his  own  mortgagee  partition  or 
to  redeem  him,  witli  a  claim  for  partition  tigainst  another  defendant:  redemption. 
Sinclair  v.  Jnmes,  3  Ch.  (94)  557. 

(«)  Rurnell  v.  B.,  11  Ch.  D.  213. 
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Destruction  of  appoint  a  receiver  until  the  trial,  (w)     It  has  also  jurisdiction 
property.  ^^^  grant  an  injunction  to  restrain  a  defendant  from  destroying 

or  wasting  the  property,  (x-) 
Moneys  laid  One  of  the  many  inconveniences  of  co-ownership  of  real 

out  in  repairs    estate  is  that  where  one  tenant  in  common  expends  money 

by  one  ot  'ii  •    -i         ^  •  • 

several  even  on  ordinary  repairs,  he  has  no  right  of  action  against 

co-owners.        hig  co-tenant  for  contribution,  so  long  as  the  property  is 

enjoyed  in  common.  (?/)     When,  however,  a  partition  or  sale 

under  the  Partition  Acts  is  effected,  one  party  cannot  take 

the   increase   in  value,  without   making   an   allowance  for 

Permanent        moneys  expended  either  in  mere  repairs,  or  for  permanent 

improvements,  improvements,  wherehy  the  selling  price  has  been  increased. 

In  fact,  the  execution  of  the  repairs  and  improvements  will 

be  deemed  by  the  Court  to  be  adopted  and  sanctioned  by 

accepting  the  increased  value,  (z) 


Section  II. — Parties. 

Parties  before        Under  the  practice  of  the  Court  of  Chancery  prior  to  the 
the  Chancery    Chancerv  Amendment  Act,  1852,  it  was  necessary  to  make 

Amendment  .        "^  ..'.',.  . 

Act  1852.         parties  to  a  partition  suit  all  persons  having  any  interest  m 

Mortgagees  of   tlie  property  in  question,  including  mortgagees  of  any  of  the 

shares ; —  undivided  shares,  but  not  mortgagees  of  the  entirety  ;  (a)  nor 

annuitants  who^e  annuities  were  charged  on  the  entiiety.  (fc) 

Therefore  a  defendant  entitled  to  an  undivided  share  cannot 

object  to  a  judgment  for  partition  or  sale  on  the  mere  ground 

that  he  is  himself  a  mortgagee  of  the  entirety ;  (c)  nor  on 

the  ground  that  third  parties  have  rights  of  common  over 

the  soil,  {d)     When  any  uf  the  undivided  shares  were  settled 

in  strict  settlement,  it  was  not  necessary  to  make  parties  to 

the  suit  any  persons  entitled  subsequently  to  the  estate  of 

Injury  to  («')  Porter  v.  Lopes,  7  Cli.  D.  358.      As  to  the  riglit  of  one  tenant  in 

reversion  ; —      common  to  sue  a  lessee  for  damages  for  breach  of  a  covenant  entered  into 
right  to  sue.      by  the  latter  with  a  former  owner  of  the  entirety  of  the  property,  and 
running  with  the  land,  or  in  respect  of  an  injury  to  the  reversion,  see 
Boherts  v.  Holland,  1  Q.  B.  (93)  G65. 
(a;)  Bailey  v.  Hohson,  5  Ch.  180. 
ly)  Leigli  v.  Dicl-eson,  15  Q.  B.  Div.  67. 
(z )  lb. ;  Be  Jones,  2  Cli.  (93)  478. 

(a)  Swan  v.  S.,  8  Price,  518 ;   Waile  v.  Binrjley,  21  Ch.  D  C81  ;  Sinclair 
V.  James,  3  Ch.  (94)  554. 

(h)  Hixon  v.  Eastwood,  W.  N.  (68)  13. 
(c)   Waite  V.  Bingley,  21  Ch.  D.  681. 

(rZ)  Agar  v.  Fairfax,  17  Vcs.  544;  see  notes  thereto  in   2  Wh.  &  Tu. 
L.  C.  Eq.  451. 
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the  first  tenant  in  tail  in  remainder  of  full  age.     Where  the 
plaintiff  was  entitled  to  an  undivided  share   in  a  term  of  Leasehokis;— 
years,   it  was  not  necessary  that  the  reversioner  should  be 
made  a   party  to  a  suit   dealing  only   with   the   leasehold 
interest  in  the  property. 

It  was  held  long  before  the  passing  of  the  Partition  Acts,  Unborn 
that  where  a  share  in  the  property  was  limited  to  a  person  ^^^^" 
for  life  with  remainder  to  his  unborn  sons,  a  decree  for 
partition  might  be  obtained  in  a  suit  to  which  the  tenant  for 
life  was  a  party,  and  that  the  decree  would  quite  indepen- 
dently of  the  old  Trustee  Acts  be  binding  in  Equity  on 
the  sons  when  they  should  come  into  existence.  (/)  Then 
any  legal  estate  which  might  at  a  future  time  be  vested 
in  such  unborn  sons  could  have  been  acquiretl  under 
s.  30  of  the  Trustee  Act,  1850  (c.  60),  corresponding  to 
s.  31  of  the  Act  of  1893  (c.  5S),{g)  but  all  the  persons 
interested  who  were  in  existence  at  the  commencement  of 
the  suit  were  necessary  parties  according  to  the  rules  above 
stated.  (Ji) 

Any  person  who,  if  this  Act  had  not  been  passed,  might  Parties  under 
have  maintained  a  suit  for  partition  may  maintain  such  suit  Partition  Act, 
against  any  one  or  more  of  the  parties  interested,  without         '  ""' 
serving  the  other  or  others  (if  any)  of  those  parties;  and  it 
shall  not  be  competent  to  any  defendant  in  the  suit  to  object 
for  want  of  parties;  and  at  the  hearing  of  the  cause,  the 
Court   may   direct  such_  inquiries  as  to  the  nature  of  the  Power  for 
property,   and   the    persons  interested   therein,   and    other  ^'o'"'*  *«  direct 

■       T  .    T  ...  inquiries, 

matters,  as  it  thinks  necessary  or  proper  with  a  view  to  an 

order  for  partition  or  sale  being  made  on  further  consideia- 

tion ;  but  all  persons  who,  if  this  Act  had  not  been  passed, 

would   have   been  necessary   parties   to   the  suit,   shall  be 

served  with  notice  of  the  decree  or  order  on  the  hearing,  and  Notice  of 

after  such  notice  shall  be  bound   by  the  proceedings  as  if  Jutigment. 

they  had   been  originally  parties  to  the  suit,  and  shall  be 

deemed  parties  to  the  suit ;  and  all  such  persons  may  have 

liberty  to  attend  the  proceedings ;  and  any  such  person  may 

(/)  Gaskcll  V.  G.,  6  Sim.  643. 

(g)  Basnett  v.  Moxon,  20  Eq.  184  ;  Lees  v.  Coulton,  ib.,  20  ;  see  Ch.  X., 
infra. 

(h)  Basnett  v.  Moxon,  supra.     By  the  Settled  Land  Act,  1882,  a  tenant  Tenant  for 
for  life  of  an  undivided  share  may  sell  the  same  or  concur  in  making  life ; — Settled 
partition  of  the  entirety,  including  a  partition  in  consideration  of  money  Land  Act, 
paid  for  equality  of  partition  :  see  ss.  3,  4,  19.  1882. 
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Liberty  to 
apply  to  add 
to  judgment. 


Partition  Act, 
1876,  s.  3. 
Power  to 
dispense  with 
notice  of 
judgment. 


S.  4. 

Proceedings 
where  service 


witbin  a  time  limited  by  general  orders,  apply  to  the  Court 
to  add  to  the  decree  or  order,  (i) 

It  was  held  in  one  case  after  the  passing  of  the  Act  of  1868, 
that  an  order  for  sale  could  not  be  made  in  the  absence  of  a 
party  who  was  entitled  to  one  forty-fifth  share  of  the 
property.  (/)  The  result  was  that  in  some  instances  it  was 
impossible  effectually  to  proceed  with  the  suit  or  action. 
This  was  remedied  by  the  following  sections  of  the  amending 
Act  of  1876. 

Where  in  an  action  for  partition  it  appears  to  the  Court 
that   notice  of  the   judgment  on  the  hearing  of  the  cause 
cannot  be  served  on  all  the  persons  on  whom  that  notice  is, 
by  the  Partition  Act,  1868,  required  to  be  served,  or  cannot 
be  so  served  without  expense  disproportionate  to  the  value 
of  the  property  to  which  the  action  relates,  the  Court  may, 
if  it  thinks  fit,  on  the  request  of  any  of  the  parties  interested 
in  the  property,  and  notwithstanding  the  dissent  or  disability 
of  any  others  of  them,  by  order,  dispense  with  that  service 
on  any  person  or  class  of  persons  speciBed  in  the  order,  and, 
instead  thereof,  may  direct  advertisements  to  be  published 
at  such  times  and  in  such  manner  as  the  Court  shall  think 
fit,  calling  upon  all  persons  claiming  to  be  interested  in  such 
property   who   have   not   been   so   served,  to  come  in  and 
establish  their  respective  claims  in  respect  thereof  before  the 
Judge  in  Chambers  within  a  time  to  be  thereby  limited. 
After  the  expiration  of  the  time  so  limited,  all  persons  who 
shall    not   have   so  come    in   and  established   such   claims, 
whether  they  are  within  or  without  the  jurisdiction  of  the 
Court    (including   persons   under  any   disability)    shall   be 
bound  by  the  proceedings  in  the  action  as  if  on  the  day  of  the 
date  of  the  order  disj^ensing   with  service  they  had  been 
served    with   notice   of   the  judgment,   service   whereof  is 
dispensed   with  ;    and  thereupon  the  powers  of  the   Court 
under   the    Trustee   Act,    1850,  (k)   shall    extend    to    their 
interests  in  the  property  to  which  the  action  relates  as  if 
they  had  been  parties  to  the   action ;    and  the  Court  may 
thereupon,  if  it  shall  think  fit,  direct  a  sale  of  the  property 
and  give  all  necessary  or  proper  consequential  directions. 

Where  an  order  is  made  under  this  Act  dispensing  with 

(i)  See  supra,  pp.  327,  331,  et  seq. 
(/)  Hurry  v.  E.,  10  Eq.  34(3. 

(k)  Now  the  Trustee  Act,  1893  (c.  53). 
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service  of  notice  on  any  person  or  class  of  persons,  and  pro-  is  dispensed 
perty  is  sold  by  order  of  the  Court,  the  following  provisions  ^^''^^• 
shall  have  effect  : 

(1.)  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide 
the  further  order  of  the  Court : 

(2.)  The  Court  shall,  by  order,  fix  a  time,  at  the  expira- 
tion of  w^hich  the  proceeds  will  be  distributed,  and 
may  from  time  to  time,  by  further  order,  extend 
that  time : 

(3.)  The  Court  shall  direct  such  notices  to  be  given  by 
advertisements  or  otherwise  as  it  thinks  best  adapted 
for  notifying  to  any  persons  on  whom  service  is 
dispensed  with,  who  may  not  have  previously  come 
in  and  established  their  claims,  the  fact  of  the  sale, 
the  time  of  the  intended  distribution,  and  the  time 
within  which  a  claim  to  participate  in  the  proceeds 
must  be  made : 

(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended 
the  interests  of  all  the  persons  interested  have  been 
ascertained,  the  Court  shall  distribute  the  proceeds 
in  accordance  with  the  rights  of  those  persons  : 

(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended 
the  interests  of  all  the  persons  interested  have  not 
been  ascertained,  and  it  appears  to  the  Court  that 
they  cannot  be  ascertained,  or  cannot  be  ascertained 
without  expense  disproportionate  to  the  value  of  the 
property  or  of  the  unascertained  interests,  the  Court 
shall  distribute  the  proceeds  in  such  manner  as 
appears  to  the  Court  to  be  most  in  accordance  with 
the  rights  of  the  persons  whose  claims  to  partici- 
pate in  the  proceeds  have  been  established,  whether 
all  those  persons  are  or  are  not  before  the  Court, 
and  with  such  reservations  (if  any)  as  to  the  Court 
may  seem  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from 
the  evidence  before  the  Court  to  have  any  prima 
facie  rights  which  ought  to  be  so  provided  for, 
although  such  rights  may  not  have  been  fully 
established,  but  to  the  exclusion  of  all  other  persons, 
and  thereupon  all  such  other  persons  shall  by  virtue 
of  this  Act  be  excluded  from  participation  in  those 
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proceeds  on  the  distribution  thereof ;  -but  notwith- 
standing   the    distribution    any  excluded    person 
may    recover   from    any   participating   person  any 
portion  received  by  him  of  the  share  of  the  excluded 
person. 
Where  in  an  action  for  partition  two  or  more  sales  are 
made,  if  any  person  who  has  by  virtue  of  this  Act  been 
excluded  from  participation  in  the  proceeds  of  any  of  those 
sales  establishes  his  claim  to  participate  in  the  proceeds  of  a 
subsequent  sale,  the  shares  of  the  other  persons  interested  in 
the  proceeds  of  the  subsequent  sale  shall  abate  to  the  extent 
(if  any)  to  which  they  were  increased  by  the  non-partici- 
pation of  the  excluded  person  in  the  proceeds  of  the  previous 
sale,  and  shall  to  that  extent  be  applied  in  or  towards  pay- 
ment to  that  person  of  the  share  to  which  he  would  have 
been  entitled  in  the  proceeds  of  the  previous  sale  if  his  claim 
thereto  had  been  established  in  due  time. 

In  an  action  for  partition  a  request  for  sale  may  be  made 
or  an  undertaking  to  purchase  given  on  the  part  of  a  married 
woman,  infant,  person  of  unsound  mind,  or  person  under  any 
other  disability,  by  the  next  friend,  guardian,  committee  in 
lunacy  (if  so  authorised  by  order  in  Lunacy),  or  other  person 
authorised  to  act  on  behalf  of  the  person  under  such  dis- 
ability, but  the  Court  shall  not  be  bound  to  comply  with 
any  such  request  or  undertaking  on  the  part  of  an  infant, 
unless  it  ap2)ear  that  the  sale  or  purchase  will  be  for  his 
benefit.  (J) 

If  any  of  the  undivided  shares  are  vested  in  trustees,  it  is 
not  necessary  to  make  the  cestuis  que  trust  parties  unless  the 
Court  shall  so  direct  under  0.  3,  r.  6.  (m) 

Sect.  4  (3)  is  imperative,  and  the  proceeds  of  sale  will  not 
be  distributed  until  the  notices  by  advertisement  therein 
referred  to  shall  have  been  given,  (n)  But  this  observation 
does  not  apply  when  the  absent  parties  on  whom  service  has 

(I)  In  the  year  before  the  passing  of  this  Act  it  was  held  by  Jessel,  M.R., 
that  the  undertaking  to  purchase  mentioned  in  the  5th  section  of  the  Act 
of  1868  could  not  be  given  by  a  married  woman  whose  husband  did  not 
join  therein :  Drinkwater  v.  Ratcliffe,  20  Eq.  528. 

(m)  Supra,  p.  14 ;  Simi)soii  v.  Denny,  10  Ch.  D.  28 ;  Stace  v.  Gage, 
8  Ch.  D.  451 ;  Goodrich  v.  Marsh,  W.  N.  (78)  186.  In  Aston  v.  Meredith, 
13  Eq.  492,  where  some  of  the  persons  beneficially  interested  were  mar- 
ried women,  two  of  whom  resided  in  Australia,  the  Court  refused  to  pay 
the  proceeds  of  sale  of  the  property  to  trustees.     ^■^-^ 

(n)  Fhillips  v.  Andrews,  35  W.  E.  266. 
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been    dispensed    with    are    trustees    having    no   beneficial 
interest,  (o) 

At  auy  time  after  the   entry  of  a   plaint   for   partition,  0.  9,  r.  9. 
all  the  parties   interested    may  attend  and   accept   service  3]^'^^*'|2  ¥10"* 
and   sign   the   request   referred   to   in   section    four  of  the  c.  40. 
Partition  Act,  1868,  and  their  signatures  shall  be  attested  by  Form  71, 
the  Registrar,  or  by  one  of  his  clerks.     Where  all  the  parties  -^PP- 
interested   have  signed  the  request,  the  order  for  the  sale 
thereon  may  be  made  at  the  next  Court  to  be  hekl,  although 
such   Court    may   be   held    before    the    return-day   of    the 
summons. 

In  the  Chancery  Division  the  request  for  sale  on  the  part  Request  for 
of  a  married  woman  under  s.  4  of  the  Act  of  1868  and  s.  6  of  ^'"^^"^  ^J 
that  of  1876,  must  be  made  by  a  person  specially  authorised  woman  • 
to  act  on  her  behalf  in  the  action ;  a  request  by  her  Counsel 
is  not  sufficient,  (p  )     But  in  the  case  of  an  infant  plaintiif,  by  an  infant ; 
it  may  be  made  or  given  by  his  next  friend,  or  of  an  infant 
defendant,  by  his  guardian  ad  litem,  (q) 

When  the  request  for  a  sale  is  made  or  an  undertaking  is  by  a  lunatic, 
given  on  behalf  of  a  person  found  lunatic  by  inquisition,  the  «tc, 
committee  is  in  general  the  person  to  make  or  give  the 
same ;  and  for  this  purpose  he  must  obtain  the  sanction  of 
the  Judge  in  Lunacy ;  (r)  but  though  a  next  friend  may  as 
plaintiff  commence  an  action  for  partition  on  behalf  of  a 
lunatic  not  so  found,  the  request  or  undertaking  on  behalf 
of  such  a  party  will  only  be  available,  whether  he  be 
plaintiff  or  otherwise,  if  the  Court  in  which  the  partition 
action  is  brought,  be  satisfied  that  the  sale  or  purchase  will 
be  for  the  benefit  of  such  party,  (s) 

(0)  Crossman  v.  Richards,  W.  N,  (88)  167.  Form  of 

(2?)  Wallace  v.  Greenicood,  16  Cb.  D.  362.     In   Grange  v.   Wliiie,  18  ib.  request  by 
612,  Hall,  V.-C,  directed  that  the  writing  sliould  authorise  and  request  married 
her  solicitor  to  instruct  counsel  to  ask  for  a  sale.  woman. 

{q)  Rimington  v.  Hartley,  14  Ch.  D.  630. 

(r)  See  the  Lunacy  Act,  1890  (c.  5),  s.  120  :  Re  GaitsheU,  40  Ch.  Div. 
416 ;  Re  Pares,  12  Ch.  Div.  333. 

As  to  the  power  of  the  Judge  in  lunacy  to  give  leave  to  the  committee 
of  a  lunatic  tenant  in  tail  to  take  proceedings  under  the  Settled  Land  Sale  of 
Act,  1882,  for  the  sale  of  his  undivided  shares  to  the  owner  of  the  other  undivided 
shares,  see  lie  GaitskeU,  40  Ch.  Div.  416.  share  of 

(s)  Re  Pares,  supra;  Porter  v.  P.,  37  Ch.  Div.  421.  lunatic. 
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Section  III. — Practice. 

The  proceedings  in  an  action  for  partition  up  to  the  trial 
follow  the  rules  stated  in  the  earlier  part  of  this  work,  (t) 

If  all  parties  interested  in  the  property  are  parties  to  the 
action,  and  their  titles  have  been  proved,  the  Court  may,  at 
the  trial,  order  a  partition  to  be  made  in  accordance  with  an 
apportionment  made  by  surveyors.  This  course  was  some- 
times followed  in  the  Court  of  Chancery  (u)  in  lieu  of  direct- 
ing a  commission  to  issue;  and  since  the  Judicature  Acts  it 
is  sometimes  adopted  by  the  Chancery  Division.  The  fact 
that  infants  are  interested,  is  no  objection  thereto,  if  the 
Court  be  of  opinion  that  the  proposed  partition  is  fair  and 
for  their  benefit,  (v)  But  the  usual  course  in  the  Chancery 
Division  is  to  direct  the  partition  to  be  made  by  the  Judge  in 
Chambers,  (w)  It  is  at  least  questionable  whether  a  County 
Court  Judge  has  power  to  direct  the  Eegistrar  to  make  a 
partition  in  Chambers,  for  although  under  the  last  part  of 
s.  67  of  the  C.  C.  Act,  1888,  the  Eegistrar  is  to  discharge 
duties  corresponding  to  those  of  a  Chief  Clerk  in  the 
Chancery  Division,  the  Chief  Clerk  only  acts  as  the  hand 
of  the  Judge,  (x)  It  is  however  competent  for  a  County 
Court  Judge  to  direct  under  0.  12,  r,  10,  any  inquiries  before 
the  Eegistrar  with  the  view  of  determining  the  mode  in 
which  the  partition  ought  to  be  effectuated ;  and  on  the 
adjourned  hearing  to  allot  the  property  in  accordance  with 
the  Eegistrar's  Certificate. 

A  County  Court  Judge  has  power,  when  all  persons 
interested,  or  all  persons  interested  who  are  in  existence  and 
capable  of  being  ascertained  are  parties  to  the  action,  and 
have  proved  their  titles,  to  direct  a  sale  at  the  trial,  (y) 
The  judgment  should  in  this  case  contain  such  declarations 

{t)  See  supra,  pp.  32,  et  seq.  The  action  should  be  commenced  in  the 
Court  within  the  district  in  which  the  property  is  situated,  C.  C.  Act, 
1888,  s.  75(1). 

(m)  See  First  Report  of  the  English  and  Irish  Laio  and  Chancery 
Commission,  68 ;  May/air,  &c.,  Co.  v.  Johnstone,  1  Ch.  (94)  514. 

(d)  Stanley  v.  Wrigley,  3  Sm.  &  G.  18 ;  Greenwood  v.  Percy,  26  B.  572. 

(lo)  As  to  the  proceedings  under  a  commission,  see  Daniell,  1337,  et  seq., 
and  Daniell's  Forms,  1st  Edu. 

(x)  See  supra,  p.  825,  note  (c). 

ly)  Lees  v.  Coulton,  20  Eq.  20.  This  course  is  adopted  in  the  Cliancery 
Division  in  simple  ca'^es,  especially  when  the  property  is  small :  Wood  v. 
Gregory,  43  Ch.  D.  82.  In  in  re  Stedman,  58  L.  T.  709,  Kay,  J.,  said  that 
strict  evidence  of  title  was  not  necessary,  but  that  it  would  be  sufficient 
if  there  were  an  affidavit  by  a  competent  person. 
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and  directions,  if  any,  as  may  be  necessary  in  reference  to 
the  interests  of  persons  under  disability,  or  as  to  the  future 
interests  of  unborn  persons  within  the  meaning  of  the 
Trustee  Act,  1893,  If  the  conditions  above  mentioned  be 
m)t  fulfilled,  the  judgment,  when  a  sale  is  desired,  usually 
directs  an  inquiry  as  to  the  parties  entitled,  with  a  view  to 
directing  a  s-ale  "on  further  consideration"  in  accordance  Sale  " on 
with  s.  9  of  the  Act  of  1868.     These  words  are  used  in  this  f"?'*^^*^^  ^°"- 

,     .  ,..„,.  n       •  1  sideration, 

section  m  their  popular  signification,  as  reierrmg  to  the  con-  Partition  Act 
sideration  which  the  action  receives  after  the  inquiries  have  l^'^^,  s.  9. 
been  answered ;  (z)  but   the  judgment  or  order   generally  Liberty  to 
gives  liberty  to  apply  for  a  sale,  in  the  event  of  its  being  '"'PP^J  foi'  sale, 
certified  that  all  parties  interested  in  the  property  are  parties 
to  the  action,  or  have  been  served  with  notice  of  the  judg- 
ment, (a)     The  judgment  may  also  direct  an  inquiry  whether  Inquiry  if 
a   sale   and   distribution   of    the   proceeds  would   be   more  ^^^?  ^'^"^" 
beneficial  for  the  parties  interested  than  a  partition.     This  before  certiH- 
course  is  often  adopted  when  the  request  for  a  sale  is  made  by  cate. 
a  party  entitled  to  less  than  a  moiety  of  the  property.     In 
such  a  case  there  can  be  no  sale  before  the  making  of  the 
certificate  finding  the  result  of  this  inquiry,  (h) 

The  practice  of  the  Court  in  actions  for  partition  or  sale  Practice  after 
after  judgment  has  already  been  treated  of  in  Chapter  I.  on  J"''g"'^nt. 
Administration  ;  (c)  but  the  provisions  of  the  following  rule 
should  be  borne  in  mind. 

0.  9,  r.  10.  Upon  an  order  for  sale  being  made  in  a  par-  One  solicitor 
tition  action,  the  Judge  shall  appoint  one  solicitor  to  have  *"  ^^^*^  *^°"" 
the  conduct  of  the  proceedings,  and  no  other  solicitor  shall  ceedings. 
be  entitled  to  any  costs  incurred  after  such  order  shall  have 
been  made. 

(2)  Powell  V.  P.,  10  Cli.  131. 

(a)  Mildmay  v.  Quiche,  20  Eq.  538. 

(6)  Foiuell  V.  P.,  supra.  In  this  case,  the  sile  having  taken  place 
before  the  certiticate,  the  purchaser  was  discharged  from  his  contract, 
though  the  Chief  Clerk  had  in  the  meantime  certified  in  favour  of 
directing  a  sale. 

When  all  parties  are  agreed  at  the  trial  that  there  should  be  a  judgment  Evidence  at 
directing  the  usual   inquiries,  and   reserving   further   consideration,   no  trial, 
evidence  will,  in  general,  be  necessary  until  the  parties  come  before  the 
Registrar   to  prosecute   the   inquiries   in   Chambers :   Bipley  v.  Sawyer, 
31  Ch.  D.  494  ;  compare  Ratvlinson  v.  Miller,  1  Cli.  D.  52. 

(c)  Supra,  pp.  324,  357,  et  seq.     Applications  in  the  Chancery  Division  Payment  out  of 
by  persons  cLiiming  to  be  absolutely  entitled  for  payment  out  of  Court  of  Court  of  pro- 
money  representing  real  estate  have  to  be  supported  by  an  afiSdavit  that  ceeds  of  realty, 
there  are  no  incumbrances.     Prima  facie  the   applicant  is   the  proper 
person  to  make  the  affidavit ;   Williams  v.  Ware,  57  L.  J.  Ch.  497. 


542 


PARTITION. 


Discretion  of 
Court ; — 
general  rule. 


Adverse 
litigation. 


Trustees 
severing ; — 
misconduct. 


Costs  of  in- 
cumbrancers. 


Section  IV. — Costs. 

The  costs  of  an  action  for  partition  or  sale  are  now  in  the 
discretion  of  the  Court,  and  that  discretion  is  usually  exercised 
by  directing  in  cases  where  a  partition  is  effected  that  all  the 
costs,  both  those  before,  as  well  as  subsequently  to  the  trial 
be  paid  or  borne  by  the  parties  in  proportion  to  their  shares 
and  interests  in  the  property,  (d)  When  the  estate  is  sold, 
they  are  to  be  paid  out  of  the  proceeds  of  sale  in  the  first 
place,  (e)  But  the  costs  of  adverse  litigation  between 
parties  claiming  interests  in  any  particular  share  are,  as  a 
rule,  directed  to  be  borne  by  that  share;  and  a  special 
direction  may  be  given  as  to  extra  costs  occasioned  by 
several  trustees  interested  in  any  share  improperly  severing 
in  their  defences  (/}  or  in  case  of  misconduct  by  any  of  the 
parties,  (g) 

The  authorities  as  to  the  costs  of  incumbrancers  in 
cases  where  a  sale  has  been  effected  are  conflicting.  Accord- 
ing to  North,  J.,  (/i)  ^11  the  costs  of  mortgagees  of  separate 
shares  are,  as  in  the  case  of  costs  generally,  to  be  paid  before 
division  out  of  the  proceeds  of  sale  ;  but  according  to  a  later 
decision  of  Kekewich,  J.,  (^')  only  one  set  of  costs  ought  to 
be  allowed  in  respect  of  each  share; — in  analogy  to  the 
practice  in  actions  fur  administration. 
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{d)  Ball  v.  Kemp-Welch,  14  Ch.  D.  512;  but  sec  Richardson  v.  Feanj, 
39  Ch.  D.  50. 

(e)  Belcher  v.  Williams,  45  Ch.  D.  51.S,  where  North,  J.,  gives  a  full 
review  of  all  the  authorities  on  the  question  of  costs  iii  cases  of  this  kind. 

The  old  rule  of  the  Court  of  Chancery  wiis  to  give  no  costs  up  to  the 
hearing ;  but  by  s.  10  of  the  Partition  Act,  1868,  full  power  was  given  to 
the  Court  to  deal  with  the  costs  prior  thereto. 

(/)  Belcher  v.  Williams,  supra. 

(f/)  Porter  v.  Lonei>,  7  Ch.  D.  367. 

(h)  Belcher  v.  Williams,  supra. 

(i)  Catton  V.  Banks,  2  Ch.  (93)  221.  In  the  Chancery  Division  costs 
as  between  solicitor  and  client  are  oidy  allowed  by  the  consent  of  all 
parties:  Ball  v  Kemp- Welch,  U  Ch.  D  512.     '^'/'{ 

As  to  the  costs  of  carrying  into  execution  (after  the  death  of  both  of 
two  tenants  in  cummon)  an  agreement  for  partition  entered  into  in  their 
lifetime,  see  Be  Tann,  7  Eq.  4:-i4. 

As  to  the  costs  of  perusing  conveyances  by  the  solicitors  of  parties  not 
having  the  conduct  of  the  sale,  see  Humphreys  v.  Jones,  31  Ch.  D.  30. 
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PRECEDENTS. 

Particulars  of  Claim. 
1.  Claim  for  Partition. 

Between  A.  B Plf. 

and 
C.  D.,  and  F.  F.,  an  Infant,      .  Deft. 

1.  By  an   Indenture  of  Settlement  dated  the  For  corres- 
18           and  made  between,   etc.,  certain  cottages  and   land  r'^'"''i°S  J"f*S- 
situated,  etc.,  were  conveyed  and  assured  to  the  use  of  the  ^^"^"j  '^'^''^ 
said  E.  F.   for   life  with   remainder  to  the  use  of  the  said 

G.  F.  for  life,  with  remainder  to  the  use  of  all  their  children, 
or  any  their  child,  who  being  sons  or  a  son  should  attain  the 
age  of  twenty-one  years,  or  being  daughters  or  a  daughter 
should  attain  that  age  or  marry,  and  if  more  than  one  in 
equal  shares  as  tenants  in  common  in  fee  simple. 

2.  There  were  five  children  only  of  the  said  E.  F.  and 
G.  F.,  namely,  the  Plf.,  the  Defts.,  and  H.  F.  and  J.  F.,  of 
whom  the  Plf.  and  the  Deft.  C.  D.  have  respectively  attained 
the  age  of  twenty-one  years  ;  but  the  Deft.  F.  F.  is  an  infant. 
The  said  H.  F.  and  J.  F.  both  died  under  the  age  of  twenty- 
one  years,  and  without  having  been  married. 

3.  The  said  E.  F.  died  on  the  18  ,  and  the 
said  G.  F.  on  the  18  ,  and  the  Plf.  and  the  Defts. 
are  accordingly  entitled  in  possession  to  the  said  cottages 
and  land  in  equal  shares  as  tenants  in  common  in  fee  simple. 

4.  The  value  of  the  said  cottages  and  land  does  not 
exceed  £500. 

The  Plf.  claims  a  partition  of  the  said  cottages  and  land 
between  himself  and  the  Defts.  with  all  usual  directions. 
Conclusion  as  in  No.  25,  svjpra,  p.  384. 

2.  For  a  sale  under  the  Partition  Act,  1868;    or  for  tlic  Con- 
firmation of  a  Conditional  Contract  for  sale,  (y) 

Adapt  pais.  1—3  of  No.  1,  and  then  proceed — 

4.  By  an  agreement  in  writing  dated  the  18         ,  Page  368. 

and  made  between  the  Plf.  and 'the  Deft.  C.  D.  on  behalf  of  ^;^;'|^':°"'2;^^g_ 
themselves  and  of  the  Infant  Deft.  E.  F.  of  the  one  part,  and  [^/orders  see 
X.  Y.  of  the  other  part,  it  v^as  agreed,  subject  to  the  sanction  Nos.  4-12 ; 
of  this  Court  being  obtained,  that  the  said  cottages  and  land  for  0.  F.  C, 
should  be  sold  to  the  said  X.  Y.  for  the  sum  of  £400,  and  J^o-J^»- 

0")  See  also  Form  281,  App.,  in  which  a    simple  order   for   sale    is  Form  281, 
claimed.  Ajip. 
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subject  to  the  several  stipulations  in  the  same  Agreement 
contained. 

5.  The  said  Agreement  is  one  highly  beneficial  to  all 
parties  interested  in  the  said  cottages  and  land ;  and  a  sale 
of  the  same  cottages  and  land  will  be  more  beneficial  than  a 
division  of  the  property  among  them. 

[6.  The  Deft.  C.  D.  has  been  since  the  18         ,and 

he  is  now  in  receipt  of  the  rents  and  profits  of  the  entirety 
of  the  said  cottages  and  land.  A  considerable  sum  of  money 
is  due  from  him  in  respect  of  such  rents  and  profits  ;  and  he 
has  not  accounted  for  the  same.] 

The  value,  etc.,  as  in  No.  1,  par.  4. 

The  Plf.  claims 

1.  A  sale  of  the  said  cottages  and  land  and  distii- 
bntion  of  the  proceeds  of  such  sale  among  the  parties 
interested, 

2.  That  the  said  Conditional  Agreement  may  be 
sanctioned  and  ordered  to  be  carried  into  effect. 

[3.  The  appointment  of  a  receiver.] 


Pages  539, 

540. 

For  P.  C.  see 

No.  1. 


Judgments  and  Decretal  Orders.  (Jc) 

3.  Partition  without  reference  according  to  an  Apportionment  made 
hy  a  Surveyor,  with  direction  for  payment  of  a  sum  of 
money  hy  tvay  of  Equality  of  Partition. 

This  Action,  etc.,  See  No.  56,  supra,  p.  402,  This  Court 
doth  declare  that  the  Plf.  and  the  Defts.  are  entitled  each  of 
them  respectively  to  one  equal  undivided  third  part  of  the 
hereditaments  in  the  Plf.'s  Particulars  of  Claim  mentioned, 
and  that  it  will  be  for  the  benefit  of  the  Infant  Deft.  E.  F. 
that  the  same  hereditaments  be  partitioned  in  the  manner 
following,  namely,  that  the  cottage  and  land  in  the  said 
Particulars  mentioned   and  known  as  be  allotted  in 

severalty  as  tlie  share  of  the  Plf. ;  but  charged  with  the 
payment  to  the  Deft.  C.  D.,  by  wixy  of  equality  of  partition  of 
the  sum  of  £  ,  or  with  the  balance  thei'eof,  after  allowing 
any  set  off  to  which  the  Plf.  may  be  entitled  under  the 
direction  in  that  behalf  hereinafter  contained,  with  interest 
on  such  sum  or  balance  at  the  rate  of  £4  per  cent,  per  annum 
from  the  date  of  this  judgment  until  payment ;  and  with 
liberty  for  the  same  Deft,  to  apply  to  the  Judge  to  enforce 
such  charge  by  sale  or  otherwise,  as  he  may  be  advised ; 
and  that  the  cottajre  and  land  in    the  Plf.'s  said  Particulars 


(/.•)  See  also  Forms  282-286,  App. 
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mentioned,  and  known  as  be  allotted  to  the  Deft.  C.  D., 

and  that  the  cuttago  and  land  in  the  same  Particulars  men- 
tioned and  known  as  be  allotted  to  the  Infant  Deft. 
E.  r.  [or  after  the  word  '■'■  partitioned  "  suhsiitute  according  to 
the  allotment  delineated  and  appearing  in  and  by  the  map 
or  ground  plan  thereof  marked  A.  verified  by  the  said  Affi- 
davit of  A.  B. ;  but  charged  as  to  the  said  cottage  and  land 
hereby  allotted  to  the  Plf.  with  the  payment  &c.     If  none  of 
the  parties  are  under  disdbiUty  omit  the  second  declaration,  and 
substitute  And  it  is  ordered  that  the  same  hereditaments  be 
partitioned,  &c.  as  above,  omitting  tJie  next  following  direction ;] 
And  it  is  ordered  that  the  same  hereditaments  be  partitioned 
accordingly,  and  that  the  Plf.   and  the  Defts.  do  hold  and 
enjoy  their  respective  shares  in  severalty  according  to  the 
said  allotment.     And  this  Court  doth  declare  that  the  said  Declaration 
Infant  Deft.  E.  F.  is  a   Trustee  within  the  meaning  of  the  that  infant  is 
Trustee  Act,  1893,  of  his  undivided  third  share  of  the  said  ™"^**^®'T. 
hereditaments,    and    doth   hereby  appoint  X.  Y.  of  &c.   to  ^^^^  ' 
convey  [and  surrender]  the  same  on  behalf  of  the  same  Deft. 
And  it  is  ordered  that  the  said  X.  Y.  on  behalf  of  the  said 
Infant  Deft.,  and  the  Plf.  and  the  Deft.  E.D.  do  execute  such 
mutual  conveyances  [and  pass  such  mutual  surrenders]  as 
shall  be  necessary  for  effectually  vesting  the  said  shares  in 
the  parties  aforesaid  according  to  the   said  allotment ;  such 
conveyances  [and  surrenders]  to  be  settled  by  the  Judge  in 
case  the  parties  differ ;  And  it  is  ordered  that  the  deeds  and 
muniments  of  title  relating  to  the  said  premises  be  retained 
by  the  parties  who  now  hold  the  same  respectively  [such  of 
the  deeds  and  muniments  of  title  as   relate  solely  to  any 
distinct  part  of  the  said  hereditaments  and  premises  allotted 
under  the  aforesaid  direction  in  that  behalf  to  either  [any] 
of  the  parties  other  than  the  said  Infant  Deft,  be  delivered 
to  such  party.     But  that  such  of  the  same  deeds  and  muni- 
ments   as   relate  solely  to  the   hereditaments   and  premises 
allotted   to   the    said   Infant    Deft,    be   deposited   with  the 
Eegistrar  of  this  Court  for  safe  custody  on  behalf  of  the  said 
Infant  Deft,  until  further  order ;  and   that  the  rest  of  such 
deeds  and  muniments  be  retained  &c.  as  above].     And  it  is 
ordered  that  such  [last  mentioned]  parties  do  at    the  request 
and  cost  of  any  other  party  execute  and   give  to  such  other 
party  a  statutory  acknowledgment  and  undertaking  relating 
to  the  production  and   safe  custody  and  the  furnishing  of 
copies  of  such  [last  mentioned]  deeds  and  muniments  ;  (/) 
And  this  Court  doth  declare  that  the  costs  of  the  Plf.  and 

(?)  This  is  the  direction  usually  given  as  to  the  title-deeds :  Jones  v. 
Boblnson,  3  D.  M.  &  G.  911  ;  but  m  Elton  v.  E..  27  B.  632,  the  deed  of 
partition  was  dhected  to  be  delivered  to  the  party  who  had  the  largebt 
interest  in  the  property. 
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FARTITION. 


Cot«ts  of 

incumbered 

shares. 


Defts.  of  this  Action  including  the  sum  of  £  the  amount 
of  the  surveyor's  fee  for  making  a  survey  of  the  said  here- 
ditaments [and  preparing  the  said  plan]  ought  to  be  borne 
by  the  said  several  parties  in  equal  shares  [if  the  parties  are 
entitled  in  unequal  shares  substitute  rateably  and  in  propor- 
tion to  their  respective  shares  in  the  said  hereditaments,  and 
the  Registrar  is  to  certify  the  proportions  and  amounts 
thereof  attributable  to  the  respective  shares;  Wlien  any 
of  the  shares  are  incumbered  add  But  in  such  taxation  only 
one  set  of  costs  is  to  be  allowed  in  I'espect  of  each  share, 
and  no  extra  or  additional  costs  are  to  be  allowed  by  reason 
of  any  party  having  incumbered  his  or  her  share.  And  the 
Registrar  is  to  certify  the  proportions  and  amounts  of  such 
costs  attributable  to  the  respective  shaies]  and  [this  Court 
doth  order  that]  if  any  money  shall  be  due  from  the  Deft. 
C.  D.  to  the  Plf.  in  respect  of  such  costs,  the  same  is  to  be 
set  off  against  the  sum  of  £  ,  the  amount  of  the  aforesaid 
charge  ;  And  it  is  ordered  that  the  Registrar  do  tax  such 
costy  and  certify,  having  regard  to  the  directions  aforesaid, 
the  balance  of  the  said  sum  of  £  after  allowing  such 

set  oif,  and  the  amount  or  amounts,  if  any,  due  from  any  of 
the  said  parties  to  any  others  or  other  of  them,  as  the  case 
may  be,  in  respect  of  such  costs.  And  it  is  ordered  that  the 
amount,  if  any,  certified  to  be  due  in  respect  of  such  costs 
from  either  [any]  of  the  said  parties  other  than  the  said 
Infant  Deft,  to  any  others  or  other  of  them,  be  paid  into  Court 
by  the  person  or  persons  from  whom  the  same  shall  be  certified 
to  be  due  for  the  use  of  the  person  or  persons  to  whom  the 
same  shall  be  certified  to  be  due ;  And  it  is  ordered  that  the 
amount,  if  any,  certified  to  be  due  in  respect  of  the  said  costs 
from  the  said  Infant  Deft,  be  a  charge  on  the  cottage  and 
land  hereinbefore  allotted  to  him. — Liberty  to  apply. 


Pages  5,  529,- 

532. 

For  P.  C.  see 

No.  2. 

Cousent  order. 


4.    Uiider taking  to  purchase  Share  under  s.  5  of  the  Partition 
Act,  1868. 

This  action,  &c.  [if  the  order  is  made  by  consent.  And  the 
Plf.  and  the  Defts.  consenting  to  this  order]  ;  And  the  Defts. 
by  their  Solicitor  [Counsel]  undertaking  to  purchase  the  one- 
third  share  to  which  the  Plf.  is  entitled  of  the  hereditaments 
in  the  I'lf.'s  Particulars  of  Claim  mentioned,  It  is  ordered 
that  the  following  inqiiiry  be  made  namely,  1,  An  inquiry 
what  is  the  value  of  the  share  of  the  Plf.  on  the  footing  of 
the  entirety  of  the  same  hereditaments  being  valued,  and 
of  the  Plf.  being  entitled  to  one  equal  third  part  of  the 
amount  of  such  last  mentioned  valuation  And  in  case  the 
Defts.  shall  retpiire  the  same,  It  is  ordered  that  the  following 
inquiry  be  made  namely,  2.  An  inquiry  whether  a  good  title 


r 
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can  be  made  to  tlie  Plf.'s  said  stare ;  And  in  case  the  Defts. 
shall  waive  such  inquiry,  or  in  case  it  shall  appear  that  a 
good  title  can  be  made.  It  is  ordered  that  the  Defts.  do 
within  ten  days  after  the  date  of  the  Registrar's  Certificate 
pay  into  Court  the  sum  which  shall  be  certified  to  be  the 
value  of  such  share;  And  thereupon  It  is  ordered  that  the 
Plf.  [and  all  other  necessary  parties]  execute  a  proper  con- 
veyance of  the  said  share  to  the  Defts. ;  such  conveyance  to 
be  settled  by  the  Judge  in  case  the  parties  differ,  and  upon 
the  execution  of  such  conveyance  by  the  Defts.,  the  Registrar 
is  to  pay  out  to  the  Plf.  the  said  sum  so  to  be  paid  into 
Court  as  aforesaid.  Costs  to  he  paid  by  the  parties  in  equal 
shares.     See  last  Precedent — Liberty  to  apply. 


5.  Order  for  sale  under  s.  3  of  the  Partition  Act,  1868,  when 
all  persons  interested  are  parties. 

And  the   Plf.  who  claims  to  be  interested  in   the   here-  Pages  528, 
ditaments  in  the  Plf.'s  Particulars  of  Claim  mentioned  by  •"'31, 538. 
his  Solicitor  reqtiesting   a   sale  of  the  same   hereditaments  ^"^^  ^-  ^  *^*  , 
This  Court  being  of  opinion  that  by  reason  of  the  nature  of  iJ^'  la    '    '    " 
the  property,  [the  number  of  the  parties  interested  or  pre-  " 
sumptively  interested  therein  or  as  may  be  (m)l  a  sale  of 
the   said  hereditaments  and  a  distribution  of  ^he  proceeds 
will  be  more  beneficial   for  the    several    persons   interested 
therein  than  a  division  of  the  same  hereditaments  among 
them,  and    being   satisfied    that   all   persons  interested  are 
before   the    Court   as    Plf.    and    Defts.    respectively.    Doth 
declare   that   upon    the    true    construction    of  the   Will    of 
the  Testator  X.  Y.  in    the   Plf.'s    said    Particulars  named, 
and  in  the  events  which  have  happened,  the  Plf.  and  the 
Defts.   are   absolutely  entitled    each   of  them    resjiectively 
to  one   equal   undivided  third  part   of  the    said    heredita- 
ments;   And    it   is    ordered    that   the   same    hereditaments 
be   sold   with   the   approbation   of  the   Judge;    And    it    is 
ordered  that  the  money  to  arise  from  such  sale  be  paid  into 
Court  to  the  credit  of  this  Action  [short  title,  e.g.  B.  v.  D. 
— R.  429]  subject  to  further  order.     If  one  of  the  Defts.  be 
an  infant  add     And  this  Court  doth  declare  that  upon  the  said  Declaration 
sale  being  made  as  aforesaid,  the  Infant  Deft.  E.  F.  will  be  ""'^ler  Trustee 
a  trustee  of  his  undivided  share  of  the  said  hereditaments  ^^^'  ^^^^" 
for  the  purchaser  or  purchasers  within  the  meaning  of  the 
Trustee  Act,  1893,  and  doth  hereby  appoint  X.  Y.  of  etc.  to 
convey  such  share  to  the  purchaser  or  purchasers.    And  it  is 
ordered  that  Mr.  the  Plf.'s  Solicitor  shall  have  tlie 

Conduct  of  the  said  sale  and  shall  prepare  the  conditions  of 

(m)  Compare  terms  of  s.  3.  .  ' 

2  N  2 
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and  contracts  for  sale,  and  the  abstract  of  title  subject  to 
the  approval  of  the  Kegistrar ;  and  that  in  case  any  doubt 
or  difficulty  shall  arise,  the  papers  shall,  with  the  like 
approval  be  submitted  to  ,  Esquire  to  settle.     Adjourn 

further  consideration — Liberty  to  apply. 


6.   The  lihe  ivith  declarations  that  parties  are  Trustees  under  the 
Trustee  Act,  1893,  and  as  to  Unborn  Persons. 

Pages  528,  This  Court  doth  declare  that,  subject  to  the  interests  of 

531,  535,  538.  ^}^g  unborn  issue  of  the  children  of  X.  Y.  in  the  Plf.'s  Par- 
ticulars of  Claim  mentioned,  the  Plfs.  and  the  Defts.  are 
entitled  in  manner  mentioned  in  the  said  Particulars  of 
Claim  to  the  hereditaments  therein  described.  Declaration  as 
to  sale  being  more  beneficial  than  a  partition  and  order  for  sale 
and  payment  of  the  proceeds  into  Court  as  in  last  Precedent. 
And  this  Court  doth  declare  that  the  several  parties  to  this 
Action  are  trustees  within  the  meaning  of  the  Trustee  Act, 
1893,  of  their  respective  shares  and  interests  in  the  several 
hereditaments  hereby  directed  to  be  sold,  and  that  the 
interests  in  such  several  hereditaments  of  all  unborn  persons 
who  might  claim  under  the  \\  ill  of  the  said  X.  Y.  are  the 
interests  of  persons  who  upon  coming  into  existence  will  be 
trustees  within  the  meaning  of  the  same  Act,  (n)  And  it  is 
ordered  that,  &c.  Conduct  of  sale  as  in  No.  5.  Adjourn  further 
consideration — Liberty  to  apply. 


7.  Order  corresponding  to  No.  5  when  the  persons  interested  have 
not  been  ascertained,  with  liberty  to  apply  for  an  Order 
dispensing  with  Service. 

For  r.  C.  adapt  And  the  Plf.  and  the  Defts.  who  claim  to  be  interested  in 
No.  2  ;  for  the  hereditaments  in  the  Plf.'s  Particulars  of  Claim  mentioned 
0.  F.  C.  see  |^y.  ^j^gjj.  Solicitor  requesting  a  sale  thereof  and  a  distribution 
of  the  proceeds  instead  of  a  division  of  the  said  heredita- 
ments among  the  persons  interested,  It  is  ordered  that  the 
following  inquiries  be  made,  namely,  1.  An  inquiry  who  are 
the  persons  interested  in  the  said  hereditaments,  [re- 
spectively] and  for  what  estates  and  interests,  and  in  what 
shares  and  proportions,  and  whether  they  are  parties  to  this 
Action.  2.  An  inqtiiry  whether  it  will  be  more  beneficial 
for  the  persons  entitled  to  the  said  hereditaments  that  the 
same  should   be  sold  and   the  proceeds  of  sale  distributed 

(n)  See  Lees  v.  Coultnn,  20  Eq.  20,  also  Precedents  at  the  end  of 
Cljapter  X.,  infra.  In  Lees  v.  Coulton,  Jessel,  MR.,  said  that  it  would 
be  better  to  make  a  subsequent  application  for  the  appointment  of  new 
trustees. 
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among  them,  or  that  a  division  of  the  same  hereditaments 
should  be  made,  And  in  case  it  shall  be  certified  that  all  the 
jiersons  interested  are  parties  to  this  Action,  and  that  it  will 
be  more  beneficial  to  have  a  sale  of  the  said  hereditaments, 
It  is  ordered  that  the  same  hereditaments,  &c.,  directions  for 
sale  payment  into  Court  of  proceeds  and  as  to  conduct  of  sale  as 
in  No.  5.  But  in  case  it  shall  be  certified  that  some  of  the 
persons  interested  are  not  parties  to  this  Action,  any  of  the 
persons  interested  are  to  be  at  liberty,  after  it  shall  have 
been  certified  that  all  persons  who  are  not  parties  and  who 
ought  to  be  served  with  notice  of  this  Judgment  have  been 
so  served,  or  that  service  of  such  notice  has  been  dispensed 
with,  (o)  to  apply  to  the  Judge  for  an  order  for  sale  of  the 
said  hereditaments  (p).  And  anj^  party  to  this  action  is  to  Pages  536- 
be  at  liberty  to  apply  to  the  Judge  for  an  order  dispensing  538^ 
with  such  service  on  any  person  who  cannot  be  served,  or 
who  cannot  be  served  without  expense  disproportionate  to 
the  value  of  the  said  hereditaments.  Adjourn  further  con- 
sideration— Liberty  to  apply. 


8.  Tlie  nice  when  fhe  Property  is  incumbered. 

And  the  Plf.  who  claims  to  be  interested,  &c.,  as  in  last  Page  53-t. 
Precedent  to  the  end  of  Inquiry  No.  2.  3.  An  inquiry  what 
incumbrances  affect  the  entiiety  of  the  said  hereditaments  or 
any  and  what  part  thereof  (5).  4.  An  account  of  v/hat  is 
due  to  such  of  the  incumbrancers  as  shall  consent  to  the  sale 
hereinafter  mentioned  in  respect  of  their  incumbrances. 
5.  An  inquiry  what  are  the  priorities  of  such  last-mentioned 
incumbrancers,  and,  in  case  it  shall  he  certified  that  all 
persons  interested  are  parties  to  this  action,  and  that  it  will 
be  m(n-e  beneficial  to  have  a  sale  of  the  said  hereditaments, 
It  is  ordered  that  the  same  hereditaments  be  sold  with  the 
approbation  of  the  judge,  free  from  the  incumbrances  of  such 
of  the  incumbrancers  as  shall  consent,  and  subject  to  the 
incumbrances  of  such  of  them  as  shall  not  consent,  and  that 

(0)  For  order  dispensing  with  service,  see  Form  283,  App.  Order  dis- 

{p)  Form  2S5,  App.,  is  in  accordance  with  minutes  approved  by  pensino-  with 
Jcssul,  M.R.,  in  the  year  ISSO,  in  Sykes  v.  Schojield,  14  Ch.  1).  629;  but  servicet 
the  same  learned  Judge  disapproved  of  tliis  form  later  in  the  s^ame  year : 
lie  Uardlman,  16  ib.  3t;2.  His  Lordship  tlieu  said  that  the  prefatory 
opinion  as  to  a  sale  and  division  of  the  proceeds  being  more  benetieial 
than  a  partition,  ought  not  to  be  inserted  in  absence  of  jier.-ons  interested 
who  would  liave  to  be  served ;  because  such  persons  would,  after  service, 
be  bijund  as  if  they  had  originally  been  parties.  This  latter  opiniim  of 
the  M.R.  was  adopted  by  Hall,  V.-C,  in  Wuite  v.  BingUij,  21  ib.  683 

{<l)  It  is  not  necessary  to  direct  any  inquiry  as  to  incumbrances  of  the 
umlivided  shares.  This  is  included  in  the  inquiry  as  to  persons  Ijcueti- 
cially  interested,  &c. 


No.  18. 
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the  money  to  arise  from  sucli  sale  be  paid  into  Court,  &o.,  as 
in  No.  5 ;  and  if  such  money  or  any  part  thereof  shall  arise 
fi-om  hereditaments  sold  with  the  consent  of  incumbrancers, 
the  money  so  arising  is  to  be  applied  in  the  first  place  in 
payment  of  what  shall  appear  to  be  due  to  such  incum- 
brancers, according  to  their  priorities.  Direction  as  to  conduct 
of  sale  as  in  No.  5.  But  in  case,  &c.,  as  in  last  Precedent  to 
the  end  hut  omitting  the  leave  to  apply  for  an  order  to  dispense 
with  service  if  no  such  order  he  required. 


9.  Judgment  directing  Conditional  Contract  to  he  carried  into 

effect. 

Page  368.  Declarations  as  to  interests  of  parties  and  that  sale  will  he 

For  P.  C.  see     heneficial  and  as  to  all  parties  heing  hefore  the   Court  as  in 
v!'  io^'  ^'  ^'  No.  5.     And  the  Infant  Plf.  A.  B.  requesting  a  sale,  &c.,  as 
in  No.  5,  and  the  Court  being  ot  opinion  that  the  Conditional 
Agreement  dated  the  18         ,  in  Plf.'s  Particulars  of 

Claim  mentioned  is  a  proper  agreement  for  carrying  such 
sale  into  eifect,  doth  order  that  tlie  same  Conditional  Agree- 
ment of  the  18  ,  entered  into  between  &c.  for  the 
sale  of  the  said  hereditaments  at  the  price  of  £  be 
carried  into  eiiect ;  and  it  is  ordered  that  the  money  to  arise 
by  such  sale  be  paid  into  Court,  &c.,  as  in  No.  5,  hut  omitting 
the  words  "  Conditions  of  and  contracts  for  sale  and  "  from  the 
direction  as  to  the  conduct  of  sale,  &c. — Liberty  to  apply. 


10.   Order  for  sale  with  an  Inquiry  as  to  Conditional  Contract. 

Page  368  And  this  Court  doth  declare  &c.  \declarations  as  to  interests 

For  P.  C.  see  of  parties,  &c.,  as  may  he  necessary,  See  No.  5] ;  And  it  is 
No  2, 0.  F.  C.  ordered  that  an  inquiry  be  made  whether  the  Contract 
No.  18.  entered  into  with  the  said  X.  Y.  for  a  sale  to  him  of  the  said 

hereditaments  for  the  sum  of  £400,  is  a  fit  and  proper 
Contract  for  the  sale  of  the  same  hereditaments,  and  whether 
it  is  for  the  benefit  of  the  persons  under  disability  that  such 
Contract  should  be  adopted ;  and  if  it  shall  be  certified  that 
such  Contract  is  a  fit  and  proper  Contract,  and  that  it  is  for 
the  benefit  of  the  said  persons  under  disability,  It  is  ordered 
that  the  same  be  carried  into  effect;  but  if  it  shall  not  be  so 
cei  tified,  then  It  is  ordered  that  the  said  hereditaments  be 
sold,  &c.  as  in  No.  5.  And  it  is  ordered  that  the  money 
payable  by  the  said  X.  Y.  under  the  said  Contract,  if  the  same 
shall  be  adopted,  or  if  not,  then  the  money  to  arise  by  such 
sale,  be  paid  into  Court  &c.  as  in  No.  5.  Adjourn  further 
consideratKin  ; — Liberty  to  apply. 
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11.  Order  for  Sale  under  s.  4  when  all  persons  interested  are 

parties. 

And  the  Judge  being  satisfied   that  all  the  persons  inter-  Page  540. 
ested  in  the  hereditaments  the  sale  whereof  is  sought  in  this  ^°^"  ^-  *-'•  ^^^ 
Action  are  before  the  Court  as  Plf.  and  Defts.  respectively,  ^^  I'a       "    ' 
Declaration  as  to  interests  of  parties,  See  No.  5.     And  the  Plf. 
[and  the  Deft.  C.  D.]  being  entitled  to  a  moiety  [two  thirds] 
of    the    said    hereditaments    as    aforesaid,    and    by    their 
Solicitor  (r)  desiring  a   sale  thereof,   It  is  ordered  that  the 
same  hereditaments  be  sold,  &c.,  ivith  direction  as  to  conduct 
of  sale  as  in  No.  5.     \_If  o,  receiver  is  appointed  add'\  And  it  is  Appointment 
ordered  that  a  proper  person  be  appointed  to  receive  the  rents  °/  I'eoeiver 
and  profits  of  the  said  hereditaments  ;  and  the  tenants  of  the    ^^^ 
same  are  to  attorn  and  pay  their  rents  in  arrear  and  growing 
rents  to  such  receiver;  And  it  is  ordered  that  he  do  from 
time  to  time  pass  his  accounts,  and  pay  the  balances  which 
shall   be  certified  to  be  due  from  him  as  the  Judge  shall 
direct.     Adjourn  further  consideration  ; — Liberty  to  apply. 


12.  Corresponding  Order  when  the  persons  interested  have  not  been 
ascertained  ;  tvith  liberty  to  bid.  (s) 

And  the  Plf.  and  the  Deft.  C.  D.  who  claim  to  be  interested  Pages  359, 
in  a  moiety  or  upwards  of  the  hereditaments  in  the  Plf.'s  360. 
Particulars  of  Claim  mentioned  by  their  Solicitor  requesting 
a  sale  thereof,  and  a  distribution  of  the  proceeds,  instead  of 
a  division  of  the  same  hereditaments  between  or  among  the 
persons  interested,  It  is  ordered  that  an  inquiry  be  made  who 
are  the  persons  interested,  &c.,  as  in  No.  7,  Inquiry  1.     And 
if  it  shall  be  certified   that  all  the  persons  interested  are 
parties  to  this  Action  and  that  the  Plf.  and  the  Deft.  C.  D. 
are  interested  to  the  extent  of  one  moiety  or  upwards  in 
the  said  hereditaments.  It  is  ordered  that  the  said  heredita- 
ments be  sold,  &c.,  as  in  No.  5.     But  if  it  shall  appear  that 
some  of  the  persons  interested  are  not  parties  to  this  Action, 
It  is  ordered  that  after  it  shall  have  been  certified  that  such 
persons  have  been  served  with  notice  of  this  Judgment,  any 
of  the  persons  interested  collectively  or  individually  to  the 
extent  of  one  moiety  or  upwards  in  the  said  hereditaments 
be  at  liberty  to  apply  to  the  Judge  for  a  sale  of  the  said 
hereditaments.  And  it  is  ordered  that  any  of  the  parties  not  ''•^'^I'^^y  *«  '^7 
having  the  conduct  of  the  sale  be  at  liberty  to  lay  proposals  before  the 
before  the  Judge  for  the  purchase  of  the  said  hereditaments.  Judge ; 
or  any  part  or  parts  thereof,   or  to  bid  for  and  become  the  to  bid. 

(r)  This  is  according  to  Forms  285  and  286,  App. ;  but  see  O.  9,  r.  9. 
(s)  For  order  for  sale  under  s.  4  simpliciter,  see  Form  286,  App. 
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purchaser  or  purchasers  of  the  same  hereditaments,  or  of  any 
part  thereof,  without  payment  of  any  deposit  in  respeot 
thereof;  And  it  is  ordered  that  the  purchase  money  of  the 
whole  or  any  portion  so  purchased  by  any  of  the  parties  be 
set  off  against  the  shares  to  which  they  may  respectively  be 
entitled  ;  And  it  is  ordered  that  the  money  to  arise  by  such, 
sale,  subject  to  such  set  off  as  aforesaid,  be  paid  into  Court 
to  the  credit  of  this  action,  &c.,  as  in  No.  5.  Adjourn  further 
consideration — Liberty  to  apply. 

13.  Order  under  s.  4  when  a  Mortgagee  is  Plaintiff. 

Page  534.  This  Court  doth  order  and  adjudge  that  an  account  be 

N°'  'To' K^'r*  *^^®^  o^  what  is  due  to  the  Plf.  under  and  by  virtue  of  his 
No  18  *  '  ^^^'^■'■g^gG  security  in  the  Plf.'s  Particulars  of  Claim  mentioned. 
And  the  Plf.  who  claims  to  be  interested  in  the  heredita- 
ments in  the  same  Particulars  mentioned  by  his  Solicitor 
requesting  a  sale  thereof  and  a  distribution  of  the  proceeds 
instead  of  a  division  of  the  said  hereditaments  among  the 
persons  interested ;  It  is  ordered  that  if  on  taking  the  said 
account,  it  shall  appear  that  there  is  anything  due  to  the 
Plf.  an  inquiry  be  made  who  are  the  persons  interested,  &c.,  as 
in  No.  7,  Inqiairy  1  ;  And  it  is  ordered  that  when  it  shall  be 
certified  that  all  the  persons  interested  are  parties  to  this 
Action,  or  have  been  served  with  notice  of  this  Judgment, 
any  of  the  persons  interested  collectively  or  individually  to 
the  extent  of  one  moiety  or  upwards  be  at  liberty  to  apply 
for  a  sale  of  the  said  hereditaments  ;  And  it  is  ordered  that  if 
necessary  an  inquiry  be  made  whether  a  sale  of  the  said 
hereditaments  and  a  distribution  of  the  proceeds  will  be 
more  beneficial  for  the  persons  interested  than  a  division  of 
the  property  between  or  among  them.  Adjourn  further  con- 
sideration ;  Liberty  to  apply. 


Special  Accounts  and  Inquiries. 

14.  As  to  property  devised. 

An  inquiry  what  were  the  hereditaments  situated  at,  &c., 
devised  by  the  Will  of  the  Testator  X.  Y.  in  the  Plf.'s  said 
Particulars  named. 

15.  As  to  rents  and  profits. 

Page  533  -^^   inquiry  who  has   been  in  receipt  of  the  rents  and 

profits  of.  the  said  real  and  leasehold  hereditaments  and  pro- 
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perty  since  the  death  of  E.  F.,  the  tenant  for  life  in  the 
Plf.'s  Particulars  of  Claim  named,  and  under  what  title  or 
authority. 

16.  As  to  rents  and  money  expended  in  repairs. 

An  account  of  the  rents  and  profits  of  the  said  heredita-  Page  533. 
ments    received    by    the  Deft.    C.    D.    since    the  For 

18  ,  or  hy  any  other  person  or  persons  by  his  order  or  '^?r'^ft°J|f  3"^ 
for  his  use  [and  for  which  he  has  not  yet  accounted  (/)]  and  ^^^^2. 
of  all  sums  which  have  been  properly  expended  by  the  same 
Deft,  in  or  about  the  necessary  repairs  of  the  said  heredita- 
ments, or  otherwise  in  or  about  the  necessary  outgoings  in 
respect  thereof.  [And  how  such  rents  and  profits  have  been 
applied  or  disposed  of,  and  what  is  due  from  the  same  Deft, 
in  respect  thereof.] 


17.  As  to  expenditure  hy  one  co-owner. 

An  inquiry  whether  the  selling  value  of  the  said  heredita-  Page  534. 
ments  has  been  to  any  and  what  extent  increased  by  any 
expenditure  thereon  by  the  Deft.  C.  D.  (m)^ 


18.  Order  on  Further  Consideration ;  Deduction  from  share  of 
Deft,  of  amount  due  for  Bents  and  Profits. 

This  Court  doth  declare  that  the  share  of  the  Deft.  C.  D.  For  p.  C.  see 
in  the  proceeds  of  sale  of  the  said  hereditaments  is  liable  to  ^<'-  '^• 
make   good  the  sum   of  £  by  the    Eegistrar's   said  ^^^^^.^  ^-^^^^  5 

Certificate,  certified  to  be  due  from  him  in  respect  of  the  7^11^12. 
rents  and  profits  of  the  said  hereditaments  from  the 
18         ,  to  the  18  ;  And  it  is  ordered  that  the 

Eegistrar  do  tax  the  costs  of  the  Plf.  and  Defts.  of  this 
Action   [When    any    of  the  shares   are   incumbered    add    But 
only  one  set  of  costs,  &c.,  as  in  No.  3] ;  And  it  is  ordered  page  370. 
that   the   restraint   imposed  by  the    Eegistrar's    Axathority  Discharge  of 
dated,  &c.,  in  favour  of  the  said  [Purchaser]  be  discharged  ;  I'estramt. 
And  it  is  ordered  that  out  of  the  sum  of  £  in  Court 

to  the  credit  of  this  Action  and  any  interest  thereon,  the 
said  costs  be  paid  as  follows,  namely.  See  No.  106,  p.  427, 
supra  ;  And  it  is  ordered  that  the  residue  of  the  said  sum  of 

(f)  If  a  party  lias  been  in  actual  occupation,  No.  21,  p.  524,  supra,  can  Occupation 
be  adapted.  reut. 

(«)  Parker  v.  Trigg,  W.  N.  (74)  28. 
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£  _  and   interest,  adding  thereto  for  the  purpose  of 

computation  the  said  sum  of  £j  due  from  the  Deft. 

C.  D.,  he  divided  into  three  equal  parts ;  And  it  is  ordered 
that  one  of  such  parts  be  paid  to  the  Plf.,  and  that  another  of 
such  parts  be  paid  to  the  Deft.  E.  F.,  and  that  the  balance  of 
the  remaining  equal  third  part,  after  deducting  the  said 
sum  of  £  ,  be  paid  to  the  Deft.  C.  D.    Liberty  to 

aj)ply. 


(     555     ) 


CHAPTEE  IV. 

MORTGAGES,   CHARGES,    AND   LIENS. 

Section  1. — Jurisdiction. 

The  equitable  doctrines  of  the    Court   of  Chancery  as   to  Origin  of 
mortffasres  were  borrowed,  to    a  considerable  extent,   from  equitable 

1       ^-    -1    -r  f     -r^  rrn  •    ,       t         1     '        ,1      Qoctnnes  as  to 

the  Civil  Law  oi    Kome.     They   were    introduced   m    the  mortgages 

interests  of  the  mortgagor,  and  with  a  view  to  mitigating  Civil  Law. 
the  harshness  of  the  rules  of  Common  Law  in  reference  to 
transactions  between  borrowers  and  lenders. 

"When  real  estate  was  in  consideration  of  a  loan  enfeoffed 
or  conveyed  by  the  borrower  to  the  lender,  subject  to  a 
condition  in  the  old  form,  that  on  repayment  of  the  sum 
borrowed  on  a  given  day  with  interest,  the  feoffment  or 
conveyance  should  be  void ;  then  according  to  the  old 
Common  Law  principles,  and  up  to  the  reign  of  King 
George  the  Second,  if  the  mortgagor  failed  to  pay  the  money 
and  interest  on  or  before  the  appointed  day,  the  property 
was  lost,  or  dead  to  the  borrower ;  (a)  and  belonged  abso- 
lutely to  the  mortgagee  ;  so  that  an  estate  might  have  been 
forfeited  for  non-payment  of  a  sum  of  money  less  than  one- 
tenth  of  its  value.  To  prevent  such  an  injustice.  Courts 
of  Equity,  in  the  course  of  time,  interposed,  and  enabled 
the  mortgagor,  notwithstanding  that  the  estate  had  been 
absolutely  forfeited  at  Law,  to  compel  the  mortgagee  to 
reconvey  the  same,  upon  being  paid  his  principal  money, 
with  interest  up  to  the  time  of  the  reconveyance,  and  all  costs, 
charges,  and  expenses  properly  incurred  by  him  in  relation  to 
the  security — holding  that  the  intention  of  the  parties  was 
in  fact  security  only ;  and  that  the  mortgagee  was  sufficiently 
compensated    for  the  delay  in  payment  by  the  additional 

(a)  Hence  the  origin  of  the  term  mortuum  vadium,  or  mortgage,  as 
distinguished  from  the  vivum  vadium,  li^dng  pledge,  or  Welsh  mortgage  : 
— where  the  mortgagee  held  the  property  until  the  debt  and  interest 
should  be  discharged.  Tiiis  latter  kind  of  mortgage  was  very  little  used 
even  in  ancient  times. 
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Interest  pay- 
able after  the 
day  appointed 
for  payment. 


Foreclosure. 


Eifect  of. 


interest  whicli  he  received  for  the  period  which  had 
elapsed  between  the  appointed  day  and  the  time  of  actual 
Trust  for  sale,  payment,  (h)  The  mortgagor  had  a  corresponding  right  of 
redemption  when  the  security  took  the  form  not  even  now 
entirely  unknown,  of  a  trust  for  the  mortgagee  to  sell  the 
property ;  and  out  of  the  proceeds  of  sale,  to  retain  the 
amount  owing  to  him,  and  to  pay  the  surplus,  if  any,  to  the 
mortgagor,  (c) 

Where  a  mortgage  deed  contains  a  proviso  for  redemption 
and  reconveyance  in  the  usual  form,  on  payment  of  the 
principal  and  interest  on  a  given  day,  the  mortgagor  will 
not  afterwards  be  allowed  to  redeem  except  on  payment  of 
subsequent  interest  at  the  rate  specified  (d)  up  to  the  day  of 
payment ;  and  the  rule  is  the  same  where  the  deed  contains 
only  a  covenant  for  payment  of  the  principal  and  interest 
on  ithe  day  appointed  for  redemption  (e)  without  any  pro- 
vision as  to  subsequent  interest. 

The  equitable  relief  thus  granted  to  the  mortgagor  as 
stated  above,  naturally  led  to  the  introduction,  in  favour  of 
the  mortgagee,  of  the  process  of  foreclosure  under  which  the 
mortgagor  became  bound  to  redeem  within  a  limited  period, 
and  in  default  of  his  so  doing,  his  equitable  interest  in  the 
property  became  extingi^ished ;  the  mortgagee  being  thence- 
forth the  absolute  owner,  (/} 

Stock  mort-  (^)  As  to  the  rights  of  a  mortgagee  on  the  redemption  of  a  mortgage  to 

g.nge  ; rishts   secure  the  purchase  of  stock  at  the  end  of  a  term  of  years,  see  Blyth  v. 

ofmortgao-ee.     Carpenfer,  2  Eq.  501. 

"  (c)  Such  a  transaction  has,  for  all  practical  purposes,  the  incidents  of 

an  ordinary  mortgage  :  Re  Alison,  11  Ch.  Div.  297. 

(d)  Perhaps  not  exceeding  5  per  cent. :  Mellersh  v.  Brown,  45  Ch.  D. 
Interest  on  ^29,  230;  but  see  Ex  parte  Furbtr,  17  ib.  196.  After  a  judgment  against 
iudffmentdebt  ^  mortgagor  for  payment  of  the  debt  under  the  usual  covenant,  the 
. merger.        '  covenant   will   merge   in  the  judgment ;  so  that  thenceforth   and  until 

payment  interest  at  4  per  cent,  only  can  be  recovered  against  the 
mortgagor  personally  :  Ex  parte  Fewings,  25  Ch.  Div.  338 ;  Arbuthuot  v. 
Bimsilall,  62  L.  T.  234. 

(e)  Mellersh  v.  Brown,  supra  ;  and  see  infra. 

Mortgage  of  (/)  Heath  v.  Pugh,  6  Q.  B.  Div.  360 ;  7  App.  235.     It  has  been  held 

lands  abroad  ;  that  a  foreclosure  judgment,  being  a  judgment  in  personam,  the  Chancery 
• — receiver.  Division  has  jurisdiction  to  pronounce  such  a  judgment  in  respect  of  a 
mortgage  of  lands  in  the  colonies  or  abroad:  Paget  v.  Ede,  18  Eq.  118; 
Mercantile,  &c.,  Co.  v.  River  Plate,  &c.,  Co.,  2  Ch.  (92)  303.  (See  this 
latter  case  as  to  the  power  of  the  Chancery  Division  to  appoint  a  receiver 
in  respect  of  such  land  ;  )  but  compare  British,  Ac,  Co.  v.  Contpanhia,  &c., 
A.  C.  (93)  626 ;  and  as  to  a  receiver  of  land  in  Ireland,  Bolton  v.  Curre, 
W.  N.  (94)  122,  It  would  appear  that  the  County  Court  lias  no  juris- 
diction to  entertain  any  such  action.  Comijare  s.  74  (1)  of  the  C.  C. 
Act.  1888. 
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There    can    be    no    doubt  that    this    power   given  to   a  jurisdiction 

morte;ac>:or  to  redeem  after  the  time  fixed  by  the  iiiorto;a";e  recognized  by 
.  .  ....        statute 

deed  originated  in  a  very  considerable  stretch  of  jurisdiction 

on  the  part  of  the  Court  of  Chancery ;  but  it  was,  in  the 

course    of   time,  recognized  by  statute ;  (</)  and  in  modern 

times  the  jurisdiction  has  almost  universally  met  with  the 

highest  commendation  from  the  Common    Law  as  well    as 

the  Equity  Judges  ;  and  it  stands  on  a  firm  foundation  at 

the  present  day.  (^)     In  modern  times,  the  remedies  of  the  Power  of  sale. 

mortgagee  have  been  further  extended  by  the  introduction 

into  the  mortgage  deed  of  a  power  which  is  now  incorporated 

in  every  mortgage  by  deed  by  the  Conveyance  Act,  1881, 

in  absence  of  provision  to  the  contrary,  and  which  enables 

the  mortgagee,  subject  to   certain  couditions  as    to   giving 

previous  notice  and  otherwise,  to  sell  the  property,  and  out 

of  the  proceeds  of  sale,  to  retain  to  himself  the  amount  due 

to  him  for  principal,  interest,  and  costs,  paying  the  ultimate 

surplus  (if  any)  to  the  mortgagor,  or  the  persons  claiming 

under  him.     The  effect  of  the  exercise  of  the  power  of  sale  Effect  of 

is  to  extinguish  the  equity  of  redemption  of  the  mortgagor,  exercising. 

and  all  persons  claiming  under  him.     After   the    sale,   the 

rights  of  the  mortgagor  and  any  puisne  mortgagees  whose 

equity  of  redemption  has  been  thus  extinguished,  is  to  have 

the  surplus  sale  money  (if  any)  paid  to  them  according  to 

their  respective  priorities. 

It  was  supposed  in  early  times  that  after  the  estate  of  the  Estate  of 

mortgagee  had  become  absolute  at  law,  the  mortgagor  who  ™ortgagor ; 

had  failed  to  pay  the  money  secured  by  the  mortgage  had 

remaining  in  him  no  estate  in  the  mortgaged  property;  but 

only  a  right  to  redeem  it.     In  the  coui'se  of  time,  however, 

the  present  status  of  the  mortgagor  was  arrived  at,  according 

to  which  he   is   treated   as    having    until    foreclosure,    and 

subject  to  the  security  of  the  mortgagee,  an  actual  estate  in 

((/)  7  Geo.  2,  c.  20.     By  the  Common  Law  Procedure  Act,  1852,  c.  76,  7  Geo.  2,  c.  20. 
ss.  219  and  220,  a  mortgagor  in  possession  was  enabled  to  obtain  a  stay  of  ^  y 

the  proceedings  in  an  action  of  ejectment  brought  against  him  by  the  p .  i  .  a  t 
mortgagee,  on  payment  of  principal,  interest,  and  costs;  see  Forms  -.o-o  p  "  ' 
239-241,  App.  oggi;^!  'rp 

(Ji)  But  see  observations  of  Lord  Bramwell  in  Salt  v.  M.  of  Northampton,  ' "  ^^" 

A.  C.  (92)  19.  In  the  reign  of  King  Charles  the  second  Lord  Hale, 
speaking  of  the  jurisdiction,  said,  "  By  the  growth  of  equity  on  equity 
the  heart  of  the  Common  Law  is  eaten  out,  and  legal  settlements  are 
destroyed." 
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the  property,  (^)  an  equitable   estate  whicli  can,  subject  to 

can  be  con-       the  mortgage,  be  conveyed  or  assigned  by  deed,  or  devised, 

"^eye  ,    c,       ^^  bequeathed   by   will.      Such    an    estate    is,    when    the 

mortgagor    is    entitled   in    fee    simple,   capable    of    being 

entailed.     When  belonging  to  a  wife,  it  has  long  since  been, 

and  is  now  (subject  to  the  provisions  of  the  Married  Women's 

Property  Act,  1882,  when  applicable),  liable  to  curtesy ;(/) 

and  when  belonging  to  a  husband,  it  is,  under  the  Dower 

and  is  liable  to  Act,  1 834,  liable  to  dower,  in  absence  of  any  declaration  by 

ower  an  ^-^^  mortgagor  to  the  contrary,  or  of  any  disposition  by  him 

inconsistent  therewith.  (A;) 
Eight  of  mort-      Moreover  by  the  Judicature  Act,  1873  (c.  66),  s.  25  (5), 

gagor  to  sue     ^  mortaraaror  in  possession  of  land  as  to  which  no  notice  of 
for  rent,  &c.  ^  °  ^  •        i         i  •  i         i 

intention  to  take  possession  has  been  given  by  the  mort- 
gagee, may  sue  for  possession  or  recovery  of  rents,  and  may 
recover  damages  for  trespass  or  other  wrong,  (Z)  except  in 
cases  where  the  cause  of  action  arises  upon  a  lease  or  con- 
tract made  by  the  mortgagor  jointly  with  some  other 
person. 
Fixtures.  A    mortgage    of    land   and    buildings  will   pass   to   the 

mortgagee  trade  and  other  fixtures  thereon  belonging  to 
the  mortgagor  at  the  date  of  the  mortgage,  or  afterwards 
affixed  thereto  by  him,  and  which,  if  the  mortgage  had  not 
been  made,  he  would  have  been  entitled  to  remove  ;  and 
there  is  no  difference  in  this  respect  between  a  mortgage  in 
fee  by  a  freeholder  and  a  mortgage  by  way  of  assignment  of 
a  term  by  a  leaseholder,  (m)  But  the  mortgage  will  not 
pass  fixtures  which  do  not  belong  to  the  mortgagor,  (n) 

(i)  Tarn  v.  Turner,  39  Ch.  Div.  460  ;  but  see  observations  of  Bacon,  V.C., 
in  Paget  v.  Ede,  18  Eq.  125. 

(j)  Cashorne  v.  Scarf e,  1  Atk.  603,  and  2  Wh.  &  Tu.  L.  C.  Eq.  1171; 
Heath  V.  Pugh,  6  Q.  B.  Div.  360,  7  App.  235. 

(h)  See  Re  Michell,  2  Ch.  (92)  98. 

(Z)  Fairclough  v.  MarsliaU,  4  Ex.  D.  37 ;  Moore  v.  Shelley,  8  App.  285 ; 
Bagnall  v.  Villar,  12  Ch.  D.  812;  Van  Gelder  v.  Sowerhy  Bridge,  &c., 
Society,  44  Ch.  D.  374,  As  to  the  power  of  a  mortgagor  to  grant  leases, 
see  infra. 

(m)  Mtux  V.  Jacohit,  L.  E.  7  H.  L.  481 ;  Sheffield,  dx.,  Society  v.  Harrison, 
15  Q,  B.  D.  358;  Cullwicky.  Swindell,  3  Eq.  249;  Climie  v.  Wood,  L.  R. 
4  Ex.  328;  Ex  parte  Asthury,  4  Ch.  630;  Longhottom  v.  Berry,  L.  E.  5 
Q.  B.  123 ;  Holland  v.  Hodgson,  ih.  7.  C.  P.  328 ;  Southport,  &c.,  Co.  v. 
Thompson,  37  Ch.  Div.  64. 

(n)  Sanders  v.  Davis,  15  Q.  B.  D.  218  ;  Cumberland,  &c.,  Co.  v.  Mary- 
port,  &c.,  Co.,  1  Ch.  (92)  415 ;  Gough  v.  Wood,  1  Q.  B.  (94)  713 ;  but  see 
Wutldns  v.  Land,  &c.,  Co.,  W.  N.  (85)  211. 
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A  mortgage  of  personal  chattels  (including  fixtures  wlien  Bills  of  Sale 
assigned  separately  from  the  land  and  buildings)   must  be  ■^'^^'''"r™"'"*" 
made  in  accordance  with  the  requirements  of  the  Bills  of  chattels ; 
Sale  Acts,    1878   (c.  31)  and   1882  (c.  43);  but  the  case  is  of  fixtures, 
otherwise  when  the  fixtures  only  pass   by  reason   of  their 
being  affixed  to  the  land  and  buildings,  (o) 

Debentures  of  a   mortgage,   loan,  or  other   incorporated  Debentures. 
company,  are  expressly  excepted  from  the  operation  of  the 
Bills  of  Sale  Act,  1882,  (c.  43)  by  section  17  of  that  Act.  (p) 


Section  II. — Equitable  Mortgages. 

The  mortgages  above  referred  to  whereby  the  legal  estate  Nature  ot 
in  the  property  becomes  vested  in  the  mortgagee,  were  and  equitable 
still  are,  called  legal  mortgages ;  but  there  have  also  been         °  "  * 
long  since  in  use,  what  are  known  as  equitable  mortgages, 
namely  such  as  were  construed  to  be  mortgages  by  Courts 
of  Equity,  although  they  were  not  recognized  by  the  Courts 
of  Common  Law.     While  a  conveyance  or  other  assurance  of  How  equitable 
the  property  is  essential,  in  order  to  create  a  legal  mortgage,  "mortgage 
an  equitable  mortgage  of,  or  an  equitable  charge  upon  real 
estate  or  any  interest  in  land,  may  be  efiected  by  any  writing  by  writing- 
signed  by  the  owner  of  the  property  or  interest,  if  an  inten-  intention 
tion  be   thereby  shown   that   it   was   to  be  a  security  for 
money ;  (g)  and  where   the    Court  is   satisfied   that  it  was  ^7  ™ere 
intended    to   create  a   charge,    and   that   the   parties   who  ^jeeds. 
intended  to  create  the  same  had  the  power  so  to  do,  it  will  Mistake. 

(o)  Re  Yates,  38  Ch.  D.  113;  Be  Brooke,  2  Ch.  (94)  600;  Topham  v.  Trade 
Greendde,  &c.,  Co.,  37  Cli.  D.  281 ;  Small  v.  National  Bank,  1  Ch.  (94)  machinery, 
68t)  (trade  machinery)  ;  Climpson  v.  Coles,  23  Q.  B.  D.  465.    <?^</ 

(p)  Be  Standard,  &c.,  Co.,  1  Ch.  (91)  627.  Upon  the  question  how  far 
a  pledge  of  household  goods  with  possession  is  affected  by  the  Bills  of 
Sale  Acts,  1878  and  1882,  see  Churlesworth  v.  Mills,  A.  C.  (92)  231. 

A  mortgage  or  charge  made  by  a  joint  stock  company  is  not  invalid  for  Mortgage  by  a 
want  of  registration  under  s.  43  of  tlie  Companies  Act,  1862  (c.  89)  ; —  joint  stock 
and  it  makes  no  difference  if  the  mortgagee  or  person  entitled  to  the  company, 
benefit  thereof  be  a  director  or  other  ofScer  of  the  company :   Wright  v. 
Norton,  12  App.  371.     As  to  the  power  of  a  company  to  mortgage  its  Mortgage  of 
uncalled  capital,  see  Be  Pyle  Works,  44  Ch.  Div.  534  ;  1  Ch.  (91)  173.         company  s 

As  to  the  nature  of  a  pledge  as  distinguished  from  a  mortgage,  see  uncalled    ^ 
Fisher  on  Mortgages,  p.  72,  Bk.  of  N.  S.  Wales  v.  O'Connor,  14  App.  282.  capital.      6('VY 

As  to  the  right  of  the  pledgee  to  sell,  see  France  v.  Clark,  22  Ch.  D.  833,  Pledge— 
26  Ch.  Div.  261 ;  Carter  v.  Wal:e,  4  Ch.  D.  605 ;  Sadler  v.  Worley,  nature  of. 
2  Ch.  (94)  175  ;  General,  &c.,  Co.  v.  Glegg,  22  Ch.  D.  549.  Power  to  sell. 

(q)  Fenwick  v.  Potts,  8  D.  M.  &  G.  506 ;  Daw  v.  Terrell,  33  Beav.  218 ; 
Burton  v.  Gray,  8  Ch.  932. 
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give  effect  to  the  intention,  notwithstanding  any  mistake 
which  may  have  occurred  in  the  attempt  to  effect  it.  (r)  An 
equitable  mortgage  may  also  be  constituted  by  the  deposit 
of  the  title  deeds  of  the  property  by  the  intending  mort- 
gagor with  the  intending  mortgagee  as  security  for  a  debt, 
without  any  conveyance  or  writing  at  all ;  but  where  it  is 
accompanied  by  a  written  document,  the  terms  of  that 
document  must  be  referred  to  in  order  to  ascertain  the  exact 
nature  of  the  security,  (s)  and  in  any  case  there  must  be 
evidence  either  by  parol  or  otherwise  of  the  contract  under 
which  the  deposit  was  made,  or  of  the  manner  in  which  the 
possession  of  the  deeds  originated,  so  that  a  contract  may  be 
inferred,  (t) 

If  the  depositor  has  only  a  partial  interest  in  the  property, 
e.g.  if  he  be  tenant  for  life,  or  tenant  in  common  with  other 
persons,  or  if  he  be  himself  mortgagee  only,  his  own  interest 
will  be  charged  by  virtue  of  the  deposit. 

It  would  appear  somewhat  difficult  to  reconcile  the  doctrine 
that  a  mortgage  of  real  estate  may  be  created  by  mere 
deposit  of  deeds,  with  the  terms  of  s.  4  of  the  Statute  of 
Frauds,  (u)  but  it  was  many  years  ago  explained  somewhat 
as  follows :  "  a  Court  of  Law  could  not,  in  an  action  of 
trover,  assist  the  mortgagor  to  recover  back  his  title  deeds, 
the  answer  to  the  action  being  that  they  had  been  pledged 
to  secure  the  payment  of  a  sum  of  money  and  interest ;  while 
the  answer  to  a  bill  in  Equity  for  that  purpose  would  be, 
that  he  who  seeks  equity  must  do  equity,  by  paying  the 
money  secured.  («) 

A  mere  agreement  by  the  owner  of  real  or  leasehold  estate 
to  execute  or  create  a  mortgage  may  of  itself  operate  as  an 
equitable  mortgage ;  (vv)  and  if  the  money  intended  to  be 
secured  has  been  advanced,  the  Court  will  enforce  specific 
performance  of  the  agreement,  even  if  it  provide  that  the 
mortgage  is  to  contain  an  immediate  power  of  sale,  (iv)  If 
however  there  has  been  no  actual  deposit  of  the  deeds,  the 
agreement  must  be  signed  in  accordance  with  the  Statute  of 


(r)  Boss  V.  Army,  &c.,  Co.,  34  Ch.  Div.  49. 

(s)  Shaio  V.  Foster,  L.  E.  5  H.  L.  321. 

(0  Dixon  V.  Mucldeston,  8  Ch.  1G2. 

(m)  Compare  Be  Bichardson,  30  Ch.  Div.  306. 

(■y)  Per  Lord  Abinger,  C.B.,  in  Keys  v.  WiUiams,  3  Y.  &  C.  Ex.  60. 

(^vv)  Be  Queensland,  &c.,  Co.,  3  Ch.  (94)  181. 

(w)  Hermann  v.  Hodges,  16  Eq.  18 ;  Sporle  v.  Whayman,  20  B.  607. 
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Frauds ;  (x)  or  there  must  have  "been  such  part  of  perfortn- 

ance  of  the  agreement  as  would   take  the  case  out  of  the 

Statute,  iy)     On  the  other  hand  personal  property  ; — e.g.  the  Oral  charge 

uncalled  capital  of  a  joint  stock  company  may  be  mortgaged  "!^^o'^gj!°"^jjQ. 

or  charged  by  mere  oral  agreement,  (z)  called  capital. 

A  deposit  of  a  copy  of  court  roll  (a)  or  of  an  agreement  Deposit  of 
for  a  lease  will  create  an  equitable  mortgage ;  and  so  also  <;opy  court 
will  a  deposit  of  shares  in  a  public  company  or  of  a  policy  of  joi-  je  "^ 


iease,  or 


assurance.  (6)  policy. 

When  a  deposit  is  made  to  secure  a  simple  contract  debt,  Agreement  to 
without  any  stipulation  as  to  interest,  the  security  cannot  pay  interest 
be  redeemed  except  on  payment  not  only  of  the  debt,  but 
also  of  interest  thereon  at  the  rate  of  4  per  cent,  per  annum 
from   the    date   of  the   deposit   and    of  any  costs  properly 
incurred  by  the  mortgagee  in  relation  to  the  security,  (c) 

If  deeds    are   handed   by  a  debtor   to   a    creditor   or  his  Deiiverj  of 
solicitor  with  a  view  to  the  preparation  of  a  legal  mortgage  '^^^      '"5 

'^       ^         ,      ,  o    o     preparation 

agreed  to  be  given  to  secure  an  existing  debt,  and  the  legal  of  mortgage. 
mortgage  is  never  completed,  the  creditor  will   acquire  a 
good  equitable  charge,  (d) 

A  deposit  of  title  deeds  is  held  to  be  a  security  not  only  Future 
for  money  advanced  or  due  at  the  time  of  the  deposit,  but  ''^'^'*'''"'^'^^- 

(x)  29  Car.  2,  s.  4 ;  Re  Beetham,  18  Q.  B.  Biv.  766. 

(y)  Re  Boulter,  4  Ch.  D.  241,  where  parol  evidence  was  admitted  to  Mis-descrip- 
correct  a   misdescription  of  the   property:  Hiern  v.  Mill,  13  Ves.   114,  tion  of  pro- 
where  jDarol  evidence  was  admitted  to  prove  the  agreement  under  which  perty — parol 
title  deeds  had  been  deposited,  though  a  written  agreement  had  in  fact  evidence. 
been  entered  into,  but  was  not  admissible  in  evidence  by  reason  of  its 
being  unstamped.  n  i  i 

(2)  Re  Tilbury,  &c.,  Co..  W.  N.  (93)  141.     ^ '^ '^ 

(fl)  Ex  parte  Warner,  19  Ves.  202. 

(h)  It  was  necessary  under  the  old  Bankruptcy  Acts  to  give  notice  to  Mortgaged 
the  insurance  office  of  any  such  deposit  of  a  policy  in  order  to  prevent  the  policy  ;"order 
money  thereljy  secured  from  being  in  the  order  and  disposition  of  the  and  disposition 
bankrupt:   Ex  parte  Boulton,  3   Jur.  N.S.   425;   Alletson   v.   Cliichester,  oi t>n.\ikx\x^t. 
L.  K.  10  C.  P.  319.     The  only  choses  in  action  subject  to  the  reputed 
ownership  clause  in  the   Bankruptcy  Act,  1883  (c.   52,  s.  44,  iii.),  are 
"  debts  due,  or  growing  due,  to  the  bankrupt  in  the  course  of  his  trade  or 
business."     See  Ward  v.  Buncombe,  A.  C.  (93)  393 ;  Colonial  Bank  v. 
Whinney,  11  App.  426.      Ott'L 

As  to  the  right  of  a  creditor  to  the  benefit  of  a  policy  on  the  life  of  his  Policy  on 
debtor,  see  Bruce  v.  Garden,  5  Oh.  32  ;  Re  Arcedechie,  24  Ch.  D.  709 ;  debtor's 
Preston  v.  Neele,  12  Ch.  D.  760.  life. 

(c)  Re  Kerr,  8  Eq.  331 ;  Lippard  v.  Rieltetts,  14  Eq.  291.     A  mort-  interest  on 
gagee  is  not  allowed  intertst  on  his  costs  unless  when  the  Court  orders       ^ 

that  his  costs  be  added  to  his  security,  in  which  case  they  carry  interest 
at  4  per  cent,  from  the  date  of  the  certificate  of  taxation  until  payment : 
Eardley  v.  KniciM-  41  Ch.  D.  540. 

(d)  Keys  v.  Waiiams,  3  Y.  &  C.  E.x.  55. 
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also  for  subsequent  advances,  if  there  "be  an  agreement  to 
that  effect.  Such  an  agreement  may  be  made  either  at  the 
time  of  the  original  dej)osit,  or  at  the  time  of  the  subsequent 
advance ;  and  it  may  in  either  case,  and  even  as  to  real 
estate,  be  proved  by  parol  evidence; — on  the  ground,  in 
the  latter  case,  that  the  agreement  would  have  the  same 
effect  as  if  the  mortgagee  were  to  hand  the  deeds  back 
to  the  mortgagor ;  and  he  should  again  hand  them  back 
to  the  mortgagee,  upon  the  new  agreement  being  entered 
into,  (e) 

An  equitable  mortgage  may  be  created  by  a  deposit  of 
some  only  of  the  title  deeds.  (/) 

A  deposit  of  title  deeds  by  way  of  security  for  a  debt 
confers  upon  the  depositee  not  merely  an  interest  in  the 
deeds,  but  also  a  direct  interest  in  the  land  for  the  purpose 
of  securing  the  debt  and  interest. 

There  was  formerly  some  couflict  of  authority  on  the 
question  whether  the  remedy  of  an  equitable  mortgagee  was 
foreclosure  or  sale.  The  rule  has  now  been  settled  in  favour 
of  foreclosure,  or  when  there  has  been  an  agreement  to 
execute  a  legal  mortgage,  foreclosure  or  sale.  (</)  But  the 
Court  has  power  to  order  a  sale  under  s.  25  of  the  Con- 
veyancing Act,  1881,  c.  41.  (Ih) 

An  equitable  mortgagee  is  entitled,  when  the  circum- 
stances so  require,  to  an  injunction  (which  may,  if  necessary, 
be  granted  on  an  ex  parte  application),  to  restrain  the 
mortgagor  from  dealing  witli  the  legal  estate  in  the  property. 
He  is  not  bound  to  rely  on  the  protection  afforded  by  the 
existence  of  a  lis  pendens,  (i) 


Mortgage 
cannot  be 
made  irre- 
deemable. 


Section  III. — Migld  to  redeem. 

A  mortgage  cannot  be  made  irredeemable ;  and  an 
agreement  restricting  the  right  to  redeem  to  the  lifetime 

(e)  Ex  parte  Wlnthread,  19  Ves.  210;  James  v.  Bice,  5  D.  M.  &  G.  461. 

(/)  Dixon  V.  Mucldeston,  8  Ch.  1.55. 

ig)  York,  &g.,  Co.  v.  Artley,  11  Ch.  D.  205 ;  General,  &c.,  Co.  v.  Glegg, 
22  ih.  549 ;  Lees  v.  Fisher,  22  Ch.  Div.  283.  The  reason  of  the  rule 
appears  to  be  that  the  Court  treats  the  deposit  as  evidence  of  an  agree- 
ment to  create  a  legal  mortgage :  Re  Owen,  3  Ch.  (94)  227. 

(h)  Oldham  v.  Stringer,  W.  N.  (84)  235  ;  see  also  infra. 

li)  London,  &c.,  Co.  v.  Lciris,  21  Ch.  Div.  490. 
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^■of  the  mortgagor,  or  to  the  mortgagor  and  the  heirs  male  of 
his  body  is  void,  (y) 

It  was  held  many  years  ago  that  an  instrument  cannot  at  Maxim, 
one  time  be  a  raoitgage,  and  at  another  time  be  otherwise, 
and  this  is  the  law  at  the  present  day.     The  rule  is  some- 
times enunciated  in  the  trite  form,  "  once  a  mortgage  always 
a  mortgage."    In  fact  any  agreement  between  the  mortj:agor 
and   mortgagee  at   the  time   of  the   execution  of  the   mortgage 
tending  to  clog,  fetter,  or  impede  the  mortgagor's  right  to 
reileem    is  void  ;   (k)  and  accordingly  a  stipulation   to  the 
eifect  that  the  mortgagor  would  not  pay  off  the  mortgage 
nor  institute  proceedings  for  redemption  for  twenty  years, 
was  held  to  be  void.  (Z)     But  a  covenant  by  the  mortgagor  Mortgage  for 
not  to  redeem  within  a  given  time  made  in  consideration  of  ^  *^i"™' 
a  corresponding  covenant  by  the  mortgagee  not  to  call  in  the 
money  earlier,  is  good  ;   (w«)  and   when  an  agreement  for  a  Conditional  on 
"mortgage  contains  a  stipulation  for  such  a  covenant  b}'  the  punctual 
mortgagee,  he  may  insist  upon  the  mortgage  deed  being  so  interest. 
framed  as    to   make   his  covenant  conditional  on    punctual 
payment  of  interest,  and,  in  the  case  of  leaseholds,  on  per- 
formance of  the  covenants  of  the  lease,  (ri) 

A  mortgagor  may,  at  a  time  subsequent  to  the  date  of  the  Release  of 
mortgage,  sell  or  release  his   equity  of  redemption  to  the  ^^^^^y  ° 

°    =5   '  _  _  1       J  I  ^  redemption. 

mortgagee.    It  is  stated  in  some  of  the  older  authorities  that 

such  transactions  are  viewed  with  jealousy  by  a  Court  of 

Equity ;  (o)  and  there  can  be  no  doubt  that  a  release  or  When  set 

purchase  of  the  equity  of  redemption  obtained  by  pres-«ure  ^*"^^' 

or  otherwise  unfairly,  is   still  liable  to  be  set  aside.     But  Onus  probandi. 

according  to  later  authorities,  even  if  the  only  consideration 

for  such  a  release  is  the  amount  of  the  mortgage  debt  and 

interest  due,  it  is  for  the  person  impeaching  the  transaction 

to  show  the  unfairness  thereof;  and  unless  he  do  so,  it  will 

(/)  Howard  v.  Harris,  1  Yern.  190 ;  2  Wli.  &  Tu.  L.  C.  Eq.  1178. 

(k)  Salt  V.  3r.  of  Xorthampton,  A.  C.  (92)  19. 

(l)  Coicdry  v.  JJay,  1  Giff.  316,  where  Stuart,  V.-C,  said  that  when  a 
mortgage  coutaining  a  restriction  of  the  right  of  redemption  to  the  life  of 
the  mortgagor  appeared  to  be  clearly  in  the  nature  of  a  family  settlement, 
the  restriction  would  be  valid :  see  also  Bonliam  v.  Newcomb,  1  Vem. 
214,  232. 

(m)  Boyd  v.  Peirie,  7  Ch.  392. 

(n)  Seaton  v.  Ttnj/ord,  11  Eq.  591.     As  to  the  right  of  the  mortgagee  Rjaht  of  mort- 
to  call  in  the  principal  on  failure  to  pay  the  interest  in  such  a  case,  see  o-a°ee  to  call 
Keene  v.  Biscoe,  8  Ch.  D.  201.  Tu  monev  on 

(o)  Ford  V.  Olden,  3  Eq.  461 ;  Frees  v.  Cohe,  6  Ch.  645  ;  Bushbroolc  y.  breach  of 
Lawrence,  5  Ch.  3  (intended  release  of  equity  ahandoned).  condition 
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Collateral 
advantage. 


Speculative 
property — 
bonus. 


Profit  costs  or 
remuneration 
to  solicitor, 
auctioneer, 

&c. 


Mortgagees 
Le^al  Costs 
Act,  1895. 


Mortgagor 
charged  with 
simple  interest 
only. 

Clogging 
equity  of 
redemption. 


be  treated  as  being  on  the  same  footing  as  ordinary  dealings 
between  vendor  and  purchaser,  (p) 

Upon  a  principle  analogous  to  that  which  forbids  any 
restriction  on  the  right  to  redeem,  a  mortgagee  cannot 
obtain  from  his  position  any  collateral  advantage  to  himself; 
e.g.,  he  cannot  stipulate  that  he  shall  be  receiver  of  the 
rents  and  profits  of  the  property  at  a  commission,  (^q) 

Where  advances  have  been  made  by  a  mortgagee  to  a 
mortgagor  upon  a  security  of  a  speculative  character,  such 
as  a  building  estate,  the  Court  will,  in  taking  the  account  in 
a  redemption  action,  allow  to  the  mortgagee  sums  actually 
deducted  by  him  for  commission  or  bonus  at  the  times  of 
making  the  advances,  jjrovided  the  deductions  were  made 
under  a  bargain  to  that  effect  deliberately  entered  into  by 
the  parties  as  part  of  the  mortgage  contract,  while  on  equal 
terms,  knowing  perfectly  well  what  they  were  doing,  and 
without  any  improper  pressiire,  unfair  dealing,  or  undue 
influence  on  the  part  of  the  mortgagee :  the  Court  treating 
the  transaction  in  such  case  as  amounting  in  fact  to  the 
payment  of  the  whole  amount  of  the  advance  to  the 
mortgagor,  and  the  return  of  a  certain  part  of  it  to  the 
mortgagee,  as  a  consideration  for  the  accommodation.  (?•) 

Upon  the  principle  now  under  consideration,  a  mortgagee 
who  is  an  auctioneer  or  surveyor,  cannot,  nor  could  a  soli- 
citnr  before  1895,  and  in  absence  of  express  stipulation,  charge 
remuneration  or  profit  costs  for  professional  work  done  by 
himself  in  relation  to  the  security,  but  only  expenses  out  of 
pocket,  (s)     Now  by  the  Mortgagees  Legal  Costs  Act,  1895, 

(p)  Melbourne,  &c..  Corporation  v.  Brougham,  7  App.  307 ;  Barton  v. 
Bk.  of  New  South  Wall's,  15  App.  379. 

(q)  Chambers  v.  Goldwin.  9  Ves.  '271  ;  Eijre  v.  Hughes,  2  Ch.  D.  148; 
General,  <fcc.,  Co.  v.  Glegg,  22  Ch.  D.  549 ;  Cottrell  v.  Finney,  9  Ch.  541. 

In  the  ab.sence  of  special  agreement,  simple  interest  only  can  be 
char;;ed  in  a  mortgage  account:  Daniell  v.  Sinclair,  6  App.  181.  See 
Clarkson  v.  Henderson,  14  Ch.  D.  348,  where  compound  interest  was 
allowed  on  a  mortgage  of  a  reversionary  interest  pursuant  to  an  agreement 
in  that  behalf. 

(r)  Mainland  v.  Upjohn.  41  Ch.  D.  126  ;  Field  v.  Hopldns,  44  Ch.  Div. 
530,  where  Kay,  J.,  quoting  from  Lord  Romilly,  M.R.,  said,  "A  man 
shall  not  have  interest  for  liis  money,  and  a  collateral  advantage  besides 
for  the  loan  of  it,  or  clog  the  redemption  with  any  by-agreeraent."  See 
also  James  v.  Kerr,  40  Ch.  D.  449 ;  General  Credit,  &c.,  Co.  v.  Glegg, 
22  Ch.  D.  549 ;  Fi/re  v.  Wynn-Mackenzie,  1  Ch.  (94)  226. 

(s)  Be  Wallis,  25  Q.  B.  Div.  182 ;  Stoiie  v.  Lickorish,  2  Ch.  (91)  363 ; 
Field  V.  Hopkins,  supra ;  Mainland  v.  Upjohn,  supra ;  Be  Champion, 
1  Ch.  (93)  101;  Be  Doody,  1  Ch.  (93)  129;   Wellhy  \.  Still,  \V.  N.  (93) 
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(c.  25)  a  solicitor  or  his  firm  is  or  are  entitled  to  make  all 
usual  charges  in  the  case  of  mortgages  made  after  the 
5th  July  18it5,  in  like  manner  as  if  he  or  they  had  been 
retained  by  a  lay  client  mortgagee ;  and  a  like  rule  applies 
where  a  mortgage,  made  either  before  or  after  that  day,  has 
since  become  vested  in  a  solicitor. 

Notwithstanding  the  rule  stated  above,  a  stipulation  in  a 
mortgage  deed   or  any  cotemporaneous  instrument,  that  in  Right  of  pre- 
case  of  the  mortgagor  selling,  the  mortgagee  shall  have  a  <^°''P"°"- 
right  of  pre-emption,  is  good;  and  a  person  may  absolutely  0'^^^^^  jq 
sell  an  estate  to  another,  reserving  to  himself  the  right  to  repurchase 
re-purchase  within  a  limited  time  upon  specified  terms  ;  but 
not  if  the  transaction  amount  to  a  mere  attempt  to  evade  the 
equitable   doctrine   that   a  mortgage  cannot  be  made  irre- 
deemable,   (v)      In    such    a   case,    pai'ol    evidence   may   be  Parol  evidence, 
admitted  to  show  the  real  nature  of  the  transaction,  (w)  Comphauce 

Ti  c7-/'7i'i  •  1  \\\tn  terras  of 

In  the  case  of  a  oona  fide  sale  with  option  to  repurchase,  option, 
the    option    can   only  be  exercised   upon   the  terms  of  the 
instrument   being    strictly  complied   with.     If  it  has  been 
made   exerciseable   within    twelve    months,   it    cannot,    in 
absence  of  fraud,  be  exercised  afterwards,  (x) 

In  a  case  of  doubt  as  to  the  construction  of  the  deed,  the  Circumstances 
Court  will  take  into  account  all  attendant  circumstances ;  ^^'^^P^'^*". 
e.g.  that  the  consideration  money  would  be  grossly  inadequate  in  construino- 
in  the  case  of  a  sale,  that  the  grantee  was  not  immediately  deed. 
let  into  possession  or  receipt  of  the  rents  and  profits  of  the 
property  ;  or  that  he  accounted  to  the  grantor  for  the  surplus 
rents  after  retaining  an  amount  equivalent  to  interest  on  the 
consideration  money ;  or  that  the  grantor  paid  the  expense 
of  the   conveyance.      The  Court  will    also,  if  the   circum- 
stances admit,  take  into  consideration  the  question  whether 
the  covenants  for  title  are  absolute  or  qualified. 

An  important  difference   which  existed   before  the  Con-  Devolution  of 
veyancing  Act,  1881,  between  a  mortgag-e  and  a  conditional  P^'op^^^'^y  in 
purchase  ot  real  estate  was,  that  11,  m  the  latter  case,  the  ditional 

purchase. 

91 ;  Compare  Be  Rollit,  W.  N.  (93)  195 ;  and  see  supra,  p.  473.     As  to  Solicitor 
the  position  and  liability  of  a  solicitor  mortgagee  who  has  been  instructed  morto-as'ee 
to  act  as  agent  to  the  mortgagor,  see  Eyre  v.  Wynn-Mackenzie,  supra.  agent*  for 

f'  (v)   Williaiiis   V.    Oiven,   5   My.   &   Cr.   303 ;    Manchester,   &c.,    Co.   v.  niortgao-or 
North,  &c.,  Co.,  13  App.  551 ;  Barton  v.  Bk.  of  N.  S.  Wales,  15  App.  379.  " 

(w)  Douglas  v.  Culvenvell,  4  D.  F.  &  J.  20. 

(x)   Williams  v.  Otcen,  supra ;  St.  John  v.  Wareham,  cited  in  Thorn- 
horough  v.  Baker,  3  Sw.  631 ;  Alderson  v.  White,  2  D.  &  J.  97. 
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purchaser  died  before  the  expiration  of  the  time  limited  for 

the  repurchase,  the  property  passed  to  his  heir  or  devisee;  (?/) 

whereas  in  the  case   of  a  mortgage,  the  legal  estate  in  the 

property  went  to  the  heir  or  devisee  of  the  mortgagee  as  a 

constructive  trustee  for  the  executor  or  administrator,  who 

was  the  person  entitled  to  sue  for  the  mortgage  debt  and 

Conveynncing    interest,  (z)     Now  by  s.  30  of  that  Act,  the  legal  estate  in 

Act,  1881,        -ti-jg  mortgaged   property  follows   the  right  to  sue   for   the 

estate  iii^'iiiort-  i^^ortgage  debt,  and  vests  in  the  legal  personal  representative  ; 

gaged  pro-        but  by  the  Copyhold  Act,  189-i  (c.  46),  s.  88  (corresponding 

i'^^^y-  to  s.  45  of  the  Act  of  1887,  c.  73),  this  section  does  not  apply 

to  cnpyhol'is-    ^^  land  of  copyhold  or  customary  tenure  vested  in  a  tenant 

— Copyhold       on  the  Court  Rolls  upon  any  trust  or  by  way  of  mortgage,  (a) 

^88  Though  the  proviso  for  redemption  in  a  mortgage   deed 

.  of  real  estate  usually  reserves  the  right  to  redeem  to  the 

Any  person  _  _      -^  _  ^^ 

interested  may  niortgagor,  his  heirs,  or  assigns  (which  last  term  includes 

redeem  j^jg  devisee),  and  in  a  mortgage  of  leasehold  or  other  personal 

jiioperty,  to  the  mortgagor  his  executors,  administrators  or 

assigns   (which   will   include    a  legatee)  yet,    as   a   general 

rule,  any  person  interested  in  the  equity  of  redemption  has 

e.g.  a  trustee     the    like    right,    e.g.   a    trustee    under   the    bankruptcy   of 

111  bankruptcy,  ^]-^q  mortgagor  :  also  a  tenant  for  life,  a  reversioner,  or  re- 

tennnt  for  life,  o    o       '  '_ 

lessee,  &c.  mamderman  under  the  mortgagor's  will,  a  lessee  for  years, 
or  a  person  entitled  as  against  the  mortgagee  to  claim  the 

.Jointress ; —      grant  of  a  lease  ;  (b)  A  jointress  (c)  is  entitled  to  redeem  ; 

01  t  owe: ess.  ,^^j  .^j^^  a  widow  entitled  to  dower  who  has  been  married 
since  1834.  (tZ)     So  also  a  plaintiff  who  has  obtained  judg- 

(y)  St.  John  v.  Wareliam,  supra. 

{z)  Tfwnihwvgh  v.  Baker,  3  Sw.  628;  2  Wli.  &  Tu.  L.  C.  E^i.  11G6. 

(a)  See  lie  Mills,  40  Cli.  D.  14. 

{h)  Tarn  v.  Turner,  39  Ch.  Div.  456. 

(<■)  Smithett  V.  Hesheth.  44  Ch.  D.  J61. 

(d)  Meek  v.  Chamberlain,  8  Q.  B.  D.  31.     As  to  the  case  of  a  dnweress 
married  before  1834,  see  Dawson  v.  Bh.  of  Wliitehaven,  6  Ch.  Div.  218. 
Proviso  for  As  to  the  eftect  of  a  reservation  of  the  equity  of  redemption  purporting 

redemption  to  create  new  estates  or  limitations,  see  Plomley  v.  Felton,  14  App.  65 ; 
creating  new  He  Byron,  3  Ch.  (91)  474;  Jones  v.  Davies,  8  Ch.  I).  215.  As  to  the 
estates ; —  extent  of  the  estate  created  by  way  of  mortgage  by  a  tenant  in  tail,  see 

tenant  in  tail.    the'Fines  and  Kecovcries  Act,  s.  21. 

o  n  ^TO^ii    A  As  to  the  right  of  a  surety  who  has  been  compelled  to  pay  off  the 

74.       9i"    '    "mortgage  money  to  have  a  transfer  of  the  securities,  see  Re  Arcedeckne, 

c.  i'i,s.zi.        ^^  Ch.'D.  709";    Berrklge  v.  B.,  44  Ch.    D.    168;    Forbes   v.   Jackson, 

tr-instL'Tf         ^^  ^^^-  -^-  ^^■'' ''  ^''^  -'^^«%"».  ^^  <^li-  !>•  575 ;  i^e  Churchill,  39  ib.  174.     As 

to  his  right  to  contribution  from  his   co-surety,  see    Wolmershausen  v. 

securities;  ('^iW-k,  2  Ch.  (93)  514;  Re  Barker,  3  Ch.  (94)  400,  C.  A.;  Re  Ennis, 

contrilmtion.      ;;  uli.  (93)  238 ;  and  as  to  his  right  to  bo  discharged  from  his  liability, 

unci  to  luvve  a  reconveyance  of  any  property  of  his  own  comprised  in  the 
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nient  in  a  creditor's  action  directing  a  sale  of  the  real  estate  Plaintiff  in 

of  the  deceased  debtor  may  redeem  property  mortgaged  by  act'iou°'  ^ 

the    latter;  (e)  Also   a  judgment   creditor  who  has     taken  j^(jo.^g^j. 

land   in  execution  whether  legal  or  equitable,  and  who  has  creditor. 

duly  registeied  his  writ  or  order  under  the  Land  Charges 

Ee";istration  Act,  1888  (c.  51)  (f)  may  redeem:  and  so  also  P*^''^""^ 

•   ,    ■■    •        -1    /  Y       /.  •    .  .        1  1      entitled  in 

may  jiersons  entitled  m  detauit  ot  appointment,  where  the  default  of 

mortgage  is  made  by  a  partial  execution  of  a  power.  ajipoiuiment. 

The  Crown  can  now  redeem  where  the  mortgagor's  estate  Crown. 

has  escheated,  (a)  ^'S^t  of 

■■^<_  .        ,  .  ,  mortgagee  to 

A  person  having   a   partial  interest  in  the  equity  of  re-  insist  upon 

demption  cannot  insist  upon  redeeming  only  in  respect  of  ^*^^^S 
that  interest ;  but  in  absence  of  some  provision  or  agree-  entirely. 
ment  to  the  contrary,  the  mortgagee   has  a  right  to  insist 
upon  being  redeemed  entirely  or  not   at  all;    and  the  re- Form  of  re- 
conveyance of  the   property  ought   in    such   case  to  be   so  conveyance  to 

"^  J.      1        ./  o  ^  ^  person 

framed  as  to  show  that  it  has  been  taken  subject  to  the  having  partial 
rights  of  all  other  persons  interested.  (Ji)     This  rule  is  based  iJ^terest. 
on  the  principle  that  a  mortgagee  may  refuse  to  allow  the 
owner  of  the  equity  of  redemption  in  one  of  two  estates  to 
redeem  only  one  of  them,  (i)     Upon  the  same  principle  the 
mortgagee  cannot  compel  him  to  redeem   that  estate  only. 
The  latter  is  entitled  to  redeem    the  whole,  reserving   the  Realty  and 
equities  between  himself  and  the  other  part  owner.  (J)     So  'y^er"  heh-  of 
also  the  administrator  of  a  mortgagor  of  real  and  personal  mortgagor  ■ 

.cannot  be 
•  found. 

mortgage  by  reason  of  any  agreement  altering  his  position  having  been  Alteration  of 
made  behind  his  back  between  the  principal  creditor  and  the  principal  position  of 
de^>tor,  see    Bolton  v.   Bnckenhum,  1   Q.  B.  (itl)  278,  C.   A. ;  Bolton    v.  surety. 
Salmon,  2  Ch.  (91)  48;  Bouse  v.  Bradford  Banking  Co.,  A.  C.  (94)  586.  p^^    ,        .    , 
As  to  the  right  of  a  purchaser  of  the  equity  of  redemption,  upon  redeeming     "'^.'l  j^*^^  ° 
the   mortgage,  to  an  assignment  of  a   personal  judgment  against   the  ^^*?'  ^  °. 
mortgagor,  see  Greenourih  v.  Littler,  15  Ch.  D.  93.     ^«'<^  redemption  ;— 

(e)  Christian  v.  Field,  2  Ha.  177.  judgment 

(/)  See  supra,  p.  191,  n.     See  also  Beckett  v.  Buckley,  17  Eq.  435;  '''^^!°^\, 
Wells  V.  Kilpin,  18  Eq.  298.     An  order  for  the  appointment  of  a  receiver  ™°^  g^S°i- 
of  residuary  personal  estate  in  the  hands  of  au  executor  will  not  malie 
the  judgment  creditor  who  obtained  tiie  order  a  secured  creditor  under 
the  Biinkruptey  Act,  1883:  Re  Potts,  1  Q.  B.  (93)  (548. 

(g)  See  the  Intestates  Act,  1884  (c.  71),  s.  4;  Gordon  v.  (?.,  3  Sw.  470.  Equitable 

It  appears  that  the  equity  of  redemption  would,  in  a  case  of  escheat,  be  expcuti^jn 

still  subject  to   the   mortgagor's   debts   in  aid   of  his  personal   estate :  secured 

3  &  4  Will.  4,  c.  104,  supra,  p.  241 ;  Beale  v.  Si/monds,  16  B.  406.  creditor  under 

(li)  Pearce   v.    ihorris,   5   Ch.   229  ;  Mutual,   ttc,   Society   v.  Langley,  Bankruptcy 
32  Ch.  Div.  407.  Act,  1883. 

(/)  Hall  V.  Reward,  32  Ch.  D.  434. 
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Rights  of 
mortgagor 
who  has  been 
sued  on  his 


estate  who  Las  died  intestate,  and  wliose  heir  cannot  be 
fouud,  is  entitled  to  redeem  both  the  real  and  personal  estate 
comprised  in  the  mortgage.  (Ic) 

Upon   a  like  principle  a   mortgagor  who  has  absolutely- 
assigned   his  equity  of  redemption  in  the  mortgaged  pro- 
perty,   acquires,    when    sued   by    the    mortgagee   upon  the 
covenant  after  covenant   to    pay  principal   and   interest   contained    in   the 

parting  with  ,  •    ^  .      ,  t  t     .  .  t     -, 

equity  of  mortgage,    a   new   right   to   redeem,  and   is  entitled  upon 

redemjition.  paying  the  mortgage  money,  to  a  reconveyance  to  himself, 
subject  to  any  equity  of  redemption  vested  in  any  other 
person.  (J)  These  rights  of  the  mortgagor  will  not  be 
affected  by  the  fact  that  after  the  assignment  of  the  equity 
of  redemption,  the  assignee  has  further  charged  the  property, 
either  to  the  original  mortgagee  or  to  some  other  person,  (m) 


Right  to 
consolidate. 


Xo  right  to 
consolidate 
before  default. 


Section  IV. — Consolidation  of  Mortgages. 

Prior  to  the  Conveyancing  and  Law  of  Property  Act,  1881, 
where  several  estates  had  been  mortgaged  by  the  same 
mortgagor  to  the  same  mortgagee,  though  at  diflerent  tiines, 
and  by  different  instruments,  neither  the  mortgagor  nor  any 
l^erson  claiming  under  him  was,  as  a  rule,  entitled  to  redeem 
one  or  more  of  the  mortgages  without  redeeming  all.  (?«)  The 
rule  was  founded  on  the  maxim  that  "  he  who  seeks  Equity 
must  do  E([uity."  When  a  mortgagor  came  into  Equity  claim- 
ing redemption  of  property  which  had  been  forfeited  at  law  for 
non-payment  of  the  principal  and  interest,  the  Court  gave  to 
him,  as  plaintiff,  the  relief  sought,  only  on  the  terms  of  his 
imying  all  that  was  due  from  him  to  the  mortgagee,  who 
thns  had  the  right  to  "consolidate"  his  securities.  A  like 
principle  was  afterwards  applied  where  the  mortgagee 
sought  relief  by  way  of  foreclosure.  If,  however,  there  had 
been,  as  to  one  of  tl)e  mortgages,  no  default  in  payment ;  e.g, 
where  the  day  appointed  for  payment  in  a  legal  mortgage  in 
the  ordinary  form,  had  not  arrived,  it  would  have  been 
against  the  terms  of  the  contract  contained  in  the  proviso 
for  redemption,  to  allow  the  mortgagee  to  consolidate ;  and 
he  was  therefore  not  entitled  so  to  do.  (o)     In  other  respects 

(/.)  ILdl  V.  Reward,  32  Ch.  D.  434. 

(0  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

(m)  Ih. 

(n)  Griffith  v.  Pound,  45  Ch.  D.  553 ;  Bird  v.  Wenn,  33  ib.  215. 

(o)  Cummins  v.  Fletcher,  14  Ch.  Div.  691)  (building  society's  mortgage). 
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the   rule   applied   wliether    the    mortgages   were    legal   or  E"le  applic- 
equitable  ;  (p)  and  a  person  who  purchased  or  took  a  niort-  g^^j  equitable 
gage  of  the  equity  of  redemption  in  the  property  comprised  mortgages ; 
in  one  of  the  mortgages,  took  subject  to  this,  and  every  other  and  to  pur- 
equity  to  which  the  property  was  subject  in  the  hands  of  ^  '^^^^^  ^'f'^  " 
the  mortgagor.  redemption. 

Where,  however,  the  mortgagor  sold  his  equity  of  redemp-  Mortgage  of 

tion  in  one  estate  and  afterwards  mortgaged  another  estate  another  estate 

•'  r.     1       />  after  sale  of 

to  the  person  who  was    mortgagee  of  the  first   estate,  the  equity  of 

latter  had  no  right  to  consolidate,  (q)  redemption. 

If  an  owner  of  two  properties  mortgaged  one  to  A.,  and  Consolidation 

the  other  to  B.,  and  then  A.'s  mortgage  was  transferred  to  °vith^^utfident 

B.,  or  both  were  transferred  to  C,  the  owner  could  not  after-  security. 

wards  redeem  B.  in  the  one  case,  or    C.    in   the    other,  in 

respect  of  one  of  his  securities,  without  redeeming  the  other 

also,  (r)     But   when    two    mortgages    made    by  the    same  Both  mort- 

morteag-or    to    different    mortgagees    on    different    estates,  ?^S^^  becom- 

,  ^       .  1        ^  .  .  „  '  ing  united 

become  united  for  the  first   time   m   one    person  after  the  after  sale. 

mortgagor  had  assigned  (by  way  either  of  sale  or  mortgage) 

the  equity  of  redemption  of  one  of  them,  the  owner  of  the 

two  mortgages  could  not   consolidate   them  as  against   the 

assignee  of  the  equity  of  redemption,  even  though  both  the 

mortgages  were  created  before  the  assignment,  (s)     Neither  Separate  and 

was    there    any  right  to   consolidate    between    a    separate  partnership 

mortgage  by  one  of  two  partners  for  a  separate  debt  of  his 

own,  and  a  mortgage  of  other  property  by  both   partners  to 

secure  a  jiartnership  debt,  (t) 

By  the  Conveyancing  Act,  1881  (c.  41)  s.  17  it  is  enacted  Conv.  Act, 

that  "a    mortgagor  seeking  to  redeem  any  one  mortgage,  1881,  s.  17. 

^     1  •       A  1  •  1     T  1  o   o   '  Restriction  on 

shall  by  virtue  of  this  Act,  be  entitled  to   do  so,    without  right. 

paying  any  money  due  under  any  separate  mortgage  made 
by  him  or  by  any  person  through  whom  he  claims,  on  pro- 
perty other  than  that  comprised  in  the  mortgage  which  he 
seeks  to  redeem." 

The  section  applies  only  to  mortgages  created  after  1881,  Section  not 

retrospective. 

(p)  Neve  V.  Pennell,  2  H.  &  M.  170  ;  Cracknall  v.  Janson,  11  Ch.  Div.  1. 

(q)  Jennings  v.  Jordan,  6  App.  (j98 ;  Squire  v.  Pardoe,  66  L.  T.  243 ;  Be 
Wulhainptiin  Estate,  26  Ch.  D.  391. 

(r)  Stlhy  Y.  Ponifret,  3  D.  F.  &  J.  595,  observed  upon  in  CMmwi'ns  v. 
Fletcher,  \i  Ch.  Div.  711 ;  Vint  v.  Padget,  2  D.  &  J.  611 ;  Pledge  v.  Carr, 
1  Ch.  (95)  51,  and  compare  Baher  v.  Gratj,  1  Ch.  D.  491. 

(s)  Harter  v.  Cohnan,  19  Ch.  D.  630  ;  Minter  v.  Carr,  3  Ch.  (94)  498. 

{t)  Cummins  v.  Fletcher,  supra;  Me  Raggett,  16  Ch.  Div.  117. 
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and  where  no  contrary  intention  appears  by  tlie  mortgage 
deeds  or  one  of  them. 

When  a  mortgao-e  deed  contains  a  declaration  that  the 
section  shall  not  apply,  the  parties  are  in  the  same  position 
as  they  would  have  been  if  the  Act  had  not  been  passed,  (t*) 
and  the  right  to  consolidate  will  not,  in  that  case,  be  affected 
by  the  oiiginal  mortgagee  having  given  to  the  purchaser  or 
mortgagee  of  the  equity  of  redemption,  notice  to  pa}'^  off  the 
mortgage  money  with  a  view  to  the  exercise  of  the  power  of 
sale,  (v) 


Possession. 


Jlortgagni-  not 
nccountable 
for  rent. 


Second 
niortcrasee. 


Felling  of 
timber. 


Injunction  to 
restrain  waste, 


Section  V. — RigJits  and  Liabilities  of  Mortgagee. 

Immediately  upon  the  execution  of  a  legal  mortgage  in 
the  ordinary  form,  the  mortgagee,  having  the  legal  estate, 
is  entitled  to  enter  into  possession  or  receipt  of  the  rents  and 
profits  of  the  property,  and  lie  may,  in.  general,  commence 
an  action  for  this  purpose,  in  absence  of  a  jDrovision  for 
quiet  enjoyment  until  default.  With  this  qualification,  the 
mortgagor  so  long  as  he  remains  in  possession  of  the  pro- 
perty, is  somewhat  in  the  nature  of  a  tenant  at  suffer- 
ance (w^  to  the  mortgagee ;  and  until  he  shall  have  paid  the 
amount  due  from  him  for  principal  and  interest,  and  costs, 
if  any,  he  may  bo  evicted  without  notice,  (x)  So  long, 
however,  as  he  is  allowed  by  the  mortgagee  to  continue  in 
receipt  of  the  rents  and  profits  of  the  property,  he  cannot  be 
compelled  to  account  for  what  he  may  have  received, 
whether  before  or  after  the  day  fixed  for  the  payment  of  the 
money  secured.  (?/)  A  like  principle  applies  as  between  a 
first  mortgagee  who  has  not,  and  a  second  mortgagee  who 
has  entered  into  possession,  (z)  A  mortgagor  may  fell 
timber  on  the  property,  if  it  clearly  appears  that  by  so 
doing,  the  security  will  not  in  any  way  be  prejudiced  or 
endangered ;  but  if  it  would,  or  if  the  mortgagor  should 
attempt  to    commit    any  other   kind    of  waste   having  the 


(«)  Bird  V.  Wenn,  33  Ch.  D.  217. 
(v)  Grifith  V.  round,  45  Ch.  D.  5.53. 

(w)  Fisher  on  Mortgages,  p.  40;  but  see  Be  Sands,  22  Ch.  D.  GIG. 
(a-)  Gibbs  v.  Crnilshank,  L.  R.  8  C.  P.  4G1. 

(?/)  Re  Eoare,  3  Ch.  (92)  94 ;  Heckles  v.  H.  W.  N.  (92)  188 ;    Yorhsldre 
&  Co.  V.  MnUa7i,  35  Ch.  D.  125. 
(z)  Garjltt  V.  Allen,  37  Ch.  D.  50. 
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like   effect,  lie   may   be   restrained   by   iuj unction   from    so 
doing,  (a) 

Prior  to  the  passing  of  the  Conveyancing  Act,  1881,  a  Power  to 
mortgagor  could  not,  after  the  mortgage,  and  in  absence  of  ^'^^'^  leases, 
sjiecial  power  reserved  or  given  to  him,  grant  leases  or  create 
tenancies  which  would  be  binding  on  the  mortgagee ;  nor 
would  leases  or  tenacies  granted  or  created  by  the  latter,  be 
binding  on  the  mortgagor  in  the  event  of  his  redeeming. 
The  power  in  question  has  now  been  conferred  by  s.  18, 
sub-s.  1  of  that  Act  on  the  mortgagor  when  in  possession,  and 
by  sub-s.  2  on  the  mortgagee  when  in  possession,  so  far  as 
relates  to  mortgages  made  by  deed  after  the  Act,  or  brought 
within  its  provisions  by  agreement  entered  into  subsequently  ; 
but  with  certain  restrictions  therein  contained.  (&)  This 
statutory  power  is  liable  to  be  controlled  by  the  provisions 
of  the  mortgage  deed. 

When  a  mortgagor  in  possession  grants  a  lease  in  con-  Mortgagee's 
formity  with  this  section,  the  mortgag-ee,  on  g-lving  notice  ^}^^  ^  under 

•^  _         _'  ....  -^ct  against 

to  the  tenant,  and  going  into  possession,  is  entitled  by  virtue  lessee  of  mort- 
of  the  Act  to  enforce  the  covenants  and  conditions  of  the  g^so^"- 
lease  in  the  same  manner  as  if  he  had  been  a  party  thereto ; 
and  this  right  cannot  be  affected  by  any  collateral  agreement 
between  the  lessor  and  the  lessee,  (c) 

The  mortgagee  would  have  a  similar  right  independently  Leases  granted 
of  the   Statute,  so  far  as    relates   to   leases  and  tenancies  ^^^°l^ 

Mortgage. 
existing  at  tJie  date  of  the  mortgage,  except  that  he  would, 

as  a  rule,  take  subject  to  the  rights  of  the  tenants. 

When  the  mortgagor  is,  in  the  case  of  a  legal  mortgage.  How  mort- 

in  actual  occupation,  then  unless  the  latter  will  attorn  and  S''igee  obtains 

1  .  .»  ,        ,      .  possession. 

become  his  tenant  at  a  rent,  the  mortgagee,  if  he  desires  to 

obtain  possession,  must  bring  an  action  for  the  recovery  of 

the  property,  corresponding  to  the  old  action  of  ejectment. 

Prior  to  the  year  1878,  this  difficulty  was  usually  avoided  by  Power  of 

the  insertion  in  the  mortgage  deed  of  a  power  of  distress,  or,  ^^t^ornment 

what   w^as    better    still,   of    an    attornment    clause   in   the  clause. 

mortgage  deed,  whereby  the  mortgagor  became   tenant   to 

(a)  Simmins  v.  Shirley,  6  Cli.  D.  175.     As  to  the  power  of  u  mortgagee  Power  of 
to  cut  timber,  and  to  insure  Luildings,  &c.  against  loss  or  damage  by  tire,  mortgagee  to 
see  s.  19  of  the  Conveyancing  Act  1881  (c.  41).  cut  timber. 

(h)  Upon  the  question  what  is  the  "  best  rent "  under  sub-s.  6,  see  a  gggt,  ^gnt " 
Renner  v.  Tolley,  (58  L.  T.  815  (covenant  to  build).  rovenaut  to 

(c)  Municipal,  Ac,  Society  y. Smith,  22  Q.  13.  Div.  70;   Wilsonv.  Queeii's  i,,,ii,i 
C/m6,  3  Ch.  (91)522. 
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the  mortgagee  at  a  rent  generally  equal  to  the  interest  on 
the  moneys  secured ;  and  whereby  the  latter  was  enabled 
as  landlord,  to  distrain  when  his  interest  was  in  arrear.  But 
a  mortgagee  cannot  now  distrain  under  such  a  power  or  clause 
in  the  mortgage  deed,  unless  the  deed  be  registered  as  a  bill  of 
sale,  (d)  to  which  a  mortgagor  would  not  as  a  rule  submit. 

When  the  property  is  in  the  occupation  of  a  tenant  whose 
tenancy  was  created  prior  to  the  mortgage,  the  mortgagee 
enters  into  possession,  or  more  correctly  speaking,  into  receipt 
of  the  rents  and  profits,  (e)  by  giving  notice  requiring  the 
tenant  to  pay  to  himself  (the  mortgagee)  any  rent  in  arrear, 
and  the  future  rent ;  and  the  tenant  will  be  bound  so  to 
pay  accordingly,  or  be  liable  to  be  sued,  distrained  upon, 
or  evicted.  The  like  observation  applies  to  the  case  of 
a  tenancy  created  subsequently  to  the  mortgage,  if  it  come 
within  s.  18  of  the  Conveyancing  Act,  1881.  But  if  s.  18 
has  been  excluded,  the  case  stands  on  the  same  footing  as  it 
would  have  done  before  the  Act.  The  mortgagee  can,  in 
such  case,  either  evict  the  tenant,  (/)  or  compel  him  to 
attorn  as  tenant  to  himself  under  threat  of  eviction,  and  if, 
in  the  latter  case,  the  mortgagor  were  to  commence  an  action 
to  compel  the  tenant  to  pay  over  again  to  him,  any  rent  paid 
to  the  mortgagee  in  consequence  of  the  threat,  the  payment 
to  the  mortgagee  would  aflford  an  answer  to  the  action,  just 
as  if  the  tenant  had  been  actually  evicted,  and  had  after- 
wards had  a  new  tenancy  granted  to  him.  (^g)  The  mort- 
gagor would,  in  such  case,  have  no  right  to  distrain  upon  the 
tenant  for  rent  paid  to  the  mortgagee,  because  the  tenant 
would  be  deemed  under  the  circumstances  to  have  been  con- 
structively evicted  by  a  person  claiming  by  title  paramount 
to   that   of  his   original   landlord.  (/*)      The   tenancy   thus 

{d)  See  s.  6  of  the  Bills  of  Sale  Act  1878  (c.  31);  Re  Willis,  21  Q.  B. 
Div.  384;  Green  v.  Marsh,  2  Q.  B.  (92)  330;  Mumford  v.  Collier, 
25  Q.  B.  D.  279. 

The  section  contains  a  proviso  exempting  from  its  operation  cases 
■where  a  mortgngee  in  possession  shall  have  demiBed  the  property  to  the 
mortgagor  at  a  fair  rent. 

The  proceeds  of  a  distress  under  an  attornment  clause  are,  as  a  rule, 
applicable  for  payment  of  principal  as  well  as  interest :  Be  Belts  18  Ch. 
Div.  127.      <^^'^ 

(e)  In  either  case  the  mortgagee  is  called  a  mortgagee  in  possession. 

( /■)  Towerson  v.  Jackson,  2  Q.  B.  (91)  486;  Moss  v.  Gallimore,  1  Smith, 
L.  C.  604. 

((/)  Underhaij  v.  Bead,  20  Q.  B.  Div.  209. 

(h)  Smith  V.  Eggington,  L.  K.  9  C.  P.  145. 
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created,  though  at  the  same  rent  as  was  originally  payable  New  tenancy 
to  the  mortgagor,  would  be  a  new  tenancy  :  and  in  absence  thereby 

,      ].  ,  ,  n  created. 

01  agieement  to  the  contrary,  a  mere  tenancy  irom  year  to 
year — even  if  the  tenant  had  previously  held  from  the 
mortgagor  under  an  agreement  for  a  lease,  (i) 

Every  mortgage  with  power  of  sale(y)   confers  upon  the  Discretion  of 
mortgagee  the  right  to  realise  his  security,   and  to  find  a  mortgagee  as 

1  c  J.^  i.      'c  ^  IT-  .  r.  to  time  of  sale, 

purchaser  oi  the  property  it  he  can  ;  and  it,  m  exercise  oi 

this  right,  he  acts  hond  fide,  and  takes  reasonable  precautions 

to  obtain  a  proper  price,  the  mortgagor  has  no  redress,  even 

though  more  might  have  been  obtained  for  the  property,  if 

the  sale  had  been  postponed,  (Ji)  but  the  mortgagee  is  liable  Liability  for 

to  make   good  any  loss  arising  from  want  of  due  care  or  t^nelessuess, 

diligence  in  selling.  (T)     He  is  also  liable  to  T)av  interest  at  "^  " 

^^  ^         n    ,  .  1  1     for  interest  on 

the  rate  oi   4  per  ceiit.  per  annum  upon  any  surplus  sale  surplus  sale 

money   which   he   retains  unproductive  in  his  hands,   even  money, 

where   he   cannot   ascertain    who    are    the   parties   entitled 

thereto.  {in)     He   can  save    himself  from   such  liability  by 

paying  the  surplus  money  into  Court,  under  s.  42,  of  the 

Trustee  Act,  1893.  (»)     He  is  also  liable,  in  the  case  of  lease-  for  breach  of 

hold  property,  for  dealings  with  the  same  contrary  to  the  ^^ovenant. 

covenants  of  the  lease,  (o). 

A  mortgagee  has   sometimes  been  said  to  stand  in  a  fidu-  Fi,|„ciary 

ciary  relation  towards  the  mortgagor.     This  is  not  correct ;  relation. 

(0  CorUtt  V.  Tlowden,  25  Ch.  Div.  682. 

(.;■)  As  to  the  power  of  a  mortgagee  where  the  mortgage  has  been  created  Power  of 
hy  deed  to  sell  and  convey  the  proi^erty,  see  the  Conveyancing  Act  1881,  mortgagee  to 
(c.  41)  ss.  19-22.     As  to  the  necessity  for  giving  the  notice  requireil  by  sell,  &c. 
s.  20,  and  as  to  the  effect  of  s.  21  (2)  that  the  title  of  the  purchaser  shall 
not  be  impeachable  ia  the  case  of  any  impropriety  in  the  sale,  &c.,  see 
Dicker  v.  Angerstein,  3  Ch.   D.  600 ;  Selwi/n  v.  Garfit,  38  Ch.  D.  273 ;  lie 
Thompson,  44:  Ch.  D.  500.     As  to  the  liability  of  a  first  to  a  second  Liability  for 
mortgagee  for  selling  without  notice  to  him,  see  Hoole  v.  Smith,  17  Ch.  D.  sellino-  with- 
434;  Ames  v.  Higdon,  95  L.  T.  J.  82.  ^,^^^  notice. 

An  equitable  mortgairee  has  no  power  to  convey  the  legal  estate  under 
s.  21  (1):  Be  Hodson,  35  Ch.  Div.  668.      The  case  was  otherwise  under  t-quitable 
Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145):  Re  Solomon,  40  Ch.  D.  508.  ^o'-tgasee— 
S.  19  (1)  (i.)  does  not  confer  a  power  of  sale  in  the  case  of  debentures  of     S^   estate. 
^cleL  joint  stuck  companies  (Blaher  v.  Herts,  &c.  Co.,  41  Ch.  D.  390),  nor  in  the  S.  19  (1)  (/). 
case  of  bills  of  sale :  Calvert  v.  Thomas,  19  Q.  B.  Div.  201.  Debentures ; 

(k)  Farrary.  Farrars,  40  Ch.  Div.  411;   Warner  v.  Jacob,  20  Ch.  D.  Bills  of  sale. 
220. 

(I)  Tomlin   v.   Luce,   43    Ch.    Div.    191    (misdescribing    property    in  Misdescribing 
particulars  of  sale) ;  National,  d-c.  Bank  v.  United,  &c.  Co.,  4  App.  392.         property. 

(m)  Charles  v.  Jones,  35  Ch.  D.  541. 

(rz)  C.  53 ;  Be  Walhampton  Estate,  26  Ch.  D.  391. 

(o)  Taylor  v.  Mostyn,  33  Ch.   Div.  226.      See  S.   C.   as  to  improper 
working  of  leasehold  mines. 
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"because  he  has  rights  of  his  own  which  he  is  entitled  to 
exercise  adversely  to  the  mortgagor.  Still  in  exercising  his 
power  of  sale,  he  has  no  right  to  sell  as  an  absolute  owner 
may,  regardless  of  the  rights  of  all  persons  other  than  him- 
self. He  has  no  right  in  selling  to  place  himself  in  such  a 
position  as  to  give  rise  to  a  conflict  of  interest  and  duty ; 
and  if  he  do  so,  the  onus  may  be  cast  upon  him  of  upholding 
the  sale,  (p) 

The  Court  has  power  to  restrain  a  mortgagee  by  injunction 
from  unfairly  exercising  his  power  of  sale ;  but  as  a  rule, 
this  power  will,  on  an  interlocutory  application,  only  be 
exercised  on  the  terms  of  the  mortgagor  bringing  into  Court 
the  amount  sworn  by  the  mortgagee  to  be  due  to  him.  (q) 
The  rule  may,  however,  be  relaxed  when  it  is  clear  that 
the  mortgagee  is  claiming  too  much ;  (r)  or  when  he  stands 
in  a  iiduciary  or  confidential  relation — e.g.  in  the  relation 
of  solicitor,  towards  the  mortgagor,  (s) 

A  first  mortgagee  who,  upon  selling  under  his  power,  or 
with  the  concurrence  of  the  mortgagor,  and  after  receiving 
notice  of  a  second  mortgage,  pays  over  the  entire  surplus  of 
the  sale  money  received  by  him  to  the  mortgagor  or  any 
person  other  than  the  second  mortgagee,  will  be  liable  to  make 
good  such  surplus  money  to  the  second  mortgagee,  (t)  But  this 
rule  does  not  apply  where  a  second  mortgage  includes  a  right 
to  further  advances  by  a  first  mortgagee ;  and  if,  in  such 
case,  the  first  mortgagee  make  the  further  advances  to  the 
mortgagor  after  notice  of  the  second  mortgage,  he  will  not 
thereby  become  subject  to  any  liability  to  the  second 
mortgagee,  (u) 


Jlortgagee  a 
trustee  when 
fully  paid. 


Old  and  new 
j)owers  of  sale, 
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winding  up. 

Loss  of  title 
deeds,  &c. 


(p)  Farrar  v.  Farrars,  40  Ch.  Div.  411 ;  Tomliny.  Luce,  41  Cli.  D.  575; 
43  Ch.  Div.  1 91 ;  but  a  mortgagee  who  has  been  fully  paid  is  a  trustee 
for  the  mortgagor:  Be  Sa7ids,  22  Ch.  D.  614. 

(q)  Breicer  v.  Square,  2  Ch.  (92)  114. 

(r)  Riclison  v.  Darlow,  23  Ch.  D.  GOO. 

(s)  Macltod  V.  Jone'<,  24  Ch.  D.  300.  Upon  the  question  how  far  an  old 
power  of  sale  is  capable  of  being  exercised  after  the  creation  of  a  new 
power,  see  Boyd  v.  Fetrie,  7  Ch.  385.     «y^»^ 

As  to  the  right  of  a  debenture  holder  by  way  of  floating  security  to 
realise  on  the  company  going  into  liquidation,  see  Wallace  v.  Universal, 
&c.  Co.  2  Ch.  (94)  547. 

(t)  West  London,  &c.  Banh  v.  Eeliance,  &c.  Society,  29  Ch.  Div.  954 ; 
Thome  v.  Beard,  1  Ch.  (94)  599.  As  to  the  liability  of  a  mortgagee  for 
the  loss  of  the  mortgage  deed,  or  of  the  title  deeds  or  indicia  of  ownership 
of  the  property,  see  James  v.  Bumseij,  11  Ch.  D,  398 ;  Caldicell  v.  Mattheus, 
G2  L.  T.  799. 

(u)  Western,  &c.  Co.  v.  West,  1  Ch.  (92)  271. 
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The  mortgagee,  in  exercising  his  power  of   sale  cannot,  Mortgagee 
either  by  himself  or  an  agent,  purchase  the  property  on  his  pui'(!i,^^'e""^° 
own  account.     If  he  do  so,  the  sale  can  he  set  aside,  and  the 
mortgagor  will  be  entitled  to  redeem.  («) 

When   a   mortfrage   is  made  by  sevei'al  mortsrag-ors,  the  Re-conveyance 
mortj^agee  must,  as   a  rule,  upon  being  paid  off,  re-convey  to  u^orto-asors 
all   the  mortgagors  if  living.  («?)      In  a  recent  case,  (a;)  a 
mortgagee  bank  was  held  liable  to  replace  Eailway  Stock 
Ljst  by  being  transferred  to  a  purchaser  from  one  of  several 
mortgagors. 

When  a  mortgagee  of  chattels  real  obtains  a  new  lease  of  New  lease 
the  property,  he  will  only  be  entitled  thereto  subiect  to  the  °^'*f"'?'^  ^T 

.  .  mortgagee  ; — 

equity  of  redemption.     So  also,  the  owner  of  the  equity  of  by  mortgagor  ; 

redemption  of  a  renewable  lease  can  only  hold  a  new  lease      pmeliase  ot 

r6VGrsioii. 
obtained  by  him  subject  to  the  mortgage ;  and  a  like  rule 

applies    where    the    mortgagor    purchases    the    reversion 

expectant  on  the  lease.  (?/) 

If  a  mortgagee,  upon  being  asked  by  a  person  about  to  Mistake  as  to 
advance  further  money  on   the  property,  whether  he  has  °o*^i^<^^- 
received  notice  of  any  other  incumbrances,  honestly  answer 
in  the  negative,  he  will  not  incur  any  liability,  if  it  turn  out 
that  he  was  mistaken.     He  is  not  even  bound  to  answer  the 
inquiry,  (z). 

It  has  been  held  that  a  solicitor  who,  before  the  passing  of  Duty  of 

the  Conveyancing  Act,  1881,  took  from  his    client    without  ^^I'^'^o''     . 
_    -^  »  '  '   _    _  ^  mortgagee  la 

explanation,  a  mortgage  containing  a  more  stringent  power  preparing 
of  sale  than  the  usual  one,  with  a  proviso  preventing  its  '^'^•^'^• 
exercise  except  when  there  should  be  six  calendar  months' 
default  in  payment  after  notice,  or  when  the  interest  should 
be  in  arrear  for  at  least  three  months,  and  who  exercised  the 
power  when  neither  of  these  conditions  existed,  was  liable  in 
damages  to  his  client  for  so  doing,  (a)  The  solicitor  mort- 
gagee should,  in  such  case,  point  out  to  the  client  how  far 

(w)  Martinson  v.   Chioes,  21  Cli.  D.  8G0,  on  appeal  W.  N.  (85)  41  ;  Sale  money 
National,  &c.  Bank  v.  United,  &c.  Co.,  4  App.  391 ;  Henderson  v.  Astwood,  remaining  on 
A.  C.  (94)  150  P.  C.     As  to  the  right  of  a  mortgagee  to  sell  on  the  terms  mortgage  ; — 
of  the  sale  money  remaining  on  mortgage  of  the  property  or  being  payable  instalments, 
by  instalments,  see  Thurloio  v.  Mnckeson,  L.  R.  4  Q.  B.  97. 

(i«)  As  to  the  effect  of  an  advance  expressed  to  be  made  by  several  Joint  account, 
mortgagees  out  of  money  belonging  to  them  on  a  I'oint  account,  see  the 
Conveyancing  Act,  1881,  s.  61  :  Re  Jaclson,  34  Ch.  D.  732. 

(x)  Magnus  y.  Queensland,  &c.  Bank,  37  Ch.  Div.  466. 

(2/)  Leiijh  V.  Burnett,  29  Ch.  D.  234. 

iz)  Low  V.  Bouverie,  3  Ch.  (91)  82.     See  supra,  p.  484. 

(o)  Coclihurn  v.  Edwards,  18  Ch.  Div.  45G. 
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the  terms  on  which  he  is  willing  to  lend  the  money  differ 
from  those  usually  required,  (h) 

A  mortgagee  is  bound  to  account  for  any  profit  he  may 
have  made  by  improperly  dealing  with  the  security ;  (c)  and 
if  he  enters  into  possession  he  is  bound,  like  a  trustee,  to 
keep  very  strict  accounts  of  all  rents  and  profits  received  by 
him,  and  of  all  moneys  expended  by  him  on  the  property  ; 
and  must  keep  all  his  vouchers,  and  be  prepared  to  justify 
every  item  of  his  expenditure.  (cZ)  He  is  bound,  in  an  action 
for  redemption  or  foreclosure,  and  without  any  special  case 
being  made  out  against  him,  to  account  not  only  for  the 
rents  and  profits  which  he  actually  receives,  but  also  for  such 
as,  without  his  wilful  default,  he  might  have  received ;  (e) 
and  he  is  also  liable  to  be  charged  with  a  proper  occupation 
rent  in  respect  of  any  part  of  the  property  which  he  himself 
actually  occupies.  (/)  Moreover,  when  the  accounts  are 
being  taken  by  the  Court  against  a  mortgagee  in  possession, 
an  account  showing  only  in  lump  sums  the  moneys  which 
he  has  received  from  an  agent  employed  by  him  to  collect 
the  rents,  is  not  sufficient.  He  must  also  show  how  much 
the  latter  has  received  from  the  tenants.  ((/) 

A  mortgagee  is  entitled  in  taking  the  accounts,  under  the 
head  of  "just  allowances"  (A)  and  without^  any  special 
direction  in  the  judgment,  to  be  credited  with  all  moneys 
laid  out  by  him  in  necessary  repairs,  and  in  protecting  the 
title  to  the  property  ;  bnt  if  he  claims  in  respect  of  permanent 
improvements  or  substantial  repairs,  he  must,  at  the  trial 


Brewers  ; — 
mortgagee's 
purchase  of 
beer. 


Limit  of 
an'ount 
recoverable ' 
outgoings. 


(6)  Compare  Pooley's  Trustee  v.  Whetham,  33  Ch.  Div.  122,  where  the 
mortgage  was  given  to  secure  a  bill  of  costs  as  the  result  of  pressure  put 
by  the  solicitor  on  the  client  for  payment. 

(c)  Lancjton  v.  Waits,  4  Ch.  402. 

(cZ)  Ui'ion  Bank  v.  Ingram,  16  Ch.  D.  57. 

(e)  Farlcinson  v.  Hanhury,  L.  R.  2  H.  L.  1 ;  Mayer  v.  Murray,  8  Ch.  D. 
424. 

(/)  Sliepard  v.  Jones,  21  Ch.  Div.  475 ;  Henderson  v.  Astwood,  A.  C. 
(94)  163  P.  C.  Where  mortgagees  in  possession,  who  were  brewers,  let 
the  property  with  a  condition  that  the  tenant  should  take  his  supply  of 
beer  entirely  from  them,  it  was  held  that  they  were  bound  to  aceoiint  for 
such  additional  rent  as  they  would  have  made,  if  the  premises  had  been 
let  without  restriction,  but  not  for  the  profit  which  they  made  by  the  sale 
of  beer  to  tlie  tenant :  Wiite  v.  City.  &c.  Co..  42  Ch.  Div.  237,  where  it  was 
held  that,  under  a  proviso  limiting  the  amount  to  be  recovered,  outgoings 
Incident  to  the  possession  of  .the  mortgiigee,  e.g.  moneys  paid  for  ground 
rent  and  insurance,  were  not  to  be  taken  into  account. 

(g)  Noyes  v.  Pollock,  30  Ch,  Div.  342 ;  32  ib.  53. 

(//)  See  O.  24,  r.  14. 
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make  out  a  special  case  in  order  to  have  the  same  allowed,  (i) 
He  will  not  be  allowed,  in  an  action  for  redemption,  money 
laid  out  in  improvements  which  woiild  make  it  too  ex- 
pensive for  the  mortgagor  to  redeem,  or  which  would 
have  the  effect  of  "  improving  him  out  of  his  property,"  (^j) 
but  in  an  action  to  recover  the  surplus  money  realised  by 
the  mortgagee  on  the  exercise  of  his  power  of  sale,  the  latter 
will  be  entitled  to  any  moneys  laid  out  in  substantial  repairs 
or  lasting  improvements,  if  the  sale  moneys  have  thereby 
been  incrcMsed.  If  the  mortgagee  prove  at  the  trial  that  he  Inquiry  as  to 
has  laid  out  moneys  which  are  p'imd  facie  improvements,  he  imFo'^'e^ents. 
will  be  entitled,  at  his  own  risk,  to  an  enquiry  as  to  how  far 
the  sale  moneys  have  been  thereb}^  increased.  If  he  also 
show  that  the  property  has  been  improved  to  the  extent  of 
the  money  laid  out,  he  will  be  entitled  to  an  account  of  the 
money  so  laid  out.  (¥) 

It  is  essential  to  the  creation   of  the  liability  of  a  mort- 
gagee in  possession  that  the  person  sought  to  be  charged  as 
such  should  have  known  he  was  in  possession  as  moi  tgagee. 
The  liability  will  not  attach  to  a  person  who  has  entered  Person  in 
under  the  erroneous  notion  that  he  was  a  purchaser.  (I)  possession  as 

iTTi-  purchaser. 

A  mortgagee  in  possession  who  has  sold  under  his  power  i  h  f    u 

of  sale  is  also  liable  to  be  charged  with  such  sale  moneys  as,  as  to  sale- 
but  for  his  wilful  default,  he  might  have  received,  (m)  money. 

When  a  mortgagee  in  possession  voluntarily  transfer  his  Liability  for 

mortgage  without  the  assent  of  the  mortgagor,  he  is  liable  ""  */  *^^ 
°   °  &   S3      »  transfer. 

to  account  for  the  rents  and  profits  received  as  well  after  as 
before  the  date  of  the  transfer,  (n)  but  -the  case  is  otherwise 
if  he  transfer  by  the  direction  of  the  Court,  (o) 

(i)  Tipton  Green,  &c.  Co.  v.  Tipton  Moat,  &c.  Co.,  7  Ch.  D.  192  ;   Wilkes 
V.  Saunion,  ib.  188. 

(j)  Sandon  v.  Hooper,  6  B.  248. 

(k)  Shepard  v.  Jones,  21  Ch.  Div.  476;'  Henderson  v.  Astiooo'l,  A.  C.  (94) 
163  P.  C.     As  to  the  riiiht  of  a  mortgagee  in  possession  to  be  allowed  Loss ; — 
losses  sustained  in  the  man^'gement  of  property  let  as  residential  chambers,  management, 
see  Bompas  v.  King,  33  Ch.  Div.  279. 

(I)  Parkinson  v.  Hanhury,  L.  R.  2  H.  L.  1.     Upon  the  questions  what  Wiiat  amounts 
amounts   to   taking   possession,  and  when  a  person  can  be  said   to   be  to  talving 
moi  tgagee  in  pos>ession,  see  Noyes  v.  Pollock.  32  Ch.  Div.  53-;  Stanley  v.  possession. 
Grmidy,  22  Ch.  D    478 ;  Gret-n  v.  Marsh,  2  Q.  B.  (92)  .336 ;   Ward  v. 
Carttar,  1  Eq.  29  (mortgngors  solicitor  paying  mortgage  debt  and  then 
entering  into  receipt  of  the  rents). 

(m)  Mayer  v.  Murray,  8  Ch.  D.  426,  429. 

(n)  Hall  v.  Heward,  32  Ch.  Div.  430. 

(o)  lb. 
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A  person  is  not  permitted,  on  taking  a  transfer  of  a  mort- 
gage without  the  consent  of  the  owner  of  the  equity  of 
redemption,  to  convert  interest  in  arrear,  or  an  amount  due 
to  him  for  costs,  into  principal.  (^) 

A  mortgagee  may  take  possession  of  part  only  of  the 
property  comprised  in  the  mortgage.  If  there  are  two 
independent  tenements,  he  may  take  possession  of  one,  and 
not  of  the  other,  {q)  But  it  would  appear  from  the  above 
observations  that  it  is,  in  general,  better  for  hi  i.  to  exe  cise 
his  power  of  sale,  or  to  foreclose  than  to  enter  into  posses- 
sion at  all.  He  can  avoid  the  responsibility  of  a  mortgagee 
in  poissession,  by  the  appointment  of  a  receiver  at  the 
expense  of  the  estate.  The  receiver  is  treated  as  being  for 
all  purposes  the  agent  of  the  mortgagor ;  ami  if  any  loss 
should  arise  by  the  dishonesty  or  cirelessness  of  the  receiver, 
it  will  fall  on  the  mortgagor,  (r) 

A  receiver  may  be  appointed  by  the  mortgage  deed,  or  by 
a  cotemporaneous  instrument ;  but  it  is  not  usual  to  act 
upon  the  appointment,  unless  the  interest  should  fall  into 
arrear.  When  the  mortgage  is  made  by  deed,  the  moit- 
gagee  may,  under  the  Conveyancing  Act,  1881,  s.  19,  and 
without  the  consent  of  the  mortgagor,  appoint  a  receiver  at 
any  time  after  the  mortgage  money  has  become  due.  If  he 
commence  a  foreclosure  action,  the  receiver  may  be  app' anted 
in  the  action ; — whether  the  mortgage  has  been  created  by 
deed  or  not,  and  whether  it  be  legal  or  equitable  (s),  and 
where  the  mortgagor  is  in  actual  occupation,  the  order  should 
direct  that  an  occupation  rent  be  fixed  and  that  the  mort- 
gagor do  attorn  tenant  to  the  receiver  at  such  rent  as  from 
the  date  of  the  order,  or  in  the  alternative,  deliver  up 
po.ssession  to  the  receiver.  {I)  When  an  action  for  foreclosure 
is  pending,  the  appointment  should  be  made  in  the  action 
rather  than  under  the  Act.  (m)  It  has  been  recently  held 
that  a  mortgagee  who  has  once  taken  possession  cannot  give 


ip)  Cottrell  V.  Finney,  9  Ch.  541. 

(gr)  Simmins  v.  Shirley,  6  Ch.  D.  175. 

(r)  Law  V.  G/enn,  2  Ch.  641. 

(s)  Mason  v.  Westohy,  32  Ch.  D.  206 ;  Re  Prytherch,  42  ib.  590.  Prior 
to  the  Judicature  Acts  the  Court  would  only  appoint  a  receiver  in  the 
case  of  an  equitable  mortgage  ; — as  it  was  competent  for  a  legal  mortgagee 
to  enter  into  possession. 

(0  Yurkshire,  Ac,  Co.  v.  Mullan,  35  Ch.  D.  125;  Ee  Burchnall,  W.  N. 
(93)  171. 

(«)  Tillett  v.  micon,  25  Ch.  D.  238. 
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up  possession,  and  have  a  receiver  appointed,  as  a  matter  of 
course,  (y^ 

A  legfil  mortgagee  of  business  premises,  such  as  a  hotel,  Receiver  and 
who  is  prevented  by  the  mortgagor  from  taking  possession  ™^g"||ggg  ° 
under   the   mortgage,   may   obtain,   upon   an   interlocutory  property. 
application,  an  order  for  the  appointment  of  a  receiver  and 
manager,   and   a   direction   to   the    mortgagor   to   give   up 
possession  to  the  receiver,  (lo)      But  such  an  appointment 
will  only  be   made   if  the  goodwill   of  the   business  is  in 
express  terms  included  in  the  security,  (x) 

After  judgment  for  foreclosure  absolute,  the  action  is  at  an  Receiver  not 
end ;    and    therefore   the   plaintiff  cannot   have   a   receiver  appointed 

1        r-       1         -\  ii  ^      •       ^  t-  <itter  nual 

appointed  alter  the  nnal  order,  even  though,  m  the  case  ot  foreclosure. 
an  equitable  mortgage,  the  conveyance  of  the  property  to  the 
plaintiff  remains  to  be  settled.  (?/) 

If  a   mortgagee  instead   of  appointing  or  obtaining  the  Employment 
appointment  of  a  receiver,  become  mortgagee  in  possession,  °  '^^^^  ' 
he  is  not,  while   he  occupies  that   position,  entitled   as  a 
matter  of  course  to  employ,  at  the  expense  of  the  mortgagor 
or  of  the  estate,  an  agent  to  collect  the  rents.    Tljere  must  be 
some  special    reason  for  the  employment,  (z)  e.g.,  that  the 
property  is  held  on  weekly  tenancies,  so  that  an  absolute 
owner  could  not  be  expected  to  collect  the  rents  personally.  Loss  by  agent 
Any  loss  arising  from  the  carelessness  or  dishonesty  of  such  °^  mortgagee, 
agent  will  fall  on  the  mortgagee. 

Where   the   security   of    the    property  is   but   scanty,   a  Mines, 
mortgagee   in   possession   may  open  mines  (a)  which  have 
been  previously  unopened ;  and  whether  it  be  sufficient  or 
not  he  may,  where  the  mortgage  has  been  created  by  deed, 

(v)  Re  Prytherck,  supra,  where  the  Court  appointed  the  mortgagee  27  &  28  Vict, 
receiver  without  salary  and  without  security,  the  mortgagor  not  objectmg.  c.  112. 
See,  however,  Mason  v.  Westoby,  supra.     The  Chancery  Division  has  no 
power  to  appoint  a  receiver  upon  the  petition  of  a  judgment  creditor  for  a 
Bale  under  27  &  28  Vict.  c.  112  :  Re  Nixon,  W.  N.  (86)  191. 

(w)  Truman  v.  Redgrave,  18  Ch.  D.  547 ;  Hawkes  v.  Holland,  W.  N. 
(81)  128.  The  decision  of  North,  J.,  in  Taylor  v.  Soper,  62  L.  T.  828,  is 
iiicon.-istent  with  his  Lordship's  own  subsequent  decision  in  Edgell  v. 
Wilson.  W.  N.  (93)  145.  The  Court  has  also  appointed  a  receiver  and 
manager  of  mortgaged  collieries,  because  a  receiver  could  not,  without 
pow(  rs  of  management,  receive  the  profits  of  the  security :  Campbell  v. 
Lloyd's,  &o..  Bank.  1  Ch.  (91)  136,  n. 

(x)  Whitley  v.  Challis,  1  Ch.  (92)  64.    <^-/^ 

(y)   Wills  V.  Lnff,  38  Ch.  D.  197. 

(z)  Union  Bank  v.  Ingram,  16  Ch.  D.  56. 

(a)  Millett  v.  Davey,  31  B.  470.    As  to  the  right  to  work  quarries,  see  Quarries. 
Elias  V.  Snowdon,  &c.,  Co.,  4  App.  460. 

2  P  2 
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accounts. 


Timber.  fell  timber  and  other  trees  ripe  for  cutting  and  not  planted 

or  left  standing  for  shelter  or  ornament,  (6)  and  apply  the 
sale  moneys  thereof  towards  satisfaction  of  the  mortgage 
moneys  ;  but,  with  these  exceptions,  he  may  not  commit 
waste  on  the  pi  operty. 

Advowson.  The  mortgagee  of  an  advowson  cannot  enter  into  possession 

or  quasi  possession.  If  the  living  should  become  vacant 
during  the  subsiistence  of  the  mortgage,  the  mortgagor,  and 
not  the  mortgagee,  has  the  right  to  nominate  a  clerk  for 
presentation  to  the  living,  (c) 

Mode  of  taking  In  taking  the  accounts  of  a  mortgagee  in  possession,  the 
usual  course  is  to  take  all  the  mortgagee's  receipts  (whether 
arising  from  rents,  or  from  accidental  payments  such  as 
fines  or  heriots),  and  to  plnce  them  on  one  side  of  the 
account  and  charge  them  against  the  mortgagee.  Then  on 
the  other  side  of  the  account,  credit  is  given  to  him  for  his 
principal  and  all  his  interest.  The  result  is  that  if  the  rents 
are  more  than  the  interest,  he  keeps  the  rents  without 
paying  interest  on  the  excess :  if  less,  the  mortgagor  does 
not  pay  interest  on  the  unpaid  balance  of  inteiest.  (d)  If, 
however,  tlie  mortgagor  and  mortgagee  settle  an  account 
according  to  which  the  interest  is  discharged  by  appro- 
priation of  the  rents  up  to  a  given  time,  that  account  will  in 
general,  be  binding,  (e) 

If  no  interest  was  in  arrear  when  the  mortgagee  entered 
into  possession,  and  the  interest  exceeds  the  rents  and  profits, 
the  accounts  will  be  taken  against  the  mortgagee  with 
annual  rests  ;  so  that  tlie  rents,  including  any  occupation 
rent(/)  with  which  he  ought  to  be  charged,  may,  at  the  end 
of  each  year,  be  applied,  first,  in  payment  of  the  interest, 
and  next  in  reduction  of  the  principal,  (g)  But  a  special 
case  must  be  made  for  directing  annual  rests  ;  and  they  will 


Settled 
account. 


Annual  rests. 


When 
directed. 


Share  in 
partnership. 
Mode  of 
taking 
accoujits  in 
Chambers. 

Opening  of 
accounts. 


(b)  S.  19,  sub-s.  (1)  b.  of  Conv.  Act,  1881. 

(c)  Mackenzie  v.  Robimon,  3  Atk.  559.  As  to  the  rights  of  the  mort- 
gage of  a  nhaie  in  a  [lartneraliip,  see  Whetham  v.  Dav&y,  80  Cli.  D.  579. 

(d)  Union  Bank  v.  Ingram,  16  Ch.  D.  56.  As  to  ilie  mode  of  taking 
accounts  ill  ChaniberB  generally,  see  supra.  \\  324.  et  seq.    ^o^oi 

(e)  Cockhurn  v.  Eiivmrds.  18  (Jh.  Div.  458.  Upon  the  question  when 
the  accounts  of  a  mortgagee  in  possession  will  be  opened  af c  r  they  have 
been  signed  by  the  mortgagor,  see  Eyre  v.  Hughes,  2  Ch.  D.  148  ;  Daniell 
V.  Sinclair,  6  App.  181 ;  Eyre  v  Wynn- Mackenzie,  1  Ch.  (94)  218 ;  see 
also  infra. 

(f)  Wilson  V.  Metcalfe,  1  Kuss.  537. 

(g)  Thorneycroft  v.  Crockett,  2  H.  L.  C.  256. 
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not,  as  a  rule,  be  directed  if  there  was  no  interest  in  arrear 
upon  the  mortgagee  taking  possession; — because  his  taking 
possession  is,  in  such  case,  no  in^iication  of  an  election  on  his 
part  to  be  paid  off  in  diiblets,(^)  nor  will  annual  nsts  be  Excess  of 
directed  if  the  excess  of  the  rents  is  but  trifling;  (i)  nor  if,  ''*^.°^.^ 

.        ,  „  trifling. 

when  possession  was  taken,  the  property  was  m  danger  of  p .  . 

being^ruined,  e.g.,  for  want  of  repair ;    or   in  the  case  of  danger  of 

leaseholds,  forfeited  for   breach  of  covenant^even  though  ^emg  ruined. 

there  was  no  interest  in  arrear ;  (y)    and  if  the  mortgagee  Mortgagee  not 

enter  under  such  circumstances  that  he  is  not  liable  to  annual  '''^^'^  *° 

rests,  he  will  not,  as  a  rule,  become  so  liable  afterwards,  (h)  sequent  to 

But  he  will  become  liable  to  annual  rests,  so  as  to  charge  eutry. 

him   with   compound   interest,   if    he    be   afterwards   fully  Mortgagee 

paid.  (M)     Moreover  if  the  mortgagee  sells  a  considerable  ' 

portion  of  the  property  under  his  power  of  sale,  he  must  pi-operiy. 

apply  the  sale  moneys,  fi.rst  in  payment  of  his  interest  and 

costs,  and  then  in  reduction  of  the  principal ;  so  that  the 

account  may  be  continued  with  a  diminished  debt.     He  is 

bound  so  to  do,  even  if  the  interest  was  in  arrear  when  he 

entered  into  possession ;  and  a  like  rule  applies  where  the 

mortgagee  sells  one  of  two  projDerties  comprised  in  distinct 

mortgages  held  by  him.  (V) 

If  the  interest  on  a  mortgage  debt  be  reserved  by  the  deed  Reduction  of 

at  a   given  rate,  e.q.  four    per    cent,   with   a   provision  for '°'*^^y*' "'^ 

.        ,  "^  '  .  ^  .  punctual 

increasing  it,  e.g.  to  five  per  cent,  if  not  regularly  paid,  the  payment, 

provision  will  be  void  as   being  in  the  nature  of  a  penalty 

against  which  Equity  would  relieve  :  but  if  the  larger  inteiest 

be  reserved  by  the  mortgage  deed,  a  stipulation  reducing  it 

to  the  lower  rate,  in  case  of  punctual  payment,  is  good,  (to) 

A  mortgagee  who  has  taken  possession  in  consequence  of  the  Mortgagee  in 

mortgagor's  default  is  in  such  case  entitled  to  interest  at  the  possession; 

(li)  Nelson  v.  Booth,  3  D.  &  J.  122 ;  National,  rf-c.  Bank  v.  United,  &c., 
Co..  4  App  392,  wliere  it  was  held  (fullowing  Incorporated  Society  v. 
Richards,  1  Dr.  &  VV.  334),  that  annual  rtsts  would  be  directed,  even 
though  no  interest  was  in  arrear,  if  the  mortgagee  set  up  a  title  adverse  to 
\hat  of  the  murtijagor. 

(i)  Gould  V.  Tancred,  2  Atk.  534. 

(i)  Patchy.  Wild,  30  B.  102. 

(k)  Davis  v.  May,  19  Ves.  383;  Scholefield  v.  Lockwood,  32  B.  439; 
Ashicorth  v.  Lord,  36  Ch.  D.  550. 

(A;/i)  Ashworth  v.  Lord,  supra. 

(0  Thompson  v.  Hudson,  10  Eq.  497. 

(m)  Wlien  a   mortgage  d^bt  is  payable   by  instalments,  a   provision  Debt  payable 
making  the  whole  amount  immediately  payable  on  any  default  will  not  by  instalments 
be  considered  as  a  penalty  :    Wallingford  v.  Mutual  Society,  5  App.  686.      — penalty. 
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higher  rate,  even  though  no  interest  was  in  arrear  at  the 
time  of  taking  possession,  (n) 

(1)  A  mortgagor,  so  long  as  his  right  to  redeem  subsists, 
shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at 
reasonable  times,  on  his  request  and  at  his  own  cost,  and  on 
payment  of  the  mortgagee's  costs  and  expenses  in  this  behalf, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts  from 
the  documents  of  title  relating  to  the  mortgaged  property  in 
the  custody  or  power  of  the  mortgagee.  (2)  This  section 
applies  only  to  mortgages  made  after  the  commencement  of 
this  Act,  and  shall  have  effect  notwithstanding  any  stipula- 
tion to  the  contrary,  (o) 

Before  the  Conveyancing  Acts  came  into  operation,  a  mort- 
gagor had  no  right,  upon  paying  off  the  mortgage,  to  compel 
the  mortgagee  to  execute  a  transfer  of  the  mortgage  to  a 
third  person,  (p)  This  right  has  now  been  conferred  by 
s.  15  of  the  Act  of  1881  (c.  41,  amended  by  s.  12  of  that  of 
1882,  c.  39).  (5) 

These  sections  apply  to  the  lien  which  a  joint  stock 
company  usually  has  on  its  shares  under  its  articles  of 
association  in  respect  of  moneys  owing  from  shareholders  to 
the  company,  (r) 

The  mere  fact  that  a  charge  has  been  paid  off  does  not 
decide  the  question  whether  it  is  extinguished.  If  it  is  paid 
off  by  a  tenant  for  life,  without  any  expression  of  his  inten- 
tion, he  will  retain  the  benefit  thereof  against  the  inheri- 
tance. It  is  presumed  in  such  case,  that  his  intention  was 
to  keep  it  alive,  because  it  is  manifestly  for  his  benefit.  On 
the  other  hand,  when  the  charge  is  paid  off  by  an  owner  in 
fee  simple  or  in  tail,  the  presumption  is  the  other  way ;  but  in 
either  case,  the  person  paying  off  the  charge  can,  by  expressly 
declaring  his  intention,  either  keep  it  alive  or  destroy  it.  If 
there  is  no  reason  for  keeping  it  alive,  then  Equity  will,  in 

(n)  Union  Bank  v.  Ingram,  16  Ch.  D.  53;  Bright  v.  Campbell,  41  ib. 
388  ;  Laiv  v.  Glenn,  2  Ch.  634. 

(o)  As  to  the  law  in  this  respect  before  the  passing  of  this  Act,  see 
Chichester  v.  M.  of  Donegall,  5  Cli.  502. 

As  to  the  right  of  a  director  or  member  of  a  joint  stock  company,  under 
this  section,  to  inspect  trust  deeds  executed  to  secure  moneys  due  upon 
debentures  issued  by  the  company,  see  Burn  v.  London,  &o.,  Co.,  W.  N. 
(90)  209 

(^)  Dunstan  v.  Patterson,  2  Ph.  345. 

\q)  See  ISmithett  v.  Hesketh,  44  Ch.  D.  16G ;  Alder  son  v.  Elgey,  26  ib. 
567  ;  Teevan  v.  Smith,  20  Ch.  Div.  724  (before  the  Act  of  1882). 

()•)  Everitt  v.  Automatic,  &c.,  Co.,  3  Ch.  (92)  506. 
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the  absence  of  any  declaration  of  intention,  destroy  it;  but 
if  there  is  any  reason  for  keeping  it  alive,  such  as  the  exist- 
ence of  another  incumbrance,  or  the  fact  that  it  will  other- 
wise be  for  the  advantage  of  the  person  who  pays  it  off, 
Equity  will  not  destroy  it.  (s) 

A  trustee  under  the  bankruptcy  of  the  mortgagor  does  not,  Purchase  by 
by  purchasing  the  property  from  tlie  first  mortgagee  upon  a  ba^ikrupt 
sale  under  his  power,  extinguish  the  first  mortgage,  or  make  mortgagor, 
the  second  mortgngee  the  finst  incumbrancer;  nor  does  such 
a  purchase  extinguish  the  right  of  the  second  mortgagee  to 
redeem.  (^) 

When  the  piincipal  money  due  on  a  legal  mortgage  is  not,  Notice  to  pay 
with  the  interest,  paid  on  the  day  appointed  for  payment, 
the  moi  tgagee  is  entitled  to  six  months'  notice  of  the  mort- 
gagor's intention  to  pay  oif  the  principal,  or  to  be  paid  six 
months'  prospective  interest  in  lieu  thereof;  and  if  the 
amount  due  to  him  be  not  paid  or  tendered  on  or  before  the 
day  fixed  by  the  notice,  he  will  be  entitled  to  a  fresh  notice, 
or  to  six  months'  additional  interest.  But  if  a  tender  be 
made  of  the  full  amount  due  to  the  mortgagee  and  be  refused 
by  him:  or  if  through  any  otlier  default  of  his,  the  amount 
be  nor  then  paid,  all  interest  will  thenceforth  cease,  (u)  The  Fund  in  Court. 
rules  above  stated  apply  to  a  mortgage  of  a  fund  in  Court ;  (v) 
but  not  to  a  temporary  loan,  e.g.  an  equitable  mortgage  of  Temporary 
land  by  deposit  of  title  deeds,  whether  with  or  without  a 
memorandum  of  depo^it ;  (w)  nor  to  a  case  where  the  mort- 
gai:ee  has  taken  steps  to  compel  payment  of  his  debt ;  (cc)  Proceedings  by 

or  has  proved  his  debt  in  an  administration  action,  (y)     Nor  mortgagee  to 

•  111  p  11  1         compel  pay- 

Will  the  mortgagee  of  a  fund  in  Court  who  has  consented  to  ment. 

an  order  for  payment  on  a  given  day,  be  entitled  to  a  fresh  Payment  out 

notice,  merely  because  it  has  not  been  possible  to  draw  up  or  o'  Court;— 

complete  the  order  till  after  that  day.  (z) 

(«)  Re  Pride,  2  Ch.  (91)  141.     Compare  Re  Jones,  2  Ch.  (93)  461.     ^^^ 
(<)  Bell  V.  Sunderland,  <fcc.,  Society,  24  Ch.  D.  618. 
(m)  Greenwood  v.  Sutcliffe,  1  Ch.  (92;  9. 
{v)  Smith  V.  S.,  3  Ch.  (91)  550. 
Iw)  Fitzcier aid's  Trustee  v.  Mellersh,  1  Ch.  (92)  385. 
(x)  Re  AlcocJc,  23  Ch.  Div.  372 ;  Letts  v.  Hutchins,  13  Eq.  176 ;  Smith 
V.  S.,  supra. 

(7/)  Mntson  V.  Swift,  5  Jur.  645. 
(2)  Re  3Ioss,  31  Ch.  D.  90. 
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Section  VI. — Priorities  of  Mortgages. 

If  a   person  who   is   the   legal   and   equitable   owner   of 
property  make  an  equitable  mortgage  by  deposit  in  favour 
of  A. ;  and  afterwards  execute  a  legal  mortgage  of  the  same 
property  in  favour   of  B.,  B.   having,  at  the  date   of  his 
mortgage,  notice  of  A.'s  equitable  security,  A.'s  mortgage 
is   of  course   payable   in    priority   to   B.'s — ^having   regard 
to  the  maxim    Qui  prior   est    tempore  potior   est  jure.     This 
maxim   applies  in  absence   of  some  countervailing    equity 
to   all  mortgage  securities  whether  legal   or  equitable,  in- 
cluding  securities  by  deposit   of  shares  in  a  company,  (b) 
But    if  B.    advanced    his    money    without    notice,   either 
actual  or  constructive,  (c)  of  A.'s  security,  then  B.,  the  legal 
mortgagee,   would,   as   a   rule,  be   entitled   to   be   paid   in 
priority  to  A. ; — according   to   the   maxim  that  where  the 
equities  are  equal,  the  law  shall  prevail.     Here  the  equities 
of  A.  and  B.  would  be  equal ;  for  each  bond  fide  advanced 
his  money,  reasonablj^  supposing  that  he  was  acquiring  a 
first    mortgage,    though    B.'s  supposition   was  erroneous  in 
point  of  fact.     Still  B.,  having  taken  the  precaution  to  obtain 
the  legal  estate,  and  having  an  equitable  title  as  good  as 
that  of  A.,  his  (B.'s)  security  would  have  priority  over  A.'s, 
although  subsequent  in  point  of  time,  (d)    On  this  principle 
a  trustee  who  has  the  legal  estate,  and  takes  from  his  cestui 
que  trust,  an  assignment  of  the  equitable  interest  by  way  of 
security  for  money  advanced  to  the  cestui  que  trust,  can  avail 
himself  of  the  legal  estate  as  a  protection  against  a  prior 
incumbrance  of  which  he  had  no  notice,  (e) 

The  Court  will  not  postpone  a  prior  mortgage  conferring 
the  legal  estate  (/)  to  a  subsequent  mortgage  conferring  only 

(/;)  Society,  &c.,  v.   Wallcer,  11   App.  20  ;  Mnore  v.  N.   W.  Bank,  2  Ch. 

Legal  interest    (91)599;  Colonial  Bank  v.  Cady,  15  App.  2ii7.     As  to  the  quasi  legal 

stock  or  shares,  iutercbt  in  stock  or  shares  subji  ct  to  the  provisions  of  the  Companies 

Claiist'S  Acts,  see  Nanney  v.  Morgan,  37  Oli.  Div.  352 ;  Colonial  Bank  v. 

Whinney,  11  App.  426  ;  Barton  v.  Aorth,  d'c,  Co.,  38  Ch.  D.  458;  Barton 

V.  L.  &  N.  W.  By.  Co.,  24  Q.  B.  Div.  77 ;  Fou-ell  v.  London,  <£'c.,  Bank, 

1    Ch.  (93)  610 ;  of  tiie  Companies  Acts,  1862  to  1890 ;  Society,  &c.,  v. 

Walker,  11  App.  29 ;  Moore  v.  N.  W.  Bank,  2  Ch.  (91)  603.     As  to  trusts 

Trusts,  &c.,  ot    ^^^  equitable  rii,-hts  in  ships,  see  the  Merchant  Shipping  Act,  1894  (c.  60), 

sl^'PS-  ss.  56  and  57  ;  Black  v.  miliams,  W.  N.  (94)  206. 

(c)  As  to  constructive  notice,  see  supra,  pp.  501-504, 
Id)  Filcher  v.  Rawlins,  7  Ch.  259. 
(e)  Newman  v.  A^.,  28  Ch.  D.  674. 

(/  )  Such  a  mort;;age  will,  for  the  sake  of  brevity,  be  referred  to  in  the 
following  pages  as  a  legal  mortgage  ;  while  the  term  equitable  mortgage 
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an  equitable  interest,  on  the  ground  of  any  mere  carelessness  Legal 

or  want  of  prudence  on    the    part  of  the  mortgagee ;    e.g.  J^ortgagee. 

carelessness  on   the  part  of  the   directors  of  a  joint  stock 

company  in  having  entrusted  the  mortgagor,  who  was  their  . 

secretary,  witli  a  duplicate   key  of  tire  safe  in  which  the 

title  deeds  were  kept,  and  thereby  enabling  him  to  create 

a  subsequent  security,  (j/^ 

Where  a  legal  mortgagee  or  purchaser,  upon  lending  or  Enquiry  for 
paying  his  money,  has  made  no  enquiry  for  the  title  deeds,  *'*'^®  deeds. 
he   is   liable  to  be   postponed   to   a   pre-existing   equitable 
estate;  (Ji)  or  to  a  subsequent   equitable   owner,  who   has    1 
used  due  diligence  in  enquiring  for  the  deeds.  (^) 

The  Court  will  postpone  the  prior  legal  estate  to  a  subse-  Fraud. 
quent  equitable  estate :  (1)  where  the  owner  of  the  legal 
estate  has  assisted  in  or  connived  at  a  fraud  which  has  led 
to  the  creation  of  a  subsequent  equitable  estate,  without 
notice  of  the  prior  legal  estate  (of  which  assistance  or  con- 
nivance, the  omission  to  use  ordinary  care  in  enquiring  after 
or  keeping  title  deeds,  may  be,  and  in  some  cases  has  been, 
held  to  be  sufficient  evidence,  when  such  conduct  cannot 
otherwise  be  explained;  (/)  )  (2)  where  the  owner  of  the  Mortgagor 
legal  estate  has  constituted  the  mortgagor  or  a  third  party  ^g'^°*  *2  '"^'^^ 

,.  .,  ,.  .  Ti  money  for 

his  agent,  with  authority  to  raise  money,  and  the   estate  mortgagee. 

thus  created  has,  by  the  fraud  or  misconduct  of  the  agent, 

been  represented  as  being  the  first  estate.  (¥)   But  the  first  Reasonable 

mortgagee  will  retain  his  priority,  if  he  has  made  enquiry  ^^^^^^  ^°J 
/.        1       T      -1  11  •       T  -IT  n     \     •     non-produc- 

lor  the  deeds,  and  has  received  a  reasonable  excuse  tor  their  tion  &c. 


will  include  not  only  an  equitable  mortgage  strictly  so  called,  but  also  a 

security  which  is  in  the  form  of  a  lej,'al  mortgage ;  but  does  not  confer  the 

legal  estate ; — e  ther  by  reason  of  its  being  only  a  mortgage  of  the  equity 

of  redemption,  or  by  reason  of  ttie  legal  estate  bi-ing,  for  some  other 

reason,  left  outstanding.     In  'lliompson  v.  Clark,  11  W.  K.  23,  it  was  held 

tbat  a  "legal  mdrtgaire  "  of  a  sliip  must  be  a  tirst  mortgage. 

(g)  Northern,  d'c,  Co.  v.   Whipp,  26  Ch.  Div.  -tO-l ;  Be  Ingham,  1  Ch.  Pledge  of 

(93)  352;   Colonial  Bank  v.   Cady,  15  App.  267  (pledge  of  shares  in  a  shares. 

foreign  company).     But  as  to  the  effect  of  constructive  notice  in  such  r<„„..+ „*;. 

II       jT     7       oj  7  TOT7I      RKn  LonstructH 

case,  see  Mmnfora  v.  c>iolnva»ser,  18  liq.  o5b.  notice 

(7i)  Worthington  v.  Morgan,  16  Sim.  547  ;  Lloyd's  Banking  Co.  v.  Jones, 
29  Ch.  D.  222. 

(i)  Clarke  v.  T aimer,  21  Ch.  D.  124;  Northern,  &c.,  Co.  v.  Wliipp, 
26  Ch.  Div.  494. 

(j)  Northern.  &c.,  Co.  v.  Whipp,  supra. 

Qi)  Ferry- Herrirk  v.  Attwood,  2  D.  &  J.  21 ;  Northern,  &c.,  Co.  v.  Wliipp, 
supra;  Brocklesby  v.  Temperance,  6rc.,  Society,  3  Ch.  (93)  130;  Bentinck 
V.  London,  &c..  Bank,  2  Ch.  (93)  121. 
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noTi  delivery;  (I)  and  also  where  lie  has  received  some  only 
of  the  deeds  under  a  reasonable  belief  that  he  was  receiving 
the  whole  of  them,  (m) 

Since  the  Judicature  Acts,  the  Chancery  Division  has 
jurisdiction  on  the  application  of  the  legal  owner  of  title 
deeds  to  order  them  to  be  delivered  up  by  a  purchaser  for 
value  without  notice ;  (n)  but  not,  in  general  in  a  fore- 
closure action  to  order  the  delivery  up  of  deeds  executed 
subsequently  to  the  plaintiff's  security,  and  dealing  only 
with  the  title  to  the  equity  of  redemption,  (o) 

The  position  of  a  mortgagee  who  has,  upon  hond  fida  ad- 
vancing his  money,  obtained  the  leiial  estate  and  possession 
of  the  title  deeds,  without  notice  of  any  prior  incumbrrtnce 
is,  as  a  rule,  so  secure,  that  it  cannot  be  improved  by  any 
subsequent  dealings  with  the  deeds ;  and  therefore  in  the 
example  above  given,  the  directors  of  the  company  could 
tave  no  motive  fur  desiring  that  their  deeds  should  be  taken 
out  of  the  safe,  and  their  title  thereby  clouiled.  Bur  where 
the  conflicting  claims  for  priority  arise  between  mortgagees 
having  on  y  equitable  interests,  mere  carelessness  or  want 
of  prudence,  or  due  diligence,  may  be  suffii-ient  to  postpone 
an  incumbrancer  who  is  prior,  to  one  who  is  subsequent  in 
point  of  date.  (/>)  In  such  a  case  the  Court  generally  lias 
to  consider  which  of  the  claimants  has  the  better  equity. 
This,  the  Ccmrt  will  usually  do  quite  iiTCSjiective  of  the 
maxim  Qui  prior  est  tempore  potior  est  jure,  which  will  only  be 
acted  on  by  way  of  last  resoit.  An  equitalile  mortgagee 
who  obiains  possession  of  the  title  deeds  will,  as  a  rule, 
accjuire  a  better  equity  than  one  who  f;iils  so  to  do.  (g)  So 
also  if  an  owner  of  deeds  has  placed  them  under  the  control 
of  another,  and  has  authorised  him  to  j)ledge  them  for  a 
certain  sum,  then  if  the  latter  has  pledged  them  for  ujore 
with  a  pel  sun  dealing  with  him  hond  fide,  and  without  notice 


(J)  Hewitt  V.  Loosemore  9  Ha.  4.'i8  ;  Agra  Bank  v.  Barnj,  L.  R.  7  H.  L. 
135  ;  Manners  v.  Meio,  29  (Jb.  D.  725;  Norihern,  &i:,  Co.  v.  Whipp,  supra; 
but  !-ee  Mdxjidd  v.  Burton,  17  Eq.  15  ;  Mmnfoid  v.  iStolnmsser,  18  Kq.  55(J. 

(m)    '■utcli_ffe  v.  Jiarmml,  6  Cli.  {552  :  li^  Ingham,  1  Ch.  (93)  3;»2. 

(n)  Ue  Cooper,  20  (Jh.  Div.  611  ;  Manners  v.  Mew,  supra;  Be  Ingham, 
supra. 

(o)  Greene  v.  Foster,  22  Ch.  D.  566. 

(p)  National,  d-c,  Bank  \.  Jackson,  33  Ch.  Div.  1. 

((j)  Bice  V.  B.,  2  Dr.  81 ;  Layard  v.  Maud,  4  Eq.  397;  Gordon  v.  James, 
30  Ch.  Div.  249;  Spencer  v.  Clarke,  9  Ch,  D.  137,  142  (policy  of 
assurance). 
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of  tlie  limit  of  his  authority,  the  owner  of  those  deeds  canBot 
redeem  them  without  paying  the  full  amount  advanced  upon 
them,  (r)  So  also  an  equitable  mortgagee  who  omits  to 
make  enquiries  the  answer  to  which  would  probably  have 
led  to  the  discovery  of  a  fraud,  will  lose  the  priority  to  which 
he  otherwise  might  have  been  entitled.  («)  But  an  equitable  Deposit  of 
mortgagee  who  has  obtained  some  only  of  the  title  deeds,  ^ggjg° 
will  not  lose  his  priority  over  a  mortgagee  with  whom  the 
remaining  deeds  have  been  afterwards  deposited,  if  he  re- 
ceived the  same  on  the  faith  of  the  mortgagor's  statement 
that  he  was  receiving  the  whole  of  them,  (t) 

Upon   a   like   principle,  where  a  third  mortgagee  lends  Building 
money  to  enable  a  mortgagor  to  pay  off  a  first  legal  mort-  g? Tut'  L 
gage  to  a  building  society,  and.  obtains  possession  of  the  title  receipt ; 
deeds,  and  also  of  the  mortoragre  deed  to  the  society,  with  a  further 

advauces 

statutory  receipt  indorsed  thereon  or  annexed  thereto,  and 
countersigned  pursuant  to  the  BuiLling  Societies  Act,  1874 
(c.  42),  s.  42,  he  will  be  considered  to  have  a  better  equity, 
and  a  better  right  to  call  for  the  legal  estate,  than  a  second 
mortgagee  of  whose  incumbrance  he  had  no  notice  on  ad- 
vancing his  money ;  and  the  legal  estate  in  the  property 
will  vest  in  such  third  mortgagee  under  that  section.  (iC) 
A  like  rule  applies  where  the  receipt  is  duly  signed  by  the 
trustees  of  a  building  society  certified  under  the  Act  of  6  &  7 

(r)  Brockleshy  v.  Temperance,  &c.  Society,  3  Ch.  (93)  140. 

(s)  Spencer  v.  Clarke,  supra;  National,  d'c.  Bank  v.  Jackson,  33  Cli. 
Div.  1. 

(0  Dixon  V.  Miicklesfon,  8  Cli.  155. 

(w)  Fourth,  &c.  Society  v.  Williams,  14  Ch.  D.  140.  As  to  the  effect  of 
the  statutorv  receipt  as  against  the  society,  see  Harvey  v.  Municipal,  &c. 
Society,  26  Ch.  D.  273. 

As  to  the  borrowing  powers  of  building  societies,  see  s.  15  of  this  Act,  Borrowing 
and  s.  14  of  the  Act  of  1894  (c.  47).     Neath,  &c.  Sorieti/  v.  Luce,  43  Ch.  D.  powers  of 
158;  Re  West,  &c.  Society,  45  ib.  463;  Looker  v.  Wrigley,  9  Q.  B.  D.  397;  buiMing 
Sheffield,  &c.  Society  v.  Aizlewood,  44  Ch.  D.  412  ;  Murray  v.  Scott,  9  App.  societies. 
519.     As  to  the  riglits  ot  niortgigees  of  and  lenders  to  building  societies 
having  no  power  to  borrow,   &c.,  see  Brooks  v.   Blackburn,  &c.  Society, 
9  App.  857,  29  Ch.  Div.  902;  Ex  parte  Watson,  21  Q.  B.  D.  30 J  ;  Portsea, 
&c.  Society  v.  Barclay,  3  Ch.  (94)  86. 

By  ss.  16,  34-36  of  the  Art  of  1874,  as  amended  by  the  Building  Arbitration. 
Societies  Acts,  1884  (c.  41),  and  1894  (s.  20),  provision  is  made  for 
referring  disjtutes  to  arbitration.  See  Mulkurn  v.  Lord,  4  App.  182 ; 
Municipal,  &c.  Society  v.  Kent,  9  App.  260  (liefbre  the  Act  of  1884); 
Western,  &c.  Society  v.  Martin,  17  Q.  B.  Div.  609 ;  Walker  v.  General,  d-o. 
Society,  36  Ch.  Div.  777:  Christie  v.  Northern,  d:c.  Society,  43  Ch.  D.  62; 
Norton  v.  Counties,  <fcc.  Society,  W.  N.  (94)  212 ;  Municipal,  &c.  Society  v. 
Richards,  39  Ch.  Div.  372. 
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Will.  4,  c.  32 ;  (v)  and  the  third  mortgagee  will  also  be  en- 
titled to  priority  under  the  like  circumstances  in  respt^ct  of 
moneys  advanced  to  the  mortgagor  at  the  time  of  payiug  off 
the  building  suciety,  (w)  If,  under  like  circumstances,  a 
building  society  be  paid  off  by  the  mortgagor,  and  the 
mortgage  deed  and  muniments  of  title  be  handed  to  him,  any 
concealed  puisne  incumbrances  which  he  may  have  affected 
would,  prima  facie,  rank  for  the  purposes  of  priority, 
according  to  their  respective  dates,  (»)  and  even  where  the 
building  society  has  been  paid  off  by  a  third  mortgagee,  the 
priority  of  such  third  mortgagee  would  be  the  same  as  stated 
above,  if  instead  of  taking  a  statutory  receipt  from  the 
building  society,  the  property  were  first  reconveyed  to  the 
mortgagor,  and  then  conveyed  by  him  to  the  third  mortgagee, 
to  secure  the  moneys  advanced  by  him.  (jj) 

If  a  person  bond  fide  lends  money  by  way  of  mortgage  to 
a  person  who  executes  tlie  mortgage  deed  by  forging  the 
name  of  the  true  owner  of  the  property,  the  deed  is  simply 
void,  except  that  it  will  carry  any  beneficial  interest  which 
the  forger  may  have  in  the  property.  The  supposed  mort- 
gagee will,  in  such  case,  be  bound  to  deliver  up  the  mortgage 
deed  to  the  real  owner  of  the  property,  with  any  title  deeds 
deposited  with  him  on  advancing  his  money,  (z)     The  rule 

(«)  See  s.  5.  This  Act  is  repealed  by  s.  7  of  the  Act  of  1874;  but  the 
repeal  was  not  to  affect  any  subsiating  society  until  it  should  have 
obtained  a  certificate  of  incorporiition  under  'he  ni'W  Act.  See  also  the 
Buihiing  Societu'S  Act,  1875  (c.  9),  1877  (c.  63),  and  1884  (c.  41). 

Upon  the  question  how  far  a  njeinber  of  a  building  society  is  bound  by 
an  alteration  of  its  rules,  see  Bradbttrtj  v.  Wild,  1  Ch.  (93)  377;  Pepe  v. 
Cihj,&c.  Society,  2  Cli.  (93)  311;  Barnard  y.  Tomson,  1  Ch.  (y4)  374- 
Kemp  V.  Wright,  2  Ch.  (94)  462,  nversed  W.  N.  (94)  179. 

(r«)  Hosking  v.  Smith,  13  App.  582,  overruling  on  this  point,  Pease  t. 
Jackson,  3  Ch.  576,  and  Robinson  v.  Trevor,  12  Q.  B.  Div.  423. 

(x)  Fourth,  dc.  Society  v.  Williams,  14  Ch.  D.  140.  ^-^^ 

(y)  Carlisle,  &c.  Co.  v.  Thompson.,  28  Ch.  D.  398.  As  to  the  amounts  to 
which  a  building  society  or  its  liquidator  is,  on  redemption  or  upon  selling 
under  a  power  of  sale,  entitled  to  bt-  paid  or  to  ntain  in  rer<pt'Ct  of  lini  s 
or  interest  or  towards  the  costs  of  winding  up  and  debts,  !-ee  Re  Goldsmith, 
10  Ch.  41;  Harvey  v.  Municipal,  &c.  Society,  26  Ch.  Div.  273;  Re 
W.  London,  <f-c.  Society,  2  Ch.  (94)  352. 

(z)  Boursot  V.  Savage,  2  Eq.  134 ;  Re  Cooper,  20  Ch.  Div.  612  ;  Taylor  v. 
Russell,  A.  C.  (92)  244;  Onward,  *c.  Society  v.  Smithson,  1  Cli.  (93)  13; 
Brockleshy  v.  Temperance  d'c.  Society,  3  Ch.  (93)  130. 

As  to  the  effect  of  tlie  filling  up  and  handiuir  over  without  re-execution 

s  of  transfers  of  shares  in  a  corapiitiy  originally   executed   in   blank,   see 

Societe,d-c.  V.  Wcdker,  11  App.  '.iO ;  Re  Queensland,  dc.  Co.,  3  Ch  (94)  181; 

Powell  V  London,  dc.  Bank,  1  Ch.  (93)  610,  2  Ch.  (1-3)  560  (shures  subject 

to  Companies  Clau-es  Act).     As  to  tlie  equities  between  a  i)rior  mortgagee 
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is  tlie  same  if  a  person  procures  the  execution  of  a  deed  by  Deed  procured 
the  true  owner  by  means  of  a  misstatement  or  misrepresenta-  ^^  fiaud,  &c. 
tion  ;  e.g.  if  the  latter  executes  a  lease  on  the  faith  of  a 
statement  that  it  is  a  relense ;  but  if  a  person  executes  a 
convej'ance  to  his  own  solicitor  or  agent,  knowing  that  the 
deed  affects  the  property  thereby  dealt  with,  but  in  full  re- 
liance upon  the  statements  of  the  solicitor  or  agent,  who 
procures  his  signature,  without  fully  informing  him  of  its 
true  effect,  he  is  liable  to  be  postponed  to  a  subsequent 
mortgagee  who  lias,  by  means  of  the  deed,  been  induced  to 
part  with  his  money ;  even  though  the  interest  of  the  latter 
be  only  equitable,  (a) 

So  also  an  equitable  mortgagee  who  has  carelessly  allowed  Allowing  deeds 
the  title  deeds  to  remain  in  the  possession  of  the  mortgagor,  *°  ''en^f «  "^ 
and  thereby  enabled  him  to  commit  a  fraud,  will,  as  a  rule,  mortgagor. 
be  postponed  to  a  subsequent  equitable  incumbrancer  who 
has  obtained  possession  of  the  deeds,  (6)   or  who  has  used 
diligence  in  ascertaining  in  whose  possession  they  were,  (c) 
If  an  equitable  mortgagee  in  a  case  of  this  kind,  knowing 
that  there  are  title  deeds  in  existence,  neglects  to  ask  for 
them,  he  is  knowingly  taking  an  incomplete  security,  and 
is  therefore  liable  to  be  postponed,  (d)     But  when  a  mort-  Leases  agreed 
gagor  covenanted  on  the  deposit  with  a  bank,  by  way  of  ^^  ^^  granted. 
equitable  mortgage,  of  a  building  agreement,  under  which 
leases  were  to  be  granted  of  houses  when  built,  to  mortgage 
the  leases  when  granted,  it  was  held  by  the  Court  of  Appeal 
that  the  bank  had  not,  by  omitting  to  give  notice  to  the  lessors 
of  their  security,  lost  its  priority  over  a  subsequent  mort- 
gagee by  deposit  of  the  leases  when  granted,  though   the 
latter  had  advanced  his  money  without  notice  of  the  security 
held  by  the  bank,  (e) 

A  vendor  of  real  estate  who  executes  or  signs  a  deed  or  Loss  of 
other  document  acknowledging   the    payment    of  purchase  ^^i^dor's  hen. 
money  which  he  has  not  received,  will  lose  his  lien  for  the 


to  wliora  forged  deeds  have  been  deposited,  and  a  subsequent  mortgasree  Equities  be- 
who  has  obtaintd  possession  of  the  genuine  deeds,  see  Keate  v,  Phillips,  tween  holders 
18  Ch.  D.  560  ;   Taylor  v.  Russell,  A.  C.  (92)  244.  of  forged  and 

(a)  National,  &c.  Bank  v.  Jackson,  33  Ch.  Div.  10;  Hunter-^.  TTaZiers,  genuine  deeds, 
7  Ch.  75. 

(&)  Farrand  v.  Yorkshire,  &c.  Co.,  40  Ch.  D.  182. 

(c)  Clarke  v.  Palmer,  21  Ch.  D.  129. 

(d)  Union  Bank  v.  Kent,  39  Ch.  Div.  245. 
(c)  lb. 
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purchase  money  in  favovir  of  a  third  party  who  has  acted  on 
the  faith  of  the  acknowledgment.  (/)  So  also  an  equitable 
mortgagee  by  deposit  may  lose  his  priority  by  giving  up 
the  title  deeds  to  the  mortgagor  upon  a  representation  by 
him  that  he  requires  them  for  a  tem])Oiary  purpose,  and  by 
allowing  them  to  remain  in  the  possession  of  the  latter  and 
enabling  him  to  create  a  fresh  equitable  mortgage,  (g) 

If  a  ])erson  has  taken  a  conveyance  or  assignment  of 
pioperty  in  the  name  of  a  trustee  for  himself,  even  as 
absolute  owner,  and  by  entrusting  the  title  deeds  to  the 
trustee,  has  enabled  him  fiaudulently  to  deposit  the  deeds 
by  way  of  security  with  a  subsequent  equitable  mortgagee 
for  an  advance  hond  fide  made,  the  equitable  title  of  the 
latter  will  not  prevail  over  that  of  the  cestui  que  trust.  Qi) 
It  has  been  so  decided  by  the  House  of  Lords,  on  the  ground 
that  a  person  has  a  right  to  vest  pioperty  in  another  as 
trustee  for  himself,  and  to  leave  the  title  deeds  or  other 
indicia  of  ownership  in  the  hands  or  under  the  conti  ol  of  the 
trustee.  It  appears  to  have  been  considered  that  in  such  a 
case,  the  two  conflicting  equities  were  equal,  and  that  there- 
fore the  maxim  applied  Qui  prior  est  tempore  potior  est  jure. 
But  the  equity  of  the  cestui  que  trust  would  be  defeated,  if  the 
mortgagee  hond  fide  and  without  notice  of  the  trust  obtained 
the  legal  estate  or  interest  at  the  time  of  advancing  his  money. 

A  person  who  hond  fide  and  for  value  takes,  by  way  of 
pledge,  negociable  instruments  or  securities  payable  to  bearer, 
obtains  a  good  title  thereto,  even  though  the  person  who 
delivers  them  to  him  has  no  title,  (i) 


Conv.  Act,  (/)  nice   v.   R.,  2   Dr.  73 ;    Bicherton   v.   Walker,  31   Ch.   Div.   151  ; 

1881,  ss.  55  &    Shropshire  Union,  tic.  Co.  v.  Reg.,  L.  R.  7  H.  L.  510 ;  Conveyancing  Act, 


56 


Negociable 
instrument. 


1881,  ss.  55  and  56. 

(gf)  Waldron  v.  Sloper,  1  Dr.  193 ;  Shropshire  Union,  &c.  Co.  v.  Reg., 
L.  E.  7  H.  L.  510.  See  also  Re  Southampton,  16  Cb.  D.  178,  where  a 
dei  ositee  by  way  of  sub-mortgage,  who  hail  lent  tbe  deeds  to  the 
sub-mnrtgagor,  and  had  aLsu  omitted  to  give  notice  of  his  security  to  the 
ori>;inal  mortgagor,  whose  representatives  had  paid  off  the  original 
mortgage  debt,  was  held  to  have  lost  his  right  of  proof  against  the 
mortgagor's  estate. 

(/i)  Shropshire  Union,  d-c.  Co.  v.  Reg.,  supra  ;  Bradley  v.  Riches,  9  Ch.  D. 
189;  Harphamv.  ShacJclocIc,  19  Ch.  Div.  207;  Re  Vernon,  &c.  Co.,  33 
Ch.  Div.  402;  Carritt  v.  Real,  &c.  Co.,  42  Ch.  D.  2G3;  Re  Richards,  45 
Ch.  D.  589 ;  Roots  v.  Williamson,  38  Ch.  D.  485 ;  Marshall  v.  National, 
do.  Banlc,  W.  N.  (92)  34. 

(i)  Londo7i,  <fcc.  Bank  v.  Simmins,  A.  C.  (92)  201 ;  Bentincli  v.  London 
dec.  Bank,  2  Ch.  (93)  120  ;  VenaUes  v.  Baring,  3  Ch.  (92)  537.  See  S.  C. 
upon  the  queetion,  what  is  a  "  negociable  instrument." 
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When  the  property  compi  ised  in  a  mortgage  consists  of  Priority  by 
real  or  leasehold  estate  situated  in  a  register  county,  (^  y)  a '"'^S's'i'^tion. 
mortgagee    by    registering     his    incumbrance,    will    obtain 
priority  over  an  unregisteied  mortgage   of  earlier  date   of 
which  he  had  no  notice,  actual  or  constructive,  at  the  time 
when  he  advanced  his  money.     These  rules   apjjly  even  if  Equitable 
the  registered  moitgage  be  equitable,  and  the  other  legal ;  ™°''*S''*se- 
and  the  priority  thus  obtained   will  not  be  afifiected  by  the  Subsequent 

PIT  1-1  r  -I  •  -I  registration 

fact  of  the  latter  having  been  afterwards  registered,  even  on  of  earlier 

the  same  day  as  the    former,  (/c)     But   no    priority  can  be  incumbrance. 

thus  gained  by  an  incumbrancer,  if  he  had  any  notice  of  the 

earlier  incumbrance  before  parting  with  his  money.  (/)     A  Unregistered 

pui-chaser  or  mortgagee,  however,  is  not  bound  to  enquire  '^^'^'**- 

about  deeds  and  documents,  memorials  of  which  have    not 

been  registered,  and  of  w  hich  he  has  no  notice,  (to) 

A   purchaser  of  land  in  a  register   county  is   bound  to  Enquiry  as  to 
enquire  for  and  examine  the  deeds  and  documents,  memorials  registered 
of  vvhich  are  registered ;  (n)  but  no  pi'iority  will  be  gained 
by  the  registration  of  a  forged  deed.  (o).  Forged  deeds. 

A  memorandum  of  deposit  or  of  further  charge  must  be  Memorandum 
registered  under  the  Middlesex  and  Yorkshire  Eegistry  Acts  *^^  deposit. 
of  Queen  Anne,  (jp)      Notice   of   a   first  mortgage  does  not  Enquiry  as  to 
impose  on  a  subsequent  incumbrancer  the  duty  of  making;  '"'■*^"6'' 

'  ^  -,  ,  advances. 

enquiry  of  the   first  morto-agee ;  so   as  to  affect  such  subse- tx       ■.     -., 

^        .  .  ,  .  .  Deposit  with- 

quent  incumbrancer  with  constructive  notice  of  any  further  out  writing. 

charge,  (^q)     But  where  a  charge  on  land  was  created  by  a 

mere  deposit  of  title  deeds,  without  any  writing,  there  was 

nothing  to  register  and  no  registration  was  necessary.     The  Vendor's  lien. 

like  rule  also  applied  to  a  vendor's  lien,  (r)     Now,  however,  Yorkshire 

by  s.  7  of  the  Yorkshire  Eegistries  Act,  1884  (c.  54),  no  such  Registries  Act, 

1884-,  s.  7. 

0')  For   the  County  of  Middlesex,  see  7  Anne,  c.  20,  Land  Registry  Middlesex  and 
(Middlesex  Deeds)  Act,  1891,  c.  64.  and  Rules  made  under  the  latter  Act  y^j-jj  Keeistry 
of  8  Feb.  1892;  and  for  ^  urkshire  see  the  Yoiksliin-  Registries  Act,  1884,  ^g^g 
c.  54  (repealing  2  &  3  Anne.  c.  4 ;  6  ib.  cc.  20  &  62  ;  8  Geo.  2,  c.  6) 
amended  by  48  &  49  Vict.  c.  lie.     6  Anne,  cr.  20  &  62  are  in  Rufifhead's 
Edition  of  the  Statutes,  5  Anne,  c.  18,  and  6  Anne,  c.  35,  respectively. 

(k)  Neve  v.  Pennell,  2  H.  &  M.  170. 

(I)  Le  Neve  v.  Le  N,  Amb.  436 ;  2  Wh.  &  Tu.  L.  C.  Eq.  26 ;  Bradley 
V.  Riches,  9  Ch.  D.  189;   White  v.  Neaylon,  11  App.  171. 

(m)  Agra  Bank  v.  Barry,  L.  R.  7  H.  L.  135 ;  Kettlewell  v.  Watson,  26 
Ch.  Div.  507. 

(n)  Kettleicell  v.  Watson,  supra. 

(o)  Be  Cooper,  20  Ch.  Div.  611. 

(p)  Gredland  v.  Potter,  10  Ch.  8. 

{q)  Ib. 

(r)  Kettlewell  v.  Watson,  supra. 
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Purchaser's 
lien. 


Acts  not 
applicable  to 
sale  moneys. 


Equitable 
interests  in 
money,  choses 
in  action,  ^c. 


Trustees 
having  prior 
notice  aliunde. 


charge  or  lien  is  to  have  any  effect  against  a  registered 
assurance  for  value,  unless  and  until  a  memorandum  thereof 
shall  have  been  duly  registered  under  the  section, 

S.  7  is  confined  to  cases  of  vendor's  liens  for  unpaid 
purchase  money,  and  charges  by  deposit  of  title  deeds.  It 
does  not  apply  to  a  purchaser's  lien  for  purchase  money  or 
any  deposit  paid  in  advance ;  because  such  a  lien  does  not 
come  into  existence,  or  become  a  charge  on  the  property  by  the 
signing  of  the  contract  for  sale  ;  but  only  when  the  contract 
goes  off  by  the  default  of  the  vendor,  (s) 

The  local  Eegistry  Acts  are  intended  to  apply  only  to 
dealings  at  law  or  in  Eqi;ity  with  the  land  itself.  Accordingly 
an  incumbrancer  upon  a  share  in  the  proceeds  of  real  estate 
in  Middlesex,  devised  in  trust  for  sale,  obtains  no  priority 
over  other  incumbrancers  on  such  share  by  registering  his 
mortgage  deed,  (v) 

When  several  mortgages  of  a  chose  in  action,  or  of  an 
equitable  interest  in  money  or  stock  vested  in  trustees, 
e.g.  the  proceeds  of  sale  of  real  and  personal  estate  devised 
and  bequeathed  in  trust  for  sale  and  conversion,  have  bond 
fide  advanced  their  money  at  different  dates,  without  notice 
of  any  prior  incumbrance,  they  will  rank,  fjr  the  purposes 
of  priority,  according  to  the  dates  at  which  they  have 
respectively  given  notice  of  their  charges  to  the  debtor  or  to 
the  trustees  having  the  control  of  the  fund ;  so  that  an 
incumbrancer  posterior  in  date  may,  by  being  the  first  to 
give  notice,  acquire  priority  over  one  of  earlier  date.(M)  The 
rule  has  been  explained  on  the  footing  that  the  giving  of 
notice  "  completes  the  title  "  of  the  person  giving  the  same  ; 
or  "  goes  as  far  as  possible  towards  equitable  possession."  (v) 
But  the  giving  of  formal  notice  to  the  trustees  will  give  no 
priority  over  an  incumbrance  of  which  the  tru.stees  pre- 
viously  had   notice    or   knowledge    aliunde ;  (wi)  nor   can   a 


"  Assurance ' 
under  s.  4. 

Order  for 
foreclosure. 


(s)  Rodger  v.  Harrison,  1  Q.  B.  (93)  161.  See  this  case  upon  the 
question  what  is  an  "  assurance  "  under  s.  4. 

An  order  of  foreclosure  absolute  does  not  require  registration  under  the 
Acts:  Burrows  v.  Bolley,  H5  Ch.  D.  123. 

(m)  Dearie  v.  Hall,  3  Euss.  1  ;  Mutual,  &c.  Society  y.  Langley,  26  Ch.  D. 
686;  32  Ch.  Div.  460;  Re  Freshfield,  II  Ch.  D  198;  Bridge  v.  Beadon, 
3  Eq.  664  ;  Johnstone  v.  Cox,  19  Ch.  Div.  17  :  Ward  v.  Duncombe,  4.  C. 
(93)  378 ;  English,  &c.  Co.  v.  Brunton,  2  Q.  B.  (92)  700,  and  see  note  {d), 
infra, 

(v)  Arden  v.  A.,  29  Ch.  D.  708 ;   Ward  v.  Duncombe,  supra.  ^■^'C 

(tc)  Arden  \.  A .,  supra. 
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creditor  who  has  issued  equitable  execution,  (x)  or  obtained  Judgment 
a  garnishee  order  or  a  charging  order  (?/)  obtain  any  priority  equitable"" 
by  giving  such  notice.     The  creditor,  not  having  advanced  execution,  &c. 
his  money  on   the    security   of  the    property,  will  take   it 
subject  to  all  prior  equities  to  which  it  would  have  been 
subject  in  the  hands  of  the  debtor. 

Notice  of  an  incumbrance  will,  as  a  rule,  be  sufficient,  if  Notice  to  one 
given  to  one  of  several  trustees ;  but  if  a  person  about  to  °  s^^'eral 
advance  his  money  wishes  to  ascertain  whether  there  are 
any  existing  incumbrances,  he  is  bound  to  enquire  of  each  of 
the  trustees,  (z) 

The  principles  now  under  consideration  do  not  apply  to  a  Real  estate, 
charge  on  real  property  the  legal  estate  wherein  is  outstanding 
in  trustees  ;  (a)  nor  apparently  to  an  equitable  mortgage  of  Mortgage  of 
shares  in  a  company.  (&)     Notice  is  not  required  to  complete  ^^^'^^■'^*- 
any -such  security.     Nor  will  a  second  mortgagee  of  a  policy  Notice  of 
of  assurance  with  notice  of  %  first  incumbrance  of  which  '''^^/.S°™^'^*  °p 

7     •  policy  ; — 30  & 

notice  has  also  been  given  to  the  insurance  office,  but  without  3i  Vict.  c.  144. 
observing  the  requirements  prescribed  by  the  Statute  30  & 
31  Vict.  c.  144,  obtain  any  priority  over  such  first  incum- 
brance by  giving  notice  with  those  requirements,  (c) 

Upon  the  same  principle  that  a  second  incumbrancer  of  a  Stop  order, 
chose  in  action  may  obtain  priority  over  a  first  incumbrancer 
by  being  the  first  to  give  notice  to  the  trustee  or  debtor,  a 
second  incumbrancer  on  a  fund  in  Court  may  obtain  priority 
over  a  first  incumbrancer,  by  being  the  first  to  obtain  a  stop 
order  on  the  fund ;  (<?)  and  the  fact  of  his  having  notice  of 

(x)  Arden\.  A.,  supra. 

(y)  Badeley  v.  Consolidated  Banli,  38  Cli.  Div.  238 ;  Davis  v.  Freethn, 
24  Q.  B.  Div.  519;  Re  Potts,  1  Q.  B.  (93)  648;  Chatterton  v.  Watnnj, 
17  Ch.  Div.  259 ;  Ballow  v.  Garrold,  14  Q.  B.  Div.  543 ;  Gray  v.  Stone, 
W.  N.  (93)  133. 

(0)  Loiv  V.  Bouverie,  3  Ch.  (91)  104,  C.  A. ;  Re  Wyatt,  1  Ch.  (92)  208, 
•where  the  Court  of  Appeal  deals  with  the  exceptional  case  suggested  of  a 
first  incumbrancer  who  gives  notice  of  his  charge  to  A.,  only  one  of  two 
trustees,  A.and  B.,  then  a  second  gives  notice  of  his  charge  to  A.  and  B., 
and  a  third,  after  the  death  of  A.,  gives  notice  of  his  charge  to  B.  See 
also  observations  of  Lord  Macnaghten  in  his  judgment  on  the  appeal  in 
this  case  (nom.  Ward  v.  Duncomhe,)  to  D.  P.  A.  C.  (93)  394. 

(a)  Union  Bank  v.  Kent,  39  Ch.  Div.  245 ;  Re  Richards,  45  Ch.  D.  589. 

(6)  Soci^te',  &c.,  V.  Walker,  11  App.  30. 

(c)  Newman  V.  N.,  2H  Ch.  D.  674. 

(d)  Mack  V.  Postle,  2  Ch.  (94)  449.     In  drawing  up  stop  orders  care  Form  of 
should  be  taken  to  express  ou  the  face  of  them  plainly  whether  capital  or  order  ; — 
income  or  both  is  or  are   to  be   restrained :  ib.     In  Stephens  v.  Green,  income  or   ^ o/c^ 
W.  N.  (94)  224,  it  was  held  that  a  subsequent  incimibrancer  would  not  capital. 
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the  first  incumbrance  when  he  applies  for  the  stop  order  will 
not  prevent  his  obtaining  priority,  if  he  had  no  siich  notice 
Trustee  in  when  he  advanced  his  money,  (e)  The  trustee  in  bankruptcy 
lup  cy.  ^^  ^-^^  mortgagor  is,  in  such  a  case,  bound  equally  with  any 
other  person,  to  obtain  a  stop  order.  If  he  do  not,  he  will 
lose  his  priority  over  a  subsequent  incumbrance  created  by 
by  the  bankrupt  in  favour  of  a  person  having  no  notice  of 
the  bankruptcy.  (/) 

Section  VII. — Taching. 

Legal  estate.  In  the  cases  above  referred  to,  where  a  mortgagee  has,  by 
virtue  of  the  legal  estate  obtained  priority  over  an  equitable 
incumbrance  of  earlier  date,  it  has  been  assumed  that  he 
obtained  the  legal  estate  at  the  time  when  he  advanced  his 
money.  But  there  are  some  cases  in  which  a  mortgagee 
will  be  entitled  to  priority  over  an  earlier  equitable  incum- 
brance, even  where  he  has  acquired  the  legal  estate  at  a 
subsequent  time ; — i.e.  ])rovided  he  had  no  notice  of  that 
incumbrance,  upon  advancing  his  money.  If  there  are  three 
successive  mortgagees,  the  first  of  whom  has  the  legal  estate, 
and  the  third  of  whom,  at  the  time  of  taking  his  mortgage 
and  advancing  his  money,  had  no  notice  of  the  second  mort-  , 
gage,  then  if  the  third  mortgagee  pay  ofi"  the  first,  and  take 
a  transfer  of  his  security,  so  as  to  obtain  the  legal  estate,  and 
make  himself  both  first  and  third  mortgagee,  he  will  be 
entitled  to  priority  over  the  second.  (^)  In  this  case  the 
third  mortgagee  would  be  said  to  be  entitled  to  "  tack  "  his 
original  mortgage  to  the  first  mortgage,  which  had  become 
Notice  at  time  vested  in  him  by  the  transfer.  The  third  mortgagee  will 
of  acquiring  ^^^  -^^  prevented  from  tacking  by  the  mere  fact  of  his  having 
taken  the  conveyance  of  the  legal  estate  pendente  lite  (h)  or 


obtain  priority  by  obtaining  a  stop  order  unless  the  Court  had  the  control 
and  custody  of  the  fund  for  all  purposes  as  to  the  nature  and  efl'ect  of  a 
stop  order,  see  supra,  p.  370,  n. 

(e)  Mutual,  rf-c,  Society  v.  Langley,  32  Ch.  Div.  467 ;  Re  Holmes,  29  ib. 
788  ;  Re  Gallund,  W.  N.  (86)  96.  " 
Charging  (/)  Palmer   v.  Loche,  18  Ch.  Div.  3S1 ;  Re  Stone,  W.  N.  (93)50.     As 

QxiQT  ^^  t^®  effect  of  a  charging  order  und  the  mode  in  which  it  is  obtained,  see 

Brereton  v.  Edwards,  21  Q.  B.  Div.  488 ;  Ricketts  v.  R.,  W.  N.  (91)  29. 

(f/)  Marsh  v.  Lee,  2  Vent.  337  and  1  Wh.  &  Tu.  L.  C.  Eq.  696 ;  Phillips 
V.  P.,  4  D.  F.  &  .).  216  ;   Young  v.  Y.,  3  Eq.  801. 

(/i)  Bailey  v.  Barnes,  1  Ch.  (94)  25. 
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with  notice  of  the  second  incumbrance,  so  long  as  he  had  no 
notice  at  the  time  when  he  advanced  his  money,  (i) 

The  propriety  of  the  doctrine  has  often  been  questioned ;  Doctrine 
but    though   the  advantage   given   thereby  as   well    as  the  questioned, 
protection  afforded  by  obtaining  the  legal  estate  in  the  first 
instance  was  abolished  by  Statute  for  a  short  time,  (j)  it  was  Abolished  for 
afterwards  restored  in  like  manner.     It  has  generally  been  *  *'™^* 
justified  on  the   ground  that  the  equity  of  the  third  mort- 
gagee to  be  paid  the  money  advanced  by  him  without  notice 
of  the  second  mortgage,  is  just  as  good  as  that  of  the  second 
mortgagee  ;  and  that  he  is  therefore  entitled  to  avail  himself 
of  the  protection  of  the  legal  estate,  which  he  has  seized  as 
a  tabula  in  naufragio ; — his  right  to   the  moneys  properly 
paid  by  him  to  the  first  mortgagee,  being  free  from  diffi- 
culty. 

The  equity  of  a  judgment  creditor  who  has  taken  his  Judgment 
debtor's  land  in  execution  would  not  be  as  good  as  that  of  a  creditor, 
second  mortgagee  thereof;  because  the  debt  on  which  the 
judgment  was  founded  was  not  incurred  upon  the  credit  of 
the  land ;  and  the  jiidgment  creditor  is  therefore  not 
entitled,  upon  obtaining  a  transfer  of  a  first  mortgage,  to 
tack  thereto  the  amount  due  to  himself  on  the  judgment ; 
but  the  rule  is  stated  in  an  old  and  leading  authority  (A;)  to 
be  otherwise  in  the  case  of  further  advances  upon  a  judgment 
by  a  first  mortgagee. 

A  third  mortgagee  will  not  be  able  to  tack  as  against  a  Conveyance 
second  mortgagee  by  taking  a  conveyance  or  assignment  of  ^'^°"^  trustee, 
the  legal  estate  from  a  person  who  holds  the  same  on  an 
express  trust  for  other  people ;  (I)  nor  if  he   has   obtained 
the  same  by  fraud,  even  though  he  may  have  been  no  party 
to  the  perpetration  thereof,  (m) 

The  doctrine  is  not  confined  to  the  tacking  of  mortgages ;  Doctrine  not 
but  applies  in  favour  of  all   equitable   owners    or    incum-  confined  to 

„  ,  •  1        ,  •  r       ■  •     T  1     •  mortgages. 

brancers  tor  value  without  notice  oi  prior  equitable  interests 
who  get  in  the  legal  estate  from   persons   who  confer  the 

(i)  Taylor  v.  Russell,  A.  C.  (92)  259. 

Ij)  See  V.  and  P.  Act,  1874  (c.  78),  s.  7,  repealed  by  the  Land  Transfer 
Act,  1875  (c.  87),  s.  129. 

(k)  Bruce  v.  D.  of  Marlborough,  2  P.  W.  493. 

(0  Taylor  v.    Bussell,   A.   C.   (92)  259;    Harpham   v.   Shaddock,   19 
Cli.  Div.  214  ;  Muinford  v.  Stohicasser,  18  Eq.  562. 

(m)  Heath  v.  Crealock,  10  Ch.  22. 
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same  upon  them,  without  thereby  committing  any  breach  of 

trust,  (n) 

Further  When  a  mortgage  is  made  to  secure  a  given  sum  of  money 

advances  after   ^^^  future  advances,  but  without  any   obligation  to  make 
notice  of  r^        .  .  .    .       , 

any  such  advances,  the  mortgagee  cannot  tack  to  his  original 

security  moneys  due  to  him  for  further  advances  made  after 

notice  of  a  second  mortgage,  (o)     The  like  principle  applies 

to  a  mortgage  or  pledge  of  shares  in  a  joint  stock  company 

where  the  articles  of  association  contain  a  stipulation  to  the 

effect  that  the  company  shall  have  a  lien  or  charge  on  their 

shares  for   all  money's   owing   to   them   from    the    holders 

thereof,  (p) 


second 
mortgage. 

Lien  for  debt 
due  from 
shareholder  in 
Company. 


Illustration. 


Apportion- 
nien  of  mort- 
gage debt 
between  two 
properties. 


Eights  of 
purchaser  of 
«hares  against 
Company. 


i.lCL2.t.f 
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Section  VIII. — Marshalling  of  securities. 

If  a  person  having  two  estates  mortgage  both  to  A.,  and 
then  one  only  to  B.,  who  has  no  notice  of  A.'s  mortgage, 
B.  may,  as  against  the  mortgagor,  and  according  to  the 
doctrine  of  marshalling,  compel  the  payment  of  the  first 
mortgage  out  of  the  estate  (so  far  as  it  will  extend)  on 
which  he  has  no  charge.  This  may  be  done  not  only  against 
the  mortgagor,  but  also  against  those  claiming  under  him  as 
volunteers,  e.g.,  if  the  mortgagor  has  died,  and  the  two 
estates  have  descended  to  different  heirs.  But  if  there  is  a 
second  mortgage  of  one  estate  to  B.,  and  also  subsequently  a 
second  mortgage  of  the  other  estate  to  C,  the  matter  is 
moie  complicated.  C,  although  he  had  no  notice  of  the 
prior  mortgage  on  both  properties  to  A.,  would  not  then  be 
able  to  throw  it  on  the  property  mortgaged  to  B.,  but  the 
equity  between  B.  and  C.  would  be  to  have  the  first  mort- 
gage apportioned  between  the  two  properties  according  to 
their  respective  values,  {q) 

(n)  Bailey  v.  Barnes,  1  Ch.  (94)  25. 

(o)  EopMnson  v.  Eolt,  9  H.  L.  C.  514 ;  Union,  &c.,  Bank  v.  National, 
&c..  Bank,  12  App.  53. 

(|3)  Bradford,  A-c,  Co.  v.  Brings,  12  App.  29 ;  Banh  of  Africa  v.  Salis- 
hury,  d'c,  Co.,  A.  C.  (92)  281.  "As  to  tlie  right  of  a  hand  fide  purchaser  to 
compel  the  company  to  tiirow  the  burden  of  discharging  the  lien  upon 
other  shares  in  the  company  held  by  his  vendor,  see  Gray  v.  Stone, 
W.  N.  (93)  133. 

(q)  Barnes  v.  Bacster,  1  Y.  &  C.  Oh.  401 ;  Bugden  v  Bignold,  2  ih.  ^11 ; 
Flint  V.  Howard,  2  Ch.  (93)  72.  As  to  the  marshalling  of  securities 
ficnerally,  see  Re  Mower,  8  Eq.  110;  Heyman  v.  Dubois,  13  ib.  158; 
Trumper  v.  T.,  14  ib.  296;  8  Ch.  87o ;  Ex  parte  Salting,  25  Ch.  Div.  148; 
Webb  V.  Smith,  30  Ch.  Div.  192  ;  Be  Loder,  W.  N.  (SG)  166.     Compare 
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Section  IX. — Bemedies. 


Before  the  Judicature  Acts,  a  mortgagee  could,  after  his  Mortgagee 
princiiDal  aud  interest  had  both  become  payable,  pursue  all  ^fhi.r""'"-V 
his  remedies  concurrently.     He  might  have  sued  at  law  for  concurrently, 
payment  of  the  money  secured  ;  he  might,  in  the  case  of  a 
legal  mortgage  of  land,  have  commenced  an  action  of  eject- 
ment in  order  to  obtain  possession ;  he  might  have  filed  a 
bill  for  foreclosure ;  and  he  might  also  have    proceeded    to 
exercise  his  power  of  sale,  (r)     If  he  obtained  a  foreclosure 
decree  first,  he  took  the  property  in  lieu  of  his  debt ;  and 
though  he  was  not  thereby  precluded   from    suing   on    his 
covenant  or  otherwise    for  the  debt,  yet,  if   he  did  so,  he  Effect  of  suing. 
opened    the    foreclosure    and    enabled    the    mortgagor    to 
redeem,  (s)     If  he  exercised  his  ])ower  of  sale,  and  thereby  Right  to  sue 
only  partly  paid  himself,  he  could  sue  for  the  balance.  (/)  ^^^^^'  *ell'ng- 
The    mortgagee    still    possesses  corresponding  rights    since 
those  Acts  have  come  into  operation ;  (tt)  but  he  can  sue  for  Right  to  sue, 
pa^^ment  of  his  principal  and  interest  and  also  for  recovery  ^^f'  '"  ^^"^ 
of  possession  of  the  property  in  the  Chancery  Division  ;  and  Division. 
if  he  combine  in  one  action  a  claim  for  foreclosure  and  for  Form  of  Judg- 
payment  of  the  money  due,  he  is,  in  general,  entitled  (1)  ™'^?* '"^1"''^y 
if  the  amount  of  debt  and  interest  is  proved,  admitted,  or  payment  of 
agreed  to  at  the  trial,  to  judgment  for  immediate  payment  of  '^'-"'J^  ^^'^  ^°^' 
the  whole  amount ;    (2)  if  the   amount   is    not    so   proved, 
admitted,  or  agreed  to,  to  an  account  of  what  is  due  to  him 
for  princijoal  and  interest  in  respect  thereof,  and  to  judgment 
for    payment    of   the  whole  amount  immediately  upon  the 
same  being  certified,  unless  in  either  case,  the  judge  in  his 
discretion  give  further  time  (v) — a  month's  time   from   the 
date  of  the  certificate  being  considered  a  reasonable  time.(«i;) 


Re  Jones,  2  Ch.  (93)  461  (Expenditure  by  tennnt  for  life  and  one  tenant 
in  common  in  permanent  improvements),  and  as  to  the  marshalling  of 
assets,  see  supra,  pp.  271,  et  seq. 

(r)  Kelloch's  Case,  3  Ch.  776.     As  to  tlie  right  of  the  transferee  of  a  Right  of 
mortgage  to  sue  for  the  money  iu  his  own  name,  see  s.  25  (6)  of  the  transferee  of 
Judicature  Act,  1873  (c.  66)  ;   Tancred  v.  Delagoa,  &c.,  Co.,  23  Q.  B.  D.  mortgage  to 
239  ;    Western,  (tc,  Co.  v.  West,  1  Ch.  (92)  271.  sue  for  debt. 

(s)  Lochhart  v.  Hardy,  9  B.  349. 

(0  See,  liowever,   Walker  v.  Jones,  L.  R.  1  P.  C,   50,  and   compare 
Budge  v.  Richens,  ih.  8  C.  P.  3-^8. 

(m)  National,  &c.,  Banli  v.  Games,  31  Ch.  Div.  582. 

(v)  Farrer  v.  Laci/,  &c.,  Co.  31  Ch.  Div.  42. 

(w)  lb. ;  Faiihfuil  v.  Wtodley,  43  Ch.  D.  289. 
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Costs. 


luterest  calcu- 
lated up  to 
date  of 
certificate. 

Action  to 
recover 
interest  only. 


County  Court 
limit  as  to 
right  to  sue 
for  debt. 


When  mort- 
gagee may  sue 
in  County 
Court  for  fore- 
closure and  for 
possession. 


Leave  of  the 
Court. 


In  the  order  for  personal  payment  the  costs  will  be 
limited  to  such  costs  only  as  would  have  been  incurred  if 
the  action  had  been  brought  simply  to  obtain  payment  of 
the  debt  and  interest,  (x) 

The  account  so  directed  by  the  Chancery  Division  will 
now,  however,  as  was  the  case  in  the  Court  of  Chancery, 
include  interest  down  to  the  date  of  the  Chief  Clerk's 
Certificate  ;  and  not  merely  to  the  date  of  the  writ  as  at 
Common  Law  before  the  Judicature  Acts ;  and  therefore, 
after  the  commencement  of  an  action  claiming  payment  by 
the  mortgagor  personally  of  the  arpount  due  for  principal 
and  interest  as  well  as  forclosure,  a  subsequent  action 
cannot  be  maintained  to  recover  interest  only.  (?/) 

The  remedy  of  the  mortgagee  to  obtain  a  personal  order 
for  payment  of  the  money  secured,  being  an  old  Common 
Law  remedy  is,  in  the  County  Court  subject  to  the  £50 
limit  imposed  by  s.  56  of  the  Act  of  1888. 

The  remedy  of  a  legal  mortgagee  of  land  to  obtain  pos- 
session also  being  a  Common  Law  remedy,  is,  in  the  County 
Court,  subject  to  the  provisions  of  s.  59  of  the  Act  of  1888,  (z) 
and  therefore,  when  he  desires  to  join  in  one  action  a  claim 
for  foreclosure  and  for  possession,  in  the  event  of  the  mort- 
gagor failing  to  redeem,  two  conditions  must  be  fulfilled, 
namely,  (1)  under  s.  67,  the  money  secured  must  not  exceed 
£500,  and  (2)  under  s.  59,  neither  the  rent  nor  the  annual 
value  of  the  land  charged  must  exceed  £50.  (a)  Moreover, 
it  would  appear  that  the  leave  of  the  Court  to  join  the  two 
claims  should,  before  the  commencement  of  the  action,  be 
obtained  pursuant  to  0.  4,  r.  1.  (&) 


Actions  involv- 
ing title  to 
real  estate — 
easements — 
small 
tenements. 


(x)  Farrar  v.  Lacy,  &c.,  Co.,  supra. 

(y)  E.  Poulett  v.  F.  Eill,  1  Ch.  (93)  280.    ^"'"Z" 

(z)  See  also  as  to  actions  involving  title  to  real  estate,  ss.  56,  60 ; 
Tomkins  v.  Jones,  22  Q.  B.  Div.  599 ;  and  as  to  easements,  Hawldns  v. 
Butter,  1  Q.  B.  (92)  668 ;  and  (as  to  small  tenements)  ss.  138,  139,  et 
seq. 

(rt)  See  also  O.  6,  r.  4. 

(6)  See  Precedent  1,  supra,  p.  29.  An  action  for  foreclosure  of  a  mort- 
gage of  real  estate  is  an  action  for  tlie  recovery  of  land  :  Withall  v.  Nixon, 
28  Ch.  U.  413;  and  though  it  was  iield  by  Chitty,  J.,  in  Wood  v.  Wheater, 
22  Ch.  D.  281,  that  it  was  not  an  action  for  the  recovery  of  possession  of 
land,  it  is  clear  that,  if  possession  Lo  also  thereby  claimed,  the  action  is 
one  for  tlie  recovery  of  land,  and  homcthing  else  in  addition;  and  there- 
fore the  leave  of  the  Court  is  required  under  O.  4,  r.  1.  See  Heath  v.  Pugh, 
6  Q.  B.  Div.  345,  7  App.  235  ;  Hurlock  v.  Ashberry,  19  Ch.  Div.  559  ; 
Hobson  V.  Monl-s,  W.  N.  (84)  8.  Under  the  E.  S.  C.  O.  18,  r.  2,  as 
amended  by  K.  6  of  December  1885  (which  came  into  operation  on  the 
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By  s.    25    of   tlie   Conveyancing    Act,    1881    (repealing  Power  to 
15  &  16  Vict.  c.  86,  s.  48),  it  was  enacted  that  (1)   "  any '^'''ect  sale  in 

^•xi    j^ix  J  x-L  action  for  fore- 

person entitled  to  redeem  mortgaged  property  may  nave  a  closure  &c.  (c) 

judgment  or  order  for  sale  instead  of  for  redemption  in  an 
action  brought  by  him  either  for  redemption  alone,  or  for 
sale  alone,  or  for  sale  or  redemption,  in  the  alternative. 
(2)  In  any  action,  whether  for  foreclosure,  or  for  redemption, 
or  for  sale,  or  for  the  raising  and  payment  in  any  manner  of 
mortgage  money,  the  Court,  on  the  request  of  the  mortgagee, 
or  of  any  person  interested  either  in  the  mortgage  money  or 
in  the  right  of  redemption,  and  notwithstanding  the  dissent 
of  any  other  person,  and  notwithstanding  that  the  mortgagee 
or  any  person  so  interested  does  not  appear  in  the  action, 
and  without  allowing  any  time  for  redemption  or  for 
payment  of  any  mortgage  money,  may,  if  it  thinks  fit, 
direct  a  sale  of  the  mortgaged  property  on  such  terms  as  it 
thinks  fit,  including  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  the  terms.  (3)  But,  in  an 
action  brought  by  a  person  interested  in  the  right  of  redemp- 
tion and  seeking  a  sale,  the  Court  may,  on  the  application  of 
any  defendant,  direct  the  plaintiff  to  give  such  security  for 
costs  as  the  Court  thinks  fit,  and  may  give  the  conduct  of 


1st  January,  1886),  the  leave  of  the  Court  is  not,  under  Like  circumstances, 
required  in  an  action  in  the  Chancery  Division;  but  the  provisions  of 
R.  6  appear  to  have  been  designedly  omitted  from  the  present  County 
Court  Rules,  as  well  as  from  those  of  1886.  The  Author  lia^  been 
informed  by  several  County  Court  Judges  that  they  have  adopt<  d 
the  practice  of  the  High  Court  in  cases  of  this  kind  under  s.  164  of  the 
Act  of  1888,  and  included  a  direction  for  possession  in  the  order  of 
foreclosure  absolute,  though  the  leave  of  the  Court  had  not  been  previously 
obtained  as  aliove  mentioned.  That  section  cannot  ^ive  to  the  Connty 
Court  any  jurisdiction  which  it  does  not  otherwise  possess,  nor  rendt.r 
unnecessary  the  leave  of  the  Court  which  is  required  by  the  express  terms 
of  the  C.  C.  R.,  O.  4,  r.  1. 

In  the  somewhat  recent  case  of  Riclcetts  v.  i?.,  W.  N.  (91)  29,  though  an  Order  for 
order  nisi  for  foreclosure  made  in  the  Chancery  Division  for  the  purpose  transfer  of 
of  enforcing  against  a  sum  of  consols  a  charge  of  alimony  created  by  an  consols  corre- 
order  of  the  Probate,  Divorce,  and  Admiralty  Division  did  not  make  any  sponding  to 
provision  corresponding  to  a  direction  for  delivery  of  possession,  North,  J.,  order  for 
made  an  order  for  foreclosure  absolute  which  included  a  direction  for  possession. 
transfer  of  the  consols  to  the  plaintiff;  but  see  infra. 

(c)  As  to  the  power  of  the  Court  exercising  jurisdiction  in  bankruptcy,  g^^jg  j^ 
on  the  application  of  the  mortgagee,  to  direct  the  sale  of  a  brtnkrupt'&  bankruptcy. 
real  or  ledsehold  estate  comprised  in  the  mortgage,  see  the  Bankruptcy, 
Rules,  1886,  rr.  73-75,  and  as  to  the  conduct  of  the  sale  in  such  case 
Re  Jordan,  13  Q.  B.  D.  228. 
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the  sale  to  any  defendant,  and  may  give  sucli  directions  as  it 
thinks  fit  respecting  the  costs  of  the  defendants  or  any  of 
them.     (4)  In  any  case  within  this  section  the  Court  may, 
if  it  thinks  fit,  direct  a  sale  without  previously  determining 
the  priorities  of  incumbrancers.     (5)  This  section  applies  to 
actions  brought  either  before  or  after  the  commencement  of 
this  Act." 
When  sale  may      The  Court  has  power  under  this  section  to  order  a  sale  of 
be  directed.       mortgaged  property  in  a  foreclosure  or  redemption  action 
upon  an  interlocutory  application  before  the  trial,  or  at  the 
trial,  or  at  any  time  subsequently  before  an  order  for  fore- 
closure absolute  shall  have  been  made,  (d) 
Discretion  of         The  Court  has  a  discretion  under  this  section  which  it  is 
Court; —  bound   to  exercise  judicially;  (e)  and  the  person  applying 

for  a  sale  must  put  the  Court  in  possession  of  materials  upon 
which  it  can  give  a  direction  for  that  purpose,  including 
Conduct  of       evidence  of  the  value  of  the  property.  (/)    The  conduct  of  the 
sale.  sale  will  generally  be  given  to  the  party  whose  interest  it  is 

Reserve  price,  to  obtain  the  highest  price ;  (<;)  but  when  the  sale  is  made 
at  the  request  of  the  mortgagor  or  a  puisne  mortgagee,  a 
reserve  price  will  be  fixed  sufficient  to  cover  the  full  amount 
Payment  into   of  principal,  interest,  and  costs.  (^)     The  Court  has  power 
Court  to  cover  ^q  u^ake  the  order  conditional  on  payment  into  Court  of  a 
'     '  sum  of  money  sufiicient  to  meet  the  costs  of  an  abortive 

attempt  to  sell ;  (^)  and  when  the  security  is  but  scanty,  the 
order  may  be  refused  except  on  the  terms  of  the  person 
asking  for  it,  paying  into  Court  a  sum  of  money  sufficient  to 
cover  the  possible  loss  which  may  arise  by  directing  the 
Sale  out  of       sale.  (/)     The  sale  may  in  the  Chancery  Division  be  out  of 

Court : — terms 
imposed, 

(d)  Union  Bank  v.  Ingram,  20  Cli.  Div.  463. 

(e)  Merchant,  &c.,  Co.  v.  London,  dc,  Bank,  W.  N.  (86)  5  ;  Provident, 
&c..  Association  v.  Lewis,  W.  N.  (92)  164. 

(/)  Smithett  v.  Hesketh,  44  Ch.  D.  163. 

(g)  Wuolley  v.  Colman,  21  Ch.  D.  169 ;  Davies  v.  Wright,  32  Ch.  D. 
220 ;  Christy  v.  Van  Tromp,  W.  N.  (86)  111 ;  Norman  v.  Beaumont, 
W.  N.  (93)  45. 

(/i)   Woolley  V.  Colman,  supra  ;  Brewer  v.  Square,  2  Ch.  (92)  111. 

(i)  Woolley  v.  Colman,  supra;  Weston  v.  Davidson,  W.  N.  (82)  28; 
Breiver  v.  Square,  supra,  but  see  Davies  v.  Wright,  supra,  where  North,  J., 
did  not  require  any  security  because  the  conduct  of  the  sale  "was  given  to 
the  mortgagor  himself,  and  he  alone  would  be  liable  for  the  costs  of  the 
sale. 

( /)  Norman  v.  Beaumont,  W.  N.  (93)  45,  where  the  sum  directed  to  be 
so  paid  was  £14,000,  10  per  cent,  of  the  amount  of  the  highest  valuation : 
Sadler  v.  Worley,  2  Ch.  (94)  176. 
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Court,  (7c)  even  when  the  conduct  is  given  to  the  mortgagor ; 

but  the  money  must,  in  any  such  case,  be  paid  into  Court ; 

and  a  time  must  be  limited  within  which  the  sale  is  to  be 

effected.     The  order  for  such  a  sale  may  be  made  even  after  Sale  may  be 

the  mortgagee  has  given  notice  to  call  in  the  money,  and  °*'''f^^'i.  ^"^f 

.         °   °  *=  -^  '  expiration  ot 

the  time  for  payment  thereof  has  expired.  (I)  notice  to  pay 

off. 

Section  X. — Charges  and  Liens. 

Charges  may  be  created  in  various  ways  other  than  by  How  charges 
mortgaging  the  property  subject  thereto ;  e.g.,  portions  for  "■^^*^<i- 
younger  children  may  be  charged  on  real  estate  by  marriage 
settlement   or  by  will,  (to)     An  equitable  charge   on  land 
may  be  created  by  any  writing  showing  an  intention  in  that 
behalf,  so  long  as  the  jDroperty  intended  to  be  charged  is 
sufficiently  designated ;  (n)  but  if  the  writing  is  not  testa-  Description  of 
mentary,  and  be  not  accompanied  by  a  deposit  of  title  deeds,  pi"opei"ty. 
it  must  be  signed  by  the  party  sought  to  be  made  liable  Statute  of 
thereunder  in  accordance  with  the  provisions  of  the  Statute 
of  Frauds,  (nn)     Moreover,  if  a  person  covenants  to  charge  Covenant  to 
specified  real  estate,  or  real  estate  which  can  be  ascertained  charge, 
by  existing  facts  and  circumstances,  e.g.,  a  covenant  to  cliarge 
all  the  real  estate  which  he  shall  have  at  a  particular  time, 
the  covenant  itself  will  operate  as  an  actual  charge  on   that 
estate,  (o)     An  equitable  charge  will  also  be  created  on  the  Declaration  as 
estate  of  a  deceased  person  by  a  declaration  of  the  Court  that  *"  breach  of 

(k)  Woolley  v.  Colman,  21  Ch.  D.  169 ;  Davies  v.  Wright,  32  Ch.  D. 
220 ;  Cumberland,  &c.  Co.  v.  Marypoint,  &c.  Co.,  1  Ch.  (92)  92,  and  see 
supra,  p.  372. 

(I)  Brewer  v.  Square,  2  Ch.  (92)  111,  where  the  time  fixed  for  selling  Time  for 
was  three  months  from  the  date  of  the  order.     Fry,  J.,  in  one  case  (  Wade  morto-ao-or  to 
V.  Wilson,  22  Ch.  D.  235)  ordered  an  account  of  what  was  due  to  the  redeem. 
plaintiff  to  be  first  taken,  and  then  that  so  much  of  the  property  should 
be  sold  as  would  be  sufficient  to  satisfy  the  amount  which  should  be  found 
so  due ;  but  it  would  appear  that  in  this  case  a  month  from  the  date  of 
the   certificate   was   allowed   to  the   mortgagor   to   redeem;    and   in   a 
subsequent  case  Kay,  J.,  gave  the  mortgagee  three  months,  Green  v.  Biggs,  Form  267, 
W.  N.  (8.5)  128,  where  the  property  was  small ;  but  there  was  no  evidence  App. 
to  show  that  the  security  was  scanty.     It  is  doubtful,  to  say  the  least, 
whether  an   order    according    to    Form   2G7,   App.,   which    directs    an 
immediate  sale  ought,  though  authorised  by  the  Section,  to  be  made  in 
absence  of  very  exceptional  circumstances. 

(m)  As  to  the  remedies  for  recovering  rent  charges  and  other  annual 
sums  charged  on  land,  see  the  Conveyancing  Act,  1881  (c.  41),  s.  44. 

(n)  Cradock  v.  Scottish,  &c.  Institution,  W.  N.  (94)88. 

(nn)  Re  Beetham,  18  Q.  B.  Div.  766. 

(o)  Montagu  v.  E.  of  Sandwich,  32  Ch.  D.  538. 
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Expenses  of 
paving,  &c., — 
Public  Health 
Act,  1875, 
s.  257. 

Proceedings 
under  Lunacy 
Act,  1890. 

Power  to 

charge  solici- 
tor's costs  on 
property 
recovered,  &c. 


Interests  of 
persons  not 
parties. 

Interest  of 
infants. 


such  estate  is  liable  to  make  good  the  loss  arising  from  a 
breach  of  trust,  (p) 

Charges  also  arise  under  various  statutes,  e.^/.,  the  expenses 
of  paving  and  other  improvements  are,  under  the  Public 
Health  Acts,  (5)  charged  upon  the  property  in  respect  of 
which  they  have  been  incurred  ;  and  under  the  Lunacy  Act, 
1890  (c.  5),  s.  109,  the  Judge  in  Lunacy  has  power  to  make 
an  order  charging  the  costs  of  lunacy  proceedings  on  the 
estate  of  a  person  alleged  to  be  a  lunatic,  (r) 

By  the  Statute,  23  &  24  Vict.  c.  127,  s.  28,  the  Court  or 
Judge  before  whom  any  action  or  matter  has  been  heard,  or 
shall  be  depending,  has  power  to  make  an  order  declaring 
any  solicitor  employed  therein  to  be  entitled  to  a  charge 
upon  the  property  thereby  recovered  or  preserved,  and  to 
make  any  order  or  orders  necessary  for  taxing,  raising,  and 
paying  such  costs,  (s) 

A  charge  under  this  section  is  in  the  nature  of  salvage, 
and  may  be  made  on  the  interests  of  persons  who  did  not 
employ  the  solicitor,  and  who  were  not  parties  to  the  action, 
if  they  adopt  the  benefit  thereby  obtained.  (J)  It  makes  no 
difference  that  the  persons  whose  interests  are  charged  are 
infants,  but  the  Court  will  not  make  the  order  until  the 
infants  shall  have  had  an  opportunity  of  being  heard,  (u) 


Property 
"  preserved." 


"  Purchase 

without 

notice." 


ip)  Bell  V.  Turner,  2  Ch.  D.  412. 

(g)  See  Act  of  1875  (c.  55),  s.  257. 

(r)  Ee  Cathcart,  1  Ch.  (92)  5id ;  1  Ch.  (93)  466. 

(s)  Upon  the  construction  and  effect  of  the  section  generally,  see  Re 
Kmght,  2  Ch.  (92)  368 ;  Briscoe  v.  B.,  3  Ch.  (92)  543  (right  of  assign  of 
solicitor) ;  Pilcher  v.  Arden,  7  Cii.  Div.  318 ;  Be  Hill,  33  Ch.  Div.  267.  As 
to  the  priority  of  successive  solicitors,  see  Be  Knight,  supra ;  and  as  to  the 
priority  of  such  a  charge  over  any  process  of  execution  by  a  judgment 
creditor,  see  Ballow  v.  Garrold,  14  Q.  B.  Div.  543.  The  fact  that  a 
solicitor  has  under  this  section  obtained  a  charging  order  upon  a  share  of 
a  fund  in  Court  does  not  entitle  him  to  appear  at  the  hearing  of  the 
action  on  further  consideration :  Mildmay  v.  Quiche,  6  Ch.  D.  553 ;  nor  is 
he  entitled  to  be  paid  out  of  the  fund  his  costs  of  obtaining  a  stop  order 
thereon  :  ib.      ^  c/o{ 

(0  Greer  v.  Young,  24  Ch.  Div.  545  ;  Faith/till  v.  Eumi,  7  Ch.  D.  495  ; 
Macfurlane  v.  Lister,  37  Ch.  D.  89;  SchoJey  v.  Pecli,  1  Ch.  (93)  709. 

Upon  tlie  question  what  is  property  "  preserved  "  under  the  section,  see 
Be  Wadsworth,  29  Ch.  D.  517;  Piersou  v.  Knutsford,  &c.,  Co.,  13 
Q.  B.  Div.  666;  Wesfacott  v.  Beavan,  1  Q.  B.  (91)  774;  Bulley  v.  B., 
8  Ch.  D.  479;  Emden  v.  Carte,  19  Ch.  D.  311;  Giii/  v.  Churchill, 
35  Ch.  Div.  489;  Moxon  v.  Sheppard,  24:  Q.  B.  D.  627;  Boss  \.  Buxton, 
42  Cli.  D.  190.  Upon  the  question  who  is  a  "  hand  fide  purchaser  for 
value  without  notice  "  within  the  meaning  of  the  section,  see  Colev.  Eley, 
2  Q.  B.  (94)  350. 

(w)  Greer  v.  Young,  supra. 
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The  section   does   not  apply  to  tlie  London  agent  of  a  London  agent. 
party's  solicitor.  («) 

The  remedy  for  enforcing  an  equitable  charge  simplicator,  Remedy  for 
not  being  a  mortgage  or  agreement  for  a  mortgage  is  by  enforcing 
action  against  the  owner   oi  the  property  subject  thereto,  judgment  debt 
claiming  a  sale  and  application  of  the  proceeds  in  payment  — debentures. 
of  the  sum  charged  with  any  interest  payable  thereon,  and 
the  costs  of  the  action ;  {to)  but,  having  regard  to  the  terms 
of  1  &  2  Vict.  c.  110,  s.  13,  foreclosure  is  the  proper  remedy 
of  a  judgment  creditor  against  the  land    of  his  debtor,  (a) 
It  has  also  been  recently  decided,  (?/)  that  the  like  remedy 
is  available  in  favour  of  debenture  holders   of  a  joint  stock 
company  in  relation  both   to   leaseholds   and    to   uncalled 
capital,  (z) 

A  lien  at  law  is  generally  defined  to  be  a  mere  right  to  Common  Law- 
possess  and  retain   property  till  some  charge  attachino-  to  it,  ,  ?  '77 

11      <•        1  •        /.         ?  1      T     1?  1  definition. 

— e.g.,  money  payable  for  the  repair  of  a  chattel,  shall  have 

been  paid  or  discharged,  (a)     A  solicitor  has  a  general  lien  Solicitor's  lien, 
for  his  costs  on  all  deeds  and  papers  belonging  to  his  client, 
that  is  to  say,  a  right  to  hold  those  deeds  and  papers  until 
his  bill  of  costs  shall  be  paid.  (6) 

When  a  solicitor  refuses  to  proceed  with  pending  litiga-  Solicitor 
tion,  or  as  it  is  usually  put,  "  discharges  himself,"  he  is  not  ^i^'^hargmg 
entitled  to  leave  his  client  in  the  lurch,  because  the  latter 
cannot  supply  him  with  money,  or  by  reason  of  any  other 
difficulty;  but   he   must   produce   to  the  new  solicitor  the 
papers  necessary  to  enable  him  to  prosecute  or  defend  the 
matter   in   litigation,  (c)   or  deliver  them   over  to  the  new 
solicitor,  without  prejudice  to   the  lien  ;  (d)  and  even  when  Discharge  by- 
he  has  been  discharged  by  the  client,  he  has  no  right  to  client. 

(i?)  Macfarlane  v.  Lister,  supra. 

(iv)  Footner  v.  Sturgis,  5  D.  G.  &  Sm.  736;  Matthews  v.  Gooddaij, 
10  W.  R.  148 ;  Re  Oiven,  3  Ch.  (94)  227. 

(x)  Be  Owen,  supra. 

ly)  Sadler  v-  Worley,  2  Ch.  (94)  175,  where  Kekewich,  J.,  said  that  the 
remedy  by  foreclosure  was  peculiarly  appropriate  to  cases  where  the 
security  is  deficient. 

(«)  See  also  Eicketts  v.  R.,  W.  N.  (91)  29. 

(a)  St.,  506. 

(b)  Felly  v.  Wathen,  1  D.  M.  &  G.  23;  Brunton  v.  Electrical,  d:c., 
Corporation,  1  Ch.  (92)  440. 

(c)  Be  Faitlifull,  6  Eq.  327.     Upon  the  question  when  a  solicitor  is  Rio-ht  to  throw 
entitled  to  throw  up  his  rctaiaer  daring  the  ^Dendency  of  an  action,  see  up^retainer 
Underwood  v.  Lewis,  2  Q.  B.  (94)  306. 

(d)  Bobins  v.  Goldinghani,  13  Eq.  440. 
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embarrass  the  parties  to  an  action  for  administration,  the 
execution  of  trusts  or  other  proceedings  of  a  representative 
character,  by  keeping  back  documents  on  which,  he  has  a 
lien ;  (e)  but  he  may  be  ordered  to  deliver  over  (subject  to 
his  lien)  to  the  new  solicitor  all  documents  which  have  come 
to  his  hands  since  the  commencement  of  the  action,  and  for 
tbe  purposes  thereof;  but  not  those  whicb  came  into  his 
bands  previously.  (/) 

Payment  into  The  Court  has  jurisdiction  to  order  papers  to  be  handed 
over  to  the  client  before  taxation  on  payment  into  Court,  or 
on  giving  security  for  a  sum  sufficient  to  meet  the  solicitor's 
claim,  (g'j 

Same  solicitor       A  solicitor  by  acting  for  a  mortgagee  as  well  as  for  the 

acting  or         mortgagor  in  the  preparation  of  a  mortg-agre  loses  his  lien  on 
mortgagor  and  .  .  .  .  &   o 

mortgagee.       the  title  deeds  in  his  possession  for  costs  due  to  him  from 

the  mortgagor,  unless  such  lien  is  expressly  reserved,  even 

though  the  mortgagee  may  have  known   that  the  solicitor 

had   such   lien   as   against   the   mortgagor,  (h)      A   similar 

Marriage  rule  applies  to  a  marriage  settlement ;  and  it  will  make  no 

settlement.       difference  that  one  of  the  members  of  the  firm  who  prepared 

the  same  is  one  of  the  trustees,   and   the   settlement   has 

afterwards  continued  in  the  possession  of  the  firm.  (^)     An 

Debentures ; —  exception  to  the  rule  stated  .above  arises  where  there  would 

security.  ^^  ^o  handing  over  of  the   title  deeds  if  the  parties  had 

been  represented  by  different  solicitors,  e.g.  in  the  case  of 

debentures    intended    to    be   what    is    called    a    "  floating 

security  "  upon  the  property  of  a  company,  (j)     In  such  a 

case  the  lien  continues. 

Mortgagee  When  a  mortgagee  has  been  paid  by  the  mortgagor  his 

"  y  pa'  •        principal,  interest,  and  costs,  and  has  given  the  mortgagor  a 

release,  the  mortgagee's  solicitor  has  no  right  to  retain  the 

deeds  as  against  the  mortgagor,  even  for  costs  due  to  the 

mortgagee's  solicitor  for  work  done  relating  to  the  mortgaged 

property   during    the    continuance    of  the    security.      The 

equitable  right  of  the  mortgagor  to  have   his  deeds  back 

(e)  BeJaney  v.  Ffrench,  8  Cb.  920. 
Nature  and  (/)  Boden  v.  Hensby,  1  Ch.  (92)  101.     Upon  the  nature  and  extent  of 

extent  of  lien,  the  lien,  see  Br  Taylor,  1  Ch.  (91)  590;  Be  Galland,  31  Ch.  D.  296; 
Biss^ai  V.  Brarlford,  Ac,  Co.,  W.  N.  (93)  44. 

((])  Be  Galland,  supra. 

(h)  Be  Snell,  6  Ch.  D.  105. 

(i)  Be  Lawrance.  1  Ch.  (94)  556. 

(j)  Brunton  v.  Electrical,  Ac,  Corporation,  1  Oh.  (92)  439. 
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from  the  mortgagee  on  payment  of  principal,  interest,  and 

costs,  prevails  over  the  solicitor's  lien  claimed,  in  right  of 

the  mortgagee.  (Tc) 

A  solicitor  has  no  general  lien  for  his  costs  on  documents  Waiver  of 

•which  come  into  his  possession  as  trustee  (I)  or  mortg-aeiee.  (m)  ^"^"  '~ 

,.„  ,.,.  ^  -^  b   tD        \    J  security. 

Moreover  by  takmo-  from  his  client  a  security  for  his  costs  c  ^■  ., 

•    •  -11  1      1     1  T  .     A     r      •  Solicitor 

the  solicitor  will  be  held,  prima  facie,  to  have  abandoned  his  trustee  or 

lien,  {n)  mortgagee. 

Liens  of  this  kind  are  at  an  end  when  the  person  entitled  Parting  with 
thereto  parts  with  the  deeds  or  other  property  the  subject  possession, 
thereof,   and   they   must    be    distinguished   from   equitable  j^l^'^'^b^e 
liens,  e.g.  the  lien  of  a  vendor  for  unpaid  purchase  money,  dor's 'lien,  &c. 
or  of  a  purchaser  for  his  purchase  money  prematurely  paid, 
both   of  which   are   treated   of  in  Chapter  V.  on  Specific 
Performance,  (o) 

A  trustee  has  an  equitable  lien  on  the  trust  property  for  Lien  of  trustee 
expenses  properly  incurred  by  him  in  preserving  the  property  °^  *^""®* 
or  otherwise  for  the  benefit  of  the  trust,  (p)     Also  a  trustee 
who  obtains  a  renewal  of  a  lease  for  the  benefit  of  the  trust  i 


lease. 


has  a  lien  upon  the  interest  thereby  created  for  the  expenses  Fiduciary 
of  renewal.     A  like  principle  applies  to  other  persons  in  a  relation ; — 
fiduciary  position  and  also  to  a  mortgagee. 

When  a  purchase  is  set  aside,  the  purchaser  will  as  a  rule  Lien  for  price 
have  a  lien  on  the  property  for  his  purchase  money.  on  purcliase 

A  solicitor   has,  in  addition   to   the   lien  on  his  client's  „     ° 

,  ,  •  T  T     •     1  11  r,     -,  Solicitors  lien 

papers  above  mentioned  and  independently  of  the  statute  on  money 
23  &  24  Vict.  c.  ]27,  s.  28,  above  referred  to,  a  lieu  for  his  recovered, 
costs  on  all  moneys  recovered  for  his  client,  (r)     This  lien, 
though  equitable,  was  long  since  recognised  even  by  Courts 
of  Law. 

(Ji)  Be  Llewellln,  3  Ch.  (91)  145. 

(0  Re  Gough,  W.  N.  (94)  76. 

(m)  Vaughan  v.  Vanderdegen,  2  Dr.  408. 

(w)  Be  Taylor,  1  Ch.  (91)  590 ;  Bissill  v.  Bradford,  &c.  Co.,  W.  N. 
(93)  44. 

(o)  As  to  the  necessity  for  registering  under  the  Bills  of  Sale  Acts  an  Personal 

agreement  for  the  sale  of  the  goodwill  and  stock  in  trade,  &c.,  of  a  business  chattels  • 

which  provides  for  the  vendor  having  a  lien  for  the  purchase  money,  see  Bills  of  Sale 
Colmrn  v.  Collins,  35  Ch.  D.  373.  Acts. 

Upon  the  question  when  a  stranger  or  part  owner  of  a  life  policy  is  „ . 
entitled  to  a  lien  on  the  policy  for  premiums  paid  by  hira,  see  Be  Leslie,  "r^miums  on 
23  Ch.  D.  552 ;  Falche  v.  Scottish,  &c.,  Co.,  34  Ch.  Div.  234.  fohcj. 

(p)  Darke  v.  Willia7nson,  25  B.  fi22 ;  Be  Pumfrey,  22  Ch.  D.  259; 
Be  Leslie,  23  Ch.  D.  560 ;  Be  E.  of  Winchelsea's  Trusts,  39  ib.  169 ;  Stott 
V.  Milne.  25  Ch.  Div.  715.     See  supra,  p.  472. 

(r)  Be  Taylor,  1  Ch.  (91)  599. 
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Section  XL — Statutes  of  Limitation. 

Real  Property       The  time  within  wliicli   an  action  for  redemption  of  a 

AcT'iSrs  7  ^oi'tgf^ge  of  land  may  be  brought  is,  by  the  Eeal  Property 

Time  withia    '  Limitation  Act,  1874  (c.  57,  s.  7),  fixed  at  twelve  years  from 

which  redemp-  ^j^g  ^^j^^  when  the  mortgagee  shall  have  obtained  possession 

can'^bT  ^^^       or  receipt  of  the  rents  and  profits ;  or  within  twelve  years 

brought.  after  the  time  when  an  acknowledgment  in  writing  of  the 

title  of  the  mortgagor,  or  of  his  right  to  redeem  shall  have 

been  given  to  the  mortgagor,  or  some  person  claiming  his 

estate,  or  to   the  agent  (s)  of  snch   mortgagor   or  person, 

signed  by  the  mortgagee  or  the  person  claiming  under  him, 

or  the  last  of  such  acknowledgments  where  there  have  been 

Acknowledg-     more  than  one.  (f)     The  section  contains  provisions  limiting 

ment  in  case  of  ^j^q  effect  of  such  an  acknowledgment  by  one  or  more  of 

mortgagees,      several  mortgagees ;   and  it  has,  by  s.  9  of  the  same  Act 

3  &  4  Will  4    l^een   substituted  for  s.  28   of    the   Statute  3  &  4  Will.  4, 

c.  27,  s.  28.       c.  27,  which  allowed  a  period  of  twenty  years'  limitation. 

No  extension     The  period  of  twelve  years  limited  by  the  present  Act  will 

disabmtyof     ^^t  be  extended  by  reason  of  any  disability  of  the  owner 

mortgagor,  &c.  of  the  equity  of  redemption,  (u) 

Trust  for  Section  7  applies  even  where  the  mortgage  is  in  the  form 

^^^®'  of  a  trust  for  sale;   and  will   prevent   the   mortgagor  and 

Action  to  those  claiming  under  him,  from   successfully  commencing, 

surplus  sale      after  the  statutory  period  shall  have  elapsed,  an  action  to 
money.  recover  the  surplus  moneys  arising  upon  the  exercise  of  the 

Mortgagee  not  mortgagee's  power  of  sale,  {v)     The  mortgagee  will  not  be 

a  trustee  for     (jgemed  a  trustee  for  the  mortgagor  in  selling  in  such  a 

mortgagor.  .        ,  .  „  <•      i      •       .i  ^ 

case,  nor  m  the  exercise  ot  a  power  ol  sale  m  the  usual 

form,  (w) 

Time  within         The   time   within   which    an    action   to   recover    money 

which  money    ggcured  by  any  mortgage,  judgment,  (x)  or  lien,  or  otherwise 

recovered.         charged  upon  or  payable  out  of  any  land  or  rent,  is,  by  the 

(s)  Markicick  v.  Hardinriham,  15  Ch.  Div.  339. 

(t)  Banner  v.  Berridcje,  18  Ch.  D.  254  ;  Curwen  v.  Milburn,  42  Ch.  Div. 
424 ;  Richardson  \.  Younge,  6  Ch.  478. 
-  (u)  Kinsman  v.  Rouse,  17  Ch.  D.  104  ;  ForsferY.  Patterson,  ih.  132. 

/^'-'^■^ff  -^  (^)  ^e  Alison,  11  Ch.  Div.  284 :  explaining  Locking  v.  Parker,  8  Ch.  30 ; 

l^^'^'f  U/j.  /^    Banner  v.  Berridge,  18  Ch.  D.  254. 

^  (w)  Warner  v.  Jacob,  20  Ch.  D.  220 ;  Dooby  v.  Watson,  39  Ch.  D.  178 ; 

but  see  Charles  v.  Jones,  35  Ch.  D.  544  ;  Re  Bell,  34  Ch.  D.  462 ;  Burdick 
V.  Garrick,  5  Ch.  233. 
"Judcrment"         («)  As  to  the  meaning  of  "judgment"  under  this  Act,  see  Jay  v. 
"^         ■       Johnstone,  1  Q.  B.  (93)  189. 
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Real  Property  Limitation  Act,  1874,  s.  8,  limited  to  twelve 
years  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  or  twelve  years  next  after  some 
payment  on  account  of  principal  or  interest  shall  have  been 
made,  or  an  acknowledgment  (?/)  in  writing  shall  have  been 
given,  signed  by  the  person  by  whom  the  same  shall  be 
payable  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent,  or  the  last  of  such  acknowledgments  where  there  have 
been  more  than  one. 

This  section  has  been  substituted  for  s.  40  of  the  Act  of  3  &  4  Will.  4, 
3  &  4  Will.  4,  c.  27.      The   personal   remedy  against  the  ^'     '  *' 
mortgagor  under  his  covenant,  (2)  or  under  a  bond  by  way  i-eSy  against 
of  collateral   security,  (a)  is  subject  to  the  like   period  of  mortgagor. 
limitation  of  twelve  years.     But  this  observation  does  not  Surety. 
apply  to  an  action  against  a  surety  for  the  mortgagor  under 
his  covenant  or  bond.     The  period  of  limitation  in  such  case 
is  by  the  Statute  3  &  4  Will.  4,  c.  42,  s.  3,  twenty  years 
from  the  time  when  the  cause  of  action  arose.  (6) 

A  "  payment  of  the  principal  money  or  interest "  under  By  whom 
the  section  must,  in  order  to  prevent  the  claim  being;  barred,  "  P^y^ent 

-  T  .,,^  .,  ,°  must  be  made. 

be  made  to  a  person  entitled  to  receive  the  same  by  a  person  „ 

-^  11  Payment  by 

liable  to  pay;  and  thereiore  a  payment  by  the  mortgagor  mortgagor ; 
will  save  the  Statute  as  against  a  surety ;  (c)  but  a  payment  by  a  stranger. 
by  a  stranger  would  be  of  no  avail.  ((Z) 

Payment  of  interest  by  a  tenant  for  life  under  a  settlement  Payment  by 
made  by  the  owner  of  the  equity  of  redemption  will  prevent  ^^^^^^  ^°^  "^^• 
the  Statute  of  Limitations  from  being  successfully  pleaded 
to  an  action  to  realise  a  mortgage  security ;  (e)  or  upon  the 

iy)  See  Lawton  v.  Ford,  2  Eq.  97. 
(z)  Sutton  V.  S.,  22  Ch.  Div.  511. 

(a)  Fearnside  v.  Flint,  22  Ch.  D.  579. 

(b)  Re  Frisby,  43  Ch.  Div.  117 ;  Be  Powers,  30  ib.  291. 

Upon  the  question  when  the  Statute  begins  to  run  in  such  case,  see  Debt  payable 
Wolmershausen  v.  Gullick,  2  Ch.  (93)  51-1 ;  Kibble  v.  Fairthorne,  W.  N.  on  demand. 
(94)  189  ;  where  the  money  secured  is  payable  on  demand,  Re  Brown, 

2  Ch.  (93)  300;    Re  Tidd,  3  Ch.  (93)  154.     See   also  Barker's   Claim, 

3  Ch.  (94)  290,  where  tlie  borrower  agreed  upon  securities  being  realised 
and  proving  deficient  to  make  up  the  deficiency. 

(c)  Ib. ;  Re  Tucker,  3  Ch.  (94)  429. 

(d)  Re  Frisby,  supra ;  Newbould  v.   Smith,  33  Ch.  Div.  127,  14  App.  Evidence  of 
423;  Re  Powers,  supra;  Pears  v.  Laing,  12  Eq.  41.     See  also  Thome  v.  payment  by  a 
Heard,  1  Ch.  (94)  599.  deceased 

As  to  the  evidence  of  payment  by  a  deceased  person,  see  Newbould  v.  person. 
Smith,  supra. 

(e)  Barclay  v.  Oweii,  W.  N.  (89)  17.    ^-^^ 
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covenant  for  payment   of  the  money   secured,  (/)   if  the 
payments  have  been  made  to  the  right  person. 
Person  to  The  Statute  will   not  run  vrhere  the   person  entitled  to 

Berson^to  pay    ^©ceive  the  interest  is  also  the  person  bound  to  pay.  (j/) 
Action  to  ^^®   period   within   which    a    mortgagee    is   entitled   to 

recover  recover  possession  of  land  comprised  in  the  mortgage  deed 

possession.        -^^  ^^  ^-^^  j^j^^  ^g.^^^  ^f  ^^^  ^^^  ^  y-^^^  ^  28,  and  the  Eeal 

^57  ?  r  and  Property  Limitation  Act,    1874  (c.   67),  ss.  1  (which  cor- 
1  Vict.  c.  28.     responds  to  s.  2  of  3  &  4  Will.  4,  c.  27)  and  9,  twelve  years 
from  the  time  when  the  mortgagee's  right  first  accrued,  or  as 
the  case  may  be,  from  the  time  of  the  last  payment  on 
Future  account  of  principal  or  interest;  and  ss.  2-5  of  the  Act  of 

estates; —         1874  contain  special   provision  for  the  cases  of,  inter  alia^ 
dbability  future  estates  and  claimants  under  disability. 

Keversionary        Where  the   property  comprised  in   the   mortgage   is   re- 
property,  versionary,  the  Statute  only  runs  from  the  time  when  it  falls 

into  possession.  (A) 
Foreclosure  A  foreclosure  action  is  an  action  for  the  recovery  of  land ; 

action  an  ^nd    is   therefore   not   within   s.    8   of    the   Eeal   Property 

recov'er  "and  Limitation  Act,  1874,  but  is  within  s.  1,  and  consequently 
and  within  within  the  enactment  of  1  Vict.  c.  28.  (i) 
1  Vict.  c.  28.  ^  payment,  to  come  within  the  1  Vict.  c.  28,  must  be  a 
Payment^mus  pg^yjjjgjj^  ^f  principal  or  interest ;  and  must  be  made  by  the 
of  principal,  mortgagor,  or  some  person  bound  to  pay  principal  or  interest 
^'^-  on  his  behalf.  (_;')     A  payment  of  rent  made  by  a  tenant  of 

Payment  of      ^j^^  mortgaged  property  to  the  mortgagee,  in  consequence  of 
sufficient.         a  notice  by  the  mortgagee  requiring  the  rent  to  be  paid  to 

him,  is  not  such  a  payment.  (Ic) 

Action  for  An  action  brought  by  a  mortgagee  to  recover  possession  of 

possession  after  land  comprised  in  a  legal  mortgage,  will  not  be  barred  by 

oiecobuie.       ^^^  above-mentioned  statutory  provisions,  if  it  be  brought 

within  twelve  years  from  the  date  of  an  order  for  foreclosure 

absolute,  although   more   than   twelve   years   have   elapsed 

since   the   legal   estate   in  the   land   was   conveyed   to  the 

3  &  4  Will   4        (/)  ^i^f^s  V.  Walker,  2  Ch.  (93)  429.     See  3  &  4  Will.  4,  c.  42,  s.  5. 
c  4''  s  5       '        (?)  Topliam  v.  Booth,  35  Ch.  D.  607. 
■    "'   ■    ■  (Ji)  Eugill  V.  Wilkinson,  38  Ch.  D.  480 ;  but  see  Re  Owen,  3  Ch.  (94) 

225  (legacy  charged  on  a  reversionary  interest  in  land). 
Father  bailiff         A-S  to  the  case  of  a  father  in  possession  of  laud  as  bailiff  of  his  infant 
for  infant  child,  see  Re  Hobbs,  36  Ch.  D.  553. 

j.ljjl(j_  (i)  Harloch  v.  Asliberry,  19  Ch.  Div.  539.     Re  Owen,  supra. 

(_/)  lb.;  Lewin  v.  Wilson,  11  App.  639,  P.  C. 
(Jt)  Harloch  v.  Ashberry,  supra. 
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mortgagee,  and  since  the  last  payment  was  made  on  account 
of  principal  or  interest  secured  by  the  mortgage.  (I) 

The  Statute  extinguishes  the  right  as  well  as  the  remedy  Statute  extin- 
as  to  real  estate ;  and  therefore  a  payment  or  acknowledg- S"'^'*"^*  ^'tl*^- 
ment  will  not  restore  a  title  which  has  been  extinguished  by 
the  operation  of  the  Statute,  (m) 

By  s.  42  of  the  Act  of  3  &  4  Will.  4,  c.  27,  no  arrears  of  3  &  4  Will.  4, 
interest  on  money  charged  upon  or  payable  out  of  any  land  ^-  '^^'  ^-  ^^-     , 
or  rent,  is  recoverable  by  any  distress,  action,  or  suit,  but  interest 
within  six  years  next  after  the  same  respectively  shall  have  recoverable. 
become  due,  or  next  after  an  acknowledgment  of  the  same 
in  writing  shall  have  been  given   to  the   person    entitled 
thereto  or  his  agent,    signed  by  the  person  by  whom  the 
same  was  payable  or  his  agent.     This  section  contains  a  piior  incum- 
proviso  saving  the  right  to  interest  of  puisne  incumbrancers,  l^'ancer  iu 

^  .  .  ^  .       .  .  •      ,         r   ,^         pOSSeSSiOQ,  &C. 

where  a  prior  incumbrancer  is  m  possession,  or  receipt  oi  the 
rents    and   profits.       The    section   only    applies   where   the 
mortgagee  takes  active  steps  to  recover  the  moneys  due  to 
him  by  distress,  action,  or  suit.     It  does  not  affect  his  right,  Retainer  of 
upon  selling  under  his  power,  to  retain  the  whole  amount  ™o>"'^^than  six 
due  to  him  for  interest,  even  though  for  a  period  exceeding 
six  years ;  (n)  and  if  the  whole  of  the  sale  money  should  be  «  Action  or 
paid  into  Court,  to  the  credit  of  an  action  for  administration  suit." 
of  the  mortgagor's  estate,  the  presentation  of  a  petition  for 
payment  of  the  amount  due  to  the  mortgagee  or  his  repre- 
sentatives, will  not  be  deemed  an  action   or  suit  within  the 
section,  (o)      The  section  does  not  ajjply  to  a  redemption  Redemption 
action  by  the  mortgagor,  or  to  any  other  case  in  which  the  action,  &c. 
mortgagee  is  a  defendant ;  nor  does  it  apply  to  mortgages  of  Morto-a^es  of 

or  charges  on  personal  estate;  (p)  but  it  is  doubtful  whether  personal 

property. 

(0  Fngh  v.  Heath,  7  App.  235. 

(m)  3  &  4  Will.  4,  c.  27,  s  34  ;  Be  Alison,  11  Ch.  Div.  295 ;  Sanders  v.  S., 
19  Ch.  Div.  379 ;    Re  Hobbs,  36  Ch  D.  557 ;  Re  Sands,  22  Ch.  D.  614  ; 
Bunting  v.  Sargent,  13  Ch.  D.  330.     Upon  the  question  when  the  Statute  Equitable 
hegius  to  run  where  a  person  entitled  to  a  lease  for  a  long  term  at  a  lessee  at 
peppercorn   or  nominal  rent  continues  in  possession  without  any  lease  nominal  rent. 
Laving  been  granted,  see  Warren  v.  Murray,  2  Q.  B.  (94)  648. 

(n)  Edmunds  v.   Wauqli.,  1  Eq.  418  (questioning  Mason  v.  Broadbent, 
33  B.  296);  Re  Marshfield,  34  Ch.  D.  721. 

(o)  Edmunds  v.    Wauqh,  supra ;   Re  Marshfield,   supra ;    but   see   Re 
Slater,  11  Ch.  D.  227  ;  Re  Stead,  2  Ch.  D.  713. 

(p)  Glarhson  v.  HendtrsonA^  Ch.  D.  348;  Mellersh  v.  Bro7vn,  45  Ch.  D. 
229.     Upon  the  question,  "  What  is  money  charged  ui)onor  payable  out  of  "  Jloney 
land?"  see  Boioyer  v.  Woodman,  3  Eq.  313;  Re  Stephens,  43  Ch.  D.  39.      charged  on 

2   R  land,"  &c. 
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MORTQAGES. 


Reversionary     a  mortgagee  of  a  reversionary  interest  in  land  can  by  action 
property.  recover  more  than  six  years'  arrears,  {q) 


General  rule. 


Deceased 
mortgagor. 


Equity  of 

redemption 

settled. 


Judgment 
creditor. 


Section  XII. — Parties  to  Actions  for  foreclosure  and 
redemption. 

As  a  general  rule,  all  persons  interested  in  the  equity  of 
redemption  must  be  made  parties  to  an  action  for  foreclosure 
or  redemption  ;  but  a  puisne  mortgagee  is  entitled  to  obtain 
a  foreclosure  judgment  against  the  mortgagor,  and  all  in- 
cumbrancers subsequent  to  himself  without  making  persons 
prior  to  himself  parties.  He  may,  however,  make  them 
parties  to  an  action  claiming  redemption  against  them,  and 
foreclosure  against  the  mortgagor  and  subsequent  incum- 
brancers ;  but  he  is  not  bound  so  to  do.  Even  a  first  mort- 
gagee cannot  obtain  a  foreclosure  judgment  against  the 
puisne  mortgagees  without  making  the  ;  mortgagor  or  the 
persons  claiming  under  him  by  purchase  or  otherwise  a 
party  or  parties,  (r)  If  the  mortgagor  be  dead,  his  heir  or 
devisee,  in  the  case  of  real  estate,  and  his  personal  repre- 
sentative in  the  case  of  personal  estate,  may  be  plaintiff  in 
an  action  for  redemption  and  must  be  a  defendant  to  an 
action  for  foreclosure,  (s)  When  the  equity  of  redemption 
is  settled  in  strict  settlement,  all  persons  interested  under 
the  settlement  down  to  and  including  the  first  tenant  in 
tail  of  full  age,  must  be  parties  to  a  foreclosure  action.  (<) 
A  judgment  creditor  who  has  not  issued  execution  is  not  a 
necessary  party  either  to  a  redemption  or  a  foreclosure 
action,  (u) 


Interest, 
laches,  &c. 

Personal 
representative; 
— appropria- 
tion of 

mortgage  debt. 
Defendant 
erroneously 
supposed  to  be 
mortgagor's 
heir. 

Tenant  for  life 
and  remainder- 
men. 


(q)  Smith  v.  Hill,  9  Cli.  D.  143.  Upon  the  question  when  the  right  to 
rent,  interest,  or  other  income  will  be  affected  by  laches,  see  Thomson  v. 
Eastwood,  2  App.  216 ;  Hiekman  v.  Upsall,  4  Ch.  Div.  144. 

(r)  Moore  v.  Morton,  W.  N.  (86)  196.  As  to  the  right  of  a  personal 
representative  to  appropriate  a  mortgage  dfbt  towards  the  share  to  which 
he  is  beneficially  entitled  in  the  estate  of  his  testator  or  intestate,  and 
thereby  make  himself  equitable  as  well  as  legal  owner  of  the  security, 
see  Barclay  v.  Oioen,  W.  N.  (89)  16.     ^-y^^ 

(s)  In  Lancaster,  &c.  Co.  v.  Cooper,  9  Ch.  D.  594,  the  Court,  on  motion 
by  the  plaintiffs  in  a  foreclosure  action,  and  on  its  being  discovered  that 
the  defendant,  an  infant,  was  not,  as  had  been  supposed,  the  heir  of  the 
mortgagor,  made  an  order  setting  aside  the  judgment  and  dismissing  the 
action. 

(()  As  to  rights  of  the  tenant  for  life  and  remaindermen  inter  se  u]X)n 
tlie  former  redeeming,  see  Wiclis  v.  Scrivens,  1  J.  &  H.  220. 

(h)  E.  of  Cork  v.  Bussell,  13  Eq.  210. 


PARTIES.  Gil 

After  the  transfer  of  a  mortgage,  the  original  mortgagee  Transferee, 
is  not  a  necessary  party ;  and  if  there  have  been  several 
transfers,  it  will  be  sufficient  that  the  last  transferee  be  made 
a  party.  (?;) 

A  surety  is  a  necessary  party  to  a  foreclosure  action  if  he  Surety, 
has  made  any  payment  on  account  of  principal  or  interest,  (ic) 
or  if  he  has  mortgaged  some  estate  of  his  own  by  way  of 
collateral  security,  (x) 

When  there  are  several  mortgagees,  they  should  all  join  Action  by  one 

as  plaintiffs  in  a  foreclosure  action  :  but  one   of  them  can  °*  several 

..,  .  ,.  1  •!-    -i         mortgagees, 

maintain  the  action,  making  the  others  co-defendants,  if  they 

are  unwilling  to  be  joined  as  co-plaintiffs,  or  have  done  some 

act  precluding  them  from  being  plaintiffs,  (y) 

Since  the  R.  S.  C.  of  November,  1893,  came  into  operation,  Trustees  of 

the  trustees  of  an  equity  of  redemption  represent  their  cestuis  ^l^'^y  ^f 

•I        "^  .  J-  ^  .  redemption ; 

que  trust  under  0.  3,  r.  6,  in  a  foreclosure  as  well  as  in  a  o.  3,  r.  6 
redemption  action,  (z)  They  did  so  previously  in  the  case 
of  an  action  for  foreclosure  when  they  were  the  original 
mortgagors,  or  were  executors  of  the  mortgagor,  as  well  as 
trustees,  or  where  it  was  for  other  reasons,  probable  that 
they  had  funds  in  hand  to  enable  them  to  redeem,  (a)  They 
formerly  represented  their  cestuis  que  trust  also  in  an  action 
for  redemption  instituted  by  them ;  for  the  very  obvious 
reason  that  in  that  case,  the}',  as  plaintiffs,  offered  to  pa}'  the 
money  required  to  enable  them  to  redeem  ;  whereas  if,  in  the 

(v)  Chambers  v.  Goldwin,  9  Ves.  268,  269. 

(to)  Gedije  v.  Matson,  25  B.  310. 

(x)  Stohes  V.  Clendon,  3  Sw.   150,  n.     It  would  appear  that  since  the  Mortgage  of 
passing   of   Locke  King's  Act    {supra,    pp.    259,   et   seq.)   the   personal  wife's  estate, 
representative  of  a  mortgagor  of  real  estate  is  somewhat  in  the  position  of  p„j.go^j,i  renre- 
a  surety,  and  tliat  this  rule  applies  to  him.     It  also  applies  where  a  wife       ,   , .        i^ 
joins  in  mortgaging    her    separate  estate  for    money   advanced   to    her  jg„p„cp(i 
husband.     She  will,  in  such  case,  be  presumed  only  to  join  as  a  surety  :     n,.t„„o-nv 
&ee  Huntingdon  v.  H.,  2  Bro.  P.  C.  1 ;  2  Wh.  &  Tu.  L.   C.  Eq.  1147;  "^"^^S^S"'- 
Noyes  v.  Pollocl;  32  Ch.  Div.  53.     But  the  case  is  otherwise  where  the 
mortgage  is  created  by  the  exercise  of  a  power  vested  in  the  husband  and 
wife  jointly  for  raising  money  on  mortgage  or  otherwise,  and  overriding 
the  interest  of  the  wife  in  the  property  appointed  :  Scholefield  v.  Lockwood, 
4  D.  J.  &  y.  28.     Compare  Jo7ies  v.  Davis,  8  Ch.  D.  205.' 

(y)  Luhe  v.  South,  &c.  Co.,  11  Ch.  Div.  121 ;  Drage  v.  Hartopp, 
28  Ch.  D.  414. 

As  to  the  parties  to  an  action  to  foreclose  a  mortgage  of  a  share  in  a  Share  in 
partnership  business,  see  Redmayne  v.  Forster,  2  Eq.  467.  partnership. 

(2)  See  R.  4  and  O.  16,  r.  8,  of  the  R.  S.  C.  of  1883;  Annual  Practice, 
1896,  p.  358,  and  see  supra,  p.  14.  As  to  the  i^ractice  previously,  Francis 
V.  Harrison,  43  Ch.  D.  183;  Griffith  v.  Pound,  45  ib.  567. 

(a)  Re  Mitchell,  W.  N.  (92)  11 ;  Re  Booth,  ib.  156 ;  Goldsmid  v. 
Sonehewer,  9  Ha.  App.  38. 

2   R   2 
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0.  3,  r,  7. 

Parties 
numerous. 


Parties  to 
action  for 
redemption  of 
two  different 
estates ; 

of  estate 
mortgaged  by 
two  tenants  in 
common. 

Representation 
of  deceased 
mortgagor's 
estate  ; — 0.  3, 
r.  28. 


Proceedings  up 
to  trial. 


When  puisne 
mortgagee 
defendant 
should  dis- 
claim. 


Mode  of 
disclaiming. 


case  of  a  foreclosure  action,  the  trustees  had  no  money  in 
hand  for  that  pitrpose,  some  of  the  cestuis  que  trust  might 
perhaps  have  been  in  a  position  to  redeem,  (b) 
•  The  Court  has  no  power  under  0.  3,  r.  7,  to  make  an  order 
that  some  of  numerous  persons  interested  in  the  equity  of 
redemption  of  mortgaged  property  shall  defend  an  action  for 
foreclosure  on  behalf  of  all.  All  such  persons  should  be 
made  defendants,  (c) 

Where  two  estates  belonging  to  different  persons  are  in- 
cluded in  one  mortgage,  the  person  entitled  to  redeem  one 
estate  cannot  bring  an  action  to  redeem  without  making  the 
person  entitled  to  redeem  the  other  estate  a  party.  ((?)  So 
also  where  a  mortgage  is  made  by  two  tenants  in  common, 
both  of  them  must  be  parties  to  the  action  to  redeem ;  one 
cannot  redeem  in  the  absence  of  the  other,  (e) 

The  Court  has  no  power,  under  0.  3,  r.  28,  to  appoint  a 
person  to  represent  the  deceased  mortgagor  in  an  action  for 
foreclosure.  (/) 

Section  XIII. — Practice. 

The  proceedings  in  actions  for  foreclosure  or  redemption, 
and  for  the  enforcing  of  charges  and  liens  are,  as  a  rule,  the 
same  up  to  and  including  the  trial  as  those  already  treated 
of  in  reference  to  actions  in  general,  {h)  It  should  however, 
be  here  mentioned,  that  when  the  property  comprised  in  a 
mortgage  is  so  heavily  charged,  that  it  is  not  worth  while 
for  a  puisne  mortgagee,  defendant  to  a  foreclosure  action,  to 
redeem,  the  proper  course  for  him  to  adopt  is  to  write  to  the 
plaintiff's  solicitor  as  soon  as  possible  after  being  served  with 
the  summons,  offering  to  submit  to  the  action  being  dis- 
missed against  him  without  costs,  and  to  disclaim  at  the 
plaintiff's  cost,  (i)  The  disclaimer  may  be  either  by  deed, 
or  by  statement  under  0.  10,  r.  9. 


(b)  Mills  V.  Jennings,  13  Ch.  Div.  639 ;  6  App.  710. 

(c)  ariffith  V.  Found,  45  Cb.  D.  567.     <2^-/ 

(d)  Cholmondeley  v.  Clinton,  2  J.  &  W.  134;  Bolton  y.  Salmon,  2  Ch. 
(91)  52. 

(e)  Bolton  v.  Salmon,  supra. 

(/)  Supra,  p.  290 ;  Ayhmrd  v.  Lewis,  2  Ch.  (91)  81 ;  but  see  Scott  y. 
Streatham,  &c.  Co.,  W.  N.  (91)  153. 
Court  in  which      (h)  See  supra,  pp.  32,  et  seq.     As  to  the  Court  in  'which  such  actions 
action  should     should  be  commenced,  see  supra,  p.  9. 
be  commenced,      (0  Day  v.  Gudgeon,   2  Ch.  D.  212 ;  Greene  v.  Foster,   22  ih.  oGG. 
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If  a  devisee  of  a  mortgaged  estate  under  the  old  law  dis-  Efifeot  of 
claimed  after  the  commencement  of.  the  suit,  his  disclaimer  '^'S'^l^'n^er. 
operated  ah  initio — i.e.,  assuming  he  had  done  no  act  incon- 
sistent with  the  exercise  of  his  right  to  disclaim,  (J) 

It  is  only  a  right  or  interest  which  can  be  disclaimed.     A  Liability. 
person  cannot  disclaim  a  liability.  (Jc) 

The  Court  has  no  power,  under  0.  12,  r.  10,  to  direct,  Inquiry  as  to 
before  the  trial,  an  enquiry  as  to  the  priority  of  incum-  priorities  ;— 
brancers  in  a  foreclosure  or  redemption  action.  (I) 

The  common  form  of  judgment  in  a   foreclosure   action  Form  of 
when  the  morto;ao;or  is  in  possession  under  a  lejral  morto-ase  [» r<;closiire 

n  1-n-  judijmeut; — 

directs  a  reference  to  the  Kegistrar  to  take  an  account  of  legal 
what  is  due  to  the  plaintiff  for  principal,  interest,  and  costs  ;  mortgage. 
and  that  upon  the  defendant  paying  into  Court  the  amount 
certified  to  be  due  under  the  account  within  six  months  after 
the    Eegistrar    shall   have    presented    his    certificate,   the 
plaintiff  do  reconvey  the  property  to   the   mortgagor,  and 
deliver  up  to  him  all  deeds  and  writings  relating  thereto ; 
but  that  in  default  of  payment  within  the  time  limited,  the 
defendant  be  foreclosed.     The  furm  will  be  somewhat  dif- 
ferent when  the  mortgage  is  equitable,  or  where  there  are 
several  successive  mortgages,  (m)     In  the  former  case  the  Equitable 
judgment  usually  directs  not  only  that  the  mortgagor  be  mortgage, 
foreclosed  in  default  of  pajonent;  but  also  that  he  execute 
an  absolute  conveyance  of  the  property  to  the  plaintiff,  (n) 
The  judgment  does  not,  as  a  rule,  in  either  case  reserve 
further  consideration.      The  form  is  different  when  a  sale  Form  when  a 
is  directed.     In  that  case,  it  is  usual  to  reserve  further  con-  s-'ie  is  directed, 
sideration,  in  order  to  deal  with  the  sale  money,  though  it 
may,  of  course,  be  dealt  with  upon   an   application  made 
under  liberty  to  apply  for  that  purpose. 

( /)  Bellamy   v.  Briclienden,   4  K.  &   J.  672 ;    but   see   Furher  v.  F., 
30  B.  523. 

(k)  Glassimiton  v.  Thwaites,  2  Euss.  462. 

(Z)  Garnham  v.  Skipper,  29  Cli.  Div.  566      As  to  the  power  of  the  Power  to  stay 
Court  to  stay  the  prosecution  against  a  company  of  expensive  accounts  prosecution  of 
and  enquiries  directed  by  a  foreclosure  judgment,  unless  security  for  costs  accounts, 
be  given,  see  Exchange,  &c.,  Warehouses  v.  Association  of  Land  Financiers, 
34  Ch.  D.  195. 

(m)  Form  264,  App.,  does  not  appear  to  be  applicable  -without  alteration  Form  264, 
to  ordinary  cases,  whether  the  mortgagee  has  been  in  possession  or  not,  App. 
If  he  has  not,  there  can  be  no  rents  to  be  accounted  fur ;  if  he  has,  the 
account  ought  to  be  taken  on  the  footing  of  his  being  charged  with  wilful 
default. 

(n)  Lees  V.  Fisher,  22  Ch.mv.2Si. 
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Form  of  The  common  form  of  judgment  in  a  redemption  action, 

kid^crni^nt°       ^^*®^  directing  an  account  to  be  taken  of  what  is  due  to  the 

mortgagee  and  ordering  a  reconveyance  and  delivery  up  of 

deeds,  on  payment  of  the  amount  found  due,  as  in  the  case 

of  a  foreclosure  judgment,   directs  that  in   default  of    the 

plaintiff  paying  within  the  time  appointed,  what  shall  be 

certified  to  be  due  from  him,  the  action  do  stand  dismissed 

with  costs  ;  and  this  direction  will  be  given  even  where  the 

plaintiff  is  a  second  mortgagee  claiming  redemption  against 

the  first  mortgagee,  and  foreclosure  against  the  mortgagor,  (o) 

Annual  rests.         If  a  judgment  for  redemption  be  pronounced   against  a 

mortgagee  in  possession,  directing  the  usual  account  ivithout 

annual  rests,  an  order  cannot  in  general  be  made  afterwards, 

directing  the  same  to  be  taken  loith  annual  rests,  (p) 

When  more  It  was  formerly  the  practice  in  the  High  Court  when  a 

than  one  first  mortgagee  commenced  an  action  or  suit  for  foreclosure 

mlemption  of   against   the   mortgagor  and    subsequent  incumbrancers,  to 

successive         fix  successive  periods  within    which  the  defendants  might 

mortgages.        redeem  according  to  their  respective  priorities.     This  course 

will  still  be  followed  if  the  puisne  mortgagees  appear  at  the 

trial,  and  show  a  case  entitling  them  to  have  the  judgment 

so  framed ;  but  the  mortgagor  has  no  right  to  claim  more 

than  the  one  usual  period  of  six  mcmths.  (</)     If  the  puisne 

mortgagees  fail  to  show  such  a  case  as  above  mentioned, 

then  only  one  period  (generally  six  months  from  the  date  of 

the  Chief  Clerk's  Certificate)  will  be  fixed.     The  tendency  of 

the  Court  is  now  in  all  cases  to  fix  only  one  period  in  absence 

of  good  reason  to  the  contrary ;  and  so  prevent  the  expense 

and  delay  which  formerly  arose  in  such  cases,  (r) 

Day  for  infant       When  an  infant  is  a  defendant  to  a  foreclosure  action,  the 

to  show  cause,  xisual  form  of  judgment  whether  the  mortgage  is  legal,  or 

equitable  gives  him  a  day  to  show  cause  against  the  same  on 

(o)  Ilallett  V.  Furze,  31  Ch.  D.  312. 

(p)  Nelson  v.  Booth,  3  D.  &  J.  119 ;  see  also  supra,  pp.  333,  334. 
Mode  of  taking  ('/)  Piatt  v.  Mendel,  27  Ch.  D.  246.  In  a  redemption  action  by  a  second 
accounts  bv  mortgagee  against  the  first  mortgagee,  the  account  to  be  taken  at  the 
seconil  ncrjiinst  instance  of  the  second  mortgagee  must  be  taken  in  all  respects  as  though 
first  moil-  !*■  were  being  taken  at  the  instance  of  the  mortgagor  himself;  and  the 
gao-ee.  second  mortgagee  may  assert  such  equity  as  the  mortgagor  himself  might 

^  have  had  to  exclude  any  particular  item  from  the  account :  Mainland  v. 

Ujvohi,  41  Ch.  D.  126  ;  TomZm  v.  Luce,  43  Cii.  Div.  191. 
Order  of  ^^  '^**^  order  in  which  successive  incumbrancers  are  entitled  to  redeem 

.        ,•  generally,  see  Mutual,  A-r.,  Society  v.  Langley,  32  Ch.  Div.  460;  Flint  v. 

jeaem]  tiou.        jy„„,^„.j^  2  Ch.  (93)  54,  C.  A. 

(r)  Smithett  v.  Hesketh,  44  Ch.  D.  164. 
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coming  of  age ;  but  the  Court  may  pronounce  judgment  for  immediate 

immediate  foreclosure  against  the   infant,  with  the  concur-  fo»«closure 

,  .  •    r-    1    1  against  intaut. 

rence  of  his  guardian,  and  upon  being  satisned   by  proper 

evidence,  that  the  property  is  of  less  value  than  the  amount 

due  on  the  mortgage,  and  that  it  will  be  for  the  infant's 

benefit  (s)     The  usual  form  of  foreclosure  judgment  against 

an  infant  having  the  legal  estate  directs  him  to  convey  on  his 

attaining  majority,  (t) 

The  practice  in  taking  the  accounts  before  the  Registrar  Practice  in 

is    substantially   the    same    as  that  already    treated   of  in  *^''^'^'"g  mort- 

''  ,    .  .  .       .  g'ige  accounts. 

Chapter  I.   on  Administration,  (u)      The  plaintiff  or  party  g^^^^  ^     . 

having  the  carriage  of  the  judgment  should,  under  0.  24,  proceed. 

r.  2,  take  out  a  summons  to  proceed ;  and  upon  the  return  Accounts  to  be 

thereof,    the  Registrar   will    generally   fix    a    time    for  the  brought  in. 

mortgagee  to  bring  in  and  verify  by  affidavit  an  account  of 

what  is  due  to  him  for  principal,  interest  and  costs ; — and 

when  he  has  been  in  possession,  and  the  judgment  so  directs, 

an  account  of  rents  and  profits  received  by  him,  or  which 

but  for  his  wilful  default  he  might  have  received.  («)     The  Proceedings 

account  or  accounts  brought  in  will  be  dealt  with   in  the  thereon. 

manner  already  explained ;    and  when  completed,   the    Ee-  Registrar's 

ffistrar  will  make  his  Certificate,  findino;  the  amount  due.  (w)  .     ,.    ^. 
Vin  ••T'T  ^       n,       'o  t  Application  to 

When  it  IS  desired  to  vary  the  Certificate,  the  proceedings  vary. 
for  that  purpose  will   also  be  the   same  as   those  already 
treated  of  in  the  Chapter  on  Administration,  (x) 

A  foreclosure  is  not  complete  until  the  order  absolute  has  Foreclosure 
been  made.  0/)      This  is  obtained,   in  the  case  of  a  legal  not  i-'i^mplete 

IT  p  1  •   1       T       T-.      •  -11    T  ""til  order 

mortgage,  by  order  of  course,  which  the  Registrar  will  draw  absolute. 
up  on  the  application  of  the   mortgagee,  and   upon   being  Mode  of 
satisfied  that  the  money  has  not  been  paid  into  Court  at  the  obtaining. 
time  appointed  by  the  judgment,  (z)     The  application  will 
be  somewhat  as  follows. 

The   Plf.   applies  for  an   order  that    the    Deft,  may   be  Precedent  I. 

(s)  Wolverhampton,  rf-c,  Co.  v.  George,  24  Ch.  D.  707. 

(0  Mellor  V.  Porter,  25  Ch.  D.  158 ;  Gray  v.  Bell,  30  W.  R.  606 ;  but 
see  Foster  v.  Parlcer,  8  Ch.  D.  1'17. 

(m)  See  supra,  pp.  324,  et  seq.     But  the  judgment  will  not,  in  general 
require  to  be  served  on  persons  not  before  the  Court. 

(v)  As    to    the   right  of   a    mortgagor  to   compel  the   mortgagee   to  Liability  of 
furnish  particulars  of  moneys  received  by  him,  see  Kemp  v.  Goldberg,  mortgagee  to 
36  Ch.  D.  505.  furnish  par- 

(iv)  Supra,  p.  373.  tieulars  of 

(a;)  lb.  money  received 

{y)  Frees  v.  Colie,  6  Ch.  G45 ;  Marshall  v.  Shrewsbury,  10  Ch.  250-  by  hiim. 

(z)  See  Form  266,  App.    <^c/U- 
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^•</ 


absolutely  debarred  and  foreclosed  of  and  from  all  rigbt 
and  equity  of  redemption  of  in  and  to  the  moi  tgaged  here- 
ditaments described  in  the  Plf.'s  Particulars  [if  possession  be 
also  required  add  (a)  and  deliver  up  to  the  Plf.  possession  of 
the  same  hereditaments]. 

When  the  legal  estate  is  in  the  mortgagor,  as  in  the  case 
of  an  equitable  mortgage  by  deposit  of  title  deeds,  the 
foreclosure  becomes  absolute  by  the  mortgagor  executing  an 
absolute  conveyance  of  the  property.  If  a  mortgagor  neglect 
or  refuse  to  execute  the  same,  he  can  be  compelled  so  to  do 
after  the  draft  thereof  has  been  settled ;  (fe)  or  the  mortgagee 
can  obtain  a  vesting  order  under  the  Trustee  Act,  1893, 
having  the  like  effect.  The  course  which  is  now  usually 
followed  in  the  Chancery  Division  in  such  cases,  is  for  the 
mortgagee  to  obtain  an  order  from  the  Judge  under  s.  14 
of  the  Judicature  Act,  1884  (s.  61),  nominatiug  his  Chief 
Clerk  to  execute  the  conveyance  for  the  mortgagor. 

When  an  action  for  redemption  is  dismissed  in  the 
Chancery  Division  for  any  reason  except  for  want  of  pro- 
secution, (c)  the  dismissal  operates  as  a  judgment  for  fore- 
closure against  the  plaintiff;  ((I)  but  this  rule  does  not  apply 
to  a  mere  equitable  mortgage  (e).  When  the  plaintiff  in  an 
action  to  redeem  a  legal  mortgage  fails  to  pay  the  amount 
certified  to  be  due  from  him  at  the  time  appointed  for 
that  purpose,  a  final  order  to  dismiss  the  action  should  be 
obtained  by  order  of  course  in  the  same  way  as  in  the  case 
of  an  order  for  foreclosure  absolute  in  a  foreclosure  action. 

The  Court  will,  upon  a  proper  case  being  made  out,  e.g. 
when  the  security  is  ample,  and  there  is  a  reasonable  prospect 
of  the  mortgagor  being  able  to  discharge  the  debt,  enlarge 
the  time  for  redeeming.  This  however  is  by  no  means  a 
matter  of  course ;  and  the  Court  will  generally  require,  as 
a  condition  to  making  the  order,  that  the  mortgagor  at  once 
pay  the  whole  or  a  substantial  portion  of  the  interest  in 
ai  rear  on  the  mortgage  debt,  and  the   costs.  (/)     Such  an 

(«)  Thynne  v.  Sari,  2  Ch.  (91)  79.     See  snpra,  pp.  28,  29,  524. 

(b)  As  to  the  moduH  procedendi  when  a  deed  is  ordered  to  be  executed, 
see  supra,  p.  35G. 

(c)  Mansard  v.  Hardy,  18  Yes.  460. 

(d)  Marshall  v.  Shreiosbury,  10  Ch.  254. 

(e)  Ih. 

(/)  See  Forrest  v.  Shore,  32  W.  R.  3o6,  and  oases  there  cited.  In  this 
case  nearly  half  (amonnting  to  £5000)  of  the  arrears  of  interest  and  the 
costs  only  of  the  application  were  ordered  to  be  at  once  paid. 
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indulgence  is  not,  in  general,  granted  to  the  plaintiff  in  a  Not  granted  in 
redemption  action,  (g)  redemptiou 

^  ^''^  .  .  .        action. 

Where  the  mortgagee  or  a  receiver  appointed  in  the  action  „     ■  t    ( 
has  received  rents  of  mortgaged  property  between  the  date  rents  after 
of  the  certificate  under  a  foreclosure  judgment,  and  the  day  certificate, 
fixed  for  redemption,  the  mortgagee  is  not  entitled  to  the 
rents  so  received,  except  on  the  terms  of  his  bringing  them 
into  account  as  between  mortgagee  and  mortgagor ;    and  a 
fresh  date  must,  in  such  case,  be  fixed  for  redemption.  (Ji) 
But  in  the  Chancery  Division,  where  the  rents  have  been 
received    after   that   day,  and  before  the    affidavit  of  such 
default  has  been  sworn,  an  order  for  final  foreclosure  will, 
nevertheless,  be  made  without  any  further  account,  (i') 


Section  XIV. — Costs. 

Under  the  contract  which  arises  out  of  the  relation  between  Costs  payable 

a   morto;ao;or   and  his  mortoao-ee,   a  mortg-ao-or  desiring*  to  ^  mortgagor 
='5'  .        .        °  ,     ,        °   *  *         on  redeeming. 

redeem  the  property  is,  m  general,  bound  to  pay  to  the 
mortgagee  in  addition  to  the  principal  debt,  and  the  interest 
thereon :  (1)  all  costs,  charges  and  expenses  properly  incurred 
by  the  mortgagee  in  relation  to  the  mortgage  debt  or  the 
mortgage  security  ;  (2)  the  costs  of  litigation  properly  under- 
taken by  the  mortgagee  in  reference  to  the  mortgage  debt 
(including  the  costs  of  an  action  to  recover  the  mortgage 
debt  and  interest  from,  and  of  any  correspondence  with  any 
surety  therefor),  or  the  security,  including,  in  the  case  of  an 
equitable  mortgage,  the  costs  of  preparing  and  completing 
a  legal  mortgage  agreed  to  be  given  by  memorandum  of 
deposit,  and  any  correspondence  with  the  mortgagor  in 
relation  thereto,  as  well  as  of  inspection  of  the  title  deeds 
necessary  for  that  purpose  ;  (3)  the  mortgagee's  costs  of  any 
foreclosure    or   redemption    action   which   may   have   been 

(g)  Novosielsln  V.  Wakefiekl,  17  Ves.  417. 

(ji)  Jenner-Fust  v.  Needham,  32  Ch.  Div.  582 ;  Lush  v.  Sebright,  W.  N. 
(94)  134.        ^^<>/ 

(i)  National,  A'c,  Society  v.  Faper,  1  Ch.  (92)  54 ;  Coleman  v.  Lletcellin, 
34  Ch.  Div.  ]43;  Cheston  v.  Wells,  2  Ch.  (93)  151;  but  see  Boss  Com- 
missioners V.  TJshorne,  W.  N.  (90)  92.     As  to  the  discretion  of  tlie  Court  to  Re-openincr 

open  the  foreclosure,  see  Beaton  v.  Boulton,  W.  N.  (91)  30;  Campbell  v.  foreclosure ■ 

Hohjland,  7  Ch.  D.  166.     See  the  last  case  as  to  adding  parties  to  an  Assicnment 
action  for  foreclosure  or  redemption  after  an  assignment  jtendente  lite.         jjcndcnte  lite. 
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commenced.  (/)  In  the  Chancery  Division  the  costs  are 
taxed  as  between  solicitor  and  client. 

When  a  mortgagee  commences  an  action  to  redeem  prior 
and  to  foreclose  subsequent  incumbrancers,  his  costs  are 
added  to  his  debt,  and  they  have,  as  a  rule,  no  priority  over 
the  prior  charges ;  (Jt)  but  when  a  puisne  mortgagee  institutes 
proceedings  to  realise  and  distribute  a  fund,  which  but  for  such 
exertions,  would  have  been  unavailable  for  the  purpo;^e  of 
paying  the  incumbrances,  and  which  proceedings  would  have 
to  be  taken  in  any  event,  then  if  the  other  incumbrancers, 
whether  prior  or  subsequent,  make  use  thereof  for  their  own 
advantage,  the  plaintiff's  costs  ought  to  be  paid  first.  (Z) 
When  the  plaintiff  in  an  action  for  successive  foreclosures 
and  redemptions,  is  both  first  and  last  mortgagee,  he  must 
pay  the  costs  of  the  intervening  incumbrancers,  if  he  fail  to 
redeem,  (m) 

When  the  interest  on  a  mortgage  debt  is  regularly  paid, 
and  the  mortgagor  has  never  been  called  on  to  discharge 
the  principal,  the  costs  of  a  transfer  of  the  security  made 
without  any  communication  with  the  mortgagor,  are  not 
properly  chargeable  against  him.  {n) 

When  a  mortgagee  brings  an  action  to  foreclose  two  mort- 
gages not  liable  to  be  consolidated,  of  two  distinct  estates, 
the  costs  of  the  action  will  not  be  charged  against  each 
estate,  but  must  be  apportioned  rateably  between  the  two 
estates,  (o) 

The  plaintiff  in  a  foreclosure  action  is,  as  a  general  rule, 
only  entitled  to  an  account  of  principal  and  interest  due  to 

(i)  Be  Wallis,  25  Q.  B.  Div.  181  ;  National,  dc,  Banh  v.  Games, 
31  Ch.  Div.  582  (where  it  was  held  that  an  investigation  of  the  title  was 
not  necessary  for  this  purpose);  Field  v.  Hopldns,  44  Ch.  Div.  524 ;  but 
as  to  the  costs  of  an  action  to  recover  arrears  of  interest,  see  E.  Poulett  v. 
V.  Hill,  1  Ch.  (93)  277.     See  also  supra,  p.  178. 

(A-)   Wright  v.  Kirby,  28  B.  463 ;  Johstone  v.  Cox,  19  Ch.  Div.  19. 

(I)  Wright  v.  Kirhy,  2.3  B.  4G7 ;  Batten  v.  Dartmouth  Commissioners, 
45  Ch.  D'.  618 :  Carrick  v.  Wigan,  dc,  Co.,  W.  N.  (93)  98 :  Batten  v. 
Wedgwood,  dx.,  Co.,  28  Ch.  D.  317.  See  this  last  case  also  as  to  the 
priority  of  diiferent  sets  of  costs,  when  the  estate  is  insufficient  to  pay  all. 

(m)  Mutual,  d-c.  Society  v.  Lavglcy,  32  Ch.  Div.  475. 

(n)  Be  Badclife,  22  B.  201.  A  mortgagee  is  not  entitled,  upon  being 
paid  off",  to  keep  any  copy  of  the  reconveyance  or  deed  of  transfer,  or  of 
any  other  documents  relating  to  his  security  {Be  Wade,  17  Ch.  D.  348); 
nor  is  a  solicitor  acting  for  several  co-moi tgagees  entitled  to  charge  the 
mortgagor  for  more  than  one  copy  of  the  draft  of  any  such  reconveyance 
or  deed  of  transfer  (ib.). 

(o)  Be  Ca.ux  v.  Skipper,  31  Ch.  Div.  635.  Compare  Flint  v.  Howard, 
2  Ch.  (93)  54. 
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Him  on  Ws  mortgage,  and  of  the  costs  of  the  action.  To  Form  of 
entitle  him  to  an  account  of  any  other  costs  he  must  make  ^"'^'^''T  ^^  *^° 
out  a  special  case,  and  the  Court  will  then,  as  a  rule,  direct 
an  enquiry  "  whether  anything  and  what  is  due  to  the 
plaintiff  for  any  and  what  costs,  charges,  and  expenses 
properly  incurred  by  him  in  respect  of  his  mortgage  security, 
not  being  costs  of  the  action."  (p)  But  where  the  plaintiff 
was  the  transferee  of  a  mortgage,  on  which  interest  was 
overdue  at  the  date  of  the  transfer,  and  the  mortgagor  was 
a  bankrupt,  the  plaintiff  was  held  to  be  entitled  to  an  account 
of  costs  generally,  (q) 

The  owner  of  the  equity  of  redemption  is  not,  as  a  rule.  When  mort- 
liable  to  pay  personally  the  costs  of  a.n  action  for  foreclosure :  S*g°'''  ^,^- 

1  /.       -n     •  -1  n  personally 

but  payment  thereoi  will,  m  general,  as  m  the  case  or  any  ijabie  for  costs. 
other  charges  and  expenses  properly  incurred  by  the  mort- 
gagee, only  be  made  one  of  the  conditions  on  which  such 
owner  shall  be  entitled  to  redeem,  (r)  The  case  is  otherwise 
as  to  the  costs  of  an  action  for  redemption ;  for,  as  stated 
above,  the  usual  form  of  judgment  in  that  case  directs  the 
action  to  be  dismissed  with  costs  in  default  of  the  plaintiff 
redeeming. 

A  mortgagee  may  be  refused  (s)  his  costs  on  the  ground  Misconduct  of 
of  misconduct ;  or  if  a  strong  case  be  made  against  him,  he  ™°^  g^S^^- 
may  be  ordered  to  jiay  the  costs  of  the  owner  of  the  equity 
of  redemption  (t) — e.g.  if  he  set  up  an  absolute  title  to  the 
property  in  himself,  or  dispute  the  right  of  such  owner  to 
redeem  the  whole  or  part  of  the  property,  (u)     He  will  not 
be  even  deprived  of  his  costs  for  merely  claiming  more  than 
is  due  to  him.  (v)     But  he  will,  as  a  rule,  be  ordered  to  pay  Overpaid 
the  costs  of  a  redemption  action  rendered  necessary  by  his  mortgagee. 

(p)  Bees  V.  Metropolitan  Board  of  Works,  14  Ch.  D.  374. 

Iq)  Bolinghroke  v.  Hinde,  25  Ch.  D.  795;  Ex  parte  Fewings,25  Ch.  Div.  Interest  on 
339.     On  the  question  when  a  mortgagee  is  entitled  to  interest  on  his  costs. 
costs,  see  Eardley  v.  Knight,  41  Ch.  D.  537. 

(r)  In  Barclay  v.  Owen,  W.  N.  (89)  17,  defendants  who  had  unsuccess-  Statute  of 
fully  pleaded  the  Statute  of  Limitations  by  way  of-  defence  were  ordered  Limitations, 
to  pay  personally  the  costs  thereby  occasioned. 

(s)  See  supra,  p.  178.  As  to  his  right  to  appeal  when  refused  or 
ordered  to  pay  costs,  see  supra,  p.  208. 

(0  Cottrell  V.  Firmei/,  9  Cii.  551 ;  Hall  v.  Heward,  32  Ch.  Div.  435. 

(u)  National,  dc.  Bank  v.  United,  d'c.  Co.,  4  App.  392  ;  Kinnaird  v. 
TroUope,  42  Ch.  D.  620 ;  Bank  of  N.  S.  Wales  v.  O'Connor,  14  App.  278 ; 
Hall  V.  Heward,  supra. 

{v)  Cotterell  v.  Strattnn,  8  Ch.  295 ;  Turner  v.  Hancock,  20  Ch.  Div. 
303 ;  Kinnaird  v.  TroUope,  42  Ch.  D.  619 ;  but  see  Charles  v.  Jones,  35 
Ch.  D.  549. 
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insisting  on  continuing  in  possession  after  having  been  fully- 
paid.  (w~) 

When  a  proper  tender  has  before  action  been  made  to  a 
mortgagee  of  the  j^rincipal,  interest  and  costs  due  to  him, 
and  the  tender  has  been  refused,  the  owner  of  the  equity  of 
redemption  may  in  an  action  for  redemption,  obtain  an 
order  giving  him  liberty  to  pay  into  Court  a  stated  sum 
sufficient  to  cover  the  amount  of  principal  and  interest,  and 
the  probable  costs  of  the  action,  and  then  upon  payment 
of  such  sum  into  Court,  but  not  till  then,  the  mortgagee  is 
required  by  the  order  to  deliver  up  the  title  deeds,  (x)  If 
the  amount  tendered  turn  out  to  have  been  sufficient,  then 
the  mortgagee  will  be  ordered  to  pay  the  costs  of  the  action. 
If  not,  they  will  be  payable  by  the  owner  of  the  equity  of 
redemption  according  to  the  usual  rule.  A  conditional 
tender  is  not  sufficient,  but  a  tender  under  protest,  reserving 
the  right  of  the  debtor  to  dispute  the  amount  due,  is  a 
good  tender,  if  it  does  not  impose  any  conditions  on  the 
creditor.  (y~) 

The  rule  as  to  the  costs  of  disclaiming  defendants  in  fore- 
closure actions  is  stated  in  the  leading  case  of  Ford  v.  E. 
Chesterfield,  (z)  to  the  effect  following,  (l)"if  a  defendant 
disclaims  so  as  to  show  that  he  never  had  and  never  claimed, 
any  interest  at  or  after  the  commencement  of  the  action,  the 
plaintiff  is  bound  to  pay  his  costs ;  (a)  (2)  if  a  defendant 
having  an  interest  shows  that  he  disclaimed  or  offered  to 
disclaim  before  action,  he  will  be  entitled  to  his  costs ; 
(3)  when  a  defendant,  having  an  interest,  allows  himself  to 
be  made  a  party,  and  does  not  disclaim  till  he  puts  in  his 
defence,  he  is  not  entitled  to  his  costs."  (Jb)  If  however  a 
defendant,  upon  being  served  with  the  summons  in  an  action 
for  foreclosure,  offers  to  submit  to  the  action  being  dismissed 


iw)  Ashworth  v.  Lord,  36  Ch.  1).  551. 

(x)  Bank  of  N.  S.  Wales  v.  O'Connor,  li  App.  283. 
Proceedino-s  to  iv)  Greenwood  v.  SutcUfe,  1  Ch.  (92)  1.  A  mortgagor  who  has  taken 
perfect  title.  ^^^  letters  of  administration  which  were  necessary  to  perfect  the  title  to 
the  mortgaged  property,  is  not  entitled  to  be  paid  out  of  the  property 
the  expenses  of  so  doing :  Saunders  v.  Dunman,  7  Ch.  D.  825.  As  to  the 
costs  of  proceedings  to  obtain  a  vesting  order,  see  the  Trustee  Act,  1893 
(c.  53),  s.  38 ;  Ee  Sixirks,  6  Ch.  Div.  361. 

(2)  16  B.  520. 

(a)  See  also  Biggins  v.  Frankis,  15  Jur.  277 ;  Bellamy  v.  Brickenden, 
4  K.  &  J.  672. 

(h)  See    also    Davis    v.    Whilmore,  28   B.    617 ;    Boberis   v.   Hughes, 
6  E(i.  20. 
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against  him  without  costs,  and  to  disclaim  even  at  the 
plaintiffs  cost,  then  if  plaintiff  allows  the  action  to  come  on 
for  trial  against  such  defendant  notwithstanding  the  offer, 
he  will,  as  a  rule,  be  ordered  to  pay  the  costs  of  the  latter 
incurred  subsequently  to  the  date  of  the  offer,  (c) 


PEECEDENTS. 

Particulars  of  Claim. 

2.  For   Foreclosure   imth  Personal   Judgment  for   Payment   of 
Mortgage  Debt,  &c. ; — Policy  of  Assurance,  (d) 

By  an  Indenture  dated  the  18         and  made  be-  Pages  597, 

tvveen  the  Plf.  [A.  B.]  of  the  one  part  and  the  Deft,  of  the  598,  605,  610- 
other  part,  the  Deft.,  in  consideration  of  the  sum  of  £  ^'^^ 

then  advanced  to  him  by  the  Plf.  fsaid  A.   B.l  covenanted    °^  ^?.^^K  ,„ 

•   1       T       1-.1  c    r      •  T    A     T->    1  •  T  1  "'-1  s()on(ling  Judg- 

with  the  Pit.  [said  A.  B.  his  exs,,  ads.  and  assns.J  to  repay  to  nient  see  No. 
him  [or  them]  the  sum  of  £  with  interest  thereon  at  the  20. 

rate  of  £  per  cent,  per  annum  on  the  18  ; 

And  the  Deft,  by  the  same  Indenture  assigned  to  the  Plf. 
[said  A.  B.  his  exs.,  ads.  and  assns.]  a  Policy  of  Assurance  on 
the  Deft.'s  life  granted  by   the  Assurance  Society 

dated  the  18  and  numbered  for  the  sum  of  £ 

at  the  annual  premium  of  £  and  all  moneys  to  become 
payable  under  the  same  Policy  byway  of  Mortgage  to  secure 
the  repayment  of  the  said  sum  of  £  with  interest  thereon 
at  the  rate  aforesaid  ;  And  the  same  Indenture  contains  a 
covenant  by  the  Deft,  for  payment  of  the  premiums  on  the 
said  Policy  and  for  repayment  to  the  Plf.  [said  A.  B.  his  exs., 
ads.  or  assns.]  of  all  moneys  which  should  be  expended  by 
him  [or  them]  for  premiums  or  otherwise  in  keeping  the 
said  Policy  on  foot,  with  interest  thereon  at  the  rate  afore- 
said, and  a  declaration  that  until  such  payment,  the  moneys 
so  expended  and  interest  should  be  charged  on  the  said  Policy 
and  premises. 

[2.  The  said  A.  B.  died  on  the  18  and  the  Plf. 

is  his  sole  Exor.  [his  Admor.]] 

3.  The  said  principal  sum  of  £  and  also  the  sum  of 

£  paid  by  the  Plf.  for  premiums  on  the  said  Policy  with 

an  arrear  of  interest  thereon  respectively  (amounting  together 
to  £         )  remain  owing  to  the  Plf.  [as  such  Exor.  [Admor.] 

(c)  Day  V.  Gndgen,  2  Ch.  D.  209  ;  Greene  v.  Foster,  22  Cli.  D.  566. 

(d)  The  amount  claimed  must  not  in  tbis  ease  exceed  £50.  See  s.  56 
of  tlie  C.  C.  Act,  1888,  and  see  Form  2G8,  App.,  for  like  claim  in  the  case 
of  real  estate. 


622  MORTGAGES. 

as   aforesaid]   on   the   security   of    the    said   Indenture    of 

Mortgage. 
Pages  618,  [4.  The  Plf.  [and  the  said  A.  B.]  has  [have  respectively] 

*^19'  incurred   certain   law    and  other  charges   and   expenses   in 

relation  to  the  said  Mortgage  security  beyond  the  costs  of 

this  Action,] 

The  Plf.  claims  payment  of  the  said  sum  of  £  together 
with  his  costs  of  this  Action,  and  in  default  of  pay- 
ment, foreclosure  or  sale  of  the  said  Policy  and 
premises. 

Conclusion  as  in  No.  25,  supra,  p.  384. 

3.  For  Foreclosure  hy  First  Mortgagee  against  Mortgagor  and 
Second  Mortgagee. 

For  Judgment,      1.  By  an  Indenture   dated   the  18         and  made 

seeNos.  21,  22.  between  the  Deft.  C.  D.  of  the  one  part  and  the  Plf.  of  the 
other  part,  the  Deft.  C.  D.  in  consideration  of  the  sum  of 
£  then  advanced  to  him  by  the  Plf.,  conveyed  to  the  Plf. 
in  fee  simple  a  Messuage  and  other  hereditaments  situated 
at  &c.  (e)  by  way  of  mortgage  to  secure  to  the  Plf.  his 
exs.,  ads.  or  assns.  the  repayment  of  the  said  sum  of  £ 
with  interest  thereon  at  the  rate  of  £  per  cent,  per 
annum  on  the  18 

2.  The  said  principal  sum  of  £         with  an  arrear  of  interest 
remains  owing  to  the  Plf.  on  the  security  of  the  said  Indenture 
of  Mortgage. 
Pages  598,  3.  The  l3eft.  C.  D.  is  in  occupation  of  the  said  mortgaged 

608.  premises  [^If  possession  he  claimed,  add  which  are  of  the  annual 

value  of  £  (/)]<'''  The  Plf.  took  possession  of  the  said 

mortgaged  premises  on  the  18  and  he  has  ex- 

pended   considerable   sums    of  money    in    necessary  repairs 
[lasting  improvements  and  insurance]   thereof.    The  Plf.  is 
ready  to  account  as  mortgagee  in  possession  from  the  said 
18  or  as  may  he. 

For  Deft's.  4.  The  Deft.  E.  F.  claims  some  charge  or  incumbrance  upon 

statements,  see  the  said  mortgaged  premises,  but  the  same  is  subsequent  and 
Ngs.  11-15.      subject  to  the  Plf.'s  said  security. 

The  Plf.  claims 

1.     Payment  of  the  said  sum  of  £  and  interest 

at  the  rate  of  £  per  cent,  per  annum  [and  of  all 

sums  of  money  so  expended  by  him  as  aforesaid  with 
like  interest]  together  with  the  costs  of  this  Action 

(e)  If  possession  be  claimed  there  must  be  a  full  description  of  the 
property,  &c.     See  O.  G,  r.  4,  supra,  p.  43. 
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and  in  default  foreclosure  or  sale  [and  possession]  of 
the  said  mortgaged  premises. 
2.  A  Eeceiver  if  necessary. 

4.  By  a  Mortgagee  who  has  advanced  money  to  pay  off  a 
Building  Society,  ivith  claim  for  Priority  over  a  Mort- 
gage of  Earlier  Date. 

1.  By  an   Indenture   of  Mortgage    dated,    &c.,    Mortgage  Page  587. 
hetween  Deft.  C.  D.  and  Building  Society,  see  No.  3,  par.  1.         For  Judgment, 

2.  On  the  18  the  Plf.,  at  the  request  of  the  '^^  ^'''-  2^' 
Deft.  C.  D.,  paid  to  the  said  Society  the  sum  of  £250  being 

the  full  amount  then  owing  upon  the  security  of  the  said 
Indenture  of  the  18         and  paid  to  the  same  Deft,  the 

sum  of  £150,  making  with  the  said  sum  of  £250,  the  total 
sum  of  £400.  At  the  same  time  the  said  Society,  at  the 
request  of  the  Deft.  C.  D.  and  of  the  Plf.,  endorsed  upon  the 
said  Indenture  of  the  18         a  receipt  under  the  seal  of 

the  said  Society  countersigned  by  [two  directors  and]  tlie 
secietary  thereof,  and  in  the  form  in  that  behalf  required  by 
section  42  of  the  Building  Societies  Act,  1874.  The  said 
Society  then  also  handed  over  the  last  mentioned  Indenture 
to  the  Plf.  with  the  receipt  endorsed  thereon  as  aforesaid, 
and  the  prior  title  deeds  relating  to  the  said  Messuage  and 
premises. 

3.  The  said  sum  of  £400  was  advanced  by  the  Plf.  as 
aforesaid  on  the  faith  of  a  representation  made  by  the  Deft. 
C.  D.  to  the  Plf.  shortly  before  the  occasion  lastly  herein- 
before referred  to,  that  he  was  entitled  to  the  said  Messuage 
and  premises  in  fee  simple  in  possession  free  from  all  incum- 
brances except  the  security  of  the  said  Building  Society 
hereinbefore  stated,  and  of  an  agreement  then  entered  into 
between  the  Plf.  and  the  same  Deft,  that  the  repayment  of 
the  same  sum  of  £400  with  interest  thereon  at  the  rate  of 
£  per  cent,  per  annum  shoiild  be  secured  to  the  PJf.  by  a 
first  legal  mortgage  of  the  same  Messuage  and  premises ; 
and  accordingly  by  an  Indenture  also  bearing  date  the  said 

18  made  between  the  Deft.  C.  D.  of  the  one 

part,  and  the  Plf.  of  the  other  part,  and  executed  and  handed 
by  the  Deft.  C.  D.  to  the  Plf.  on  the  said  18 

in  consideration,  &c.,  see  No.  3,  par.  1. 

The  said  principal  sum  of  £400,  with,  &c.,  adapt  No.  3, 
pars.  2,  3. 

6.  The  Deft.  E.  F.  claims  some  charge  or  incumbrance 
upon  the  said  mortgaged  premises  under  some  instrument 
executed  before  the  Plf.'s  said  Mortgage  security  ;  But  even 
if  he  is  so  entitled,  the  Plf.  under  and  by  virtue  of  his  said 
Mortgage  security,  acquired  (as  he  submits)  the  legal  estate 
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in  the  said  Messuage  and  premises ;  and  is  entitled  to  priority 
over  any  such  charge  or  incumbrance  of  the  Deft.  E.  F., 
because  the  Plf.  took  his  said  security  without  any  know- 
ledge or  notice  of  the  existence  of  any  such  charge  or  incum- 
brance in  favour  of  the  same  Deft. 

The  Plf.  claims 

1.  A  declaration  that  the  Plf.'s  said  Mortgage  is 
entitled  to  priority  over  any  such  charge  or  incum- 
brauce  as  is  claimed  by  the  Deft,  as  hereinbefore 
stated. 

Remainder  of  claim  as  in  No.  3. 

5.  For  Foreclosure  or  Sale  hy  an  Equitable  Mortgagee. 

Pao-es  559-  !•  C)n  the  18         ,  the  Deft,  in  consideration  of 

562.  the  sum  of  £         then  advanced  to  him  by  the  Plf.,  deposited 

For  Judgment,  with  the  Plf.  the  title  deeds  relating  to    a  Messuage  and 
^^^  ■'^°^- *^' '*^*  hereditaments  known  as,  &c.,  of  which  he  (the  Deft.)  was 
then  seised  in  fee   simple   in  possession  [possessed  for  the 
residue  of  a  term  of  years  from  Lady  Day,  18         ] 

accompanied  by  a  memorandum  of  Deposit  signed  by  the 
Deft,  which  stated  to  the  effect  that  the  same  deeds  were  so 
deposited  to  secure  to  the  Plf.  the  repayment  of  the  said 
sum  of  £         on  the  18         ,  with  interest  thereon 

at  the  rate  of  £  per  cent,  per  annum,  and  whereby  the 
Deft,  agreed  that  in  default  of  payment  of  the  same  principal 
sum  and  interest  on  that  day,  he  (the  Deft.)  would  at  his 
own  cost  execute  and  deliver  to  the  Plf.  a  proper  legal 
mortgage  of  the  said  Messuage  and  premises,  such  mortgage 
to  confer  a  power  of  sale,  and  to  contain  all  usual  provisions. 
[2.  If  the  circumstances  so  require  add  some  such  words  as — 
The  Deft,  failed  to  pay  to  the  Plf.  the  said  sum  of  £  on 
the  said  18  ;  and  the  Plf.  shortly  afterwards 

requested  him  to  execute  a  legal  mortgage  of  tbe  said 
Messuage  and  premises  pursuant  to  his  aforesaid  agreement 
in  that  behalf,  which  the  Deft,  at  once  consented  to  do.  The 
Plf.  accordingly  prepared  at  his  own  cost,  and  submitted  to 
the  Deft,  a  draft  of  such  legal  mortgage,  which  the  Deft, 
through  his  solicitor  duly  approved ;  but  the  Deft,  subse- 
quently refused  to  execute  the  engrossment  prepared  in 
accordance  with  the  same  draft.] 

3.  The  whole  of  the  said  sum  of  £         and  interest  thereon 
from  the  18         ,  and  also  the  costs  incurred  by  the 

Plf.  in  the  preparation  of  the  aforesaid  draft  and  eugi'oss- 
ment  respectively  now  remain  owing  to  the  Plf.  on  the 
security  hereinbefore  stated. 
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The  Plf.  claims — 

1.  Payment  of  the  said  sum  of  £  and  interest, 
together  with  the  costs  of  this  action,  and  also  the 
costs  of  and  incident  to  the  preparation  of  the  said 
draft  and  engrosi^ment  respectively,  and  in  default, 
foreclosure  or  sale  of  the  said  Messuage  and  premises. 

2.  A  Eeceiver. 

6.  For  a    Declaration   of  Charge,   d'c,  for   Pamng   and   oilier 
Expenses  under  the  Public  Health  Act,  1875. 

1.  In  the  year  18  the  Plfs.  (r/)  under  the  powers  con-  Page  602. 
ferred   on   them  by  section  150  of  the   Public  Health  Act,  For  Judgment, 
1875,  executed  certain  works  of  sewering,  levelling,  paving,  see  Nos.  52, 53. 
metalling,  flagging,  channelling,  and  making  good  a  certain 

street  called  Eoad  within  their  District. 

2.  The  expenses  incurred  by  the  Plfs.  in  executing  the 
said  works  were  duly  apportioned  amongst  the  owners  liable 
for  tlie  same,  in  confoimity  with  the  requirements  of  the 
said  Act.  (Ji) 

3.  The  Deft,  was  at  the  time  of  the  completion  of  the 
said  works,  and  he  is  now  (i)  an  owner  in  fee  simple 'of  a 
-p.Qce  of  land  in  Koad  aforesaid  numbered  on 
the  Plan  to  the  aforesaid  apportionment,  and  having  a 
fronta(i;e  of  feet  to  the  same  Eoad,  with  the  Messuage 
erected  thereon  and  known  as,  &c.  The  sum  of  £  is 
the  amount  of  the  said  expenses  which  was  fixed  by  the 
aforesaid  apportionment  as  the  sum  payable  by  the  Deft,  in 
respect  of  the  said  piece  of  land  and  premises. 

4.  A  demand  for  payment  of  the  said  sum  of  £  was  on 
the  18  duly  served  upon  the  Deft. ;  but  he  has 
refused  [neglected],  and  he  still  refuses  [neglects]  to  comply 

({/)  See  ss.  6  and  7  of  the  Act ;  also  ss.  21,  24  and  25  of  the  Local 
Government  Act,  1894  (c.  73). 

(/t)  As  to  the  right  of  a  frontager  to  dispute  the  apiJortionment,  see 
s.  268  of  the  Act  of  1875 :  Walthamdmo  L.  B.  v.  Staines,  2  Ch.  (91),  606  ; 
M.  of  Folkestone  v.  Broohs,  3  Ch.  (93)  22.      ^-^^ 

Upon  the  question  who  is  the  judge  of  the  necessity  for  works  executed  Xecossity  for 
under  s.  3  of  the  Metropolis  Management  Amendment  Act,  1890  (c.  66),  works, 
see  Stroud  v.  Wcuidsworth  Board,  2  Q.  B.  (94)  5. 

Upon  the  question  what  is  a  new  street  within  the  meaning  of  s.  112  of  "  New  street." 
the  Metropolis  Local  Management  Act,  1862  (c.  102),  see  V.  of  St.  Giles 
V.  Crystal  Palace  Co.,  2  Q.  B.  (92),  33,  C.  A. 

(i)  Upon  the  question  who  is  an  owner  under  s.  4  of  the  Act  of  1875,  "  Owner." 
see  Be  Chrisiclmrch,  &e..  Act,  3  Ch.  (94)  209 ;  under  s.  250  of  the 
Metropolis  Local  Management  Act,  1855  (c.  120),  V.  of  St.  Giles  v. 
London  Cemetery  Co.,  1  Q.  B.  (94)  699 ;  and  upon  the  question  iclien  the 
charge  is  created  under  the  former  Act,  see  Beg.  v.  Sivindon  L.  B., 
4  Q.  B.  D.  305 ;  Be  Boor,  40  Ch.  D.  572,  and  compare  Hornsey  L.  B.  v.  Statute  of 
Monarch,  &c.  Society,  24  Q.  B.  Div.  1  (Statute  of  Limitations).  Limitations. 

2   S 
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therewith  ;  and  the  same  sum  of  £  with  interest  thereon 

at  the  rate  of  £5  per  cent,  per  annum  from  the  same 
18         fcitill  remains  owing  from  the  Deft,  to  the  Plfs.,  and  is, 
imder  Hud  by  virtue  of  section  257  of  the  said  Act,  charged 
upon  the  aforesaid  piece  of  land  and  premises. 

The  Plfs.  claim— 

1.  A  declaration  that  the  Plfs.  are,  under  and  by 
virtue  of  section  257  of  the  said  Act,  entitled  to  a 
charge  upon  the  said  piece  of  land  and  premises  in 
the  Koad  aforesaid  (numbered  on  the  said 
Plan)  for  the  said  sum  of  £  ,  with  interest  thereon 
at  the  rate  of  £5  per  cent,  per  annum  from  the 

18  until  payment,  and  for  their  costs  of  this 

Action. 

2.  That  the  aforesaid  charge  may  be  enforced  by 
sale  of  the  said  piece  of  land  Messuage  and  premises 
liable  thereto. 

3.  A  Eeceiver  of  the  rents  and  profits  of  the  said 
premises.  (J) 

7.  To  enforce  a  charge  created  by  Settlement  on  Beal  Estate. 

For  Judgment,  1.  By  an  Indenture  dated  &c.  being  the  Settlement  made 
see  No.  55.  jj^  contemplation  of  the  marriage  shortly  after  solemnized 
between  the  said  A.  B.  and  C.  B.,  the  said  A.  B.  conveyed 
and  assured  certain  freehold  hereditaments  situated  at  &c. 
to  the  use  of  himself  for  life,  with  remainder  to  the  use  of  the 
said  C.  B.  for  life,  in  case  she  should  survive  him,  and  with 
an  ultimate  remainder  to  the  use  of  the  Defts.  C.  D.  and  E.  F., 
his  children  by  a  former  marriage,  in  equal  shares  as  tenants 
in  common  in  fee  simple,  Subject  nevertheless  to  and  chai'ged 
with  the  payment  to  the  Plf.,  on  the  death  of  the  survivor  of 
them,  the  said  A.  B.  and  C.  B.,  of  the  sum  of  £400 ;  and  if 
not  then  paid,  with  interest  thereon  until  payment  at  the 
rate  of  £4  per  cent,  per  annum. 

2.  The  said  A.  B.  died  on  the  18  and  the  said 

C.   B.   on  the  18  ;    and   thereupon   the   Defts. 

entered  into  and  they  have  since  remained  in  receipt  of  the 
rents  and  profits  of  the  said  hereditaments,  without  making 
any  provision  for  the  payment  to  the  Plf.  of  the  said  sum  of 
£400,  the  whole  of  which  with  interest  thereon  at  the  rate 
aforesaid  from  the  said  18         remains  owing  to  the 

Plf.  and  charged  upon  the  said  hereditaments. 

The  Plf.  claims— 

1.  A  declaration  that  the  Plf.  is  entitled  to  a  charge 
upon  the  said  hereditaments  conveyed  and  assured  by 

Lien.  (/)  For  Precedent  of  claim  to  enforce  a  lien   against  real  estate,  see 

infra,  p.  708,  No.  7. 


PRECEDENTS.  627 

the  said  Indenture  of  Settlement  for  the  sum  of  £400, 
with  interest  thereon  at  the  rate  of  £4  per  cent,  per 
annum  from  the  death  of  the  said  C  B.  until  payment. 

2.  To  have  the  said  sum  of  £400  and  interest 
together  with  the  costs  of  this  Acition  raised  by  sale 
or  otherwise. 

3.  A  Eeceiver  if  necessary,  (/c) 

8.  Redemption. 

1.  By  an  Indenture  &c.  [adapt  No.  3,  jiar.  1].  (I)  P.ip-es  562- 

2.  The  Deft,  has  entered  into  the  receipt  of  the  rents  of  568,  610-612. 
the  said  mortgaged  premises  which  are  now  in  the  occupa-  F'"'  Deft.'s 
tion  of  a  tenant  of  his  at  the  annual  rent  of  £         .  '^^^^*^;"'°*'  ^^^ 

No.  lb  ;   for 
mu      mr      1    •  Judgment, 

The  Fit.  claims —  -^^  35_    ' 

Eedemption  of  the  said  mortgaged  premises,  and  to  Pages  43,  598. 
have  possession  thereof. 

9.   The  nice  with  allegations  of  Tender,  &c. 

Ada^jt  imrs.  1  and  2  of  No.  8  according  as  circumstances  may  Pages  583, 
require.  620. 

3.  On  the  18         the  Plf.  duly  gave  notice  to  the  3g°yo''s''l7-39' 
Deft,  of  his  (the  Plf.'s)  intention  to  pay  off  the  said  principal  ^ 

sum  of  £         on  the  18 

4.  The  Plf.  on  the  said  18  ,  and  pursuant  to 
the  aforesaid  notice  in  that  behalf,  went  to  the  Deft.'s  house, 
and  made  a  legal  tender  to  him  partly  in  Bank  of  England 
notes  and  partly  in  gold  of  the  sum  of  £  (made  Vi\y  of  the 
said  sum  of  £  and  the  sum  of  £  for  six  months'  interest 
then  owing  thereon)  in  satisfaction  and  discharge  of  the 
amount  due  to  the  Deft,  upon  the  said  security  but  he  refused 
to  accept  the  same. 

The  Plf.  on  several  occasions  subsequently  to  the  said 
18  ,  urged  the  Deft,  to  receive  the  amount  due 
on  the  said  Mortgage,  and  informed  the  Deft,  (in  accordance 
with  fact)  that  the  money  duo  on  the  same  mortgage  had 
been  paid  by  the  Plf.  into  his  (the  Plf.'s)  account  at  the 
Bank  at,  &c.,  and  was  there  lying  idle,  or  as  may 
he  ;  but  the  Deft,  upon  each  of  such  occasions  refused,  and 
he  still  refuses  to  receive  the  same. 

(h)  This  Preccrlcut  and  also  No.  55  can  easily  bo  adapted  to  the  ease  Charge  of 
of  a  legacy  charged  on  real  estate.  legacy  on 

(Z)  Insert  next  any  allegation  whicii  may  he  necessiiry  as  to  the  devolu-  realty. 
tion  of  title  of  either  party  to  tlie  deed ;  compare  No.  2,  par.  [21. 

2   s'2 


see  No.  44. 
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The  Plf.  claims,  &c.,  as  in  No.  8  with  the  addition  of — 
2.  Costs,  (m) 

10.  For  an  Account  of  Proceeds  of  Sale,  and  of  Bents  against 
Mortgagee  in  Possession. 

Pages  576,  1.  By  an  Indenture  dated,  &c.,  adapt  No.  3,  par.  1,  adding 

^^'r   ,  if  necessary,  and  the  same  Indenture  contains  a  power  of  sale 

i*or  Judcrrnent,  •"      .i  i  j> 

o„„  M^  4  A       m  the  usnai  lorm. 

2.  The  Deft,  in  or  about  the  month  of  18  , 
entered  into  the  receipt  of  the  rents  and  piofits  of  the  said 
Messuage  and  premises,  and  he  continued  in  such  receipt 
until  after  the  completion  of  the  sale  hereinafter  stated. 

3.  The  Deft,  on  the  18  ,  sold  the  said 
Messuage  and  premises  under  the  aforesaid  power,  [statutory- 
power  in  that  behalf,]  and  received  the  proceeds  of  such 
sale,  which  were  more  than  sufficient  to  pay  the  whole  of 
the  money  then  owing  to  him  for  principal,  interest  and 
costs  in  respect  of  his  said  Mortgage  security. 

4.  The  Plf.  has  repeatedly  applied  to  the  Deft,  for  proper 
accounts  of  the  proceeds  of  the  said  sale,  and  of  the  rents 
and  profits  received  by  him  in  respect  of  the  said  Messuage 
and  premises  and  of  the  monej'S  due  to  him  for  principal, 
interest  and  costs  on  his  said  Mortgage  security  at  the  time 
of  the  said  sale,  and  requested  him  to  pay  to  the  Plf.  the 
balance  due  from  him  in  respect  of  the  said  proceeds  of  sale 
and  rents;  but  the  Deft,  has  refused  [neglected]  and  he  still 
refuses  [neglects]  to  comply  with  such  requests  or  either  of 
them ;  and  a  considerable  balance  still  remains  owing  from 
him  to  the  Plf.  in  respect  of  the  aforesaid  proceeds  of  sale 
and  rents. 

The  Plf.  claims— 

1.  An  account  of  what  is  due  to  the  Deft,  for 
principal  and  interest  on  the  security  of  the  said 
Indenture  of  Mortgage  at  the  date  of  the  completion 
of  the  aforesaid  sale,  and  for  his  costs  of  such  sale. 

2.  An  account  of  the  rents  and  profits  of  the  said 
Messuage  and  premises  received  by  the  Deft.,  and  of 
the  aforesaid  sale  money,  and  any  interest  received  by 
him  in  I'espect  thereof. 

3.  Payment  by  the  Deft,  of  the  balance  of  the  said 
sale  money,  interest,  rents  and  profits  after  deduct- 

(m)  In  a  somewhat  recent  case  not  reported,  Chitty,  J.,  ordered  a 
defendant  mortgagee,  wlio  shut  tlie  door  in  the  mortgagor's  face,  to  pay 
the  costs  though  the  hxtter  did  not  make  a  legal  tender;  but  aj^parently 
only  had  with  him  a  cheque  for  the  money.  A  mortgagee  would  in 
general  be  ordered  to  pay  the  costs  if  he  prevented  the  mortgagor  from 
making  a  legal  tender. 


PRECEDENTS.  629 

ing   tho   amount   which,    upon  taking  the    aforesaid 
accounts,  shall  be  found  due  to  the  Deft. 
4.  Costs. 


Defendant's  Statements. 
11.  By  Second  Mortgagee,  (n) 

I  the  undersigned  one  of  the  Defts.  state  as  follows  :  For  P.  C,  see 

1.  My  incumbrance  referred  to  in  the  Plf.'s  Particulars  of  No.  3 ;  for 
Claim  was  created  by  an  Indenture  dated  the  18  i''ol^Jr'22''^ 
and  made   between  the  Deft.    C.   D.  of  the    one  part,  and    °^'     ' 
myself  of  the  other  part ;  and  thereby  in  consideration  of  the 

sum  of  £  then  advanced  by  me  to  him,  the  Deft.  C.  D. 
conveyed  the  Messuage  and  hereditaments  in  the  Plf.'s  said 
Particulars  mentioned  to  me  in  fee  simple  (but  subject  to 
the  Plf.'s  security  in  the  same  Particulars  also  mentioned) 
by  way  of  mortgage  to  secure  to  me  the  repayment  of  the 
said  sum  of  £  with  interest  thereon  at  the  rate  of  £ 
per  cent,  per  annum  on  the  18         . 

2.  The  whole  of  the  said  sum  of  £  with  £  for 
interest  thereon  from  the  18  (making  together 
£         )  is  now  owing  to  me  on  my  said  security. 

Conclude  as  in  No.  41,  supra,  p.  397. 

12.    Disclaimer   hy   Second   Mortgagee. 

I  the  undersigned,  one  of  the  Defts.,  disclaim  all  interest  Pages  612, 
in  the  Messuage  and  hereditaments  comprised  in  the  Inden-  '^-*^- 
ture  of  Morti-ao-e  in  the  Plf.'s  Particulars  of  Claim  stated  ;  J"^"  ^' ^•' ^'^'^ 

•  •■  ...  No    3 

and  I  submit  to  have  this  Action  forthwith  discontinued  as 
against  me  without  costs. 

Conclude  as  in  No.  41,  supra,  p.  397. 

13.   Conveyance  of  interest  or  Disclaimer  before  Action. 

I,  &c.  state  as  follows  : 

1.  Before  the  commencement  of  this  Action  namely  on  the  Pages  612, 

18         I  conveyed  to  one  I.  K.  of  &;g.  the  equity  of  'J'^0. 
redemption  in  the  hereditaments  comprised  in  the  Indenture  \?^'    '  ^''  **^® 
of  Mortgage  in  the  Plf.'s  Particulars  of  Claim  stated  [or  I  ^ 
disclaimed  all  estate  and  interest  &c.  as  in  No.  12  down  to 
"  Particulars  of  Claim  btated"]. 

2.  Since  the  said  18  I  never  had  and  never 
claimed  any  estate  or  interest  in  the  said  hereditaments  or 

(h)  Sec  0.  10,  r.  9,  supra,  p.  51. 
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any  part  thereof;  and  I  therefore  claim  that  the  Plf.  ought 
to  pay  my  costs  of  this  Action. 

14,   Offer  to  disclaim  'before  Action. 

Pages  612,  !•  I  disclaim  all  estate  and  interest  in,  &c.  as  in  No.  12. 

620.  2.  Before  the  commencement  of  this  Action  namely  by  a 

For  P.  C,  see    letter  dated  &c.  and  duly  sent  to  the  Plf.  I  offered  to  dis- 

claim  my  aforesaid  estate  and  interest ;  but  the  Plf.  refused 

[paid   no   attention   to]   such   offer ;  Claim  for    Costs   as  in 

No.  13. 

15.   The  like  after  Action; — Special  Form. 

1.  I  disclaim  &c.  as  in  No.  12. 

2.  Immediately  upon  being  served  with  the  summons  in 
this  Action,  my  Solicitor  -wrote  and  informed  the  Plf.'s 
Solicitor,  (in  accordance  with  the  fact)  that  I  was  ready  and 
willing  to  execute,  at  his  expense,  a  disclaimer  of  all  my 
estate  and  interest  in  the  said  mortgaged  premises,  and  to 
submit  to  the  Action  being  discontinued  against  me  without 
costs.  The  Plf.  by  his  Solicitor  refused  this  offer ;  and  I 
therefore  submit  that  the  Plf.  ought  to  be  ordered  to  pay  my 
costs  of  this  Action  incurred  since  the  date  of  the  said  offer. 

16.  Claim  by  Mortgagee  to  Consolidate. 

P  cr    568-  ^'  ^y  ^^  Indenture  &c.  [^adaptNo.  3,  par.  1,  and  add]    This 

570,  Indenture  contains  a  provision  excluding   the  operation  of 

For  P.  C,  see    section  1 7  of  the  Conveyancing  and  Law  of  Property  Act 

Nos.  8,  9.    For  ^ggi  j-^r  as  may  be]. 

No?4o"41  '''       ^-  '^'^^  "^^^^^  ^^^-  ^^--  ^^'  -^"'■-  ^^' 

*'     ■      '  3.  I   submit  that  under   the  circumstances  aforesaid,  the 

Plf.  is  not  entitled  to  redeem  the  Mortgage  in  his  Particulars 

of  Claim  stated  without  also  redeeming  the  said  Mortgage  of 

the  18 

17.  Affidavit  in  support  of  Application  for  the  Appointment  of  a 
Beceiver  with  Power  to  Expend  Money  in  Itepairs. 

Pages  578-  I,  A.  B.,  of  &c..  Surveyor,  Auctioneer,  and  Land  Valuer, 

58:5.  make  oath  and  say  as  follows  : — 

For  Orders,  i    J   }iave  for  years  and   upwards   now  last 

practised  as  a  Surveyor,  Auctioneer,  and  Land  Valuer,  at, 
&c.,  and  I  am  well  acquainted  with  the  houses  and  land  in 
that  neighbourhood,  and  in  particular  with  the  Messuage 
and  hereditaments  known  as,  &c.,  in  the  above-named  Plf.'s 
Particulars  of  Claim  mentioned,  and  also  described  in  the 
paper  writing  marked  A  now  produced  and  shown  to  me. 


see  Nos.  32 
and  33 
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2.  On  the  18  ,1  made  a  careful  surve}'  of  the 
said  Messuage  and  premises  for  the  purpose  of  reporting 
thereon  to  the  Plf.  as  to  the  nature  and  condition  of  his 
security ;  and  I  then  found  the  same  Messuage  and  premises 
to  be  in  a  dilapidated  and  untenantable  condition. 

3.  To  the  best  of  my  judgment  and  belief  the  said  paper 
writing  marked  A  contains  a  true,  accurate,  and  particular 
description  of  the  said  Messuage  and  premises,  and  the 
jiresent  value  thereof,  their  present  condition,  and  the 
amount  required  to  be  spent  thereon,  in  order  to  make  the 
same  tenautable,  as  well  the  selling  value  thereof  in  their 
present  condition,  and  the  amount  which  they  wouhl 
probably  realise,  if  they  should  be  thorouiibly  repaired  and 
made  tenautable,  and  also  the  most  advantageous  mode  of 
selling  the  same.  If  such  mode  be  adopted,  the  said 
Messuage  and  premises  are,  in  my  judgment  and  belief, 
more  likely  to  be  sold,  and  to  realise  a  larger  price  than  if 
the  sale  be  delayed  or  attempted  to  be  made  in  any  other 
manner,  (o) 

Judgments  and  Orders. 

18.  For  Foreclosure  of  Legal  Mortgagee  :  Mortgagor  in 
Possession. 

This  Action  coming  on,  &c.,  as  in  No.  56,  supra,  p.  402.  For  con-es- 
It  is  ordered  that  it  be  referred  to  the  Eegistrar  (p)  to  take  l'°'^'^l""» 
an   account  of   what   is  due  to  the  Plf.  for   principal    and  r'K!;,!!''i,u,!f° 
interest  under  and  by  virtue  oi  the  Indenture  oi  Mortgage  \'o.  2,  or  Form 
dated,  &c.,  in  the  Plf.'s  Particulars  of  Claim  mentioned,  (g)  268,  Apj..;  also 
and  to  tax  the  Plf.'s  costs  of  this  Action.     [If  a  Beceiver  has  compare  No.  3. 
been   appointed   add,    (r)   and    in   taking   such   account   the 

(0)  There  should  be  in  addition  an  affidavit  by  the  plaintiff  verifying  Other  evi- 
the  statements  in  the  Particulars,  and  making  an  exhibit  of  the  Memo-  deuce, 
randum  of  Deposit,  if  any.     Jessel,  M.E.,  made  an  interlocutory  order  in 
the  form  of  No.  32  upon  affidavits  to  the  like  eflect  in  London,  &c.,  Co.  v. 
Dover,   reported   in    11   Ch.  D.  204,  only  on   a   question   in   which   the 
plaintiffs'  application  failed. 

(p)  8oe  N.  15.  to  Form  261,  App.,  when  the  amount  due  lias  been  ascer-  Amount  ascer- 
tained at  the  trial;  and  for  minutes  of  order  when  tlie  mortgage  debt  is  tained  at  trial, 
payable   by  instalments,  sseo   Greenougli  v.  Littler,  15    (Jh.  D.  95.     For  ^q]^^^  payable 
Order  of  Foreclosure  Absolute,  see  Form  2G6,  App.,  adding  thereto,  when  by  instalments, 
necessary,  a  direction  for  delivery  of  po.-se.-siou  as  in  this  Precedent. 

(5)  In  the  case  of  a  mortgiige  to  a  building  society  it  may  be  necessary  Order  for  tore- 
to  (idd  some  such  words  as  ("  regard  being  had  to  the  Redemption  Tables  closure  abso- 
of  the  Plf.  Society  ").     In  such  a  case  tines  payable  under  a  covenant  iii  lut'S- 
the  mortgage  deed  form  part  of  the  princii)al,  and  carry  interest  accord-  Mortgage  to 
iugly  :  Provident,  dtc.  Society  v.  Greenhill,  9  Cb.  D.  122.  building 

(/)  i.e.,  in  order  to  avoid  opening  the  foreclosure;  see  No.  27,  I/ush  v.  society. 
Sehriijlit,  71  L.  T.  59,  and  supra,  p.  617. 


632 


MORTGAGES. 


Reversionary 
term  of  one 
day. 

Page  598. 
Oriler  for 
possession. 


Mortgage  of 
copyliolds. 


amounts,  if  any,  which  shall  have  been  paid  into  Court  by 
the  Eeceiver  appointed  by  the  Order  made  in  this  Action 
and  dated,  &c.,  and  such  a  sum  of  money,  if  any,  as  the  Plf. 
shall  submit  to  be  charged  with  in  respect  of  rents  and 
profits  in  the  Eeceiver's  hands  at  the  time  hereinafter 
appointed  for  presenting  the  Eegistrar's  Certificate,  or  which 
shall  come  into  liis  hands  prior  to  the  order  for  foreclosure 
absolute,  are  to  be  deducted] ;  And  it  is  ordered  that  the 
Registrar  do  certify  to  the  Court  on  the  18         ,  the 

total  amount  due  to  the  Plf.  for  principal,  interest,  and 
costs ;  And  it  is  ordered  that  upon  the  Deft,  paying  into 
Court  the  amount  which  shall  be  certified  to  be  due  to  the 
Plf.  as  aforesaid  within  six  months  after  the  Registrar  shall 
have  presented  his  Certificate,  the  Plf  do  reconvey  [reassign, 
surrender,  resuirender,  or  otherwise  assure,  (s)]  the  said 
mortgaged  premises  free  and  clear  of  and  from  all  incum- 
brances made  by  him  or  any  person  or  persons  claiming  by 
from  or  under  him  [if  the  Plf.  claims  by  a  derivative  title  add  or 
by  those  under  whom  he  claims],  to  the  Deft.  (^)  or  as  he 
shall  direct,  and  do  deliver  up  to  the  Registrar,  upon  oath  if 
required,  all  deeds  and  writings  in  his  custody  or  power 
relating  thereto ;  And  it  is  ordered  that  upon  such  recon- 
veyance [re-assignment,  &c.],  being  made,  and  deeds  and 
writings  being  delivered  up,  the  Registrar  do  pay  out  to  the 
Plf.  the  said  sum  so  to  be  j^aid  into  Court  as  aforesaid.  But 
in  default  of  the  Deft,  paying  into  Court  the  amount 
which  shall  be  certified  to  be  due  to  the  Plf.  as  aforesaid  by 
the  time  aforesaid.  It  is  ordered  that  the  Deft,  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  interest,  and  equity  of  redemption,  of,  in,  and  to  the 
said  hereditaments  [and  of,  in,  and  to  the  reversionary  term 
of  one  day  in  the  same  hereditaments  ;  if  delivery  of  possession 
he  directed  add,  and  that  the  Deft,  do  deliver  up  possession  to 
the  Plf.  of  the  hereditaments  comprised  in  the  said  Inden- 
ture of  JMortgage,  the  particulars  of  which  are  set  forth  in 
the  Schedule  hereto.]  («)  [If  a  Seceiver  has  been  appointed 
add.  And  either  party  is  to  be  at  liberty  to  apply  to  the 
Judge  for  payment  of  any  money  paid  into  Court  by  the 

(s)  See  also  Nos.  45,  50.  If,  as  is  fxenerally  the  case,  a  legal  mortgagee 
of  copyholds  has  not  been  admitted,  the  usual  course  ou  payment  of  tlie 
money,  is  for  him  to  give  to  the  steward  of  the  manor  a  warrant  to  vacate 
the  surrender,  and  thereby  put  an  end  to  the  same :  1  Coote  on  Mort- 
gages, 255. 

{t)  Forms  264  and  2G5,App.,do  not  state  to  whom  the  property  is  to  be 
reconveyed  in  the  event  of  tlie  defemhxnt  redeeming. 

(«.)  It  has  recently  been  held  by  North,  J.,  that  in  the  Chancery  Divi- 
sion the  absolute  order  may  direct  possessi(m  to  be  given,  thougu  it  was 
not  claimed  by  the  originating  summons;  but  that  in  such  case  the  oi'der 
cannot  be  made  ex  parte :  Le  Ban  v.  Grcmf,  W.  N.  (95)  28.  This  question 
could  scarcely  arise  in  the  County  Court.     See  supra,  p.  598. 
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Receiver  or  in  his  hands.     When  tliere  is  an  infant  Deft,  add.  Infant  defcn- 
Aud  this  Judgment  is  to  be  binding  on  the  Infant  Deft. 'l-n't;  comp^ire 
C.  D.,  unless  he,  on  being  served,  after  he  shall  have  attained    *^'  '^^' 
the  age  of  twenty-one  years,  with  a  notice  (v)  to  show  cause 
against   this  Judgment,  shall  within   six   months   from  the 
service  of  such  notice,  show  to  this  Court  good  cause  to  the 
contrary]  ; — Liberty  to  apply. 

19.    The  like  when  the  Mortgagee  is  in  Possession. 

This  Action  coming  on  &c.,  And  the  Plf.  by  his  Solicitor  Pacres  576-' 
[Counsel]  submitting  to  account.  It  is  ordered  and  adjudged  583. 
that  the  following  accounts  be  taken  namely.  1.  Account 
of  ivhat  is  due  for  principal  interest  and  costs,  see  No.  18. 
2.  An  account  of  the  rents  and  profits  of  the  hereditaments 
comprised  in  the  said  Indenture  received  by  the  Plf.,  or  by 
any  other  person  or  persons  by  his  order  or  for  his  use,  or 
which  without  his  wilful  neglect  or  default,  might  have  been 
so  received ;  And  it  is  ordered  that  the  amount  which  shall 
appear  to  be  due  from  the  Plf.  on  taking  the  account  No,  2 
be  deducted  from  the  amount  which  shall  appear  to  be  due 
to  him  on  taking  the  account  No.  1,  and  that  the  balance 
due  to  the  Plf.  be  certified ;  And  it  is  ordered  that  upon  the 
Deft,  paj'ing  into  Court  the  amount  of  such  balance  &c.  as  in 
No.  18.     But  in  default  &c.  as  in  No.  18 ; — Liberty  to  apply. 

20.  Foreclosure  of  Mortgage  of  Policy  of  Assurance  ivith  Personal 
Judgment  against  the  Defendant,  the  amount  secured  being 
under  £50.  (w) 

It  is  ordered  and  adjudged  that  the  Plf.  do  recover  against  Pages  597, 598, 
the  Deft,  the  sum  of  £         being  the  total  amount  of  the  ^05. 
principal  sum  of  £  and  the  sum  of  £  paid  for  pre-  ^^'  ^-  ^-^  ^'^^ 

miums  on  the  Policy  of  Assurance  in  the  Plf.'s  Particulars  of 
Claim  mentioned,  and  of  £  for  interest  on  the  same  sums 
respectively  at  the  rate  of  £  per  cent,  per  annum  less 
tax  to  the  date  of  this  Judgment  and  also  for  [the  sum  of 
£  being  so  much  of]  his  costs  of  this  Action  as  would 
have  been  incurred  if  it  had  been  brought  for  payment  only 
[such  costs  to  be  taxed].  And  it  is  ordered  that  the  Deft,  do  i^ay 
the  same  to  the  Registrar  of  this  Court  on  the  next  \_or  It 

is  ordered  and  adjudged  that  the  following  account  be  taken 
namely   1.  An  account  of  what  is  due  to  the  Plf.  for  prin- 

(r)  In  the  Chancery  Division  a  subpoena.    See  C.  O.  Sch.  E.  6  ;  and  see 
Dauiell,  lyy. 

(if)  Sec  also  Form  269,  App.     For  form  of  order  to  enforce  mortgage  of  Share  in 
a  siiare  in  a  partnership,  see  Wheiham  v.  Davey,  30  Ch.  D.  580,  and  com-  partnership, 
jjare  s.  23  of  the  I'aitnurship  Act,  ISUO  (c.  '6'J). 
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cipal  and  interest  and  for  premiums  on  the  Policy  of  Assur- 
ance in  the  Plf.'s  Particulars  of  Claim  mentioned  under  the 
covenants  contained  in  the  Indenture  of  Mortgage  dated  &c. 
in  the  same  Particulars  also  mentioned  and  that  the  Registrar 
do  certify  to  the  Court  on  the  the  amount  which  he  shall 

find  to  he  due  for  principal  and  interest  and  for  premiums 
and  costs  as  aforesaid.  And  it  is  ordered  that  the  Plf.  do 
recover  against  the  Deft,  the  amount  which  shall  be  certified 
to  be  due  from  him  on  taking  the  said  account,  and  also  &c. 
costs  as  above.  And  it  is  ordered  that  the  Deft,  do  pay  the 
same  to  the  Registrar  of  this  Court  within  fourteen  days 
after  the  Registrar  shall  have  presented  his  certificate]  And 
it  is  ordered  tliat  it  be  referred  to  the  Registrar  to  take  an 
account  [that  the  following  further  account  be  taken  namely 
2.  An  account]  of  what  is  due  to  the  Plf.  under  and  by 
virtue  of  the  said  Indenture  of  Mortgage  and  for  his  costs  of 
this  Action  And  in  taking  such  account  the  amount  if  any 
which  the  Plf.  shall  have  recovered  from  the  Deft,  under  the 
aforesaid  Judgment  is  to  be  deducted,  and  the  balance  due  to 
the  Plf.  is  to  be  certified.  And  it  is  ordered  that  upon  the 
Deft,  paying  into  Court  the  balance  which  shall  be  certified  to 
be  due  to  tlae  Plf.  as  aforesaid  within  six  months  after  the 
Registrar  shall  have  presented  his  certificate,  the  Plf.  do  re- 
assign the  said  policy  comprised  in  the  said  security  &c. 
Adapt  remainder  of  No.  18. 

21.  Foreclosure  against  Second  Mortgagee  and  Mortgagor  with 
one  Period  of  Jiedemption. 

For  P.  C,  see         It   is   ordered   that   it  be   referred  to    the   Registrar,  &c. 

^°-  ^-  Account  of  ivhat  is  due  to  Plf .  for  principal  <&c.  as  in  No.  18 

And  it  is  oidered  that  upon  the  Defts.  or  either  of  them 
paying  into  Court  the  amount  which  shall  be  certified  to  be 
due  to  the  Plf.  for  principal  interest  and  costs  as  aforesaid 
within  six  months  after  the  Registrar  shall  have  presented  his 
Certificate,  the  Plf.  do  reconvey  the  said  mortgaged  premises 
free  and  clear  of  and  from  all  incumbrances  made  by  him  or 
any  person  or  persons  claiming  by  from  or  iinder  him  to  the 
Deft,  who  shall  \  token  there  are  more  than  two  Defts.  Defts.  or  to 
such  of  the  Defts.  as  shall]  redeem  the  said  mortgaged  j^re- 
mises  or  as  he  [or  they]  shall  direct;  and  do  deliver  up  to  the 
Registrar  upon  oath,  if  required,  all  deeds  and  writings  in 
his  custody  or  power  relating  thereto  And  it  is  ordered  that 
upon  such  reconveyance  being  made,  and  deeds  and  writings 
being  delivered  up,  the  Registrar  do  pay  out  to  the  Plf.  the 
said  sum  so  to  be  paid  in  as  aforesaid  for  principal  interest 
and  cosf  s  ;  But  in  default  of  the  Defts.  or  either  [any]  of  tlicm 
paying  into  Court  the  amount  which  shall  be  certified  to  be 
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due  to  the  Plf.  as  aforesaid  by  the  time  aforesaid,  the  Defts. 
aud  each  [and  every]  of  them  are  and  is  from  thenceforth  to 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right  title  interest  and  equity  of  redemption  of  in  and  to  the 
said  mortgaged  premises ;  But  this  Judgment  is  to  be  without 
prejudice  to  the  rights  and  interests  of  the  Defts.  as  between 
themselves  to  or  in  the  said  mortgaged  premises ;  And  in 
case  the  Defts.  or  either  [any  one  or  more]  of  them  shall 
redeem  the  Plf.,  the  Deft,  or  Defts.  so  redeeming  is  or  are  to 
be  at  liberty  to  apply  to  the  Judge  as  he  or  they  may  be 
advised  ;  And  it  shall  not  be  incumbent  on  the  Deft,  or  Defts. 
so  a]iplying  to  give  to  the  Plf.  notice  therof ; — Liberty  to 
Apply  generally.  Oa^c{_- 

22.  The  like  with  Successive  Periods  for  Redemption. 

It  is  ordered  that  it  be  referred  to  the  Eegistrar,  &c. 
Account  of  what  is  due  to  Plf  for  imncipcd,  dec,  as  in  No.  18. 
And  it  is  ordered  that  upon  the  Deft.  E.  F.  (second 
mortgagee'),  paying  into  Court  the  amount  which  shall  be 
certified  to  be  due  to  the  Plf.  for  principal,  interest  and 
costs  as  aforesaid  within  six  months  after  the  Eegistrar 
shall  have  presented  his  Certificate,  the  Plf.  do  reconvey 
the  said  mortgaged  premises  free  and  clear  of  and  from  all 
incumbrances  made  by  him  or  any  person  or  persons  claiming 
by  from  or  under  him  to  the  Deft.,  E.  F.,  or  as  he  shall  direct, 
aud  do  deliver  up  to  the  Eegistrar,  upon  oath  if  required,  all 
deeds  and  writings  in  his  custf)dy  or  power  relating  thereto ; 
And  it  is  ordered  that  upon  such  reconveyance  being  made, 
and  deeds  and  writings  being  delivered  up,  the  Eegistrar  do 
pay  out  to  the  Plf.  the  said  sum  so  to  be  paid  in  as  aforesaid 
for  principal  interest  and  costs  ;  But  in  default  of  the  Deft. 
E.  F.,  paying  into  Court  the  amount  which  shall  be  certified 
to  be  due  to  the  Plf.  as  aforesaid  within  the  time  aforesaid, 
It  is  ordered  that  the  Deft.  E.  F.  do  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  title,  interest 
and  equity  of  redemption  of  in  and  to  the  said  mortgaged 
premises;  And  in  case  of  such  foreclosure.  It  is  ordeied  that 
subsequent  interest  be  computed  on  the  Plf.'s  said  mortgage ; 
and  that  his  subsequent  costs  be  taxed,  and  the  total  amount 
due  to  him  be  certified;  And  it  is  ordered  that  upon  the 
Deft.  C.  D.  (mortgagor),  payiug  into  Court  the  amount  which 
shall  be  certified  to  be  due  to  the  Plf  as  aforesaid,  together 
with  such  subsequent  interest  and  costs  as  aforesaid  within 
three  mouths  after  the  Eegi^trar  shall  have  presented  his 
subsequent  Certificate,  the  Plf.  do  reconvey  the  said  mortgaged 
premists,  free  and  clear  of  and  from  all  incumbrances  made  by 
him  or  any  person  or  persons  claiming  by  from  or  under  him 
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to  the  said  Deft.,  or  as  he  shall  direct,  and  do  deliver  up  to 
the  Eegistiar,  upon  oath  if  required,  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto ;  And  it  is  ordered 
that  upon  such  reconveyance  being  made,  and  deeds  and 
writings  being  delivered  up,  the  Eegistrar  do  pay  out  to  the 
Plf.  the  said  sum  so  to  be  paid  in  by  the  Deft.  C.  D.  as 
aforesaid ;  But  in  default  of  the  Deft.  C.  D.,  paying,  &c., 
Deft.  C.  D.  to  stand  foreclosed;  And  it  is  ordered  that  iu 
case  the  Deft.  E.  F.  shall  redeem  the  said  mortgaged 
premises,  subsequent  interest  be  computed  on  the  amount 
which  the  same  Deft,  shall  have  paid  into  Court  as 
aforesaid ;  {x)  Account  to  he  taken  of  ivJia.t  is  due  to  Deft.  E.  F. 
for  livincipal  and  interest  under  his  mortgage  and  for  costs; 
upon  Deft.  C.  D.  paying  into  Court  amount  which  the  Deft.  E.  F. 
shall  have  paid  with  subsequent  interest,  and  amount  certified  to 
he  due  to  him  (E.  _F.)  on  his  mortgage,  and  for  costs,  loithin  three 
months  Deft.  E.  F.  to  reconveij,  &c.,  see  No.  18;  in  default  Deft. 
C.  D.  to  stand  foreclosed  ; — Liherty  to  apply. 

23.   The  like  with  Declaration  of  Priority  to  correspond  with 
No.  4. 

This  Court  doth  declare  that  the  Mortgage  of  the  Plf. 
created  by  the  Indenture  dated,  &c.,  of  the  hereditaments 
described  in  the  Plf.'s  Particulars  of  Claim  has  priority 
over  the  Mortgage  dated,  &c.,  in  favour  of  the  Deft.  E.  F.,  in 
the  same  Particulars  also  mentioned;  And  it  is  ordered,  &c., 
as  in  one  of  the  two  last  Precedents  to  the  end. 


Pages  599- 
GO'l. 


Leave  to  bid. 


Successive 

retlcinptious 

&c. 


24.  Sale  at  Pequest  of  Second  Mortgagee  under  section  25  of 
the  Conveyancing  Act,  1881. 

And  the  Deft.  C.  D.  by  his  solicitor  requesting  a  sale 
instead  of  a  foreclosure,  and  undertaking  on  or  before  the 
18  ,  to  pay  into  Court  to  the  credit  of  this 
Action,  to  an  account,  &c.,  to  be  dealt  with  as  this  Court 
shall  direct,  the  sum  of  £  j  It  is  ordered  that  upon  the 
said  Deft,  paying  into  Court  the  said  sum  of  £  on  or 
before  the  clay  last  aforesaid,  or  upon  the  same  Deft,  on  or 
before  the  same  day  giving  security  for  a  like  sum  of  £ 
to  the  satisfaction  of  the  Plf.,  the  hereditaments  comprised 
in  the  Mortgage  in  the  Plf.'s  Particulars  of  Claim  mentioned 
be  sold,  &c..  See  No.  5,  supra,  p.  547.  And  any  of  the  parties 
other  than  the  party  having  the  conduct  of  the  sale  is  to  be 
at  liberty  to  bid  at  such  sale  for,  and  to  become  tlie  purchaser 
of  the  aforesaid  hereditaments;  and   in   reference   to  such 

(a-.)  See  Elton  v.  Curteis,  19  Cli.  D.  49.  For  minutes  of  judgment  for 
successive  redemptions  and  foreclosures,  see  Mutual,  (tc,  Societij  v.  Langley, 
32  Oil.  Div.  -175. 
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sale,  a  reserved  Yielding  or  reserved  biddings  as  the  case 
may  require,  is  or  are  to  be  fixed  by  the  Eegistrar  (in  case 
the  parties  differ)  not  less  in  the  whole  than  the  amount  to 
be  certified  to  be  due  to  the  Plf.  on  his  Mortgage,  for 
principal,  interest  and  costs  under  the  account  hereinafter 
directed,  and  the  estimated  expenses  of  such  sale,  less  the 
sum  of  £  to  be  paid  in  or  secured  as  aforesaid.  Deft. 
C.  D.  to  have  conduct  of  sale,  dtc,  No.  5,  supra,  p.  547.  And  it 
is  ordered  that  the  following  accounts  be  taken,  namely  : — 

1.  An  account  of  tvhat  is  due  to  the  Plf.  as  first  mortgagee,  and 

2.  to  the  Deft.  G.  D.  as  second  mortgagee.  See  Nos.  18  a7id  20. 
And  it  is  ordered  that  the  money  to  arise  by  the  aforesaid 
sale  be  applied  first  in  payment  of  the  amount  which  shall 
be  certified  to  be  due  to  the  Plf.  and  then  in  payment  of  the 
amount  which  shall  be  certified  to  be  due  to  the  Deft.  C.  D. 
[And  it  is  ordered  that  as  between  the  said  Defts.  the 
deposit  so  to  be  made  as  aforesaid  shall  be  without  prejudice 
to  the  question  by  whom  the  same  ought  ultimately  to  be 
borne.]  And  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  the  judge  as  they  may  be  advised  respecting  the 
said  deposit  or  sum  of  £  .  But  in  case  first  the  Deft. 
C.  D,  shall  not  pay  the  said  sum  of  £  into  Court  as  afore- 
said, and  shall  not  give  such  security  as  aforesaid  within  the 
time  aforesaid,  or  in  case  having  done  so,  the  said  heredita- 
ments shall  not  be  sold  within  four  months  from  the  date  of 
the  Eegistrar's  Certificate,  It  is  ordered  that  upon  the  Defts. 
or  either  of  them  paying  into  Court,  &c.,  loithin  six  months 
Plf  to  reconvey  ;  in  default  foreclosure.  See  Nos.  21  and  22  [or 
And  the  Plf  is  to  be  at  liberty  to  apply  to  the  Judge  for  the 
usual  Foreclosure  Order  against  both  of  [all]  the  Defts.,  with 
one  jieriod  for  redemption,  in  case  the  Deft.  C.  D.  shall  not 
pay  the  said  sum  of  £  into  Court  as  aforesaid,  or  having 
done  so,  the  said  hereditaments  shall  not  be  sold  within  the 
aforesaid  period  of  four  months].  (//)    Liberty  to  apply  generally. 

25.  Judgment  for   Foreclosure  Absolute  against  an   Infant  on 
payment  of  his  Costs. 

And   the   solicitor   for   the   Plf.   offering  to   pay  to   the 
guardian  of  the  Infant  Deft.   C.  D.  his   costs  of  this  Action 

(y)  In  Wade  v.  Wilson,  22  Ch.  D.  235,  the  plaintiff  (mortgagee)  desiring 
an  immediate  sale,  and   the   defendant  not  ajjpearing,  the  Court,  after 
directing  the  usual  account  of  what  was  due  to  the  plaintiff,  ordered  that 
if  it  should  appear  that  anything  was  so  due,  the  property  sliould  be  sold, 
— i.e.,  immediately  after  tlie  taking  of  the  account :  and  after  enquiries  as 
to  incumbrances,  &c.,  the  judgment  contained  the  following  words,  "  And 
this  order  is  to  be  without  prejucUce  to  the  right  of  the  Plfs.  to  enforce  Right  of  mort- 
payment  of  the  balance  in  this  Action  in  case  it  shall  appear  tliat  the  gagee  to  sue 
money  to  arise  by  such  sale  shall  not  be  sufficient  to  pay  to  the  Plfs.  the  after  sellino- 
sums  found  due  to  them  with  interest,  and  the  costs  of  this  Action."  property. 
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upon  judgment  being  now  pronounced  absolutely  foreclosing 
the  same  Infant  Deft,  as  if  lie  were  of  age,  and  without 
reserving  to  him  the  right  to  show  cause  against  such 
judgment  within  six  months  after  service  of  notice  of  such 
judgment  on  him  after  he  shall  have  attained  the  age  of 
twenty-one  years,  and  this  Court  being  of  opinion  that  it 
will  be  for  the  benefit  of  the  said  Infant  Deft,  that  the  said 
oifer  should  be  accepted,  It  is  ordered  that  the  Deft.  C.  D. 
do  henceforth  stand  absolutely  debarred  and  foreclosed  of 
and  from  all  right,  title,  interest  and  equity  of  redemption 
of,  in  and  to  the  said  mortgaged  premises.  Plf.  to  pay 
Infant's  costs.  See  No.  10,  supra,  p.  519. 

26.  Order   making   Absolute   Foreclosure  Judgment    on   Infant 

coming  of  age. 

Compare  Upon  application  &c.  by  the  Solicitor  for  the  Plf.  who 

^'°-  ^^-  alleged  that  the  Deft.  C.  D.  was  on  the  18         duly 

served  with  a  notice  to  show  cause  against  the  Judgment 
pronounced  in  this  Action  dated  &g.  as  by  the  Affidavit  of 
A.  B.  filed  &c.  appears,  and  no  cause  having  been  shown  by 
said  Deft.  C.  D.  to  the  contrary  thereof,  as  by  the  Registrar's 
Certificate  dated  &c.  appears ;  and  upon  reading  the  said 
Judgment,  Affidavit,  and  Certificate,  and  the  Exhibit  referred 
to  in  the  said  Affidavit  being  the  certificate  of  birth  [bap- 
tism] of  the  said  Deft.,  whereby  it  appears  that  he  has 
attained  the  age  of  twenty-one  years.  It  is  ordered  that  the 
said  Judgment  be  made  absolute  against  the  said  Deft.  And 
it  is  ordered  &c.  foreclosure  absolute  as  in  No.  25. 

27.  Enlarging    Time   to  Redeem  on   Mortgagee   in   Possession 

Beceiving  Bents. 

Page  617.  Whereas  by  the  Judgment  in  this  Action  dated  &c.  it 

was  ordered  &c.  [recite  Judgment"].  And  whereas  in  pursnance 
of  the  said  Judgment,  the  Registrar  made  his  Certificate 
dated  &c.  [Registrar's  Certificate  finding  amount  due  to  Plf.]. 
And  whereas  by  an  Affidavit  of  the  Plf.  filed  &c.,  it  appears 
that  since  the  date  of  the  Registrar's  Certificate  the  Plf.  has 
received  the  sum  of  £  as  Mortgagee  in  possession  for 

arrears  of  rent.  Now  upon  application  &c.,  It  is  ordered  that 
the  time  for  the  Deft.  C.  D.  to  redeem  the  said  mortgaged 
premises   be    enlarged  until   the  next.     And    it    is 

ordered  that  subsequent  interest  be  computed  on  the  Plf.'s 
said  mortgage,  and  that  the  account  of  the  rents  and  profits 
of  the  said  hereditaments  directed  by  the  said  Judgment  be 
continued ;  And  it  is  ordered  that  the  amount  which  shall 
appear  to  be  due  on  such  account  of  rents  and  profits  be 
deducted  from  the  amount  which  shall  appear  to  be  due  to 


PRECEDENTS.  639 

the  Plf.  for  principal  interest  and  costs,  and  for  subsequent 
interest,  and  that  the  balance  be  certified.  And  it  is  ordered 
that  upon  the  Deft,  paying  into  Court  the  balance  which 
shall  be  certified,  &c.,  (see  No.  19,)  Plf.  to  reconvey,  and  in 
default  foreclosure  ; — Liberty  to  apply. 


Special  Accounts  and  Inquiries. 

28.  As  to  Repairs  and  Lasting  Improvements. 

An  account  of  all  sums  of  money  properly  (2)  laid  out  Pages  576, 
by  the  Deft,  [and  his  predecessors  in  title  or  any  of  them]  577. 
in  necessary  repairs  and  lasting  improvements  of  the  here- 
ditaments comprised  in  the  said  Mortgage  securities ;  And 
it  is  ordered  that  interest  be  computed  on  the  sums  which 
shall  appear  to  have  been  so  laid  out  in  lasting  improve- 
ments at  the  same  rate  of  interest  as  the  said  Mortgages 
carry  respectively  [rate  of  £  per  cent,  per  annum],  and 
the  amounts  appearing  to  be  due  on  taking  the  accounts 
numbered  3  and  4  respectively  are  to  be  added  to  the 
amoimt  which  shall  appear  to  be  due  to  the  Deft,  on  taking 
the  account  numbered  1. 

29.  As  to  Sale  of  Mortgaged  Property. 

An  inquiry  whether  the  said  mortgaged  hereditaments 
or  any  part  or  parts  thereof  have  or  has  been  sold  ;  and 
if  so,  when,  and  by  whom,  and  for  what  sum  or  sums  of 
money,  and  when  and  by  whom  the  purchase-moneys  have 
been  received,  and  how  the  same  have  been  applied. 

30.  As  to  Costs,  Charges,  and  Expenses. 

An  inquiry  whether  anything  and  what  is  due  to  the 
Deft,  for  any  and  what  costs,  charges,  and  expenses  pro- 
perly incurred  by  him  in  respect  of  his  said  Mortgage 
security,  not  being  costs  of  this  Action ;  And  it  is 
ordered  that  if  it  shall  appear  that  anything  is  so  due,  the 
amount  thereof  be  added  to  the  amount  which  shall  appear 
to  be  due  under  the  said  account  numbered  1. 


31.  Direction  as  to  Profit  Costs  of  Mortgagee,  Partner  in  Firm 
of  Solicitors. 

And  the   Eegistrar   is  to  ascertain   the   amount  of  profit  Page  TiG;: 
costs  payable  in  case  an  independent  solicitor  had  been  em- 

(2)  Sec  HougJiton  v.  Sevenoalcs  Eij.  Co.,  33  W.  R.  341. 
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ployed,  and  to  allow  the  same  proportion  of  that  amount  as 
Mr.  A.  B.,  the  partner  of  the  Plf.,  is  entitled  to  in  respect  of 
the  2:eneral  profits  of  the  partnership  between  himself  and 
the  Plf. ;  (a)  hut  see  now  the  Mortgagees  Legal  Costs  Act,  1895 
(c.  25). 

32.  Order  for  the  Appointment   of  a   Beceiver   totth  power  to 

expend  money  in  Repairs  ; — Occupation  Bent. 

Pages  578,  Upon  application,  &c.,  No.  2,  p.  192.     It  is  ordered  that  a 

^^.'  fflj  -i.  proper  person  [the  Plf.  without  salary  and  without  giving 
See  No  1?'  '  security]  be  apj)ointed  to  receive  the  rents  and  profits  of  the 
hereditaments  comprised  in  the  Memorandum  of  Deposit 
dated  &c.  in  the  Plf.'s  Particulars  of  Claim  mentioned  ;  And' 
the  tenants  of  the  said  hereditaments  are  to  attorn  and  pay 
their  rents  in  arrear  and  growing  rents  to  [the  Plf.  as]  such 
Eeceiver  [or  and  it  is  ordered  that  the  Deft,  do  attorn  tenant 
to  such  Eeceiver  of  the  said  hereditaments  at  a  rent  from 
this  day  to  be  fixed  by  the  Registrar,  or  do  forthwith  deliver 
possession  of  the  same  hereditaments  to  such  Eeceiver] 
And  it  is  ordered  that  [the  Plf.  as  such]  Eeceiver  [as  afore- 
said] do  from  time  to  time  pass  his  accounts,  and  pay  the 
balances  which  shall  be  certified  to  be  due  from  him  into 
Court  to  the  credit  of  this  Action ;  And  it  is  ordered  that 
such  balances  when  so  paid  in  be  deposited  at  interest  in  the 
Post  Office  Savings  Bank,  &c.,  accumulation  of  interest  as  in 
No.  2  supra,  p.  193.  And  it  is  ordered  that  [the  Plf.  as]  such 
Eeceiver  [as  aforesaid]  be  at  liberty  to  expend  a  sum  not 
exceeding  £  in  necessary  repairs  of  the  said  heredita- 
ments ;  and  be  allowed  the  sum  so  expendpd  on  passing  his 
accounts  : — Costs  of  application  to  he  costs  in  the  action. 

33.  The  like  tcith  Liherty  to  Borrow  and  Expend  Money  in  Com- 

pleting Buildings. 

Adapt  No.  32  dotvn  to  direction  for  accumulation.  And  it  is 
ordered  that  the  said  Eeceiver  be  authorised  to  complete  the 
buildings  partly  erected  on  the  said  freehold  land  at  an 
expense  not  exceeding  £  ,  and  for  that  purpose  to  borrow 
such  sums  of  money  as  may  be  required,  not  exceeding  £ 
at  a  rate  of  interest  not  exceeding  £6  per  cent,  per  annum, 
such  sums  and  interest  as  aforesaid  to  be  a  charge  upon  the 
mortgaged  premises  in  priority  to  the  claims  of  the  Plf.  and 
the  Defts. ;— Costs  as  in  No.  32. 

34.  Interim  Beceiver  and  Manager  of  Licensed  Beerhouse. 

Pa^e  579.  Upon    application,    &c.  ;     And   the    Plf.    by   his    Solicitor 

Undertaking  to  undertaking  to  be  answerable  for  the  receipts  of  the  Interim 

be  answerable 

for  receiver's  (a)  Eyre  v.  Wynn-Machenzie,  1  Ch.  (9i)  230. 

receipts. 
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Receiver  and  Manager  liereinafter  appointed,  This  Court 
doth  appoint  A.  B,,  of  &c.,  without  security  to  be  Interim 
Eeceiver  and  Manager  to  receive  the  profits  of  the  Beerhouse 
situated,  &c.,  and  to  manage  the  business  of  a  Beerhouse 
keeper  carried  on  upon  the  same  premises  until  a  Receiver 
and  Manager  of  such  Beerhouse  and  business  shall  be  duly- 
appointed  as  hereinafter  directed ;  And  it  is  ordered  that  the 
Deft,  do  deliver  over  to  the  said  A.  B.  as  such  Receiver  and 
Manager  as  aforesaid  possession  of  the  said  premises  (Jj)  with 
all  the  stock  in  trade  and  effects  of  the  said  business  and  the 
licences  (c)  and  all  books  and  papers  relating  thereto  ;  And 
it  is  ordered  that  the  said  A.  B.  do  pass  his  accounts,  and  pay 
the  balances  which  shall  be  certified  to  be  due  from  him  as 
the  Registrar  shall  direct ;  And  it  is  ordered  that  a  proper 
person  be  appointed  upon  first  giving  security  to  receive  the 
profits  of  the  said  Beerhouse,  and  to  manage  the  stid 
business  of  a  Beerhouse  keeper  carried  on  upon  the  said 
premises ;  And  it  is  ordered  that  the  said  A.  B.  do  deliver 
up  to  such  Receiver  and  Manager  when  so  appointed 
possession  of  the  said  premises  with  all  the  stock  in  trade 
and  effects  of  the  said  business  and  the  licences  and  all 
books  and  papers  relating  thereto;  And  it  is  ordered  that 
such  Receiver  and  Manager  do  from  time  to  time  pass  his 
accounts  and  pay  the  balances  which  shall  be  certified  to  be 
due  from  him  as  the  Registrar  shall  direct ; — Costs  as  in 
No.  32. 

35.  Judgment  for  Medemption. 

It  is  ordered  that  it  be  referred  to  the  Registrar  to  take  an  Pages  562- 
account  of  what  is  due  to  the  Deft,  for  principal  and  interest  ^^^i  ^^'^,- 
under  and  by  virtue  of  the  Indenture  of  Mortgage  dated,  &c.,  ?!"''  T"  ^•'  ^^^ 
in  the  Plf.'s  Particulars  of  Claim  mentioned,  and  to  tax  the 
Deft.'s  costs   of  this   Action.     And   it   is   ordered  that  the 
Registrar  do  certify  to  the  Court  on  the  18  the 

total  amount  due  to  the  Deft,  for  principal,  interest,  and 
costs  ;  And  it  is  ordered  that  upon  the  Plf.  paying  into  Court 
the  amount  which  shall  be  certified  to  be  due  to  the  Deft,  as 
aforesaid,  within  six  months  after  the  Registrar  shall  have 
presented  his  Certificate,  the  Deft,  do  reconvey  the  said  mort- 
gaged premises  free  and  clear  of  and  from  all  incumbrances 
made  by  him  or  any  person  or  persons  claiming  by,  from 

(&)  Inde  V.  Mee,  W.  N.  (9.5)  8.  As  to  the  course  to  be  pursued  by  a 
mortgagee  wheu  the  licences  are  in  danger  from  the  conduct  of  the 
tenant,  see  the  Licensing  Act,  1828  (9  Geo.  4),  c.  61,  as.  1,  4,  14  ;  35  &  36 
Vict.  c.  94,  ss.  40  (2),  56  ;  5  &  6  Vict.  c.  44,  s.  1 ;  Day  v.  Lulike,  5  Eq.  337 ; 
Garrett  v.  J  J.  of  Middlesex,  12  Q.  B.  D.  620 ;  lieg.  y.  J  J.  of  Andover, 
16  ih.  711 ;  Beg.  v.  Hughes,  2  Q.  B.  (93)  530. 

(c)  See  Ritfter  v.  Daniel,  30  W,  R.  724. 

2  T 
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or  under  him  to  the  Plf.  or  as  he  shall  direct,  and  do  deliver 
up  to  the  Eegistrar,  upon  oath  if  required,  all  deeds  and 
writings  in  his  custody  or  power  relating  thereto ;  And  it  is 
ordered  that  upon  such  reconveyance  being  made,  and  deeds 
and  writings  being  delivered  up,  the  Eegistrar  do  pay  out  to 
the  Deft,  the  said  sum  so  to  be  paid  into  Court  as  aforesaid ; 
But  in  default  of  the  Plf.  paying  into  Court  the  amount 
which  shall  be  certified  to  be  due  to  the  Deft,  as  aforesaid 
by  the  time  aforesaid,  It  is  ordered  that  this  Action  do  from 
thenceforth  stand  dismissed  out  of  this  Court  with  costs  to 
be  taxed  by  the  Eegistrar  ; — Liberty  to  apply,  (d) 

36.  TJie  like  against  Mortgagee  in  Possession  alleged  to  have 
been  overpaid. 

Pages  580,  It  is  ordered  that  the  following  accounts  be  taken,  namely, 

^^'  1.  Account  of  loJiat  is  due  to  the  Deft,  for  principal  and  interest 

J^^  \T  ■   ,V  ''     «s  in  last  Precedent,   and  if  the    circumstances  so  require  for 
see  JSo.  45.  .  .  ,  ■/  ,         ,  /.    a     • 

taxation  of  costs,  charges  and  expenses  other  than  costs  of  Action, 

See  No.  30.  2.  Account  of  rents  received  by  Deft,  with  direction 
for  deduction.  See  No.  19.  And  it  is  ordered  that  in  case  it 
shall  appear  upon  taking  the  said  accounts  that  any  balance 
is  owing  to  the  Deft.,  (e)  the  Eegistrar  do  tax  the  Deft.'s 
costs  of  this  Action,  and  do  certify  to  the  Court  on  the 
next  the  total  amount  due  to  the  Deft,  for  principal 
and  interest  and  for  costs.  And  it  is  ordered  that  upon  the 
Plf.  paying  into  Court,  &c..  Adapt  remainder  of  No.  35,  except 
liberty  to  apply.  But  in  case  it  shall  appear  on  taking  such 
accounts  that  the  Deft,  has  been  overpaid,  the  further  con- 
sideration of  this  action  is  adjourned. — Liberty  to  apply. 

37.   The  nice  after  Tender. 

Pages  583,  It  is  ordered  that  it  be  referred  to  the  Eegistrar  to  take 

^20.  an  account  of  what  was  due   to  the  Deft,  for  principal  and 

*or  1 .  c,  see     jn|;erest  under  and  by  virtue  of  the  Indenture  of  Mortgage 
dated  the  18         ,  in  the  Plf.'s  Particulars  of  Claim 

mentioned  on  the  last,  the  date  of  the  tender  in  the 

same  Particulars  mentioned ;  and  it  is  ordered  that  if  it 
shall  appear  on  taking  the  said  account  that  the  amount  due 
to  the  Deft,  on  the  said  last  did  not  exceed  the  sum 

of  £  \_amount  tendered\  the  Eegistrar  do  tax  the  costs  of 
the  Plf.  of  this  Action  ;  And  it  is  ordered  that  in  that  case 

(d)  For  variations  compare  No.  18. 

(e)  It  would  appear  from  the  decision  of  North,  J.,  in  Ashioorth  v.  Lord, 
36  Ch.  D.  545,  that  the  mortgagee's  costs  of  action  ought  not  in  a  case  of 
this  kind  to  be  directed  to  be  taxed  in  the  fir.-it  instance :  but  see  supra, 
p.  GIO. 
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the  amount  of  the  Plf.'s  costs  when  so  taxed  bo  deducted 
from  the  amount  which  shall  appear  to  be  due  on  taking  the 
said  account,  and  that  the  balance  remaining  due  to  the 
Deft,  be  certified.  And  it  is  ordered,  &c.  \jiiKm  imyment  of 
balance  Deft,  to  rcconvey  and  deliver  deeds  and  amount  to  he 
2)aid  to  Deft.,  and  for  dismissal  of  Action  in  default  as  in 
No.  35].  And  it  is  ordered  that  if  it  shall  appear  on  taking 
the  said  account  that  the  amount  due  to  the  Deft,  on  the 
said  last  did  exceed  the  sum  of  £         ,  the  Kegistrar 

do  tax  the  Deft.'s  costs  of  this  Action ;  And  it  is  ordered  that 
in  that  case  also  an  account  be  taken  of  what  is  due  to  the 
Deft,  under  and  by  virtue  of  his  said  Mortgage  security,  and 
that  the  amount  of  the  Deft.'s  said  costs  when  taxed  be  added 
to  the  amount  which  shall  appear  to  be  due  to  him  on  taking 
the  last  mentioned  account;  And  it  is  ordered,  &c.,  iqwn 
payment,  reconveyance,  dc,  in  default,  action  to  he  dismissed  as 
in  No.  o5. 

38.  Another  Form. 

Account  of  tvhat  loas  due  to  the  Deft,  on  the  day  of  the 
tender.  And  if  it  shall  be  certified  that  the  amount  due  to 
the  Deft,  on  the  said  last,  does  not  exceed  the  said 

sum  of  £  ,  It  is  ordered  that  the  further  consideration  of 
this  Action  be  adjourned,  and  the  costs  thereof  be  reserved 
to  be  dealt  with  on  further  ctmsideration ;  But  if  it  shall 
appear  that  such  amount  exceeds  the  said  sum  of  £  ,  it 
is  ordered  that  the  said  account  be  further  prosecuted,  and 
the  Deft.'s  costs  of  this  action  be  taxed  and  the  amount  of 
such  costs  be  added  to  the  amount  which  shall  appear  to  be 
due  to  the  Deft,  on  taking  the  said  account,  and  that  the 
total  amount  due  to  the  Deft,  for  principal,  interest  and 
costs  be  certified.  And  it  is  ordered  that  upon  the  I'lf. 
paying  into  Court,  (fee,  remainder  of  No.  35. 

39.  The  like  when  the  Plaintiff  requires  immediate  possession  of 
the  title  deeds. 

I'lf  to  he  at  liberty  on  or  before  the  next  to  pay  into 

Court  £A  (about  £30  over  £jB,  the  amount  tendered)  and  on 
such  payment.  Deft,  to  deliver  deeds,  &c.,  to  Plf.  ;  take  account 
of  what  was  due  to  Deft,  for  principal  and  interest  at  date  of 
tender,  as  in  No.  37.  If  amount  due  did  not  exceed  &B,  Plf.'s 
costs  to  be  taxed  and  deducted  from  amount  due  to  Deft. ;  balance 
to  be  paid  to  Deft,  out  of  the  ^Ain  Court,  and  Deft,  toreconvey  ; 
residue  of  £A  to  be  repaid  to  Plf.  If  Plf.  do  not  pay  the  £  J. 
into  Court  then  upon  Plf.  paying  into  Court  balance  due  to  Deft, 
within  six  months.  Deft,  to  reconvey  and  deliver  deeds,  &c. ;  in 
default  Action  to  stand  dismissed  with  costs.     But  iu  case  it 

2  T  2 
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shall  appear  on  taking  the  aforesaid  account  that  the  amount 
due   to   the   Deft,    on    the  last   for   principal  and 

interest  as  aforesaid  did  exceed  the  said  sum  of  £B,  then  it 
is  ordered  that  subsequent  interest  be  computed  from  that 
day,  and  added  to  the  amount  which  shall  be  found  due  as 
aforesaid ;  And  it  is  ordered  that  the  Eegistrar  do  tax  the 
Deft.'s  costs  of  this  Action,  and  add  the  amount  of  such  costs 
when  taxed  to  the  amount  which  shall  be  found  to  be  due 
to  the  Deft,  for  principal  and  interest  as  aforesaid.  And  it 
is  ordered  that  the  amount  which  the  Eegistrar  shall  certify- 
to  be  due  to  the  Deft,  for  such  principal,  interest  and  costs 
as  aforesaid  be  paid  to  the  Deft,  out  of  the  said  sum  of  £A 
when  so  paid  into  Court  as  aforesaid;  And  it  is  ordered 
that  the  residue  if  any  of  the  said  sum  of  £A  after  such 
payment  (the  amount  thereof  to  be  certiiied)  be  paid  to  the 
Plf. ;  And  in  case  the  said  sum  of  £A  shall  be  insufficient  to 
pay  to  the  Deft,  the  amount  which  shall  be  certified  to  be 
due  to  him  for  such  principal,  interest  and  costs  as  aforesaid, 
then  it  is  ordered  that  the  whole  of  the  said  sum  of  £A  be 
paid  to  the  Deft,  in  part  payment  of  the  amount  which  shall 
be  so  certified  due  to  him.  And  it  is  ordered  that  the  Plf. 
do  pay  into  Court  for  the  use  of  the  Deft,  the  residue  of  the 
amount  which  shall  be  so  found  due  to  the  Deft,  (the  amount 
thereof  to  be  certified).  And  thereupon  it  is  ordered  that 
the  Deft,  do  reconvey,  &c.,  as  in  No.  35.  And  in  case  the 
Plf.  shall  not  pay  the  said  sum  of  £A  into  Court,  &c.,  to  the 
credit  of  this  Action  as  aforesaid,  then  upon  the  Plf's.  paying 
into  Court,  &c..  Deft,  to  reconvey,  &c. ;  but  in  default  Action  to 
stand  dismissed,  dc,  as  in  No.  35 ; — Liberty  to  apply. 

40.  Declaration  of  MigJit  to  Consolidate. 

Pages  568-  This  Coiirt  doth  declare  that   [as  between  Plf.  and  the 

570.  Defts.  only,  and  without  prejudice  to  the  rights  of  any  parties 

For  Deft.'s        j^^^  represented  in  this  Action]  the  Plf.  is  not  entitled  to 

statemen  ,  see  j,g(jggjj^  ^j^y  Qf  tj^^  properties  Comprised  in  any  one  or  more 

of  the  Indentures  of  Mortgage  and  Further  Charge  in  the 

first  par.  of  the  Plf.'s  Particulars  of  Claim  mentioned,  or  in 

the  Indentures  dated  &c.  in  the  Statement  of  the  Deft.  C.  D. 

mentioned,  until  payment  be  made  to  the  Defts.  [names]  of 

the   amount    which,    on   taking    the    accounts    hereinafter 

directed,   shall  be  certified  to  be  due  to  them  on  all   the 

aforesaid  Mortgages. 

41.  Contrary  Declaration. 

This  Court  doth  declare  that  the  Defts.  are  not  entitled  as 
ajiainst  the  Plf.  to  consolidate  with  the  In-lenture  of  Mort- 
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gage  dated  &c.  in  the  Plf.'s  Particulars  of  Claim  mentioned 
any  other  Mortgages  by  the  said  A,  B.  Add.  to  the  direction 
as  to  the  costs  of  the  Mortgagees  if  they  have  insisted  upon  con- 
solidating, save  so  far  as  the  same  costs  have  been  increased 
by  reason  of  the  Deft.'s  claim  to  consolidate,  such  costs  to  be 
taxed  by  the  Registrar  who  is  also  to  tax  the  costs  of  the 
Plf.  incurred  by  reason  of  the  aforesaid  claim,  and  to  set  oif  Set  off  as  to 
the  same  against  the  costs  of  the  Defts,,  and  to  certify  the  '^°^^^- 
balance. 

42.  Order  Absolute  for  Dismissal  of  Redemption  Action. 

Whereas  it  appears  to  the  Court  that  the  Plf.  has  not  paid 
into  Court  the  sum  of  £  which  was  on  the  last 

certified  by  the  Registrar  to  be  due  to  the  Deft,  for  principal 
and  interest  upon  the  mortgage  mentioned  in  the  Plf.'s  Par- 
ticulars of  Claim  and  for  costs,  pursuant  to  the  Judgment 
pronounced  in  this  Action  on  the  last,  and  that  the 

period  of  six  months  has  elapsed  since  the  said  last. 

It  is  ordered  that  this  Action  do  stand  dismissed  out  of  this 
Court  [as  against  the  Deft.  C.  D.]  with  costs  to  be  taxed  by 
the  Registrar,  and  that  the  Plf.  do  pay  the  amount  of  such 
costs  into  Court  within  fourteen  days  after  such  taxation. 

43.  Interlocutory  Injunction  to  restrain  Mortgagee  selling  under 

his  Power. 

Upon  application  &c.  And  the  Plf.  by  his  Solicitor  under-  Page  574. 
taking  on  or  before  the  18         to  pay  the  sum  of  £ 

into  Court  to  the  credit  of  this  Action,  Now  therefore  the 
Deft.  C.  D.  is  strictly  enjoined  and  restrained  until  judgment 
in  this  Action,  or  until  further  order  from  selling  or  in  any 
other  manner  parting  or  dealing  with  the  hereditaments 
comprised  in  the  Indenture  of  Mortgage  dated  &c.  in  the 
Plf.'s  Particulars  of  Claim  mentioned,  or  any  part  or  parts 
thereof  (/)  costs  of  Application  to  he  costs  in  the  Action. 

44.  Judgment   directing   Account   of  Proceeds  of  Sale   and  of 

Bents  against  Mortgagee  in  Possession. 

It  is  ordered  that  the  following  account  and  inqiiiry  be  Pages  576, 
taken  and  made  namely.     1.  An  account  of  what  was  at  the  ^J'^* 
date  of  the  completion  of  the  sale  by  the  Deft,  of  the  heredi-  ^^  ^^    '  ^^^ 
taments  comprised  in  the  Indenture  of  Mortgage  dated  &c. 
in  the  Plf.'s  Particulars  of  claim  mentioned,  due  to  the  Deft, 
for  principal  and  interest  under  or  by  virtue  of  the  said 

(/)  See  supra,  pp.  417,  418. 
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Page  G19.         Indenture,  and  what  is   due  to   him   for  his  costs  of  this 
Action,  such  costs  to  be  taxed  by  the  Eegistrar  in  case  the 
parties  differ,  (j/)       2  An    inquiry   whether   anything   and 
what  is  dne  to  the  Deft.  &c.  Inquiry  as  to  charges  and  expenses, 
■   .  &c.  as  in  No.  30  ;  And  it  is  ordered  that  the  following  further 

accounts  be  taken,  namely,  3  Account  of  rents  d;c.  as  in  No.  19 
account  2  ;  4  An  account  of  all  moneys  whether  for  purchase 
money  or  interest  received  by  the  Deft.,  or  by  any  other 
person  or  persons  by  his  order  or  for  his  use,  or  which  without 
his  wilful  neglect  or  default  might  have  been  so  received  on 
the  sale  by  the  Deft,  of  the  said  hereditaments.  And  it  is 
ordered  that  the  amount  which  shall  appear  to  be  due  on  the 
said  account,  numbered  3  be  added  to  the  amount  which  shall 
appear  to  be  due  on  the  said  account  numbered  4  [if  the  Deft, 
has  paid  money  into  Court  add  but  in  making  such  addition, 
the  Deft,  is  to  be  credited  with  the  sum  of  £  paid  by  him 
into  Court  to  the  credit  of  this  Action  pursuant  to  the  said 
Order  dated  &c.]  And  it  is  ordered  that  the  amount  which 
shall  appear  to  be  due  to  the  Deft,  under  the  said  account 
and  Inquiry  numbered  1  and  2  respectively  be  deducted 
from  the  total  amount,  under  the  said  accounts  numbered 
3  and  4  which  shall  appear  to  be  due  from  the  Deft,  re- 
spectively, [after  crediting  him  as  aforesaid],  and  that  the 
balance  due  from  or  to  the  Deft,  be  certified.  Adjourn 
further  consideration  ; — Liberty  to  Apply. 

45.  Overpaid  Mortgagee  ;  Order  on  Further  Consideration. 

Pages  574,  This  Court  doth  order  that  annual  rests  be  made  in  the 

580,  581.  accounts  of  the  rents  and  profits  of  the  hereditaments  com- 

si'No'^fr'''*'  P^'^^'^'^  ^^  *^®  Indenture  of  Mortgage  dated,  &c.,  in  the  Plf.'s 
Particulars  of  Claim  mentioned  by  the  Eegistrar's  Certificate 
dated,  &c.,  certified  to  have  been  received  by  the  Deft,  from 
the  18         ,  the  time  when  it  appears  from  the  same 

Certificate  that  the  Deft,  was  fully  paid  his  principal  and 
interest  under  the  said  Indenture  of  Mortgage,  up  to  the 
date  of  payment;  And  it  is  ordered  that  interest  be  com- 
jouted  on  the  respective  balances  in  each  year  at  the  rate  of 
£4  per  cent,  per  annum ;  and  in  taking  such  annual  rests 
except  the  first,  the  interest  of  each  preceding   balance  is 

((/)  This  is  in  accordance  with  the  original  judgment  in  Charles  v.  Jones, 
35  Ch.  D.  546 ;  but  on  further  coiisideiation,  Kay,  J.,  refused  the  defen- 
dant his  costs  subsequently  to  the  triaL  If  a  mortgagee  has  refused  or 
neglected  on  request,  to  furnish  accounts  alter  having  been  fully  paid  out 
of  the  moneys  received  on  the  sale  of  the  property,  the  above  direction  for 
taxation  of  bis  costs  should  be  omitted,  and  he  ought,  on  the  furtlier  con- 
sideration, to  be  ordered,  in  absence  of  gnod  reason  to  the  contrary,  to  pay 
the  costs  of  ary  action  rendered  necessary  by  such  refusal  or  neglect; 
Bee  No.  -15. 


Annual  rests. 
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to  "be  included  in  sncTi  balance,  so  as  to  charge  the  Deft, 
with  compound  interest  thereon ;  And  it  appearing  from  the 
Affidavit  of  A.  B.,  iiled,  &c.,  that  the  total  amount  to  the 
18  due  on  the  said  accounts,  when  such  annual 
rests  shall  have  been  made  therein  amounts  to  the  sum  of 
£  ,  It  is  ordered  that  the  Deft,  do  on  or  before  the 
18  ,  or  subsequently  within  four  days  after 
service  upon  him  of  this  Order,  pay  into  Court  for  the  use 
of  the  Plf.  the  said  sum  of  £  due  from  the  Deft.,  Deft,  to 
pay  Plf.'s  costs  as  taxed,  No.  10,  supra,  p.  519  ;  And  it  is  Page  598. 
ordered  that  the  Deft,  do  forthwith  deliver  up  possession  to 
the  Plf.  of  the  said  hereditaments,  the  particulars  of  which 
are  set  forth  in  the  schedule  hereto,  and  execute  and  do  at 
the  costs  of  the  Plf.  all  such  proper  conveyances  and  things 
as  may  be  necessary  for  effectually  assuring  the  same  here- 
ditaments to  the  Plf. ;  and  do  account  to  the  Plf.  for  all 
rents  received  by  the  Deft,  in  respect  of  the  same  since  the 
date  of  the  Kegistrar's  said  Certificate  of  the  18 

Liberty  to  apply. 

46.  Specific  Performance  of  Agreement  for  Mortgage. 

This  Court  doth  declare  that  the  agreement  on  the  part  of  the 
Deft,  contained  in  the  Plf.'s  Memorandum  of  Deposit,  dated, 
&c.,  and  in  the  Plf.'s  Particulars  of  Claim  mentioned  ought  to 
be  specifically  performed  and  carried  into  execution  ;  and  doth 
adjudge  the  same  accordingly;  And  it  is  ordered  that  the 
Deft,  do  execute  to  the  Plf.  a  proper  Indenture  of  Mortgage 
of  the  premises  comprised  in  the  said  Memorandum  and  in 
the  Plf.'s  Particulars  of  Claim  described  according  to  the 
terms  of  the  same  agreement;  and  that  all  proper  parties 
do  join  therein  as  the  Judge  shall  direct,  such  Indenture  of 
Mortgage  to  be  settled  by  the  Jiulge,  in  case  the  parties 
differ;  (Ji)  And  it  is  ordered  that  the  Deft,  do  deliver  to  the 
Eegistrar  upon  oath  if  required,  the  deeds  and  documents 
of  title  relating  to  the  said  premises  which  are  now  in  his 
possession  or  power.  And  it  is  oi-dered,  &c..  Deft,  to  pay 
costs  of  action,  "  including  the  costs  of  such  Indenture  of 
Mortgage."     See  No.  10,  supra,  p.  519  ; — Liberty  to  apply. 

47.  Equitable  Mortgage  ; — Judgment  for  Foreclosure. 

This  Action,  &c..  And  it  appearing  that  the  title  deeds  5^2  r,io. 
relating  to  the  hereditaments   in   the  Plf.'s  Particulars  of  For  P.  C,  see 

No.  5. 
Qi)  According  to  O.  23,  r.  11,  supra,  p.  356,  an  intended  deed  the  terms  Settling  of 
of  which  are  disputed  is  to  be  settled  by  the  Judge,  either  with  or  with-  deed, 
out  the  assistance  of  a  conveyancing  counsel ;   but  according  to  Forms  264 
and  281,  App.,  the  same  may  be  settled  by  the  Registrar. 
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Claim  mentioned  have  been  deposited  by  the  Deft,  in  the 
hands  of  the  Plf.,  This  Coiirt  doth  declare  that  the  Flf.  is 
a  Mortgagee  of  the  hereditaments  comprised  in  the  same 
deeds,  [i)  And  it  is  ordered  that  some  fit  and  proper 
person,  &c.,  appointment  of  receiver.  See  No.  32 ;  And  it  is 
ordeied  that  an  account  be  taken  of  what  is  due  to  the  Plf. 
for  principal  moneys  advanced  on  the  said  deposit,  and  for 
interest  thereon,  and  for  his  costs  of  this  Action,  such  costs 
to  be  taxed ;  And  in  taking  such  account  the  amounts,  if 
any,  which  shall  have  been  paid  into  Court  by  the  said 
Eeceiver,  &c.,  as  in  No,  18,  And  it  is  ordered  that  upon 
the  Deft,  paying  into  Court  the  amount  which  shall  be 
certified,  &c.,  as  in  No.  18,  the  Plf.  do  deliver  up  to  the 
Eegistrar  (upon  oath  if  required)  all  deeds  and  writings  iu 
his  custody  or  power  relating  to  the  hereditaments  comprised 
in  the  said  Equitable  Mortgage.  And  it  is  ordered  that 
upon  such  deeds,  &c.,  money  to  be  paid  to  Plf.  as  in  No.  18. 
But  in  default  of  the  Deft,  paying  into  Court  the  ainount 
which  shall  be  certified  to  be  due  as  aforesaid  by  the  time 
aforesaid,  This  Court  doth  declare  that  the  Plf.  will  be 
absolutely  entitled  to  all  the  Deft.'s  estate  and  interest  iu 
the  said  hereditaments,  and  to  have  an  absolute  conveyance 
of  the  same  hereditaments ;  And  in  case  of  such  default,  It 
is  ordered  that  the  Deft,  do  convey  the  said  hereditaments 
to  the  Plf.  or  as  he  shall  direct,  and  do  from  thenceforth 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  interest,  and  equity  of  redemption  of  in  and  to 
the  same  mortgaged  premises;  Liberty  to  apply  as  to  money 
paid  into  Court  by  Receiver,  as  in  No.  18  and  generally.  (J) 

48.  Tlie  nice; — Order  for  Sale. 

This  Court  doth  declare  that  under  and  by  virtue  of  the 
deposit  of  the   title  deeds  and  the  Agreement  dated,  &c., 

(i)  This  form  (substantially)  was  sulistituted  by  Jessel,  M.R.,  for  the 
declaration  that  "  the  title  deeds  i-elating  to  the  hereditaments  in  the 
Plf.'s  Statement  of  Claim  mentioned  having  been  deposited  by  tiie  Deft, 
ill  the  iiaiids  of  the  Plf.,  the  Plf.  is  entitled  to  be  considered  as  if  lie  were 
a  mortgagee,  &c." :  Parker  v.  Sidney,  W.  N.  (71))  135.  When  there  is  a 
memorandum  of  deposit,  the  declaration  in  No.  48  may  be  used,  but  with 
the  substitution  of  "  mortgage  of"  for  "charge  upon."  This  is  a  revised 
form. 
Morteage  For  foreclosure  judgment  in  the  case  of  mortgage  debentures  of  a  joint 

debentures.        stock  company,  see  form  set  forth  at  the  end  of  the  report  of  Sadler  v. 

Worleij,  2  Ch.  (94)  177. 
Foreclosure  (;)  An  equitable  mortgagee  plaintiff  in  a  foreclosure  action  is  entitled 

absolute.  to    apply    for    an    order    for     foreclosure     absolute :     Lees    v.    Fisher, 

22  Ch.  l3.  283 ;  but  it  is  not  usual  so  to  do.  The  foreclosure  will  be  com- 
pleted on  the  execution  by  the  owner  of  the  equity  of  redemption  of  a 
conveyance  of  the  property,  or  of  a  release  of  the  equity,  in  proper  form. 
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relating  to  or  accompanying  the  same,  in  the  Plf.'s  Par- 
ticulars of  Claim  mentioned,  the  Plf.  is  entitled  to  a  charge 
upon  the  hereditaments  comprised  in  the  same  title  deeds  for 
the  principal  sum  of  £  and  interest  and  for  his  costs  of 
this  Action;  And  it  is  ordered  that  it  be  referred  to  the 
Eegistrar  to  take  an  account  of  what  is  due  to  the  Plf.  for 
principal  and  interest  under  and  by  virtue  of  the  said  agree- 
ment, and  to  tax  the  Plf.'s  costs  of  this  Action ;  And.  it  is 
ordered  that  the  Eegistrar  do  certify  to  the  Court  on  the 
18  the  total  amount  due  to  the  Plf.  for  principal, 
interest  and  costs;  And  it  is  ordered  that  upon  the  Deft, 
paying  into  Court  the  amount  which  shall  be  certified  to  be 
due  to  the  Plf.  as  aforesaid  within  six  (h)  months  after  the 
Eegistrar  shall  have  presented  his  Certificate,  the  Plf.  do 
deliver  up  to  the  Eegistrar  the  said  agreement  and  also  (upon 
oath,  &c,),  direction  as  in  No.  47 ;  But  in  default  of  the 
Deft,  paying  into  Court  the  amount  which  shall  be  certified 
to  be  due  as  aforesaid  by  the  time  aforesaid,  then  it  is 
ordered  that  the  said  mortgaged  premises  [or  a  sufficient 
part  thereof]  be  sold  with  tlje  approbation  of  the  Eegistrar; 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  credit  of  this  Action  [sliort  title,  &c.], 
and  be  applied  in  payment  of  the  amount  which  shall  be 
certified  to  be  due  to  the  Plf.  for  principal,  interest,  and 
costs  as  aforesaid,  and  subsequent  costs.  Conduct  of  sale  as 
in  No.  5,  supra,  p.  5-i7.  And  either  party  is  to  be  at  liberty 
to  apply  to  the  Judge  with  reference  to  the  said  purchase 
money  and  generally  as  he  may  be  advised. 

49.  The  like ; — Foreclosure  against  an  Infant. 

Adapt  No.  47,  adding  at  the  end  before  liberty  to  apply. 
And  in  the  event  of  such  foreclosure,  It  is  ordered  that 
the  Infant  Deft.  C.  D.  do  on  attaining  the  age  of  twenty-one 
years,  execute  a  proper  convejance  of  the  said  hereditaments 
to  the  Plf. ;  such  conveyance  to  be  settled  by  the  Judge  in 
case  the  parties  differ.  And  this  judgment  is  to  be  binding 
on  the  Deft.  C.  D.,  unless  on  being  served,  &c.,  as  at  the  end 
of  No.  18. 

50.  Equitable  Mortgage ;  —Foreclosure  Absolute  against  an 
Infant  on  Payment  of  his  Costs. 

Declaration  as  to  Plf.  being  a  Mortgagee  as  in  No.  47,  or  as 
may  be  required.     And  the  Plf.  by  his  Solicitor  offering  to 

(A)  One  month  only  if  the  circumstances  are  such  that  if  a  legal 
mortgage  had  been  executed  under  the  agreement,  the  power  of  sale 
would  have  been  exerciseable  at  or  before  the  date  of  the  judgment : 
Woof  V.  Barron,  W.  N.  (73)  71 ;  but  see  Green  v.  Biggs,  52  L.  T.  680. 
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pay,  &c.,  adajpt  No.  25  doion  to  the  beginning  of  the  direction  as 
to  costs.  And  this  Court  cloth  declare  that  the  Plf.  is  entitled 
to  have  an  absolute  conveyance  of  the  said  mortgaged 
premises  accordingly ;  And  it  is  ordered  that,  &c.,  Plf.  to 
Declaration  pay  Infant' s  Costs,  See  No.  10,  supra,  p.  519.  And  this  Court 
"n'ier  Ti'^^tee  (joth  declare  that  the  Infant  Deft,  is  a  trustee  within  the 
Act,  1893.  meaning  of  the  Trustee  Act,  1893,  for  the  Plf  of  the  here- 
ditaments in  the  Plf.'s  Particulars  of  Claim  described  ;  And 
it  is  ordered  that  X.  Y.  the  Guardian  ad  litem  of  the  said 
Infant  Deft,  be  appointed  to  execute  a  conveyance  to  the 
Plf.,  or  as  he  may  direct,  of  such  of  the  said  hereditaments 
as  are  of  freehold  tenure,  such  conveyance  to  be  settled  by 
the  Judge  in  case  the  parties  differ ;  And  it  is  ordered  that 
such  of  the  said  hereditaments  as  are  of  copyhold  or  customary 
tenure  vest  in  the  Plf.  for  all  the  estate  therein  of  the  said 
C.  D. ;  And  it  is  ordered  that  the  said  X.  Y.  do  all  such  acts 
as  may  be  necessary  to  vest  the  said  copyholds  in  the  Plf.  as 
aforesaid ; — Liberty  to  apply. 

51.  Interlocutory  Injunction  to  restrain  Mortgagor  from  dealing 
with  mortgaged  property. 

Page  562.  Upon  application,  &c.,  supra,  pp.  192,  194,  417,418,  the 

Deft,  is  strictly  enjoined  and  restrained  until  judgment  in 
this  Action,  or  until  further  order,  from  selling  or  in- 
cumbering, or  contracting  to  sell  or  incumber,  and  from 
conveying  or  otherwise  dealing  with  the  hereditaments  com- 
prised in  the  Mortgage  security  dated,  &c.,  in  the  Plf.'s 
Particulars  of  Claim  mentioned  without  the  leave  of  the 
Judge.     Costs  of  application  to  be  costs  in  the  Action. 

52.  Charge  on  Land  for  Paving  and  other  Expenses  under  the 
Public  Health,  Act,  1875.  (I) 

Page  602.  This  Court  doth  declare  that  under  and  by  virtue  of  the 

For  P.  C,  see    257th  section  of  the  Public  Health  Act,  1875,  the  sum  of 
^°*  '^-  £)         ,  being  the  proportion  of  the  expenses  of  levelling, 

paving,  metalling  and  making  good  a  certain  street  called, 
&c.,  within  the  District  of  the  Plfs.  settled  by  the  Surveyor 
for  the  same  District  to  be  due  in  respect  of  the  heredita- 
ments, No.,  &c.,  together  with  interest  thereon  at  the  rate 
of  £5  per  cent,  per  annum  from  the  18         ,  and  also 

the  amount  of  the  Plf.'s  costs  of  this  action  are  a  charge 
upon  the  premises,  No.,  &c.  And  it  is  ordered  that  the 
following  account  and  enquiry  be  taken  and  made,  namely : 
1.  An  account  of  what  is  due  to  the  Plfs.  for  principal  and 

(1)  See  note  ())  to  No.  6. 


PRECEDENTS.  651 

interest  in  respect  of  the  aforesaid  charge  and  for  their 
costs  of  this  Action,  such  costs  to  be  taxed.  2.  An  inquiry 
whether  any  person  or  persons  other  than  the  Deft,  is  or 
are  interested  in  the  said  premises,  and  whether  there  are 
any  (and  if  so,  what)  incumbrances  affecting  the  same 
premises  other  than  the  cliarge  of  the  Plfs. ;  And  it  is 
ordered  that  upon  the  Deft,  paying  into  Court  the  amount 
which  shall  be  certified  to  be  due  to  the  Plfs.  for  such 
principal  interest  and  costs  as  aforesaid  within  six  months 
after  the  Eegistrar  shall  have  presented  his  Certificate,  all 
further  jDroceedings  in  this  Action  be  stayed ;  But  ia 
default  of  the  Deft,  paying  into  Court  the  amount  which 
shall  be  certified  to  be  due  to  the  Plfs.  as  aforesaid  by  the 
time  aforesaid,  It  is  ordered  that  the  Deft,  do  deliver  (upon 
oath  if  required)  all  deeds  and  writings  in  his  custody  or 
power  relating  to  the  premises  to  the  Registrar,  and  that 
the  said  hereditaments  be  sold  with  the  approbation  of  the 
Eegistrar,  And  that  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  this  Action  (short  title,  dc.'),  and 
be  applied  in  payment  of  the  amount  which  shall  be  certified 
to  be  due  to  the  Plfs.  for  principal,  interest  and  costs  as  afore- 
said ;  Conduct  of  Sale  as  in  No.  5,  supra,  pp.  547,  648  ; — Liberty 
to  apply. 

63.  The  like  ichere  there  are  several  Properties. 

This  Court  doth  order  that  a  proper  person  be  appointed 
Receiver  of  the  rents  and  profits  of  the  four  several  properties 
at  Eoad,  in  the  Parish  of  ,  in  the  County  of 

,  and  numbered  on  the  Plan  in  the  Plf.'s 
Particulars  of  Claim  mentioned ;  and  such  Receiver  is  to  keep 
separate  accounts  of  the  said  four  several  properties ;  and 
the  tenants,  &c.,  to  attorn,  and  Beceiver  to  pass  his  accounts.  See 
No.  32,  also  No.  11,  supra,  p.  551 ;  And  it  is  ordered  that  it  be 
referred  to  the  Eegistrar  to  tax  the  costs  of  the  Plfs.  of  this 
Action,  and  to  divide  and  apportion  the  same  in  respect  of 
the  said  four  several  properties  in  Eoad  in  the  pro- 

portions which  the  principal  sums  hereinafter  declared  to  be 
a  charge  on  the  said  four  several  properties  respectively 
bear  to  the  whole  of  the  sums  charged,  and  to  certify  the 
result  of  such  apportionment.  And  this  Court  doth  declare 
that  the  Plfs.  are  entitled  to  a  charge  upon  the  said 
property    in  Eoad,    described    as    No.       for    the 

principal  sum  of  £  with  interest  thereon  at  the  rate  of 
£5  per  cent,  per  annum  from  the  18         (being  the 

date  of  service  of  notice  of  demand  for  the  same  princij^al 
sum)  until  payment,  and  for  their  said  costs  which  shall  be 
apportioned  in  respect  of  the  said  property  No.  The  like 
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declaration  as  to  each  of  the  other  properties  ;  And  it  is  ordered 
that  the  amount  charged  on  each  of  the  said  four  several 
properties  respectively  under  the  declarations  hereinbefore 
contained  be  certified  ;  And  this  Court  doth  declare  that  the 
Deft.  C.  D.  or  aay  person  or  persons  claiming  through  or 
under  him  any  interest  in  the  said  property  described  as 
No.  Eoad  aforesaid  is  entitled  to  pay  oif  the 

amount  which  shall  be  certified  to  be  a  charge  thereon,  inde- 
pendently of  the  amounts  which  shall  be  certified  to  bo 
charges  on  any  of  the  others  of  the  said  four  properties 
Corresponding  declaration  as  to  each  of  the  other  Defts.  in  respect 
of  the  other  properties  ;  And  it  is  ordered  that  in  case  of  non- 
payment of  the  amount  or  amounts  certified  to  be  charged 
on  the  said  four  properties  respectively,  or  any  of  them 
within  six  months  from  the  time  when  the  Eegistrar  shall 
have  presented  his  Certificate  to  be  made  in  pursuance 
of  this  Judgment,  the  Plfs.  be  at  liberty  to  apply  to  the 
Judge  for  a  sale  of  the  property  or  properties  in  respect  of 
which  default  shall  have  been  made  in  payment  within  the 
time  aforesaid  of  the  amount  or  amounts  certified  to  be  a 
charge  or  charges  thereon  ; — Liberty  to  apply  generally. 

54.  Sale  of  Judgment  Debtor's  Equitable  Interest  in  Land. 

Page  603.  Order  for  the  appointment  of  a  Beceiver.     See  No.  2,  p.  192 

and  No.  11,  p.  551,  Account  of  what  is  due  to  the  Plf  under  and 
by  virtue  of  his  Judgment  and  for  costs.  See  No.  18,  supra,  p.  631 ; 
And  it  is  ordered  that  upon  the  Defts.  or  either  of  them 
paying  into  Court  the  amount  which  shall  be  certified  to  be 
due  to  the  Plf.  for  principal,  interest,  and  costs  as  aforesaid, 
within  six  months  after  the  Eegistrar  shall  have  presented 
his  Certificate,  then  in  the  event  of  such  payment  being 
made  by  the  Deft.  E.  F.,  (subsequent  incumbrancer).  It  is 
ordered  that  the  Plf.  do  assign  his  said  judgment  to  the  said 
Deft.  E.  F. ;  and  in  the  event  of  such  payment  being  made  by 
the  Deft.  C.  D.,  (judgment  debtor).  It  is  ordered  that  the  Plf. 
do  enter  up  satisfaction  on  his  said  judgment ;  But  in  default 
of  the  Defts.  or  either  of  them  paying  into  Court  the  amount 
which  shall  be  so  certified  to  be  due  on  the  said  account  by 
the  time  aforesaid.  It  is  ordered  that  the  interest  of  the  Deft. 
C.  D.  of  and  in  the  said  real  estate  be  sold  with  the  appro- 
bation of  the  Eegistrar,  and  that  the  money  to  arise  from  the 
said  sale  be  paid  into  Court  to  the  credit  of  this  Action  \_sho7-t 
title,  del  ^^  ^^  account  to  be  intituled,  &c.,  subject  to  further 
order;  Conduct  of  sale  as  in  No.  5,  pp.  547,  548  ;  Adjourn  further 
consideration ; — Liberty  to  apply. 
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55.  Judgment  to  enforce  a  charge  created  by  Settlement  on  Meal 

Estate. 

This  Court  doth  declare  that  the  Plf.  is   entitled   to   a  For  P.  C, 
charge  upon  the  hereditaments  conveyed  and  assured  by  the  No.  7. 
Settlement  dated,    &c.,   in   the  Plf.'s  Particulars   of  Claim 
mentioned  for  the  sum  of  £         with  interest  thereon  from 
the  18         being  the  day  of  the  death  of  A.  B.  in  the 

Plf.'s  said  Particulars  named,  until  payment,  at  the  rate  of 
£  per  cent,  per  annum,  and  for  the  Plf.'s  costs  of  this 
Action,  such  costs  to  be  taxed,  and  doth  order  and  adjudge 
the  same  accordingly ;  And  it  is  ordered  that  the  Plf.  be  at 
liberty  to  apply  to  the  Judge  to  raise  the  amount  of  the  said 
sum  of  £  and  interest  and  costs  by  sale  or  mortgage  of 
the  said  hereditaments,  or  a  sufficient  part  thereof,  and 
generally  as  he  may  be  advised,  (m) 

(m)  See  n.  (j)  to  No.  7. 
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CHAPTEE  V. 


SPECIFIC   PERFORMANCE   OF   AGREEMENTS. 

Section  I. — Jurisdiction. 

Origin  of  The    jurisdiction    of  the   Court   of  Chancery    to   make   a 

jurisdiction.  (J^eciee  for  specific  performance  of  an  agreement  has  gene- 
rally been  treated  as  part  of  the  jurisdiction  which  it  ex- 
ercised concurrently  with  the  superior  Courts  of  Common 
Law.  It  had  its  origin  in  the  inadequacy,  in  many  cases, 
of  the  legal  remedy  by  merely  awarding  damages  for  the 
breach  of  the  agreement.  By  the  Judicature  Act,  1873 
(c.  66),  s.  34,  the  jurisdiction  of  the  High  Court  in  these  cases 
is  assigned  to  the  Chancery  Division.  The  like  jurisdiction 
is  in  the  County  Court,  limited  to  cases  of  agreements  for 
sale  or  purchase  where  the  purchase  money  and  to  agree- 
ments for  a  lease  where  the  value  of  the  property  does  not 
exceed  £500.  (a) 

The  Court  of  Chancery  only  enforced  specific  performance 
in  cases  where  it  was  considered  that  damages  would  not 
have  afforded  sufficient  compensation  for  breach  of  the  agree- 
ment. It  is  clear  that  if  a  large  landowner  agreed  to  pur- 
chase a  piece  of  land  which  had  a  special  value  to  him 
because  it  immediately  adjoined  his  own  property,  compen- 
sation in  damages  would  afford  an  inadequate  remedy ;  but 
practically  specific  performance  was  enforced  in  favour  of  a 
purchaser  or  intended  lessee  in  most  cases  where  a  vendor  or 
intended  lessor  refused  to  perform  a  contract  for  the  sale  or 
for  the  granting  of  a  lease  of  real  estate  of  any  tenure.  In 
such  a  case  the  Court  assumed  without  proof  that  the  remedy 
Mutuality.  in  the  shape  of  damages  would  be  inadequate  ;  and,  in  order 
that  the  remedy  might  be  mutual  the  vendor  or  intending 
lessor  had  a  corresponding  right  against  the  purchaser  or 
intended  lessee — even  though  damages  might  have  afforded 


Judicature 
Act,  1873. 

Limitation  of 
County  Court 
jurisdiction. 

When'party 
1^1-7  remedy  con- 
fined to 
damages. 


Eeal  estate. 


(a)  C.  C.  Act,  1888,  s.  G7,  sub-s.  4,  supra,  p.  2. 
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an  adequate  remedy  to  the  former.  On  the  other  hand,  Personal 
damages  would  have  afforded  an  ample  remedy  for  breach  of  P^'^'P'^rty. 
an  agreement  for  the  sale  or  purchase  of  a  sum  of  Consols,  as 
one  sum  of  such  stock  was  as  good  as  another,  and  accord- 
ingly there  was  no  right  to  specific  performance  in  such  case. 
These  rules  still  hold  good  both  in  the  High  Court  and  in 
the  County  Court ;  but  by  the  Sale  of  Goods  Act,  1893  (c.  71), 
s.  52,  it  is  enacted  that  "  in  any  action  for  breach  of  contract 
to  deliver  specific  or  ascertained  goods  the  Court  may,  if  it 
thinks  fit,  on  the  application  of  the  plaintiff,  by  its  judgment 
or  decree  direct  that  the  contract  shall  be  performed  specifi- 
cally without  giving  the  defendant  the  option  of  retaining 
the  goods  on  payment  of  damages." 

There  are,  however,  some  cases  where,  by  reason  of  the  Exceptions. 
inadequacy  of  the  remedy  by  way  of  damages  and  inde- 
pendently of  the  statutory  provision  last  referred  to,  the 
Court  will  compel  specific  performance  of  a  contract  for  the 
purchase  of  personal  property,  e.g.  of  shares  in  a  company  of 
a  particular  kind,  which  cannot  be  purchased  as  a  matter  of 
course,  or  of  the  paintings  of  an  eminent  artist.  (&) 

A  vendor  of  shares  in  a  joint  stock  company  may  also  com-  Action  for 
mence  an  action  in  the  nature  of  an  action  for  specific  per-  i^'^emnity 
formance  in  order  to  obtain  indemnity  against  calls  from  the  on  shares, 
purchaser,  (c) 

The  remedy  by  specific  performance  is  now  substantially 
the  same  in  all  respects  as  it  was  before  the  passing  of  the 
Judicature  Acts,  except  that  a  plaintiff  has  now  no  right 
to  restrain  proceedings  at  law  by  injunction;  and  except 
that  where  damages  are  claimed  in  addition  to  or  in  sub- 
stitution for  specific  performance,  there  is  now  no  form  of 
judgment  corresponding  to  a  decree  in  Chancery  for  dis- 
missal of  the  bill  without  prejudice  to  an  action  at  Law 
for  damages.  The  Chancery  Division  will  in  such  case  Jurisdiction 
deal  with  the  question  of  damages,  (d)  The  same  rule  *°  award 
holds  good  in  the  County  Court,  but   subject    to    the  £50  n'mitr 

(h)  In  O'lessa,  dx.,  Co.  v.  Mendel,  8  Ch.  Div.  235,  the  Court  decreed  Contract  to 
specific  performance  of  an  agreement  to  take  and  pay  for  shares  in  a  joint  take  shares, 
stock  comijany. 

(c)  Mirnj  V.  Nichalls,  7  Ch.  735,  L.  E.  7  H.  L.  530,  and  cases  there 
cited;  Heritage  v.  Paine,  2  Ch.  D.  594.  See  also  Loring  v.  Davis, 
32  Ch.  D.  625 ;  London,  &c.,  Assn.  v.  Clarlie.  20  Q.  B.  Div.  576. 

(d)  Tamplin  v.  James,  15  Ch.  Div.  215  ;  Elmore  v.  Pirrie,  57  L.T.  333; 
Pearl,  &c.,  Co.  v.  Buttenshaic,  W.  N.  (93;  123. 
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Discretion  of 
Court. 


Specific  per- 
formance 
where  no 
right  to 
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Valuable  con- 
sideration. 


limit  imposed  by  s.  56  of  the  Act  of  1888.  The  remedy 
■was  not,  before  those  Acts,  a  matter  of  right  in  every  case 
where  tbere  was  a  right  to  damages ;  but  the  granting  of 
specific  performance  was  in  the  discretion  of  the  Court. 
This  proposition  was  however  subject  to  the  qualification 
that  the  discretion  was  a  judicial  one,  regulated  by  well- 
established  rules;  and  the  proposition  meant  little  more 
than  that  in  some  cases,  and  for  good  reasons,  the  Court 
would  refuse  specific  performance,  and  confine  a  plaintiff 
to  his  remedy,  if  any,  by  way  of  damages — e.g.  where  he 
had  been  guilty  of  laches  or  delay  in  taking  proceedings 
to  enforce  his  rights.  No  alteration  in  this  respect  has  been 
made  by  the  Judicature  Acts,  (e)  There  were  also,  as  will 
more  fully  appear  below,  some  cases  where,  even  before  those 
Acts,  specific  performance  would  have  been  decreed  where 
there  was  no  right  to  damages  at  law  ;  \mi  it  is  essential  in 
all  cases  that  the  agreement,  specific  performance  of  which 
is  claimed,  should  be  supported  by  valuable  consideration. 


S.  4. 


Position  of 
signature. 


Section  II. — Statute  of  Frauds  generally. 

By  s.  4  of  the  Statute  of  Frauds,  it  is  enacted  that  no 
action  is  to  be  brought  to  charge  any  person  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by.  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

Whether  the  name  of  a  party  to  the  agreement  occurs  in 
the  body  of  the  memorandum,  or  at  the  beginning,  or  at  the 
end,  if  it  is  intended  for  a  signature,  there  is  a  memorandum 
within  the  meaning  of  the  Statute  ;  (/)  and  even  if  it  pur- 
ports to  be  signed  by  one  party  only,  yet  if  it  contains  the 
name  of  the  other  party  in  the  body  thereof,  and  if  it  was 
prepared  by  that  other  party  or  his  agent  and  handed  for 
signature  to  the  party  who  signs,  the  writing  of  the  name  in 
the  body  will  be  deemed  a  sufficient  signature  by  the  other 
party,  (g) 

(e)  Re  Terry,  32  Ch.  Div.  27.  '^^ 

(/)  Eram  v.  Honre,  1  Q.  B.  (92)  597. 

(jf)  Ih.    Compare  Sims  \.  Landray,  2  Ch.  (94)  318. 
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Tt  is  sufficient  that  the  agreement  be  signed  by  the  de-  Signature  by 
fendant  or  party  to  be  oliarged  only ;  (h)  and  no  objection  ^^j^en'la"*- 
can,  on  this  account,  be  raised  for  want  of  mutuality,  because  ,.        ,. 
the  rights  and  obligations  become  mutual  by  the  plaintiff's 
submission  to  perform  the   agreement   on  bis  part  which,  Submission  to 
Tinder  the  old  Chancery  practice,  every  Bill  for  specific  per-  perform  agree- 
formance  must  have  contained.     But  an  infant  cannot  compel 

Infant 

specific  performance  of  an  agreement  entered  into  by  himself; 
because  there  is  no  corresponding  remedy  against  him,  (i) 

(h)  Seton  v.  Slade,  7  Ves.  265  and  2  Wh.  &  Tu.  L.  C.  Eq.  542. 

0")  Upon  the  question  of  mutuality  in  general,  see  Bolton  v.  Lambert,   O  o/aC 
41  Ch.  Div.  295  (apparently  inconsistent  with,  and  therefore  overruling 
Mayor  of  Kidderminster  v.  Hardioiclc,  L.  R.  9  Ex.  m) ;   Wylson  v.  Dunn, 
34  Ch.  D.  569  ;  Brewer  v.  Broadwood,  22  Ch.  D.  105. 

Upon  the  question  what  is  a  sufficient  agreement   or  memorandum  Cases  a.s  to 
under  the  Statute,  see  Chinnock  v.  M.  of  Ely,  4  D.  J.  &  S.  638 ;  Rosnter  sufficiency  of 
V.  Miller,  3  App.   1124;    Nene    Valley,  ttc,    Commissioners   v.    -D«»We;/,  agreement   &c. 
4  Ch.  D.  1  ;  Iliissy  v.  Horne-Fayne,  4  App.  311 ;  Bristol,  &c.,  Co.  v.  Mtiggs,  ' 

44  Ch.  D.  616;  Smith  v.  Brentnell,  W.  N.  (88)  69;  Lojig  v.  MiUar, 
4  C.  P.  D.  450;  Bellamy  v.  Dehenham,  4:5  Ch.  D.  481;  and  on  appeal, 
1  Ch.  (91)412  ;  Wylson  v.  Dunn,  snpra ;  Williams  v.  Briscoe,  22  Ch.  D. 
441  (conditional  agreement);  Studds  v.  Watson,  28  Ch.  D.  305;  Mutiday 
V.  Asprey,  13  Ch.  D.  855 ;  Be  Hoyle,  1  Ch.  (93)  84  (promise  contained  in 
will).  As  to  contract  by  telegram,  see  Godwin  v.  Francis,  L.  R.  5  C.  P.  Contract  by 
295 ;  McBlain  v.  Cross,  25  L.  T.  804 ;  Quenerdnaine  v.  Cole,  32  W.  R.  telegram. 
185  ;  Harvey  v.  Facey,  A.  C.  (93)  552. 

The  mere  fact  that  a  simple  acceptance  in  writing  of  a  written  offer  Reference  to 
contains  a  reference  to  a  formal  contract  does  not  necessarily  render  the  formal  con- 
acceptance   conditional  :    Hudson   v.   Buclc,   7   Ch.    D.    683 ;    Bolton   v.  tract. 
Lambert,  supra;    Crossley  v.  Maycocl-,  18    Eq.  180;    Bossiter  v.  Miller, 
supra ;  Lewis  v.  Brass,  3  Q.  B.  D.  667 ;  Hussy  v.  Home-Payne,  supra ; 
Gray  v.  Smith,  43  Ch.  Div.  208 ;  Stanley  v.  Dowdeswell,  L.  R.  10  C.  P. 
102 ;  May  v.  Thomson,  20  Ch.  Div.  705 ;  Bonnewell  v.  Jenkins,  8  Ch.  Div. 
70 ;  Smith  v.  Webster,  3  Ch.  Div.  49 ;  Jones  v.  Daniel,  2  Ch.  (U4)  3h2. 

As  to  the  right  to  withdraw  an  offer  before  acceptance,  see  Dickinson  Right  to 
V.  Dodds,  2  Ch.  Div.  463 ;  Henthorn  v.  Fraser,  2  Ch.  (92)  31  ;  Reichel  v.  withdraw 
Bishop  of  Oxford,  35  Ch.  Div.  48,  68,  S.  C.  14  App.  259 ;  Bristol,  &c.,  Co.  ofler. 
V.  Macjcjs,  supra. 

As  to  tlie  necessity  for  considering  the  whole  of  the  correspondence  in  Contract  by 
the  case  of  an  alleged  contract  by  letters,  see  Hussy  v.  Home-Payne,  letters; — 
supra ;  Bellamy  v.  Debenham.  supra.  whole  of 

An  agreement  for  a  lease  for  a  specified  term  must  state  or  show  when  correspon- 
the  term  is  to  begin:  Marshall  v.  Berridge,  19  Ch.  Div.  233,  overruling  dence. Z'i»Zj_^^^-^^ 
Jacques  v.  Millar,  6  Ch.   D.   153;  Be  Lander,  3  Ch.  (92)  41;    but  see  Commence- J^ /. -^Jt/V( 
Kusel  V.  Watson,  11  Ch.  Div.  129,  where  the  agreement  had  been  partly  nient  of  lease, 
performed. 

As  to  the  admissibility  of  parol  evidence  to  connect  several  documents  Several  docu- 
so  as  to  constitute  an  agreement,  see  Eidgway  v.  Wharton,  6  H.  L.  C.  ments; — parol 
238,  257 ;    Baum,ann   v.  James,  3   Ch.    508 ;    IShardlaio  v.  Cofterell,   20  evidence. 
Ch.  Div.  90 ;  Oliver  v.  Hunting,  44  Ch.  D.  205 ;  Potter  v.  Peters,  W.  N. 
(95)  37. 

As  to  the  necessity  for  naming  or  describing  the  vendor  in  the  agree-  Name,  &c.,  of 
ment,  see  Jarrett  v.  Hunter,  34  Ch.  D.  182 ;  Coombs  v.   Wilkes,  3  Ch.  parties. 
(91)77;  the  like  as  to  the  purchaser, /Smy7/<  v.  Brentnell,  supra ;  Salev^ 

2   U  " 
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The  agreement,  when  signed  by  an  agent,  may  be  enforced 
even  if  the  agent  has  been  appointed  by  word  of  m<»nth 
only  ;  (J)  but  if  an  agent  for  the  purchaser  pay  the  purchase 
mouey  out  of  his  own  pocket,  and  take  a  conveyance  to  him- 
self, he  may  be  able,  by  pleading  s.  7  of  the  Statute  of 
Frauds  to  keep  the  property  for  himself.  (Jc)  It  will  be 
sufficient  if  the  authority  of  the  person  purporting  to  act  as 
agent,  be  ratified  after  the  signing  of  the  agreement.  (I) 


Variation  of 

written 

agreement. 


Section  III. — Admission  of  Parol  Evidence  ;— Distinction  hetioeen 
Seeking  and  Resisting  Specific  Performance. 

The  terms  of  the  Statute  preclude  the  Court  from  com- 
pelling specific  performance  of  a  written  agreement  concerning 
land  with  a  parol  variation  or  addition.     It  will,  therefore, 
as  a  rule,  refuse  on  a  plaintiif' s  behalf  to  receive  parol  evi- 
„ .  _  dence  of  any  such  variation  or  addition.     But  the  Statute  is 

defendant ; ^^^J  ^  Weapon  of  defence  ;   not  of  offence.     It  does  not  say 

fraud,  mistake,  that   an   agreement  concerning  laud  duly  signed   sliall  •  be 
binding ;  (m)  but   only   that    the   agreement    shall    not   be 


*'  Interest  in 
land." 
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Lambert,  18  Eq.  1 ;  Potter  v.  Duffield,  ih.  4 ;  Thomas  v;  Brown,  1  Q.  B.  D. 
714  :  RosHter  v.  Miller,  supra;  Catling  v.  King,  5  Ch.  D.  660;  Williams 
V.  Jordan,  6  Ch.  D.  517  ;  Commins  v.  Scott,  20  Eq.  11  ;  Beer  v.  London, 
d-c.,  Co.,  ih.  412. 

Upon  the  question  what  is  an  inten  st  in  land  within  the  .«ection  in 
question,  see  Hells  v.  King xton-upon- Hull,  L.  R.  10  C.  P.  402;  Wehber  v. 
Lee,  9  Q.  B.  Div.  315;  Gray  v.  Smith,  supra;  McManus  v.  Cooke,  35 
Ch.  D.  681 ;  Lavery  v.  Pursell,  39  €h.  D.  508 ;  AngelL  v.  Duke,  L.  R. 
10  Q.  B.  174;  Pulbrook  v.  Lawes,  1  Q.  B.  D.  285:  Erskine  \.  Adeane, 
8  Ch.  756 ;  Driver  v.  Broad,  1  Q.  B.  (93)  744  C.  A. ;  Jurvis  v.  /.,  63 
L.  J.  Ch.  10. 

(i)  Wyhon  v.  Dunn,  supra  ;  James  v.  Smith,  1  Ch.  (91)  384;  ChattocJc 
V.  Muller,  8  Ch.  D.  177 ;  ai)d  see  also  Blore  v.  Ashby,  42  Ch.  D.  682.  As 
to  the  necessity  for  a  contract  with  a  corporation  being  entered  into  or 
ratified  under  seal  or  signed  by  an  agent  appointed  by  instrument  under 
seal,  see  Mayor,  d-c,  of  Oxford  v.  Crow,  3  Ch.  (93)  535. 

(fc)  James  v.  Smith,  yupra.  Instructions  given  by  a  vendor  to  ;in  estate 
agent  to  find  a  purchas'^r  and  negotiate  a  sale,  do  not  amount,  to  an 
authority  to  bind  the  vendor  by  a  contract.  Then^  must  be  an  e.xpress 
authority  for  tiuit  purpose :  Hamer  v.  Sharp,  19  Eq.  108 ;  Chadburn  v. 
Moore.  61  L.  J.  Ch,  674 ;  Saundtrs  v.  Dense,  52  L.  T.  644. 

(I)  Bolton  V.  Lambert,  supra.  As  to  the  autliority  of  the  donee  of  a 
power  of  attorney  to  join  with  the  partners  of  tiie  donor  in  entering  into 
-  an  agreement  for  the  sale  of  the  partnership  business  as  a  going  concern, 
and  the  right  of  the  purchaser  to  specific  performance  on  waiving  stipu- 
lations not  witliin  the  scope  of  the  power,  see  Ilawksley  v.  Outram, 
3  Cii.  (92)  359,  C.  A.    ^^^ 

{m)  Hussiy  v.  Horne-Fayne,  4  App.  31 1 ;  Bristol,  dc.,  Co.  v.  Maggs, 
44  Cii.  D.  622. 
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binding  if  the  Statute  be  not  complied  with.     It  is  therefore 

competent  for  a  defendant  to  allege,  by  way  of  defence,  that 

by   fraud,  (?t)  mistake,  or    sui  prise,  the  written  agreement 

does  not  express  the  real  intention  of  the  parties  or  the  whole 

of  the  agreement  entered  into  by  them.    He  may  adduce  parol 

evidence  in  support  of  such  defence,  and  if  the  evidence  be 

sufficient,  specific  performance  will  be  refused, — e.g.  if,  in 

the  case  of  an  agreement  for  a  lease  at  a  specified  rent,  the 

lessor  defendant  were  to  prove  even  by  parol  evidence,  that 

by  mistake  a  provision  for  the  payment  of  a  premium  for  the 

granting  of  the  lease  had  been  omitted,  he  would  be  entitled 

to  have  the  action  dismissed  ;  (o)  but  the  action  might  be  plaintiff 

successful  if  the  plaintiif  (being  free  from  all  imputation  of  rectifying 

fraud  or  wilful  misrepresentation),  were  by  his  particulars  to 

state  the  omitted  term  as  to  the  premium,  and  to  offer  to 

perform  the  agreement  with  the  addition.     In  such  a  case,  when  plaintiff 

the  term  omitted  would  clearly  be  to  the  defendant's  advan-  P"*  to  his 

tage.     If  however  there  were  any  doubt  as  to  the  effect  of 

the  addition  or  variation,  the  defendant  would  be  entitled  to 

elect   either   to   perform    the    agreement  as    appearing    by 

the    written    document   merely,   or   with    the   addition    or 

variation,  (p) 

If  A.  and  B.  enter  into  an  agreement  concerning  land.  Right  to  have 
some  only  of  the   terms  of  which   are   reduced  to  writing:  agreement 

-i-Ti-r.  1      ^  ••  /!•  <.»»    cancelleii. 

and  signed  by  B.,  and  the  remaining  terms  (being  for  A.  s 
benefi.t)  are  omitted  at  B.'s  request,  then  if  B.  should  re- 
pudiate the  omitted  terms,  A.  may  successfully  commence  an 
action  to  have  the  agreement  cancelled,  {q) 

If,  however,  an  agreement  in  writing  be  afterwards  varied  Subsequent 
by  parol,  the  defendant  will  be  entitled  to  elect  whether  P**""'  va'''^- 
he  will  perform  the  written  agreement  with  or  without  the 

(ji)  Redgrave  v.  Hurd,  20  Ch.  Div.  1. 

(o)  Woollam.  V.  Hearn,  7  Ves.  211 ;  Townshend  v.  Stangroom,  Stangroom 
V.  Townnhend,  6  Ves.  328 ;  where  tlie  pJaintift"  in  the  original  suit,  as 
iutendint;  lessor,  filed  a  Bill  to  enforce  specific  performance  of  an  agree- 
ment for  a  lease  with  a  parol  variation,  and  thereupon  the  original 
defendant,  the  intended  lessee,  filed  a  cross  hill  for  specific  performance 
of  the  agreement  without  the  variation.  Both  bills  were  dismissed  ;  the 
first  because  parol  evidence  of  the  variation  was  7iot  admissible  on  behalf 
of  the  plaintiff;  the  second  because  it  was  admissible  on  behalf  of  the 
defendant. 

{ p)  Martin  v.  Pycroft,  2  D.  M.  &  G.  795 ;  Smith  v.  Wlieatcroft,  9  Ch.  D. 
223. 

(q)  Jervis  v.  Berridge,  8  Ch.  351.     As   to  the  admissibility  of  parol  Collateral 
evidence  of  a  collateral  agreement,  see  supra,  p.  146.  agreement. 
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variation ;  but  if  he  refuse  to  elect,  then  the  plaintiff  will 
be  entitled  to  specific  performance  of  the  written  agreement 
without  the  variation,  (r)  Moreover  if  it  be  clearly  proved 
that  after  a  written  agreement  concerning  land  has  bet^n 
duly  entered  into,  it  has  been  distinctly  put  an  end  to  by 
parol,  then  specific  performance  will  be  refused. 

The  general  rule  above  stated  as  to  the  inadmissibility 
of  parol  evidence  on  behalf  of  a  plaintiff  does  not  apply  to 
eases  where  the  parol  variation  is  binding  in  Equity  on  the 
ground  of  part  performance.  If  the  agreement  has,  with 
the  variation  or  addition,  been  partly  performed,  as  explained 
in  the  next  section,  then  parol  evidence  of  the  variation  or 
addition  may  be  adndssible  even  on  behalf  of  a  plaintiff; 
and  specific  performance  may  be  enforced  of  the  agreement 
as  varied  or  added  to  accordingly.  Moreover  since  the 
Judicature  Acts,  it  is  competent  for  a  plaintiff  successfully 
to  maintain  an  action  for  the  reformation  of  a  contract  and 
for  the  specific  performance  of  the  reformed  contract  in 
every  case  in  which  the  Statute  of  Frauds  does  not  create 
a  bar.  (s) 

Section  IV. — Part  performance. 

Notwithstanding  the  express  words  of  the  Statute  of 
Frauds,  the  House  of  Lords  by  its  decision  as  long  ago  as 
1701  in  the  leading  case  of  Lester  v.  Foxcroft,  (<)  and  Lord 
Guilford  in  an  earlier  case  still  (u)  added,  as  it  were,  a 
saving  clause  or  exception  to  the  Statute,  to  the  effect  that 
where  a  contract  had  been  partly  performed,  so  that  the 
party  seeking  specific  performance  was  in  such  a  situation, 
that  it  would  be  against  conscience  for  the  other  party  to 
insist  on  the  Statute  as  a  bar  to  the  relief  sought,  then 
specific  performance  would  be  enforced  although  the  agree- 
ment were  verbal  only.  The  grounds  of  the  decision  were 
that  if  relief  were  to  be  refused  in  such  case,  the  Statute 
which  had  been  passed  for  the  express  purpose  of  preventing 

Varied  a^ree-  ('')  In  Firth  v.  Midland  By.  Co.,  20  Eq.  100,  the  Court  decreed  specific 
ment  incapable  performance  according  to  the  teims  of  two  agreements  in  writing  where  a 
of  beintr  per-  further  agreement  in  writing  substituted  therefor  had  become  impossible 
formed  by  reason  of  the  death  of  one  of  two  arbitraturs. 

(s)  Olley  V.  Fisher,  34  Ch.  D.  370. 

(0  1  Colles  P.  C.  108;  1  Wh.  &  Tu.  L.  C.  Eq.  881;  see  aho  Booth 
V.  Turle,  16  Eq.  18'2;    Williaim  v.  Evans,  19  ib.  547. 

(w)  See  Maddison  v.  Alderson,  8  App.  477, 


Lester  v. 
Foxcroft. 
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fraud,  would  itself  be  made  an  instrument  of  fraud,  (u) 
Lord  Selborne,  L.  C,  has  also  referred  the  doctrine  to  the 
choice  which  is  thereby  thrown  upon  the  Court  in  cases  to 
which  it  applies,  of  either  undoing  what  has  been  done 
(which  i'S  not  always  possible,  or  if  possible,  not  always 
just),  or  completing  what  has  been  left  undone.  (i«) 

Acts  of  part  performance  must,  in  order  to  take  a  case  Acts  sufficient 
out  of  the  Statute,  be  such  that  if  the  party  allowing  the  *°  ^^^'^  '^^^^ 

..1  .,11  .1  HI.     out  of  statute. 

particular  acts   to   be   done   were   not   to  be  compelled  to 
perform  the  agreement,  he  would  be,  as  it  were,  committing 
a  fraud  on  the  other  party.     The  payment  of  the  whole,  and  Payment  of 
a  fortiori  of  a  part  of  the  purchase  money  is  not  enough  to  purchase 

,  money. 

take  the  case  out  of  the  Statute:  (x)  nor  are  acts  which  are  „   ,    '. 

,  T     •  .11  1  •  .  «.        Preliminary 

merely  preliminary  or  ancillary  to  the  carrying  into  enect  acts  &c. 
of  the  agreement,  e.g.  the  delivery  of  the  abstract  of  title, 
the  giving  of  directions  for  conveyance,  the  viewing  or 
measuring  of  the  estate,  making  valuations,  or  directing 
valuations  to  be  made  of  the  stock  on  the  land,  registering 
deeds,  or  other  acts  of  a  like  equivocal  nature. 

On  the  other  hand  if  the  purchaser  or  intended  lessee  of  Taking 
real  estate   be   let  into  possession  of  the  property   by  the  possession, 
vendor  or  intended  lessor  in  pursuance  of  the  contract,  the 
act  of  giving  possession  or  of  permitting  it  to  be  taken  (^) 
will  be  sufficient  to  take  the  case  out  of  the  Statute ;  and  Expenditure. 
the  case  will  be  stronger  still  if,  as  in  Lester  v.  Foxcroft,  the 
former  have,  with   the  knowledge  of  the  latter,  expended 
money  on  the  property,  (z) 

It  is  essential,  however,  that  possession  should  be  taken  Possession  ^^ci^— 
under  the  agreement,  (a)     It  will  not  be  sufficient  if  it  can  »nJer  agree-  //^^.^ 

ment.  / ~ 

be  refeired  to  any  other  cause  than  the  agreement,  e.g.  the  p  ,  .  .    /'^^-^  ^< 
mere  holding  over  under  an  expired  lease  ;  but  in  one  case  (6)  possession ; 

increased 

(v)  Re  D.  of  Marlborough,  2  Ch.  (94)  133.  rent. 

(w)  MaddisoH  v.  Aklerson,  8  App.  476.     A  company  is  bound  1)y  acts  of  Companies, 
part  performance  in  like  manner  as  an  individual  would  be  under  like 
circumstances  :  Howard  v.  Fattnt,  itc,  Co.,  38  Ch.  D.  163. 

(a;)  Huqlies  v.  Morris,  2  D.  M.  &  G.  356. 

(2/)  Hyde  v.  Warden,  3  Ex.  Div.  78,  79 ;  Sharman  v.  S.,  67  L.  T.  834,  Agreement  in 
C.  A.  (agreement  in  consideration  of  mairiage).  consideration 

(z)  Kusel  V.  WaUon,  11  Cli.  Div.  129.     As  to  the  necessity  of  proving  of  mairiage. 
that  the  expenditure  was  made  on  the  faith  of  an  agreement  tor  purchase,  Expenditure 
or  the  granting  of  a  lease,  see  Munday  v.  Jolliffe,  ft  M.  &  Cr.  177  ;  Ramsden  on  faith  of  f  ^^  ^  f 
V.  Dyson,    L.    R.    1   H.   L.    129 ;    Flimmer   v.    Wellington,  9   App.    699 ;  ao-reement 
Willmott  V.  Earlier,  15  Ch.  D.  96.  " 

(a)  Clinaii  v.  Coolie,  1  Sch.  &  Lef.  41 ;  Maddison  v.  Alderson,  8  App.  479. 

(b)  Nunn  V.  Fabian,  1  Ch.  35. 
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it  was  held  by  Lord  Cranworth,  L.  C,  that  where  a  lessee  in 
occupation  entered  into  a  verbal  agreement  with  his  landlord 
for  a  new  lease  at  an  increased  rent,  a  single  payment  (itnder 
the  agreement)  of  the  increased  rent  was  sufficient  to  take 
the  case  out  of  the  Statute.  It  would  be  difficult  to  reconcile 
this  decision  with  the  rule  stated  above  that,  in  the  case  of 
a  purchase,  the  payment  of  the  whole  of  the  purchase  money 
is  not  sufficient ;  and  it  can  scarcely  be  looked  upon  as  a 
binding  authority,  (c) 

Section  V. — Cases  ivhere  time  is  of  the  Essence  of  the  Contract. 

The  case  where  specific  performance  was  enforced  on  the 
ground  of  part  performance  affords  an  instance  of  the  exercise 
of  the  jurisdiction  before  the  Judicature  Acts  in  favour  of 
a  plaintiff  who  had  no  right  to  recover  damages  at  law. 
Another  like  case  was  where  a  plaintiff  could  not  sue  at  law 
in  consequence  of  his  not  having  observed  the  stipulations 
as  to  time  contained  in  the  contract  for  sale.  Before  these 
Acts  a  party  to  a  contract  must,  in  order  to  have  entitled 
himself  to  sue  at  Law  for  damages,  have  fully  performed  the 
contract  on  his  part  in  all  respects,  as  well  with  reference  to 
time  as  otherwise,  except  in  so  far  as  he  had  been  prevented 
from  so  doing  by  the  other  party,  (d)  A  like  rule  existed 
where  there  was  any  portion  of  the  property,  however  small, 
to  which  the  vendor  failed  to  show  a  good  title,  and  the 
contract  contained  no  provision  affecting  his  liability  to  show 
a  good  title  to  the  whole.  In  Equity,  however,  specific 
performance  would  in  general  have  been  decreed  if  the 
justice  of  the  case  so  required,  and  if  the  purchaser  would, 
on  the  completion  of  the  purchase,  get  substantially,  though 
not  literally,  the  thing  he  contracted  for.  So  far  as  related 
to  time,  the  rule  was  that,  subject  to  certain  exceptions 
which  will  be  mentioned  below,  time  was  not  in  equity  of 
the  essence  of  the  contract ;  and  now  by  the  Judicature  Act, 
1873  (c.  66),  s.  25,  sub-s.  7,  it  is  enacted  that  "stipulations 
in  contracts,  as  to  time  or  otherwise,  which  would  not, 
before  the  passing  of  this  Act,  have  been  deemed  to  be  or 
to  have  become  of  the  essence  of  such  contracts  in  a  Court 
of  Equity,  shall  receive  in  all  Courts  the  same  construction 
and  effect  as  they  would  have  lieretofore  received  in  Equity." 

(c)  See  observations  in  Humphnys  v.  Green,  10  Q.  B.  Div.  157,  15U. 

(d)  Nohlt  V.  Edwardes,  5  Ch.  Div.  379. 
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The  equitable  rule  was  "based  on  the  assumption  that  the  Reason  of 
completion  of  a  purchase  was  attended  with  so  matiy  minute  ^*^"'  '*    ^ 
circumstances,   that   it   would    not   be    equitable    that   the 
paities   should  be  tied    to  an   exact   compliance   with   the 
terms  of  the  contract  as  to  time  and  other  matters  not  of  the 
essence. 

If,  however,  a  vendor  take  no  steps  whatsoever  to  complete  Purchaser's 
the  agreement  on  his  part,  then  if  the  purchaser,  immediately  ^'^S^^'^  ''i     , 

PI         .  i^j/>T  T      ■  n    1  vptiilor  making 

after  the  time  nxed  lor  the  completion  of  the  purchase,  refusie  default. 
to  complete,  and  demand   back  the  deposit,  if  an\ ,  specific 
performance   will    be    refused ;    and    an    action    or  counter- 
claim  to   recover   any   deposit   paid  would,   as   a   rule,   be 
successful,  (e) 

In   the  following   cases  time  was  deemed  to  be   of  the  Cases  in  which 
essence  of  the   contract   in    Equity   before   the   Judicature  y™  h^^^Vtli 
Acts;    and   is   so  now   in   the    High  Court,   as   well   as  in  essence  of  the 
the  County  Court; — first,  where  the   agreement  expressly '^°°*''^'^'^ ' 
stipulates  that  it  is  to  be  so,  or  (which  amounts  to  the  same  stipulation, 
thing)  that  unless  the  purchase  be  completed  on  or  before  a 
certain  day,  the  agreement  shall  be  void.     Where  an  agree-  Time  for 

ment  for  sale  contains  a  stipulation  that  the  abstract  shall  ^^'^  '.".^.'" 

'■  requisitions ; — 

be  delivered  within  a  given  number  of  days  after  the  sale,  default  of 
and  also  a  stipulation  fixing  a  given  number  of  days  within  ^^i*'i"i'- 
which  requisitions  are  to  be  delivered,  and  states  that  in 
this  latter  respect,  time  shall  be  deemed  to  be  of  the  essence 
of  the  contract ;  then  if  the  vendor  do  not  deliver  the 
abstract  within  the  time  specified,  he  will  be  precluded  from 
insisting  upon  time  being  of  the  essence,  so  far  as  relates  to 
the  time  for  sending  in  requisitions.  (/) 

Time  will  also  be  of  the   essence  of  the  contract  if  the  Speculative 
property  be  of  a  fluctuating  or  speculative  character,  e.g.  a  P»""P'^''ty'  ^'c- 

(e)  Lhnjd  v.  Collett,  4  Bro.  C.  0.  469,  4  Yes.  689,  n. ;  Pincke  v.  Curteis, 
4  Bro.  C.  C.  332  ;  see  supra,  p.  463. 

(/)  llpperton  v.  Niclwlsvu,  6  Ch.  436.  It  would  appear  that  the  usual  Bad  title, 
condition  confining  a  purchaser  to  objections  <ind  requisitions  on  the  title 
which  may  have  been  delivered  within  the  time  specified  in  the  contract 
do  not  apply  to  the  case  of  a  vendor  being  unable  to  deduce  a  good  title, 
but  ouly  to  objections  and  requisitions  which  can  be  enforced  against  a 
vendor  who  has  a  good  title  :  Want  v.  Stallihrass,  L.  K.  8  Ex.  175 ;  Saxby 
V.  Thomas,  63  L.  T.  695  ;  on  appeal,  64  L.  T.  65 ;  Eosenherg  v.  Coolc, 
8  Q.  B.  Div.  162.     Gc/'l 

The  time  for  the  delivery  of  requisitions  only  begins  to  run  from  the  Perfect 
time  when  a  perfect  abstract  has  been  delivertd :    Want  v.  Stallihrass,  abstract. 
supra ;  Gray  v.  Fowler,  L.  K.  8  Ex.  279 ;  Ite  Jaclison,  14  Ch.  D.  851 ; 
Shtrwin  v.  ShulsiJtar,  5  D.  M.  &  G.  517. 
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reversion  or  mining  property  ;  (;/)  also  on  the  sale  of  a  public 
house  as  a  going  concern,  (h)  and  in  other  cases  where  it  is 
known  to  the  vendor,  at  the  date  of  the  agreement,  that  the 
property  is  required  for  carrying  on  a  particular  business, 
or  for  the  purpose  of  residence  by  a  particular  time ;  (i)  but 
not  if  the  contract  contain  the  usual  provision  for  payment  of 
interest,  in  case  the  purchase  be  not  completed  by  the  time 
stipulated.  (/) 

Time  will  also  be  of  the  essence  in  the  case  of  a  mere 
option  to  purchase,  or  unilateral  contract, — where  there  is 
no  right  in  the  vendor  to  enforce  a  sale  except  upon  the 
purchaser  complying  with  some  condition  or  conditions 
precedent.  In  such  case,  the  purchaser  cannot  enforce 
specific  performance  unless  ho  stiictly  and  in  every  respect, 
as  well  with  reference  to  time  as  otherwise,  comply  with 
the  conditions  entitling  him  to  purchase ;  and  until  those 
conditions  shall  have  been  performed,  the  relation  of  vendor 
and  purchaser  does  not  exist.  Therefore  if  a  lease  contain  a 
stipulation  to  the  effect  that  upon  the  lessee,  within  a  fixed 
time,  giving  a  certain  notice  and  paying  a  certain  sum  of 
money,  he  may  purchase  the  reversion  in  fee  simple  of  the 
property  leased, — the  lessee,  in  order  to  be  able  to  enforce 
specific  performance  must,  within  the  time  limited,  both 
give  the  notice  and  pay  the  money ;  and  the  fact  that  this 
might  involve  the  payment  of  the  whole  of  his  purchase 
money  without  his  being  able  to  obtain  a  conveyance  till  some 
time  afterwards,  would  bo  no  excuse  for  non-compliance,  (/c) 
The  like  principle  applies  to  an  option  to  obtain  the  grant  of 
a  lease  or  of  a  new  lease.  (I) 


Best  rent. 


(flf)  Newman  v.  Rogers,  4  Bro.  C.  C.  39.3.  In  an  unreported  case  of 
Curling  v.  Child  in  18G8  Lord  Romilly,  M.R.,  applied  the  principle  to  the 
case  of  a  sale  of  a  policy  on  the  life  of  a  living  person ;  and  though  the 
delay  was  not  great,  dismissed  the  purchaser's  bill  with  costs. 

(7i)  Cowles  V.  Gale.,  7  Ch.  12 ;  Farnham,  &c.,  Co.  v.  Hunt,  68  L.  T.  443. 

(0  Tilley  v.  TJww.as,  3  Ch.  61. 

(/)  Webb  V.  Hughes,  10  Eq.  281;  Pafrick  v.  Milner,  2  0.  P.  D.  342; 
Eatton  V.  Russell,  38  Ch.  D.  334. 

(k)  Weston  v.  Collins,  11  Jur.  N.S.  190;  Ranelagh  v.  Melton,  2  Dr.  & 
Sm.  278;  Ward  v.  Wdlverhampton,  d-e.,  Co..  13  Eq.  243;  Nicholson  v. 
Smith,  22  Ch.  D.  640  ;  Riddell  v.  Durnford,  W.  N.  (93)  30 ;  Mills  v. 
Haywood,  6  Ch.  Div.  196  :  where  it  was  held  tliat  the  terms  of  the  agree- 
ment in  question  did  not  make  the  payment  of  tlie  purchase  money  a  con- 
dition precedent,  Buehland  v.  Papillon,  2  Ch.  67;  Re  Adams,  27  Ch.  Div. 
394  ;  Re  Coiisins,  30  Ch.  Div.  203  ;  Kusel  v.  Watson,  11  Cli.  Div.  129. 

(I)  Bastin  v.  Bidtvell,  18  Ch.  D.  23S ;  Gas,  &c.,  Co.  v.  Toivse,  35  Ch.  D. 
519.     See  s.  c.  as  to  the  ri^ht  to  the  grant  of  a  new  lease  under  a  covenant 
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Though  time  was  not  originally  of  the  essence,  it  may  be  Notice. 
made  so  in  the  event  of  undue  delay  by  either  party  giving 
to  the  other  a  notice  that  in  default  of  the  purcliase  being 
completed  within  a  given  time,  he  will  treat  the  contract  as 
being  at  an  end.     If,  in  the  opinion  of  the  Court,  the  time  Noncompliance 
given    was   reasonable,   and   the    terms  of  the    notice  have  ^'^  * 
not  been  complied  with,  then  specific  performance  will  be 
refused.     Otherwise  the  party  giving  the  notice  would,  as 
a  rxale,  be  entitled  to  specific  performance,  and  to  the  costs  Costs. 
of  an  action  occasioned  by  the  refusal  of  the  other  party  to 
complete.  (?)i) 

One  of  the  parties  to  the  contract  is  not  entitled  to  give  When  notice 
such  a  notice  in  absence  of  some  default  or  unreasonable  ^^"    e  given. 
delay  by  the  other  party  ;  (n)  but  the  question  what  is  a  jg^gonabfe 
reasonable  time  depends  on  the  state  of  the  title  and  other  time ; — 
facts  in  each  particular  case,  (o)    In  a  recent  case  Eomer,  J.,  Jehvery  of 

J-  ^    '  abstract. 

held  that  fourteen  days  was  a  reasonable  time  for  a  purchaser 
to  fix  for  the  furnishing  by  the  vendor  of  an  abstract  of 
title,  when  the  contract  contained  no  provision  in  that 
behalf,  (j))  But  in  other  cases  a  notice  fixing  even  five  or 
six  weeks  for  completion  has  been  held  insufficient  under  the 
circumstances,  {q) 

When   the   vendor   is   not   in   a  position   to   convey  the  Vendor  not 
property  with  a  good  title  until  after  the  expiration  of  what  ^.q'^,',  (i^ "^ ._ 
the  Court  shall  consider  to  be  a  reasonable  time,  it  would  damages,  &c. 
appear  that  he  is  not,  as  a  rule  entitled,  even  since  the 
passing   of  the   Judicature   Act,    1873,  (r)   successfully   to 


in  that  behalf  by  lessor  trustees  who  have  only  power  to  grant  leases 
at  the  best  rent;    and  also  Uallett  v.  Martin,  24  Ch.  D.  624;    Suther-  Defective 
land  V.  S.,  3  Ch.  (93)  lG9,as  to  the  eflfect  of  the  Statute  12  &  13  Vict,  c.26,  leases,  12  &  13 
enabling  the  Court  to  remedy  defects  in  leases  in  certain  cases.         _  Vict.  c.  26. 

As  to  the  right  of  an  intended  lessee  (as  a  question  of  consi ruction)  to  j^gp^j-ate 

separate  leases  of  difterent  plots  of  land,  without  having  fulfilled  the  jg.,4s'; 

terms  of  the  contract  as  to  the  remaining  plots,  see  Wilkinson  v.  Clements,  separable 
8  Ch.  96 ;  Lowther  v.  Heather,  41  Ch.  Div.  248.  _  contract. 

As  to  the  respective  rights  of  the  real  and  personal  representatives  of  '     ' 

an  owner  of  real  estate  on  the  exercise  after  his  death  of  an  option  to  Rights  of  real 
purchase,  see  Re  Isaacs,  3  Ch.  (94)  506.    Or^j'  and  personal 

(rn)  Crawford  v.  Toogood,  13  Ch.  D.  153  ;  Green  v.  Sevin,  ib.  589.  representa- 

(n)  Green  v.  Sevin,  supra.  tives  ;— - 

(o)  Hatten  v.  Russell,  38  Ch.  D.  334.  conversion. 

(p)  Compton  v.  Bagley,  1  Ch.  (92)  313. 

(q)  Crawford  v.  Toogood,  13  Ch.  D.  153 ;  Wells  v.  Blaxwell,  32  B.  408  ; 
Bellamy  v.  Debenham,  1  Ch.  (91)  419,  422  ;  King  v.  Chamberlayn,  W.  N. 
(87)  158  ;  McMnrray  v.  Spicer,  5  Eq.  543. 

(r)  See  s.  25  (7\ 
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maintain  an  action  either  for  specific  performance  or  for 
damages,  (s) 

Section  VI. — Laches  disentitling  a  party  to  Specific  . 
Performance. 

Even  when  time  is  not  of  the  essence,  a  defendant  may, 

as   a   rule,   successfully   resist   specific    performance   where 

there  has  been  undue  delay  on  the  part  of  the  plaintiif  in 

enforcing   his   rights;  hut   not  where    he    has  waived  the 

delay,  or  where  his  conduct  has  been  inconsistent  with  an 

intention  to  insist  upon  the  delay  as  a  defence  to  the  action. 

Amount  of        The  amount  of  delay  which  will  he  sufficient  to  induce  the 

delay  sufficient  Court   to   refuse   specific   performance  varies   according   to 

circumstances  ;    and  in  case  of  refusal  on  this  ground,  the 

right  of  a  plaintiff  will  be  confined  to  such  remedy,  if  any, 

as  he  may  be  entitled  to  enforce  in  the  shape  of  daniagts. 

In  a  somewhat  old  case,  (/)  the  delay  of  a  year  after  the 

defendant  had  refused  to  perform  the  contract  was  held  to 

Speculative       be  a  bar  to  the  plaintiff"'s  claim  ;  and  where  the  property 

property.  jg  ^f  ^   speculative  character,  the   rule  as  to  diligence   in 

enforcing  one's   rights  is  more   strict   than  in  other   cases. 

Negotiations.    I'l  one  case  of  this  kind,  Jessel,  M.  E.,  held  that  the  delay 

of  less  than  three  months  and   a  half  was  fatal,  (m)     But 

whatever  may  be  the  entire  lapse  of  time,  the  interval  whilst 

parties  are  in  the  course  of  correspondence  with  a  view  to 

perfecting  the  title,  must  be  excluded  from  computation,  (v) 

Continual  A  continual  claim  without  any  active  stej)s  in  support  of 

claim.  j^^  y^'iYi   j^Q^  keep  alive  a  right  which  would  otherwise  be 

barred  by  laches,  (w) 
Party  in  The  delay  will  not  be  very  material  where  the  plaintiff 

possession.  j^g^g  been  in  possession  i?o  that  he  has  the  equitable  estate, 
and  an  action  for  specific  performance  is  only  required  in 
Before  Judica-  Order  to  clothe  him  with  the  legal  title.  Prior  to  the 
ture  Acts,  Judicature  Acts,  when  an  intended  lessee  entered  into 
ks^ee'ouly  possession  under  a  contract  for  a  lease,  while  he  was  only 
yearly  tenant    considered  a  yearly  tenant  at  Law,  he  was  in  Equity  tenant 


at  Law. 


(s)  Bellamy  v.  Debenham,  supra. 
It)   Watso7i.  V.  Meid,  1  K.  &  M.  236. 
(m)  Glashrook  v.  Richardson,  23  W.  R.  51. 
iv)  McMurray  v.  Spicer,  5  Eq.  537. 

{iv)  Lehmanu  v.  McArthur,  3  Ch.  496 ;  Moore  v.  Marrahle,  1  Ch.  217  ; 
and  bce  alao  Howe  v.  Umith,  27  Cli.  Div.  01. 
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for  tlie  whole  term  stipulated  for.     It  has  been  held  that 
since  those  Acts,  a  tenant  holding  under  an  agreement  for  a 
lease  of  which  specific  performance  would  be  enforced,  stands 
in  the  same  position  as  if  the  lease  had  been  granted,  (a;) 
In  one  case  of  this  kind  specific   performance  was  decreed 
after  sixteen  years  from  the  date  of  the  agreement.  (//)     But  Possession 
the  rule  has  been  laid  down  by  the  Court  of  Appeal  that  "^tJ-act."""^" 
the  possession  of  a  lessee  who  has  given  notice  to  exercise 
an  option  to  purchase  must,  in  order  to  excuse  his  delay  in 
taking  proceedings,  be  a  possession  under  the  contract,  con- 
stituted by  giving  the  notice  and  such   a   possession   that 
the  vendor  must  have  known,  or   must  be  taken  to  have 
known,  that  the  purchaser  claims  to  be  in  posse.^sion  under 
the   contract ;  (z)    and   even    where    the    possession    of  an  Breach  of 
intended   lessee    is    referable  only   to  the   contract,   specific  '^"^''^^^'i^- 
performance  at  his  suit  will  be  refused,  if  it  be  proved  that 
in  case  the  lease  had  been  granted,  it  would   have  been 
forfeited  for  breach  of  covenant,  and  without  any  right  to 
be  relieved  against  the  forfeiture,  (a) 

The    Court    of   Chancery   when    the    evidence    as    to   the  Evidence  of 
breach    was    conflicting,   granted   specific  performance    only  jj!^*.'^     °"" 
on   the  terms  of  the  lease  being  dated  on  the  day   of  the 
contract,  and  of  the   plaintiff  undertaking   not    to   dispute 
the  correctness   of  that  date,  thus  leaving  the  question  of 
forfeiture  or  no  forfeiture  to  be  decided  at  Law.  (6) 

A  purchaser  or  intended  lessee  in  posse.>-sion  of  the  property  Continuing  in 
comprised  in  the  contract  may,  by  continuing  in  possession  possession 

-,,        .,  ,  ,.        .,,         "         .  .r.  ^  under  invalid 

and  by  delay,  lose  his  right  to  resist  specitic  performance  on  agreement  ;— 
the  ground  that  the  agreement   was  entered    into  on   the  acquiescence. 
faith  of  a  promise  by  the  vendor  or  intending  lessor  which 
he  has  failed  to  perform  ;  but  this  will  only  be  so,  if  the 
delay  has  arisen  under  such  circumstances  as  to  amount  to  a 
presumption  of  acquiescence,  (c) 

(a;)  Loivther  v.  Heaver,  41  Ch.  Div.  261 ;  but  see  Fodfr  v.  Beeves, 
2  Q.  B.  (92)  255 ;  Corbett  v.  Flowden,  25  Ch.  Div.  678  ;  supra, 
pp.  572,  573. 

(y)  Shepheard  v.  Walher,  20  Eq.  659. 

(z)  Mills  V.  Haywood,  6  Ch.  Div.  196. 

(a)  Nunn  v.  Truscotf,  3  D.  G.  &  S.  304. 

(b)  Parker  v.  Taswell,  2  D.  &  J.  559,  573. 

(e)  Lamarc  v.  Dixon,  L.  R.  6  H.  L.  421.     As  to  the  effect  of  laches  in  Corporation; • 

preventing  a  corporation  from  resisting  specific  performance  on  the  ground  contract  not 
that  the  contract  was  nut  uuder  seal,  see  Cruuk  v.  Corporation  of  iSea/ord,  under  seal 
6  Ch.  551.    a^^ 
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Trifling 
deficiency  in 

quiility,  &c., 
of  property. 


Section  VII. — Specific  performance  with  compensation. 

Cases  wliere  time  is  held  not  to  be  of  the  essence  of  the 
contract  are  sometimes  treated  as  coming  under  the  head  of 
specific  performance  with  compensation,  on  the  ground  that 
the  interest  on  the  unpaid  purchase   money  is  a  sufficient 
compensation  to  the  vendor,  while  the  rents  and  profits  are  a 
sufficient  compensation  to  the  purchaser  for  any  delay  which 
may  have  arisen  in  the  completion  of  the  purchase  ;  hut  the 
term  is  more  usually  applied  to  cases  where  either  the  vendor 
has  not  the  very  thing  he  contracted  to  sell,  or  where  there 
is  some  deficiency  either  in  the  quality  or  quantity  of  the 
property.     In  such  case  if  there  has  heen  no  misrepresenta- 
tion on  the  part  of  the  vendor,  and  if  he  can  give  to  the 
purchaser  substuntially  what  he  contracted  to  purchase,  the 
Court   will,  in  general,  enforce   specific   peiformance   with 
compensation,  e.g.  if  leasehold  property  has  been  by  mistake 
described  as  being  held  for  an  unexpired  term  of  90  years, 
and  it  turns  out  that  the  term  is  only  89  years,  the  vendor 
would  not,  before  the  Judicature  Acts  have  had  any  remedy 
at  Law  if  the  purchaser  refused  to  complete  ;  but  the  rule 
was  different  in  Equity.     He  might  have  obtained  a  decree 
for  specific  performance   cy  pres  with  a  slight  reduction   in 
the  amount  of  his  sale  money ;  the  Court  holding  that  the 
purchaser  would  get  substantially  what  he  had  contracted 
for  ;  and  this  is  still  the  rule  in  the  High  Court  as  well  as 
in   the   County   Court.      So   also   if  there   be   some   slight 
deficiency  in  the  quantity  of  the  property,   or  if  there  be 
some   inconsiderable  portion   thereof  (not   essential  to  the 
enjoyment  of  the  rest)  to  which  the  vendor  cannot  show  a 
good  title,  then  in  absence  of  some  reason  to  the   contrary, 
specific  performance   with   compensation   may  be  enforced. 
But  it  would  not  be  enforced  at  the  suit  of  the  vendor,  if  in 
the  case  of  leasehold  property  the  difference  in  the  length  of 
the  term  were  substantial,  or  if  in  other  cases,  the  deficiency 
in  quantity  were  considerable,  or  there  were  a  considerable 
portion  of  the  property  as  to  which  a  good  title  could  not  be 
shown  (d) ;  nor  if  there  were  any  fraud  or  misrepresentation 

Measure  of  (^0  Aheraman  Iron  Worlcs  v.  Wicl;ens,  4  Ch.  101.     As  to  the  measure 

comueusation     of|  the  coiupensatiou,  see  lie  Ch'ffereil,  iO  Cb.  D.  45 ;  Tomlin  v.  Luce, 
^  '    43  Oil.  Div.  lUl. 


Part  of  pro- 
perty as  to 
which  vendor 
has  no  title. 


Deficiency 
substantial. 
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on  the  part  of  the  vendor,  (e)     If  there  has  been  no  fraud  Fraud,  &c. 
or  misrepresentation,  the  question   which   the  Court  has  to 
consider  is,  would   the    purchaser   on    completion    get   sub- 
stantially what  he  contracted  to  buy  ?  (/) 

So  also  if  a  contract  be  entered  into  for  the  sale  of  property  Underlease, 
described  as  being  held  under  a  lease  simply,  even  without 
anything  being  said  as  to  its  being  an  original  lease,  then 
the  purchaser  will  not,  even  since  the  passing  of  the  Vendors 
and  Purchasers  Act,  1874,  and  the  Conveyancing  Act,  1881, 
be  compelled  to  take  an  underlease,  (r/) 

So  also  if  the  property  is  subject  to  a  right  of  way  or  to  Right  of  way, 
restrictive  covenants  materially  interfering  with  the  user  or  restrictive 

.,,  ,  „        T         covenant,  &C ; 

value  of  the  property,  specific  performance  will  be  refused  at return  of 

the  suit  of  the  vendor  ;  and  if  the  purchaser  has  entered  deposit, 
into  the  contract  on  the  faith  of  a  misrej^resentation  by  the 
vendor  or  his  agent,  that  the  property  was  free  from 
restriction,  he  will  be  entitled  to  have  the  contract  rescinded 
and  to  have  his  deposit  returned,  even  though  the  representa- 
tion was  not  made  fraudulently,  (h)    • 

It  is  immaterial  whether  the  purchaser  discover  the  exist- 
ence of  restrictive  covenants  from  the  abstract,  or  through  a 
third  party,  or  whether  they  are  contained  in  a  deed  prior  to 

(e)  Smith  v.  Land,  d'c,  Corporation,  28  Ch.  Div.  7. 

(/)  Re  Faiccett,  42  Ch.  Div.  159. 

(g)  Madely  v.  Boolh,  2  D.  G.  &  Sm.  718 ;  Re  Bey/us,  39  Ch.  Div.  110. 

(/i)  Heywood  v.  MalalUeu,  25  Ch.  D.  357 ;  Ellis  v.  Rogers,  29  Ch.  Div.  When  pur- 
661 ;   Cato  v.  Tliompson,'^  Q.  B.  D.  616;  Andrew  v.  Aithen,  22  Ch.  D.  218;  chaser  can 
Nottingham,  &c.,  Co.  v.  Butler,  16  Q.  B.  Div.  778 ;  Re  Faiccett,  42  Ch.  Div.  enforce 
150;  Re  Vavis,'iO  Ch.  D.  601;  Re  Ehsivorth,  i'l  Cli.  Div.  23;   Davis  v.  covenants  with 
Corpn.  of  Leicester,  2  Ch.  (94)  208.     VVheie  the  same  vendor  selling  to  vendor, 
several  persons  plots  of  land,  parts  of  a  larger  property,  exacts  from  each 
of  them  covenants  imposing  restrictions   on  the  use   of  the  plots   sold, 
without   putting   himself  under   any   corresponding    obligation,   it    is   a 
question  of  fact  whether  the  restrictions  are  merely  matters  of  agreement 
between  the  vendor  himself  and  his  vendees,  imposed  for  his  owu  benefit 
and  protection,  or  are  meant  by  him,  and  understood  by  the  buyers,  to  be 
for  tlie  common  advantage  of  the  several  purchasers.     If  the  restrictive 
covenants  are  simply  fur  the  benefit  of  the  vendor,  purchasers  of  other 
plots  of  land  from  the  vendor  cannot  claim  to  take  advantage  of  them.     If 
they  are  meant  for  the  common  advantage  of  a  set  of  purchasers,  such 
purchasers  and  their  assigns  may  enforce   tiiem   iider  se  for  their  own 
benefit :  Nottingham,  &e.,  Co.  v.  Butler,  15  Q.  B.  D.  268 ;  16  Q.  B.  Div. 
791 ;  Spicer  v.  Martin,  14  App.  24  ;  Re  Higgins,  21  Ch.  D.  95;  Collins  v. 
Castle,  36  Ch.  D.  247  ;  Tucker  v.  Vowles,  1  Ch.  (93)  195  ;  Re  Birmingham,      /y^g 
&c.,  Co.,  I  Ch.  (93)  347  ;  Everett  v.  Remington,  3  Ch.  (92)  148 ;  Tyndall  v.      '^'^<^ 
Castle,  W.  N.  (93)  40. 

A  restrictive  covenant  or  contract,  not  being  a  limitation  of  property,  is  Rule  against 
not  obnoxious  to  the  rule  against  perpetuities :  Mackenzie  v.  Cldlders,  perpetuities 
43  Ch.  D.  265. 
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share. 


Rule  where 

purchiiser 
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Agreement 
for  lease. 


Stipulation 

excluding 

compensation. 


Leave  to  cure 
defect. 


Conveyance 
set  aside. 


"  Error  in 
description." 


the  commencement  of  the  title  stipulated  for,  provided  he 
would  be  bound  thereby  if  the  purchase  were  to  be  com- 
pleted, (i) 

So  also  if  the  property  be  of  a  different  description  from 
that  represented,  e.g.  if  it  be  described  as  freehold,  and  it 
turns  out  to  be  copyhold,  or  formerly  copyhold,  but  en- 
franchised under  the  Copyhold  Acts,  and  the  right  to  the 
minerals  is  in  the  lord  of  the  manor,  the  vendor  will  not  be 
able  to  enforce  specific  performance.  (/) 

So  also  if  a  person  contract  for  the  purchase  of  real  property 
described  in  a  general  way,  which  means  the  entirety  of  the 
l^roperty,  he  will  not  be  bound  to  take  an  undivided  share. 

In  the  cases  above  referred  to,  it  has  been  assumed  that 
tlie  vendor  is  plaintiff  desiring  to  enforce  specific  perform- 
ance. The  case  is  somewhat  different  where  the  purchaser 
is  plaintiff.  The  general  rule  in  such  cases  is,  that  where  a 
vendor  has  contracted  to  sell  a  larger  interest  in  the  property 
than  he  is  able  to  sell  and  convey,  the  purchaser  may  compel 
him  to  sell  such  interest  as  he  is  entitled  to  with  compensa- 
tion. (Jc)  Upon  the  same  principle,  when  an  intended  lessor 
is  unable  to  grant  a  lease  of  the  whole  of  the  property 
comprised  in  the  agreement,  the  intended  lessee  can,  as  a 
rule,  compel  liim  to  grant  a  lease  of  that  part  of  the  property 
which  he  has  power  to  demise,  with  a  proportionate  abate- 
ment of  the  rent.  ( I) 

The  right  of  the  purchaser  to  insist  upon  specific  per- 
formance with  compensation  may  be  excluded  by  the  usual 
condition  that  any  error  or  misdescription  shall  not  annul 
the  sale,  nor  shall  the  purchaser  be  entitled  to  any  com- 
pensation in  respect  thereof,  (m)     Such  a  condition  will  only 

(0  Be  Cox.  2  Ch.  (91)  109.  The  Court  in  this  case  refused  to  give  the 
vemior,  after  tlie  question  had  been  decided  against  him,  an  opportunity 
of  procuring  a  release  of  the  covenant. 

( /)  Twining  v.  Morrice,  2  Bro.  C.  C.  326  ;  Upperton  v.  Nicliohon,  6  Cli. 
4S6;  Re  Hnrgreaves,  32  Ch.  Div.  455;  Bellamy  v.  Dehenham,  1  Ch.  (91) 
412 ;  Hart  v.  Swaine,  7  Ch.  D.  42,  where  the  sale  was  set  aside  after 
completion. 

(A)  Barnes  v.  Wood,  8  Eq.  424 ;  Barher  v.  Cox.  4  Ch.  D.  469 ;  Burrow 
V.  Srammell,  19  Ch.  D.  184;  Clayton  v.  Leech,  41  Ch.  Div.  103. 

(Z)  McKenzie  v.  Heslceth,  7  Ch.  D.  675. 

(m)  An  "  error  in  the  description  of  the  property  "  means  a  misdescrip- 
tion of  the  corporeal  property,  not  a  mistake  in  the  description  of  the 
vendor's  title — e.g.  describing  a  lease  as  an  under-lease :  Re  Bey/us, 
3y  Ch.  Div.  110. 

For  cases  to  which  the  usual  condition  as  to  compensation  will  not 
apply,  see  Dart  on  Vendors,  154-158. 
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be  good  in  favour  of  a  vendor,  if  the  purchaser  would  on  When  good. 

completion  get  subst;intially  wliat  he  had  contracted  for.     If 

he  would  not,  (n)  or  if  the  vemlor  has  materially  misled  the  Vendor 

purchaser,  (o)     specific    performance    without   compensation  "'•^leading 
11  Till-  ni  purchaser, 

would  not  be  decreed  at  the  instance  of  the  vendor,  though 

it  might,  at  the  instance  of  the  purchaser.  If  the  purchaser  Right  to 
were  to  insist  upon  a  claim  for  compensation  notwithstanding  lescmd. 
the  condition  above  mentioned,  the  vendor  as  a  rule  would 
be  justified  in  rescinding  the  contract  under  the  usual  con- 
dition entitling  him  so  to  do,  if  the  purchaser  insist  on  any 
objection  or  requisition  which  the  vendor  shall  be  unable  or 
unwilling  to  remove  or  comply  with.  Qj) 

(n)  Be  Terry,  32  Ch.  D.  29 ;  Re  Fawcett,  42  Ch.  Div.  150.     After  some  Compensation 
apparent  conflict  of  authority,  it  would  seem  now  to  be  settled  that  in  after  com- 
absence  of  express  stipulation,  a  purchaser  is  not  entitled,  after  completion  pletion. 
of  his  purchase,  to  compensation  in  respect  of  a  defect  of  title  or  deficiency 
in  quantity,  or  any  error  which  he  might  have  discovered  before  comple- 
tion :  Clayton  v.  Leech,  41  Ch.  Div.  106.     lint  the  case  is  otherwise  where 
there  is  a  condition  fur  compensation  for  errors  without  any  words  limiting 
it  to  matters  discovered  before  completion,  and  where  the  purchaser  was 
not  and  had  not  the  means  of  becoming  aware  of  the  defect  or  error  until 
after  completion :  Palmer  v.  Johnson,  I'd  Q.  B.  Div.  H51 ;  Clarke  v.  Ramuz, 
2  Q.  B.  (91)  4t;0.  462,  C.  A.     But  see  Hart  v.  Swaine,  7  Ch.  D.  42,  as  to 
rescission  on  the  ground  of  fraud. 

(o)  Re  Terry,  supra. 

(p)  lb.  Upon  the  construction  of  such  a  condition,  there  are  four 
matters  which  must  concur  before  there  is  a  right  to  give  a  notice  to 
rescind  the  contract.  First,  there  must  be  an  objection  to  the  title; 
secondly,  there  must  be  an  inability  or  unwillins;ness  on  the  part  of  the 
vendor  to  remove  that  objection  ;  tliirdly,  there  must  be  a  communica- 
tion to  the  purchaser  of  the  existence  (jf  this  inaliility  or  unwillingness; 
and  fourthly,  there  must  be  an  insisting  by  tlie  purcliiiser  on  his 
objection,  notwithstanding  this  communication:  Duddell  v.  Simpson,  2  Ch. 

loy. 

Under  such  a  condition,  a  vendor  may,  if  the  purchaser  insists  upon  a  Previous 
requisition  after  being  informed  that  the  vendor  is  unable  to  comply  with  notice. 
it,  rescind  the  sale  by  notice ;  and  such  notice  need  not  give  the  purchaser 
a  time  within  which  to  waive  his  requisition  :  Duddell  v.  Simpson,  supra;  "  Unwilling. 
Re  Dames,  29  Ch.  Div.  629.  In  Duddell  v.  Simpson,  2  Ch.  107,  Turner,  L.J., 
said  in  referring  to  the  authorities  cited  by  counsel,  "  Those  cases  have 
settled,  and,  I  think  very  wisely  settled,  that  the  word  '  unwilling,'  in  a 
condition  of  sale  of  this  description,  is  not  to  be  considered  as  giving  an 
arbitral  y  power  to  the  vendor  to  annul  the  contract.  I  think  that  in  a 
case  where  the  vendor  annuls  the  contract  on  the  ground  of  unwillingness, 
he  must  show  some  reasonable  ground  for  unwillingness ;  thus,  for 
instance,  he  may  show  tiiat  if  he  proceeds  to  comply  with  a  requisition, 
he  will  be  involved  in  expenses  far  bey<  nd  what  he  ever  contemplated, 
or  be  involved  in  litigation  and  expense  which  he  never  contemplated,  and 
for  avoiding  which  he  reserved  to  himself  the  power  of  animlling  the 
contract.  But  to  say  that  a  vendor,  upon  a  condition  of  that  description, 
could  annul  a  contract  hrevi  munu,  without  attempting  to  answer  any  of 
the  requisitions  which  are  made  on  the  part  of  the  purchaser,  would  be 
ojiposed  both  to  principle  and  authority  ;  for  that  would,  in  truth,  be 
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Agreement  to 
sell  at  a  fair 
valuation  ; — 
at  price  to  be 
fixed  by 
arbitration,  &c, 

Right  to 
rescind  should 
be  exercised 
promptly. 


Right  to 
declaration  of 
right  to 
rescind. 


Vendor 
showing  no 
title. 

Order  for  sale 
invalid. 

Sales  by  High 
Court. 

Matters  of 
conveyance. 


Section  VIII. — Defences  to  Action. 

Specific  performance  may  be  enforced  of  an  agreement  to 
sell  real  estate  at  a  fair  valuation,  (g)  but  not  of  an  agree- 


/?y^ 


Dispute 
decided 

against  vendor, 
Sale  "  with 
the  appur- 
tenances " ; — 
easement ; — 
right  of  way  ; 
— Conv.  Act, 
1881,  s.  G. 


giving  to  the  vendor  the  power  of  saying  that  that  which  was  intended  as 
a  sale,  and  was  a  sale,  shall,  in  truth,  be  no  sale  at  all." 

The  right  to  rescind  is  a  powerful  weapon  in  the  vendor's  hands  and  he 
is  bound  to  exercise  such  right  fairly,  and  to  determine  promptly  whether 
he  will  exercise  the  same  or  not.  He  is  not  entitled  to  take  advantage  of 
his  position,  and  to  leave  the  purchaser  in  ignorance  whether  the  contract 
is  to  be  treated  as  resciuded  or  not:  Smith  v.  Wallace,  W.  N.  (91)  214; 
but  the  tendency  of  the  more  recent  authorities  is  to  support  the  rescission, 
if  the  power  appear  to  have  been  exercised  bond  fide :  Re  G.  N.  By.  Co., 
25  Ch.  D.  788;  Re  Jachsoii,  14  Ch.  D.  851 ;  Re  Dames,  29  Ch.  Div.  626; 
Woolcott  V.  Peggie,  15  App.  42 ;  Re  Starr  Bowhett  Building  Society, 
42  Ch.  Div.  375.  The  word  "insist"  was  not  used  in  the  condition  in 
this  last  case.  In  Ashhurner  v.  Sewell,  3  Ch.(91)  405,  which  was  an  action 
commenced  to  obtain  a  declaration  that  the  vendor  was  entitled  to  rescind 
under  a  condition  similar  to  that  now  in  question,  the  defendant,  the 
purchaser  insisted  on  the  right  to  specific  performance  with  compensation 
in  respect  of  the  existence  of  a  right  of  way  discovered  on  the  investigation 
of  the  title ;  the  Court  niade  the  declaration  claimed. 

In  Bowman  v.  Hyland,  8  Ch.  D.  588,  it  was  held  by  Hall,  V.C.,  that 
such  a  condition  did  not  apply  where  the  vendor  failed  to  show  any  title ; 
and  in  Powell  v.  P.,  19  Eq.  422,  it  was  held  by  Bacon,  V.O.,  that  it  did 
not  apply  to  an  invalid  order  for  sale  by  the  Court. 

As  to  the  validity  of  sales  made  under  an  order  of  the  High  Court,  see 
the  Conv.  Act,  1881,  s.  70 :  Mostyii  v.  M.,  3  Ch.  (93)  376 ;  also  supra, 
p.  359,  note  (2/). 

If  the  condition  extend  to  matters  of  conveyance,  it  will  not  enable  the 
vendor  to  rescind  by  reason  of  the  purchaser  objecting  to  the  insertion  in 
his  conveyance  of  words  imposing  a  liability  to  restrictions  not  provided 
for  in  the  contract:  Re  Monckton,  27  Ch.  D.  555;  Hardmati  v.  Child, 
28  ib.  712. 

When  a  purcliaser  has  contracted  for  a  clear  title  free  from  incumbrances, 
he  is  not  bound  to  submit  to  the  insertion  iu  the  conveyance  of  words 
restricting  his  rights  in  this  respect ;  and  he  is  entitled,  if  any  such  words 
be  insisted  on  by  an  incumbrancer  or  other  person  not  bound  by  the 
contract,  to  refuse  to  complete  :  Mustyn  v.  M.,  supra. 

Even  if  tlie  condition  gives  the  vendor  powt-r  to  rescind  notwitl;standing 
any  intermediate  litigation,  he  is  not  entitled  so  to  do  after  the  question 
in  dispute  shall  have  been  decided  against  him  :  Re  Arbib,  1  Ch.  (91)  616. 

Under  a  contract  for  the  sale  of  land  "  with  the  appurtenances"  the 
purchaser  is  only  entitled  to  have  such  general  words  in  his  conveyance  as 
he  would  have  been  entitled  to  before  the  Conveyancing  Act,  1881  (c.  41), 
came  into  operation  :  Re  Peck,  2  Ch.  (93)  315,  where  it  was  htld  tliat  the 
operation  of  s.  6  ought  to  be  excluded ;  and  that  the  purchasers  were 
entitled  to  have  inserted  the  words  "appurtenances  thereto  belonging" 
but  not  the  words  ''  reputed  to  appertain  "  or  "  enjoyed  with  or  reputed  or 
known  as  part"  of  the  laud  conveyed;  as  they  would  have  included  in 
that  case  a  riglit  of  way  not  being  a  way  of  necessity.  See.  however, 
Brown  v.  Alabaster,  37  Ch.  D.  490,  where  Kay,  J.,  held  that  an  assiginnent 


(q)  Milncs  V.  (Icry,  14  Yes.  407. 
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ment  to  refer  disputes  to  arbitration,  nor  of  an  agreement  to 
sell  at  a  price  to  be  fixed  by  arbitration,  (r)  Where,  how- 
ever, the  award  has  been  made  fixing  the  price,  specific 
performance  will  be  enfoi'ced  in  like  manner  and  to  the  like 
extent  as  if  the  amount  had  been  stated  in  the  agreement  in 
the  first  instance. 

It  was  held  in  one  case  (s)  that  the  Court  would  not 
enforce  specific  performance  of  an  agreement  if  any  of  its 
terms  had  to  be  determined  by  arbitration.  This  requires 
some  slight  qualification  ;  for  it  could  scarcely  be  maintained 
that  specific  performance  of  an  agreement  for  the  sale  of  a 
house  could  be  refused  on  the  ground  of  its  containing  a 
stipulation  that  the  coals  in  the  cellar  should  be  taken  at  a 
valuation.  Specific  performance  cy  pres  will,  in  general,  be 
enforced  in  cases  where  the  matters  to  be  settled  by  arbitra- 
tion consist  of  trifles  or  non-essentials  ;  (t)  and  also  where 
one  of  the  parties  has  had  the  benefit  of  the  agreement  so  far 
as  he  is  concerned,  but  in  other  respects  refuses  to  perform 
the  same  on  his  part.  If,  in  this  latter  case,  the  valuation 
cannot  be  made  modo  et  forma,  the  Court  will  substitute 
itself  for  the  arbitrators.  («)  Moreover,  if  the  terms  of  an  Arbitration 
agreement  be  fully  set  forth  and  signed  by  the  parties,  c'ause  as  to 
specific  performance  will  not  be  refused   merely  because  it  ao-re'ement. 

containing  the  words  "  with  their  rights,  easements,  and  appurtenances  " 

operated  as  an  implied  grant  of  a  continuous  and  apparent  easement.  Conv.  Act, 

Upon  the  question  what  is  an  act  "done  by"  a  person  who  conveys  ®;  "^  0-)  ''^^ 
as  beneficial  owner,  and  what  is  an  incumbrance  "  made   by  a  person  f-'ovenant  by 
rightfully  claiming  through"  such  vendor,  see  David  v.  Sabin,  1  Ch.  (93)  beneficial 
528.  owner. 

Covenants  for  title  apply  to  all  defects  which  come  within  their  terms,  Eflects  of 
whether  such  defects  are  or  are  not  known  to  the  purchaser  either  by  covenants  for 
what  appears  on  the  face  of  the  conveyance  or  otherwise  :  Page  v.  Mid-  title  in 
land  By.  Co.,  1  Ch.  (94)  11.  general. 

As  to  the  right  of  the  purchaser  of  one  estate  upon   discovering  a  p  ,   , 

concealed  incumbrance  afl'ecting  the  property  purchased  and  also  other  •  "'^^^^  ^ 
property,  to  throw  the  whole  burden  of  the  incumbrance  on  the  other  "^'^""^  nuice. 
property  as  against  the  vendor  and  persons  claiming  under  him,  see  Be 
Jones,  2  Ch.  (93)  461. 

(r)  lb.;  Hart  v.  H.,  18  Ch.  D.  688;   Vichers  v.  V.,  4  Eq.  529.     See  now 
the  Arbitration  Act,  1889  (c.  49). 

(s)  Darbey  v.  Whitalier,  4  Dr.  134. 

{t)  Bichardson  v.  Smith,  5  Ch.  648;  Smith  v.  Peters,  20  Eq.  511.     As  Mistake  in 
to  the  eti'ect  of  a  mistake  in  valuing  timber  which,  accoidiug  to  the  con-  valuing 
ditions  on  a  sale  by  tiie  Court,  were  to  be  taken  either  at  a  valuation  to  timber. 
be  made  in  the  usual  way,  or  at  a  sum  to  be  named  by  the  auctioneer  at 
the  sale,  see  Griffiths  v.  Jones,  15  Eq.  279. 

Upon  the  question  what  articles  will  be  included  in  a  valuation  agreed  "  Fi.ted  plant 
to  be  niRde  of  "  fixed  plant  and  machinery,"  see  Be  Nutley,  W.  N.  (94)  64.  and 

(m)  Dinham  v.  Bradford,  5  Ch.  523.  machiuerv  " 

2  X 
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contains  an  arbitration  clause  providing  for  any  difficulty  in 
working  it  out.  (v) 
Notice  to  A  notice  given  by  a  railway  or  other  public  company  or 

treat ;  effect  j^Q^y  ^q  take  land  compulsorily  under  the  powers  conferred 
by  their  special  Act  does  not  per  se  constitute  a  contract  of 
which  specific  performance  can  be  enforced,  (w)  The  notice 
creates  between  the  company  and  the  landowner  a  relation 
analogous  to  that  of  vendor  and  purchaser;  but  until  the 
price  shall  have  been  ascertained,  the  land  still  remains  the 
property  of  the  landowner  in  Equity  as  well  as  at  Law,  and 
the  company  has  acquired  a  right  to  have  the  price  ascer- 
tained, and  for  that  purpose  to  summon  a  jury,  and  then, 
when  the  price  shall  have  been  ascertained,  on  tender  of  the 
price  to  have  the  land  conveyed  to  them,  or  if  the  landowner 
cannot  or  will  not  make  a  title,  to  deposit  the  price  ascer- 
tained in  the  bank,  and  execute  a  statutory  conveyance, 
whereby  the  land  shall  vest  absolutely  in  the  promoters  of 
the  undertaking.  The  landowuer  has  a  correlative  right ;  if 
he  pleases,  he  may  at  any  time  before  the  company  have 
issued  their  warrant  for  summoning  a  jury,  have  the  amount 
of  compensation  settled  by  arbitration,  or  if  he  desire  to  have 
it  determined  by  a  jury,  and  the  company  fail  to  issue  the 
warrant,  he  may  by  mandamus  compel  them  so  to  do.  (a;) 
But  a  complete  contract  is  constituted  when  the  price  has 
been  ascertained  in  the  manner  specified  in  the  Act  of 
Parliament ;  and  thenceforth  the  ordinary  rules  as  between 
vendor  and  purchaser  apply  to  such  a  contract,  including 
the  liability  of  the  purchasing  company  or  body,  in  a  proper 
case,  to  pay  interest  on  their  unpaid  purchase  money.  (?/) 

The  Court  will  refuse  to  enforce  specific  performance  if 
one  of  the  parties  has  been  induced  to  enter  into  the  contract 
by  fraud  or  misrepresentation  by  the  other  party,  or  his 
agent,  of  a  material  fact,  (z)     Such  other  party  will  also  be 


Contract 
obtained  by 
fraud,  &c. 


Rescission. 


Validity  of 
service  of 
notice. 

Power  of  one 
arbitrator. 


Concealment 
of  trespass  by 
purchaser. 


(v)  Hart  V.  H.,  18  Ch.  D.  670. 

(w)  Haynes  V.  H.,  1  Dr.  &  Sai.  426. 

{x)  Tiverton,  &c.,  Co.  v.Loostmore,  9  App  Cas.  493.  As  to  the  validity 
of  the  service  of  a  notice  to  treat,  auil  the  pi>wer  of  a  sinj^le  arbitrator  to 
act  ex  parte,  see  Shepherd  v.  Corporation  of  Nonoich,  30  Ch.  D.  553. 

(y)  Re  Pifjott,  18  Ch.  D.  146. 

(z)  Denny  v.  Hancock,  6  Ch.  1 ;  Heywood  v.  MallaUeu,  25  Ch.  D.  357 ; 
Nottingham,  <i-c.,  Co.  v.  Butler,  16  Q.  B.  D.  789;  Re  Arnold,  14  Ch.  D. 
270  (sale  by  the  Couit);  Midlens  v.  Miller,  22  Ch.  D.  194,  and  see 
Phillips  V.  Homfray,  6  Ch.  770,  where  the  Court  refused  specific  perform- 
ance at  the  suit  of  owuers  of  a  colliery  who  Jjad  contracted  to  purcliase 
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entitled  in  such  case  to  have  the  contract  rescinded  ;  and  if  Purchaser's 
the  vendor  be  the  party  in  fault,  the  piirchaser  will,  as  a  ^^^g  "" '"  ''"^  * 
rule,  be  entitled  to  have  his  deposit,  if  any,  returned,  and  to 
a  declai-ation  of  lien  on  the  property  for  the  same  as  well  as  Lien, 
for  his  costs  of  action — even  though  the  contract  contain  or 
incorporate  the  usual  condition  that  any  error,  misstatement 
or  omission  shall  not  annul  the  sale,  nor  entitle  the  pur- 
chaser  to  any  compensation  in  respect  thereof.     It  is  not  Evidence  of 
necessary  that  there  should  be  actual  fraud  in  order  to  entitle  ^^'^^d. 
a  party  to  have  the  contract  rescinded,  if  the  Court  be  of 
opinion  that  it  would  be  unconscientious  for  a  person  to  avail 
himself  of  the  legal  advantage  which  he  has  obtained,  (a) 

The  Court  will  not  in  general  assist  a  person  who  has  Agreement  by- 
obtained  an  agreement  from  another  in  a  state  of  intoxica-  r'^'"'*°V 

<^  .  .  ,  intoxicated. 

tion,  and  on  the  other  hand  it  will  not  assist  a  person  to  get 
rid  of  any  agreement  or  deed,  merely  on  the  ground  of  his 
having  been  intoxicated  at  the  time.  (6)  The  case  is  other- 
wise if  through  the  management  or  contrivance  of  the  person 
who  has  obtained  an  agreement  or  deed,  the  party  from 
whom  the  same  has  been  obtained  was  drawn  into  drink,  (c) 
It  would  appear  to  be  incumbent  on  a  defendant  resisting 
specific  performance  on  the  ground  of  intoxication  to  show 
that  he  had  not,  at  the  time  of  signing  the  agreement,  full 
understanding  or  knowledge  of  what  he  was  doing,  (d) 


an  adjoining  mine  without  disclosing  the  fact  that  they  had  previously 
and  without  authority  gotten  a  considerable  quantity  of  coal  from  under 
it.     See  also  Andrew  v.  Aitlen,  31  \V.  R.  425,  where  a  purcliaser's  solicitors  Forbearing  to 
made  a  note  in  the  margin  of  the  dralt  agreement  to  the  etiect  that  they  answer 
assumed  that  certain  covenants  therein   referred   to   contained   nothing  inquiry, 
unusually  restrictive;  the  vendor's  solicitor  made  no  answer  to  this;  the 
Court,  being  of  opinion  that  the  covenants  were  unusually  restrictive, 
held  that  the  conduct  of  the  vendor's  solicitor  amounted  to  misrepresenta- 
tion, and  refused  specific  performance.      ^V^ 

(a)  Torrance  v.  Bolton,  8  Ch.  124;  Mostyn  v.  W.  Mostyn,  &c.,  Co., 
1  C.  P.  D.  145;  Notiingham,  &c.,  Co.  v.  Butler,  supra;  Brewer  v.  Brown, 
28  Ch.  D.  309. 

(fc)  Shaiv  V.  Tlaclirny,  1  Sm.  &  G.  540,  and  see  Chapter  YII.  In 
Butler  V.  Mulvihill,  1  Bli.  137,  where  a  lease  granted  by  an  intoxicated 
person  was  set  aside,  there  appears  to  have  been  actual  fraud  on  the  part 
of  the  lestee. 

(c)  Johnson  v.  Medlicott,  3  P.  W.  130,  n. 

(d)  Lighffoot  v.  Heron,  3  Y.  &  C.  Ex.  590,  and  see  Birhin  v.  Wing,  Agreement  by 
63  L.  T.  80,  where  Kekewich,  J.,  granted  specific  peiformance  of  an  insane  person. 
agreement  against  the  representatives  of  a  deceased  vendor  who,  though 

subject  to  insune  delusions,  was  held,  notwithstanding  medical  testimony 
to  the  contrary,  to  have  been  sufficiently  sane  to  understand,  and  to  have 
in  fact  understood,  the  nature  of  the  agreement. 

2x2 
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SPECIFIC  PEBFOBMANCE. 


Mistake.  The  Court  will  refuse  specific  performance  of  an  agreement 

when  the  defendant  has  entered  into  it  under  a  mistake,  and 
where  injustice  would  be  done  to  him,  were  performance  to 
be  enforced,  e.g.  where  there  has  been  some  unintentional 
misrepresentation  on  the  part  of  the  plaintiff,  or  where,  from 
the  ambiguity  of  the  agreement,  different  meanings  have 
been  given  to  it  by  the  different  parties,  so  that  there  never 
was  in  fact  a  consensus  ad  idem,  (e)  The  rule  is  otherwise 
where  there  has  been  no  misrepresentation,  and  where  there 
is  no  ambiguity  in  the  terms  of  the  contract.  The  defendant 
cannot,  in  such  case,  be  allowed  to  evade  the  performance  of 
the  agreement  by  the  simple  statement  that  he  has  made  a 
mistake.  (/)  The  erroneous  belief  of  a  defendant  on  the 
point  in  question  must  be  such  a  belief  as  an  ordinary  person 
might  reasonably  entertain  under  the  circumstances.  ((/)  If 
he  will  not  take  reasonable  care  to  ascertain  what  he  is 
buying,  he  must  take  the  consequences.  (Ji) 

Inadequacy  of  price  may  be  an  important  element  upon 
the  question  whether  a  contract  has  been  entered  into  by 
means  of  fraud,  mistake,  or  surprise ;  but  it  is  not,  per  se,  a 
ground  of  defence  to  a  purchaser's  action  for  specific  per- 
formance, (i)  On  the  other  hand,  it  has  been  held  that 
excess  of  value  may,  per  se,  be  a  good  defence  to  a  suit  for 
specific  performance  by  the  vendor ;  but  not  a  ground  for 
rescinding  the  contract,  (j) 

Even  where  a  defendant  might  otherwise  be  able  to  resist 
specific  performance  on  the  ground  of  mistake  as  to  the 
meaning  of  the  agreement,  the  plaintiff  may  be  able  to 
enforce  the  same  if  he  submits  to  adopt  the  construction  con- 
Amendment,  tended  for  by  the  defendant,  (k)  It  may  be  necessary  for 
the  plaintiff  in  a  case  of  this  kind  to  amend  his  particulars 
of  claim  on  the  defendant  filing  a  statement  setting  forth  his 
construction  of  the  agreement. 

(e)  MfiHser  v.  Bach,  6  Ha.  443 ;  Jones  v.  Clifford,  3  Ch.  D.  779  ;  Tamplin 
V.  James,  15  Ch.  D.  217 ;  Willmott  v.  Barber,  15  Ch.  D.  97 ;  Denny  v. 
Hancock,  6  Ch.  1 ;  Brewer  v.  Brown,  28  Ch.  D.  309. 

(/)  Tamplin  v.  James,  supra;  Griffith  v.  Jones,  15  Eq.  279. 

(g)  lb. ;  Powell  v.  Smith,  14  Eq.  85 ;  McKenzie  v.  Hesketh,  7  Ch.  D. 
675. 

(h)  Tamplin  v.  James,  15  Ch.  D.  221. 

(i)  Collier  v.  Brown,  1  Cox,  428. 

(./)  Day  V.  Newman,  2  Cox,  77. 
Injunction.  (7^)  Preston  v.  Luck,  27  Ch.  D.  497,  wliere  the  Court  of  Appeal  granted 

an  interlocutory  injunotion  to  restrain  the  defendant  from  parting  with 
the  property  comprised  in  the  agreement. 


Inadequacy 
of  price. 


Excess  of 
value. 
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Specific  performance  will  be  refused  when  the  result  wovxld  Breach  of 
be  to  compel  a  defendant   trustee  to  commit  a  breach   of  alrreemen't '° 
trust,  (I)  or  to  compel  any  defendant  to  commit  a  breach  of  a   ^ 
prior  agreement  with  another  person,  (to) 


Section  IX. — Liability  of  Vendor  to  show  a  Good  Title. 

When  an  agreement  has  been  entered  into  for  the  sale  of 
real  estate,  the  law  imj^lies  a  liability  on  the  part  of  the 
vendor,  to  show  a  good  marketable  title.     This  liability  may 
be  waived   by  express  agreement  between  the  parties ;  (n)  Agrenment 
but   the  terms  of  any   such   agreement   will   be  construed  waiving  ngnt 

.      ,  .  ,  ,  to  good  title. 

strictly  against  the  vendor. 

If  the  agreement  is  silent  as  to  the  title  to  be  shown,  the  Previous 
legal  implication  that  the  purchaser  is  entitled  to  a  good  '|°"'^/^'^g^  *'f 
title  may  be  rebutted  by  evidence  showing  that,  before  the 
signing  of  the  agreement,  the  purchaser  had  notice  of  defects 
in  the  vendor's  title,  (o)  But  it  is  essential  that  the  pur- 
chaser should  have  knowledge,  not  only  of  the  existence  of 
the  defects,  but  of  the  vendor's  inability  to  remove  them,  (p) 
When,  however,  the  agreement  expressly  provides  that  a 
good  title  shall  be  shown,  the  purchaser  is  entitled  to  insist 
on  a  good  title,  notwithstanding  such  notice,  (q)  In  that 
case  parol  evidence  is  not  admissible  to  show  previous  know- 
ledge on  the  part  of  the  purchaser  of  the  existence  of  the 
defects,  (r) 

A  vendor  who  desires  to  exclude  the  purchaser  from  his  Clear  words 
Common  Law  right  to  have  a  good  title  shown,  must  do  so  .v^fV'  ^  ^ 

(I)  Dance  v.  Goldingham,  8  Ch.  911  ;  Tolson  v.  Slieard,  5  Ch.  D.  19. 

(m)  Willmott  v.  Barber,  15  Ch.  D.  96.     Specific  performance  can  be  Tenant  in  tail ; 
enforced  against  a  vendor  who  is  tenant  in  tail,  but  not  against  his  issue  further 
in  tail  or  a  remainderman  :  Banks  v.  Small,  36  Ch.  D.  722.     See  s.  c.  as  to  assurance, 
the  effect  of  a  covenant  for  further  assurance  by  a  vendor  iu  selling  a 
base  fee. 

(«)  Hume  v.  Pocoek,  1  Ch.  379.  It  has  been  recently  held  by  Keke- 
wich,  J.,  that  a  person  who  contracts  to  sell  only  such  right  or  interest  as 
he  has  in  real  estate  is,  prima  facie,  bound  to  discharge  any  mortgage 
affecting  the  same :  Goold  v.  Birmingham,  etc.,  Bank,  58  L.  T.  560. 

As  to  the  sale  of  pretended  titles  to  real  estate,  see  32  Hen.  8,  c.  9,  8.  2,  Sale  of  pre- 
and  compare  the  same  with  8  &  9  Vict,  c  106,  s.  6,  enabling  a  person  to  tended  title, 
dispose  by  deed  of  a  mere  right  of  entry.     See  also  Kennedy  v.  Lyell, 
15  Q.  B.  D.  496. 

(o)  Be  Gloag,  23  Ch.  D.  320. 

(p)  Ellis  v.  Rogers,  29  Ch.  D.  666. 

(q)  Re  Gloag,  supra. 

(r)  Cato  v.  Thompson,  9  Q.  B.  D.  616. 
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conditions. 
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V.  &  P.  Act, 
1874,  s.  2; 
Conv.  Act, 
1881— 
Lessor's 
title. 


by  explicit  and  clear  words.  Conditions  framed  to  entrap 
or  mislead  an  ignorant  person  will  not  be  binding.  A  con- 
dition is  misleading  (1)  if  it  requires  the  purchaser  to  assume 
what  the  vendor  knows  to  be  false;  (2)  if  it  affirms  that  the 
state  of  the  title  is  not  accurately  known,  when  in  fact  it  is 
known  to  the  vendor,  (s)  But  it  is  not  misleading  by  reason 
of  its  requiring  the  purchaser  to  assume  certain  facts,  if  the 
vendor  believes  those  facts  to  be  true,  even  though  the  con- 
dition is  intended  to  cover  a  flaw  which  goes  to  the  root  of 
the  title.  In  such  a  case  it  is  not  necessary  to  explain  in  the 
condition  the  specific  defect  in  the  title  which  the  condition 
is  intended  to  cover  ;  {t)  but  a  vendor  is  bound,  as  a  rule,  to 
disclose  to  a  purchaser  the  existence  of  an  adverse  claim  (not 
being  idle  or  frivolous)  made  by  a  third  party  to  or  afiecting 
the  property,  (u) 

If  a  vendor  seeks  to  exclude  the  purchaser  by  a  statement 
of  fact,  he  must,  in  absence  of  stipulations  to  the  contrary, 
prove  the  fact  to  be  true,  and  the  statement  of  fact  must  be 
an  honest  and  fair  one  ;  it  must  not,  for  the  purpose  in  hand, 
be  a  part  of  the  truth  only ;  it  must,  so  far  as  that  purpose  is 
concerned,  be  the  truth  and  the  whole  truth,  (v) 

Subject  to  any  stipulation  to  the  contrary  (lo)  contained  in 
the  contract,  it  is  by  the  Vendors  and  Purchasers  Act  1874 
(c.  78)  s.  2,  among  other  things,  enacted  that  "under  a 
contract  to  grant  or  assign  a  term  of  years,  whether  derived 
or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the 
title  to  the  freehold," — and  by  the  Conveyancing  Act  1881 
(c.  41)  s.  3  (x)  that  "  under  a  contract  to  sell  and  assign  a 


Misleading 
conditions  in 
general. 

Misleading 
particulars, 
&c. 

Liability  to 

produce 

underlease. 


(s)  Re  Banister,  12  Ch.  D.  1.31. 

(0  Re  Saiulbash,  1  Ch.  (91)  99 ;  Rest  v.  Hamand,  12  Ch.  D.  1 ;  but 
compare  Edwards  v.  Wickwar,  1  Eq.  68;  Else  v.  E.,  13  Eq.  196. 

(«0  Re  Harris,  W.  ^'.  (94)  19. 

(u)  Re  Banister,  12  Ch.  D.  136.  As  to  misleading  conditions  in  general, 
see  Re  Marsh,  21:  Ch.  D.  11 ;  Denny  v.  Hancock,  6  Ch.  1 ;  Heyivood  v. 
MaUalieu,  25  Ch.  D.  3.57  ;  and  as  to  misleading  particulars  or  descriptions 
of  the  property  sold  :  Torrance  v.  Bulfon.  8  Ch.  118  ;  Re  Arnold,  14  Ch.  D. 
270;  Baskconib  v.  Bechicith,  8  Eq.  100;  Dimmock  v.  Eallett,  2  Ch.  21; 
Jones  V.  Rimmer,  14  Ch.  D.  588  ;  Re  Gerard,  3  Ch.  (94)  295. 

{w)  See  Re  Pursell,  W.  N.  (93)  152. 

(a;)  See  also  sub-s.  8.  It  has  lately  been  held  by  a  Divisional  Court 
that,  having  regard  to  the  terms  of  section  13,  under  a  contract  to  sell 
and  assign  a  term  of  years  derived  out  of  a  leasehold  interest  in  laud,  or 
to  grant  a  lease  for  a  term  of  years  to  be  derived  out  of  a  leasehold  interest 
with  a  leasehold  reversion,  the  intended  assign  or  lessee  has  the  right  to 
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term  of  years  derived  out  of  a  leasehold  interest  in  land,  the 

intended  assign  shall  not  have  the  right  to  call  for  the  title 

to  the  leasehold  reversion."     It  will,  however,  be  competent 

for  an  intended  lessee  or  a  purchaser  to  show  that  the  title 

to  the  reversion  is  bad  ;  (?/)  or  that  the  intending  lessor  or 

vendor  has  mortgaged  his  interest  in  the  property,  in  which 

latter  case  specific  performance  will  be  refused  unless  either 

the  mortgagee  join  in  granting  the  lease  or  making  the 

assignment,  or   unless  the  case  comes   within  s.  18  of  the 

Act  of  1881.  (z)     An   intended  lessee  or  a  purchaser  may  Other 

also,  in  absence  of  any  stipulation  to  the  contrary,  object  to  P'PP"  .7  ^°'"" 

the  title  on  the  ground  that  other  property  is  comprised  in 

the  lease  agreed  to  be  granted  or  assigned,  so  as  to  render 

the  whole  liable   to  be  forfeited   by  reason  of  the   act   or 

default  of  some  person  other  than  himself,  (a)     The  law  in  Conv.  Acts ; — 

this  respect  has  not  been  altered  since  the  passing  of  the  ^  ^^.^^^^^^ 

Conveyancing  Acts.  (6) 

These  statutory  pi  ovisions  have  not  altered  the  rule  stated  Vroo^  aliunde 
in  a  former  part  of  this  wcjrk  (c)  that  a  person  having  notice  mor'taage.   ' 
of  a  title  deed,  is  fixed  with  constructive  notice  of  its  con- 
tents.    Therefore  a  lessee  is  still    fixed   with   constructive  Constructive 
notice  of  his  lessor's  title ;  so  that  if  the  property  has  been 
conveyed  or  leased  to  the  latter  by  a  deed  containing  a  cove- 


call  for  the  lease  under  which  the  intended  assignor   or  lessor   holds : 
GosUng  v.  Woolf,  1  Q.  B.  (93)  39. 

When  an  assign  of  part  of  the  land  comprised  in  a  lease  pays  the  entire  Payment  of 
rent  under  threat  of  distraint,  he  has  no  right  to  contribution  against  an  whole  rent  by 
underlessee  of  the  remainder  of  the  land  :  Johnson  v.  Wild,  44  Ch.  D.  part  owner. 
146. 

{y)  Jones  v.  Watts,  43  Ch.  D.  574,  where  it  was  held  that  the  section  Right  of  way. 
precluded  the  purchaser  from  requiring  the  title  of  the  intended  lessor  to 
a  drive  over  which  he  was  to  grant  a  right  of  way  to   and   from  the 
propertv  agreed  to  be  demised. 

(2)  XVaddell  v.  Wolfe,  L.  R.  9  Q.  B.  515,  where  it  was  held  that  the 
purchaser  was  entitled  to  have  his  deposit  returned.  See  also  Jones  v. 
Clifford,  3  Ch.  D.  779. 

(«)  Darlington  v.  Hamilton,  Kay,  550. 

(h)  Crtsswell  v.  Davidson,  56  L.  T.  811.     See  s.  14  of  the  Act  of  1881  Conv.  Acts, 
(c.  41)  as  amended  by  that  of  1892  (c.  13),  which  imposes  restrictions  on  ]881  and  1892. 
the  right  to  forfeit  leases,  and  extends  the  power  of  the  High  Court  to 
grant  relief  against  forfeiture.     See  also  Barroio  v.  Isaacs,  1  Q.  B.  (91) 
417,  C.  A. ;  Lock  v.  Pearce,  2  Ch.  (93)  271 ;  Hogers  v.  Bice,  2  Ch.  (92) 
170  ;  Ex  parte  Gould,  13  Q.  B.  D.  454 ;  "  Lease  "  in  s.  2,  sub-s.  1,  of  the  <(  Lease." 
Act   of   1892   includes  an   underlease :  Nind  v.  Nineteenth,  &c..  Society,  «  jg  relieved." 
2  Q.  B.  (94)  226.     See  s.  c.  as  to  the  meaning  of  the  worJs  "  is  relieved  " 
in  the  same  sub-section.       C^€^ a( 

(c)  Supra,  p.  503. 
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narit  in  the  usual  form,  proliibitiug  tlie  carrying  on  of  certain 
trades,  a  person  purchasing  or  taking  an  underlease  from 
him  will  be  fixed  with  constructive  notice  of  the  covenant, 
and  will  not  be  able  to  rtsist  an  injunction  to  restrain  the 
breach  thereof,  on  the  ground  that  he  had  no  actual  notice 
or  knowledge  of  its  existence,  or  that  he  accepted  his  lease 
on  the  faith  of  his  lessor's  statement  that  the  property  was 
not  subject  to  any  restrictive  provision  whatsoever,  (rf) 
"Where,  however,  a  person  enters  into  an  agreement  to  take 
an  underlease,  or  to  purchase  an  existing  lease,  he  is  not 
affected  before  completion  with  constructive  notice  of  the 
covenants  contained  in  the  lease,  and  he  is  not  bound  to 
complete  the  contract  if  the  lease  is  subject  to  onerous  cove- 
nants of  an  unusual  character,  unless  before  the  agieement 
was  made,  he  had  a  fair  opportunity  of  ascertaining  for  him- 
self the  terms  of  such  covenants,  (e) 

Although  as  appearing  in  a  former  part  of  this  work,  (/) 
notice  of  a  tenancy  is  notice  of  the  title  of  the  tenant,  this 
rule  does  not  apply  as  between  vendor  and  purchaser ;  for  it 
is  the  duty  of  the  vendor  to  state  the  nature  of  the  tenancy  ; 
and  the  purchaser  is  not  bound  to  make  inquiries  of  the 
tenant  as  to  the  nature  of  his  interest,  though  it  is  both 
prudent  and  usual  so  to  do.  (g) 

When  an  agreement  has  been  entered  into  for  the  sale  of 
leasehold  j)roperty  which  cannot  be  assigned  without  the 
license  of  the  lessor,  it  is  the  duty  of  the  vendor  to  obtain 
the  license  to  assign.  But  it  would  appear  to  be  sxxflficient 
if  the  license  be  obtained  before  the  time  of  completion,  Qi) 
If  the  agreement  be  made  "  subject  to  the  landlord's  approval  " 
and  the  lessor  refuses  his  approval,  the  vendor  is  not  bound 
to  take  legal  proceedings  to  compel  him  to  give  his  license  to 


What  are 
"  usual 
covenants." 


Underlease  to 
contain  same 
covenants  as 
superior 
lease. 


{(l)  Patman  v.  Earland,  17  Ch.  D.    353;  Mogridge    v.    Clajjp,  3  Cli. 

(92)  394. 

(e)  Hyde  v.  Warden,  3  Ex.  D.  72 ;  Eeeve  v.  Berridge,  20  Q.  B.  D.  523. 
Upon  the  question,  what  are  nsnal  covenants?  see  5  Davidtoii's  Pre- 
cedents, 51 ;  Hampshire  v.  Wicliens,  7  Ch.  D.  555 ;  Be  Anderton,  45  Ch.  D. 
476;  Be  Lander,  3  Ch.  (92)  41  (public  house);  Midgley  v.  Smith,  W.  N. 

(93)  120;  Hyde  v.  Warden,  supra;  Strelley  v.  Pearson,  15  Ch.  D.  113 
(mining  lease).  As  to  the  covenants  to  be  inserted  in  an  underlease 
where  the  agreement  provides  that  it  is  to  contain  the  same  covenants, 
&c.,  as  are  contained  in  the  superior  lease,  see  Williamson  v.  W.,  9  Ch. 
729  ;  Haywood  v.  Silber,  30  Ch.  D.  404  ;  Be  Tehb,  W.  N.  (79)  100. 

(  O  P.  503. 

Ol)  Caballero  v.  Henty,  9  Ch.  447,  Dart,  519. 

(/O  Pllis  V.  Bogers,  29  Ch.  D.  661. 
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the  assignment.    It  is  sufficient  if  he  use  all  other  reasonable 
efforts  to  induce  him  so  to  do.  (i) 

Upon  the  principle  stated  above  when  a  sale  is  made  by  a  When  notice 
tenant  for  life  under  the  powers  of  the  Settled  Land  Acts,  it  under  Settled 

•  <>  1  1       L,and  Act  may 

is  sufficient  for  the  protection  of  the  purchaser,  it  by  the  be  given,  &c. 
time  he  comes  to  complete,  there  are  trustees  to  whom  he  may 
pay  his  purchase  money  if  required  so  to  do  under  section  22 
of  the  Act  of  1882  (c.  38),  and  notice  has  been  given  to 
them  under  s.  45,  sub-s.  1 ; — though  under  sub-s.  3,  a 
purchaser  dealing  in  good  faith  with  the  tenant  for  life 
is  not  concerned  to  inquire  respecting  the  giving  of  the 
notice,  (y) 

By  the  Vendors  and  Purchasers  Act,  1874  (c.  78),  s.  1,  a  Right  to  forty 
vendor  of  real  estate  is  now  bound  in  absence  of  agreement  years'  title. 
to  the  contrary,  to  deduce  a  forty  years'  title.     The  purchaser  Evidence 
may  however  obiect  to  the   earlier   title,   if  he   can   show  "^"'"'^^f.^^  *° 

•^  ^  .       ,      .  .       J    .      earlier  title. 

aliunde  that  it  is  bad ;  (Ji)  and  any  stipulation  contained  m  vr  .         c 

a  contract  for  the  purpose  of  limiting  the  period  for  which  a  root  of  title. 
title  is  to  be  shown  must  give  a  perfectly  fair  description  of 
the  nature  of  that  which  is  to  form  the  root  of  title  ;  and  if 
the  root  of  title  is  an  instrument,  whether  a  deed  of  convey- 
ance, commonly  so  called,  or  a  deed  of  settlement,  or  a  will, 
or  whatever  it  may  be,  its  nature  must,  if  that  stipulation  is 
to  have  effect,  be  fairly  and  clearly  stated.  (I)     A  condition  Imperfect 

root. 

{i)  Lehmann  v.  McArthur,  3  Ch.  496.     See  s.  c.  as  to  the  effect  of  a  Consent  not 
covenant  not  to  assign  or  underlet  without  the  lessor's  consent,  with  a  to  be  un- 
qualification  that  the  consent  is  nut  to  be  unreasonably  withheld ;  also  reasonably 
iSear  v.  House,  &c..  Society,  16  Ch.  D.  387 ;  Barrow  v.  Isaacs,  1  Q.  B.  withheld. 
(91)  417. 

Ul)on  the  question  whether  a  lessor  is  entitled  to  exact  a  fine  for  giving  Conv.  Act, 
his  consent,  see  the  Conveyancing  Act,  1892  (c.  13),  s.  3.  1892  ;  fine. 

(j)  Ratten  v.  Russell,  38  Ch.  D.  334. 

{k)  He  Cox,  2  Ch.  (91)  109;  Jones  v.  Watts,  43  Ch.  D.  574;  Smith  v. 
Robinson,  13  Ch.  D.  148 ;  Nottingham,  &g.,  Co.  v.  Butler,  16  Q.  B.  D.  778 ; 
but  see  Re  National,  &c..  Bank,  1  Ch.  (95)  190.    <^^oC 

(0  Re  Marsh,  24  Cli.  D.  22.  It  was  held  by  Maline,  V-C,  in  Bolton  v. 
London  School  Board,  7  Ch.  D.  766,  that  a  purchaser  was  not  entitled  to 
a  forty  years'  title  where  a  conveyance  of  the  property  more  than  twenty 
years  old  contained  a  recital  that  a  former  vendor  was  seised  in  fee  simple. 
The  authority  of  this  case  appears  to  the  Author  to  be  very  questionable. 

This   section  will   nut  exempt  a  vendor  of  leasehold  property  from  Production  of 
liability  tu  produce  the  lease  itself,  even  though  it  be  more  than  forty  lease, 
years  old :  Freud  v.  Buckley,  L.  E.  5  Q.  B.   213 ;   Williams  v.  Spargo, 
W.  N.  (93)  100. 

As  to  the  title  of  trustees  selling  under  depreciatory  conditions  of  sale,  Depreciatory 
see  supra,  p.  479.  conditions. 

As  to  the  effect  of  s.  2  of  the  Vendors  and  Purchiisers  Act,  1874,  relating  Recitals, 
to  recitals  twenty  years  old,  and  on  the  effect  of  s.  3  (3)  of  the  Cou\ey-  y.  &  P.  Act, 
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that   the   abstract   shall   commence   with   a  document  of  a 
specified  date  will  not  compel  the  purchaser  to  accept   an 


s.  2 ;  Conv. 
Act,  s.  3  (3). 
Conv.  Act, 
1881,  ss.  3  (4) 
(6).     Abstract, 
&c.,  of  deeds 
not  in  vendor's 
possession ; — 
performance, 
&c.,  of 
covenants. 
Trusts  kept 
oS  the  title. 

Equitable 
title. 


Presumption  of 
enfranchise- 
ment ; — 
Statute  of 
Limitations. 
Lord  of 
manor,  court 
rolls,  &c. 

Apportion- 
ment of  tithe 
rent-charge. 
Improvement 
expenses  ; — 
P.  Health 
Act,  1875. 
Met.  L. 
Management 
Acts. 

Land  Charges, 
&c.,  Act,  1888. 
Determination 
of  lease ; — 
notice. 
Succession 
duty. 


Vesting 
order ; — 
application  ; — 
costs. 

Destruction, 
&c.,  by  fire — 
insurance  by 
vendor. 


ancing  Act,  1881,  as  to  recitals  of  the  earlier  title,  see  Williams  v.  Spargo, 
W.  N.  (93)  100  ;  Be  Marsh,  supra. 

As  to  the  provisions  of  the  Conveyancing  Act,  1881,  s.  3  (6),  with  reference 
to  the  expenses  of  abstracts,  &c.,  of  documents  not  in  a  vendor's  posses- 
sion, see  Be  Ehsworth,  42  Ch.  D.  23  ;  Be  Johnson,  30  Ch.  D.  42  ;  Re  Moody, 
ib.  344.  See  this  last  case  also  as  to  sub-s.  4,  under  which,  on  the  sale  of 
leaseholds,  the  purchaser  is  to  assume,  on  production  of  the  last  receipt 
for  rent,  that  the  covenants,  &c.,  of  the  lease  have  been  performed  and 
observed. 

When  the  abstract  shows  that  a  mortgage  has  been  made  to  a  person 
as  beneficial  owner ;  but  has  been  so  dealt  with  according  to  the  practice 
of  conveyancers  as  to  keep  notice  of  a  trust  oif  the  title,  the  purchaser  is 
not,  on  that  account,  entitled  to  make  any  inquiry  as  to  any  such  trust : 
Be  Harman,  24  Ch.  D.  726. 

Upon  a  sale  under  the  order  of  the  Court,  the  purchaser  will  not  be 
compelled  to  accept  an  equitable  title  without  the  legal  estate  being  got 
in,  except,  perhaps,  in  the  case  where  a  dry  legal  estate  is  outstanding 
in  an  infant :  Freeland  v.  Pearson,  7  Eq.  246. 

Upon  the  question  when  enfranchisement  of  land  formerly  copyhold 
will  be  presumed  after  having  been  for  many  years  treated  as  freehold, 
and  as  to  a  title  depending  on  the  Statute  of  Limitations,  see  Be  Lidiard, 
42  Ch.  D.  254. 

Upon  the  question  whether  the  lord  of  a  manor  is  bound,  on  enfran- 
chisement of  copyhold,  to  give  an  acknowledgment  of  the  right  to  pro- 
duction and  delivery  of  copies  of  the  title  deeds  relating  to  the  manor, 
see  Be  Agg-Gardner,  25  Ch.  D.  600.  As  to  the  right  to  inspect  the  court 
rolls  after  enfranchisement,  see  the  Copyhold  Act,  1894  (c.  46),  s.  62. 

A  vendor  is  not  bound  to  apportion  tithe  rent-charge  between  the 
property  sold  and  other  property :  Be  Ehsworth,  42  Ch.  D.  53. 

As  to  the  rights  of  vendor  and  purchaser  in  re?pect  of  improvement 
expenses  under  the  Public  Health  Act,  1875  (55),  s.  150,  see  Be  Bettes- 
ivorth,  37  Ch.  D.  535 ;  under  the  Metropolis  Local  Management  Acts, 
Fgg  v.  Blayney,  21  Q.  B.  D.  107.  See  also  supra,  p.  625.  A  charge  in 
respect  of  such  expenses  under  s.  257  of  the  former  Act  does  not  require 
registration  under  the  Land  Charges  Eegistratiou  Act,  1888  (c.  51) :  Beg. 
v.  V.  B.  of  Land  Begidry  Office,  24  Q.  B.  D.  178. 

Upon  the  question  what  is  a  sufficient  notice  to  determine  a  lease,  see 
Bury  V.  Thompson,  1  Q.  B.  (95)  696.     '^-^d^ 

A  purchaser  of  an  estate  or  interest  in  possession  is  entitled  to  call 
upon  the  vendor  to  clear  off,  before  completion,  any  succession  duty 
payable  on  the  property ;  and  if  the  purchase  be  made  from  a  tenant  for 
life  and  the  remainderman,  the  purchaser  is  entitled  to  have  the  estate 
cleared  from  the  duty  which  will  be  payable  on  the  death  of  the  tenant 
for  life.  The  rule  is  different  in  this  latter  respect  in  the  case  of  a  pur- 
chase of  a  roversionary  interest :  Be  Kidd,  1  Ch.  (93)  698 ;  but  as  to 
settled  estates,  see  s.  42  of  the  Succession  Duty  Act,  1853  (c.  51);  Be 
Warner,  17  Ch.  D.  711.     See  also  the  Finance  Act,  1894  (c.  30). 

When  a  vesting  order  is  necessary  in  order  to  complete  a  vendor's  title 
under  an  ordinary  contract  for  sale,  the  purchaser  is,  in  absence  of  stipu- 
lation to  the  contrary,  the  party  to  present  the  necessary  petition  for  that 
purpose ;  and  the  vendor  must  pay  the  purchaser's  costs  in  relation 
thereto:  Bradley  v.  Munton,  16  B.  294  ;  Ayles  v.  Cox,  17  B.  584.  But  in 
the  case  of  a  contract  under  the  Lands  Clauses  Consolidation  Act,  these 
cjsts  must  be  paid  by  the  purchasers  :  Be  Liverpool,  A:c.,  Act,  5  Eq.  282. 

If  a  person  agrees  to  purchase  land  and  buildings,  and  the  buildings 
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imperfect  root  of  title  ;  nor  apparently  preclude  him  from 
requiring  the  production  of  recited  instruments  of  a  suspicious 
character,  (in)     If  the  root  of  title  to  freehold  property  be  a  Seisin  of 
will,  the  vendor  is,  in  absence  of  stipulation  to  the  contrary,  testator. 
bound  to  prove  the  seisin  of  the  testator. 

When  time  is  not  of  the  essence  of  the  contract,  a  vendor  Time  within 
is,  in  general,  allowed  in  the  Chancery  Division,  up  to  the  date  which  good 
of  the  Chief  Clerk's  Certificate  to  complete  a  title  which  was  shown 
imperfect  at  the  date  of  the  contract ;  (n)  but  this  rule  does  Vendor  havin? 
not  apply  when  he  had  originally  no  interest  in  the  pro-  no  interest. 
perty  ;  and  in  such  a  case,  he  will  not  be  entitled  to  specific 
performance,  even  though  he  should  afterwards   acquire  a 
good  title  thereto,  (o) 

When  a  person  sells  property  which  he  is  neither  able  to  Right  to 
convey  himself,  nor  has  the   power   to   compel   any    other  repudiate 
person  to  convey,  the  purchaser,  as  soon  as  he  finds  that  to 
be  the  case,  is  entitled  to  repudiate  the  contract,  {p)     But  Defect  only  a 
where  the  defect  is  simply  one  of  conveyance,  and  time  is  matter  of 
not  of  the  essence  of  the  contract,  the  purchaser  is  not  in  ^.j.  ' 


are  afterwards  destroyed  or  damaged  by  fire,  the  loss  will  fall  upon  him- 
self, and  not  upon  the  vendor ;  and  he  will  not,  in  absence  of  stipulation 
to  that  effect,  be  entitled  to  the  benefit  of  an  insurance  effected  by  the 
vendor:  Raynor  v.  Preston,  18  Ch.  D.  1 ;  Castellain  v.  Preston,  11  Q.  B.  D. 
380 ;  Edwards  v.  West,  7  Ch.  D.  858.  But  see  14  Geo.  3,  c.  78,  s.  73,  14  Geo.  3, 
entitling  a  person  interested  in  houses  or  buildings  in  the  metropolis  and  c.  78  s.  73. 
other  places  within  the  Bills  of  Mortality,  to  require  insurance  moneys 
to  be  applied  towards  reinstating  the  same,  also  Westminster,  &c.,  Office  v. 
Glasgow,  &c..  Society,  13  App.  699. 

As  to  tlie  right  of  a  purchaser  to  insist  upon  the  stamping  of  deeds  Stamping  of 
forming  part  of  the  title,  see  lie  Birkhech,  &c..  Society,  24  Ch.  D.  119,  and  deeds, 
the  Customs,  &c.,  Act,  1888  (c.  8),  s.  20,  repealed  and  re-enacted  by  the 
Stamp  Act,  1891  (c.  39),  s.  117. 

A  vendor  is  not  bound  to  answer  an  inquiry  by  the  purchaser  whether  Inquiry  as  to 
he  is  aware  of  any  incumbrance,  &c.,  affecting  the   property,  but  not  incumbrances, 
disclosed  by  the  abstract :  Be  Ford,  10  Ch.  D.  365. 

As  to  s.  Go  of  the  Conveyancing  Act,  1881,  giving  power  to  enlarge  the  Conv.  Act, 
residue  of  a  long  term  into  a  fee  simple,  see  Be  Chapman,  29  Ch.  D.  1007.  1881,  s.  65 ; 

(m)  Phillips  V.  Caldcleugh,  L.  K.  4  Q.  B.  159;  Dart,  172.  Enlargement. 

(ii)  Jenkins  v.  Hiles,  6  Ves.  654. 

(o)  General,  &c.,  Association  v.  Botiffler,  41  L.  T.  719.  See  also  Botc- 
man  v.  Hyland,  8  Ch.  D.  588 ;  Duke  of  Marlborough  v.  Sartoris,  32  Ch.  D. 
616. 

(j))  Forrer  v.  Nash,  35  B.  171 ;  Brewer  v.  Broadwood,  22  Ch.  D.  109 
(contract  to  purchase  agreement  for  lease  which  turned  out  to  be  void-  Lease  voidable 
able  at  the  will  of  a   third  party) ;  Ellis   v.  Rogtrs,  29    Ch.    D.  671 ;  by  third 
Farnham,  &c.,  Co.  v.  Hunt,  68  L.  T.  440;  Bellamy  v.  Debenham,  1  Ch.  pai'ty. 
(91)  420;    King   v.   Chamherlaijn,  W.  N.   (87)  158;   Saxhy   v.  Tliomas, 
63  L.  T.  695,  on  appeal  64  L.  T.  65;   Weston  v.  Savage,  10  Ch.  D.  736; 
Phillipsoii  v.  Gibbon,,  6  Ch.  428. 
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general  entitled  to  repudiate  after  the  day  fixed  by  the  con- 
tract for  completion,  until  he  has  given  the  vendor  notice  to 
remove  the  defect  within  a  reasonable  time,  and  the  vendor 
has  failed  to  do  so.  (5)  If  a  vendor  show  a  good  title  to 
the  property,  but  subject  to  a  mortgage,  his  liability  to 
procure  the  concurrence  of  the  mortgagee  is  a  mere  matter 
of  conveyance  and  not  of  title,  (r) 
Substitution  of  When  a  vendor  cannot  show  a  good  title,  he  has  no  right 
to  compel  the  purchaser  to  accept  a  conveyance  from  some 
other  person  who  can — e.g.  if  trustees  purport  to  sell  in 
exercise  of  a  power  of  sale  which  they  do  not  possess,  thej'' 
cannot  turn  round  and  compel  the  purchaser  to  accept  a 
conveyance  from  a  tenant  for  life  under  the  powers  of  the 
Settled  Land  Act.  (s) 

iq)  Hatton  v.  Bussell,  38  Ch.  D.  334 ;  Hudson  v.  Bud;  7  Ch.  D.  688. 
Upon  the  execution  by  a  woman  married  since  the  Married  Women's 
Property  Act,  1^82,  of  a  disentailing  deed,  or  a  deed  to  enlarge  a  base 
fee  into  a  fee  simple  absolute,  the  concurrence   of  her  husband  is  not 
necessary  :  Re  Drummond,  1  Ch.  (91)  524.    ^«/fl^ 

Upon  the  question  when  a  power  of  or  trust  for  sale  of  real  estate  will 
be  implied  in  an  instrument  of  trust,  see  Tail  v.  Latlibury,  1  Eq.  174 ; 
Re  Garnet  Orme,  25  Ch.  D.  595. 

If  a  vendor  or  a  recent  owner  of  the  property  be  an  undischarged 
bankrupt,  the  title  will  not  be  forced  upon  an  unwilling  purchaser :  Re 
New,  d-c.  Association,  2  Ch.  (92)  138  ;  Re  Clarl;,  2  Q.  B.  (94)  393 ;  Re 
Fooley,  8  Ch.  D.  367.  See  also  the  Bankruptcy  Acts,  1883  (c.  52),  s.  55, 
and  1890  (c.  71),  s.  13.  As  to  the  power  f  f  a  trustee  in  bankruptcy  to 
disclaim  mortgaged  property,  see  the  Bankruptcy  Acts,  1883  (c.  52), 
8.  55,  and  1890  (c.  71),  s.  13:  Re  Morgan,  22  Q.  B.  D.  592;  Re  Smith, 
25  ib.  536. 

As  to  the  power  of  a  debtor  whose  affairs  have  been  arranged  under  a 
composition  or  scheme  in  bankruptcy  to  deal  with  his  property,  see  the 
Bankruptcy  Act,  1890,  s.  3,  Re  Kearley,  7  Ch.  D.  615;  Re  McHenry, 
21  Q.  B.  D.  584.  As  to  the  registration  of  deeds  of  arrangement,  see 
50  &  51  Vict.  c.  57,  51  &  52  Vict.  c.  51,  ss.  7-9,  53  &  54  Vict.  c.  24. 

As  to  the  power  of  liquidators  to  sell  and  convey  the  property  of  an 
unregistered  company,  see  Re  Ebsworth,  42  Ch.  D.  23  ;  Re  Britannia,  &c.. 
Society,  63  L.  T.  304 ;  Re  Bowling,  W.  N.  (94)  224. 

Upon  the  question  how  far  the  existence  of  debentures  creating  a 
floating  secm'ity  on  the  property  of  a  company  prevents  their  dealing 
with  the  property,  and  as  to  the  rights  of  a  purchaser  of  such  property, 
see  Re  Home,  29  Ch.  D.  736. 

(r)  Greaves  v.  Wilson.  25  B.  298. 

(s)  Re  Bryant,  44  Ch.  D.  218 ;  Re  Thompson,  44  Ch.  D.  492  ;  Re  Head, 
45  Ch.  D.  319;    Bellamy  v.  Behenliam,  1  Ch.  (91)  412;    but  see  Long  v. 
Crossley,  13  Ch.  D.  388. 
Settled  Land         When  a  tenant  for  life  whose  consent  is  necessary  for  the  exercise  of  a 
Act,  1882  ; —    power  to  sell  real  estate  has  incumbered  his  life  estate  and  become  bank- 
bankrupt  rupt,  his  consent  to  the  sale  can  and  must  still  be  given  ;  but  a  good  title 

tenant  for  cannot  be  made  without  the  concurrence  also  of  the  incumbrancers  and  of 

life,  &c.  the  trustee  in  the  bankruptcy  :  Re  Bedingfeld,  2  Ch.  (93)  335. 

Lease  not  -^  lease  granted  by  a  person  who  is  in  fact  tenant  for  life  and  in 

referring  to       accordance  with  the  requirements  of  the  enabling  sections  of  the  Settled 
Act. 


Disentailing 
deed  by 
married 
woman. 

Implied 
power  of  sale, 
&c. 

Undischarged 
bankrupt ; — 
&c. 


Disclaimer  by 
trustee  in 
bankruptcy. 

Deeds  of 

Arrangement 

Acts. 

Unregistered 

company. 

Floating 
security ; — 
company. 
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The  taking  of  possession  of  the  property  by  the  purchaser  Possession ; — 
after  the  delivery  of  the  abstract  of  title,  and  with  the  con-  ^^^^^J'  ^"'^^  ° 
sent  of  the  vendor,  amounts  prima  facie  to  an  acceptance  of 
the  title.     This  presumption  may  be  rebutted  by  circum- 
stances showing  that  it  was  not  intended  by  the  parties  to 
have  that  effect,  {t)     But  there  is  in  this  respect  a  broad  Defect  which 
distinction  between  cases  where  the  obiections  to  the  title  of  '^•'"  ^f.  , 

Till  T         remedied. 

which  the  purchaser  has  notice  are  removable  by  the  vendor, 
and  cases  in  which  they  are  irremovable.  There  will,  in 
general,  be  no  waiver  in  the  former  case,  but  there  may  in 
the  lattei".  (u) 


Section  X. — Rents,  Interest,  and  Outgoings. 

When  a  purchase  is  not  completed  on  the  day  fixed  for  Time  fixed  for 
that  purpose,  the  purchaser  is,  in  absence  of  express  stipula-  comjiletiou. 
tion,  entitled  to  the  rents  and  profits,  if  any,  of  the  property 
from  that  day  ;  and  is  thenceforth  liable  for  the  outgoings.  («) 


Land  Acts  will  be  valid,  though  it  contain  no  reference,  to  those  sections, 
and  though  the  lessor  purport  to  demise  as  absolute  owner,  MorjriiJge  v. 
Clapp,  3  Ch.  (92)  3^2,  and  though  there  were  no  trustees  to  whom  noti^'o 
could  be  given  under  s.  45  of  the  Act  of  1882,  or  s.  5.  of  tliat  df  1884 
(c.  18) — i.e.  provided  the  lessee  has  dealt  with  the  lessor  in  good  faith  : 
ib.     See  also  s.  54  of  the  former  Act. 

A  lease  granted  by  the  tenant  for  life  for  the  purpose  of  conferring  a  s.  53. 
benefit  on  a  third  party  at  the  expense  or  to  the  injury  of  the  remainder- 
man is  invalid,  and  liable  to  be  set  aside :  Sutherland  v.  S.,  3  Ch.  (93)  169. 
The  same  observation  applies  to  a  lease  wliereby  a  right  of  way  is  granted 
over  the  park  and  lands  usually  occupied  with  the  principal  mansion 
house  without  the  consent  of  the  trustees  of  the  settlement,  or  an  order  of 
the  Court :  ib.     See  also  the  Act  of  1890  (c.  69)  s.  10.       <7^^ 

(0  Hijde  V.  Warde7i,  3  Ex.  D.  80. 

(m)  In  Be  Gloarj,  23  Cli.  D.  327,  Fry,  J.,  referring  to  this  distinction, 
says,  ''  For  instance,  if  the  purchaser  takes  possession,  knowing  that  the 
vendor  has  mortgaged  the  property,  this  will  not  amnunt  to  a  waiver  of 
his  right  to  have  the  mortgage  paid  ofl'  by  the  vendor.  On  the  other 
liand,  if  a  purchaser  knew  that  the  estate  which  he  had  agreed  to  pur- 
chase was  subject  to  a  right  of  sporting  over  it,  vested  in  some  third 
person  over  whom  the  vendor  hnd  no  control,  taking  possession  by  the 
purchaser  with  knowledge  of  the  existence  of  this  right,  would  be  a 
waiver  of  his  right  to  c.ill  for  the  release  of  the  sport  ng  right,  or  to 
repudiate  his  contract,  if  it  could  not  be  released."  The  objection  in  the 
former  case  is  a  mere  matter  of  conveyance  :  Greaves  v.  Wilson,  25  B.  290. 

(")  Upon  the  question  what  are  outgoings  payable  under  the  usual  «  Outfoincrs.'* 
condition  by  a  vendor  up  to  the  day  appomte  1  tor  completion,  see  Laioes 
V.  Gibson,  1  Eq.  135 ;  Midgiey  v.  Coppoch,  4  Ex.  D.  309  ;  Re  Crawley, 
28  Ch.  D.  431  ;  Aldridge  v.  Feme,  17  Q.  B.  D.  212;  Be  Bettesworth, 
37  Ch.  D.  535;  Egq  v.  Blayney,  21  Q.  B.  D.  107;  Badcoch  v.  Hunt, 
22  Q.  B.  D.  145  ;  Smith  v.  Robinson,  2  Q.  B.  (93)  53. 
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He  is  also  liable  in  like  manner  for  interest  from  that  day  at 

4  per  cent,  on  the  jrarchase  money  or  the  unpaid  balance 

Interest  on       thereof,  (w)  and  to  the  like  interest  by  way  of  damages  on 

valuation.         ^^^  value  of  any  timber,  chattels,  or  other  matters  agreed  to 

Occupation       be  taken  at  a  valuation,  (oj)     If  the  vendor  has  remained  in 

^'™'"  actual   occupation  after  the  time  fixed   for  completion,  he 

Reversion.        must  pay  to  the  purchaser  a  fair  occupation  rent,  (v/)     In  the 

case  of  a  reversion,  the  wearing  out  of  the  previous  estate  is 

equivalent  to  possession  or  receipt  of  rents. 

No  time  fixed        When  no  time  has  been  fixed  for  completion,  the  purchaser 

for  completion.  |g^  ^^  ^  -^^^q  and  in  absence  of  express  stipulation,  bound  to 

pay  interest  from  the  time  when  he  takes  possession,  (z)  or 

when  he  might  prudently  have  taken  possession,  supposing 

it  to  have  been  offered  to  him — i.e.  upon  the  vendor  showing 

a  good  title,  (a) 

When  pur-  The  like  rule  would  appear  to  hold  when  the  amount  of 

fixed^b™*'"^^      the  purchase  money  has  been  determined  by  arbitration  or 

arbitration, &c.  by  the  verdict  of  a  juiy  under  the  provisions  of  the  Lands 

Clauses  Consolidation  Act.  (b)     He  is  so  liable  even  if  the 

land  be  untenanted. 

Default  of  The  rule  is  different  if  the  delay  in  completion  has  been 

^^^  °^*  occasioned  by  the  vendor,  and  the  interest  exceeds  the  rents. 

In  such  case  he  will  not  be  entitled  to  interest ;  but  ho  will 

be  entitled  to  the  interim  rents  and  profits,  (c) 

"Delay  from         Under  the  usual  condition  binding  the  purchaser  to  pay 

any  cause.         interest  on  the  purchase  money,  if  from  any  cause  whatever 

the  purchase  money  shall  not  be  paid  on  the  day  appointed 

for  completion,    the   purchaser   must   pay   interest   on   the 

purchase  money  if  the  delay  has  arisen  from  the  state  of  the 

title,  (d)  but  not  if  it  has  arisen  from  the  wilful  default  of 

(w)  Esdaile  v.  Steinlienson,  1  S.  &  S.  123;  Jones  v.  Mudd,  4  Euss.  118. 

(«;)  Marsh  v.  Jones,  40  Ch.  Div.  563. 

ly)  Met.  Ry.  Co.  v.  Be/ries,  2  Q.jB.  Div.  387;  Leggott  v.  Met.  Ry.  Co., 
5  Ch.  716. 

(z)  Ballard  v.  Shuft,  15  Ch.  D.  122. 

(a)  Carrodus  v.  Sharp,  20  B.  58;  Re  Pigott,  18  Ch.  D.  150. 

(6)  Re  Pigott,  suyra;  Re  Spencer  Bell,  33  W.  E.  771 ;  but  see  Catling 
V.  G.  N.  Ry.  Co.,  18  ib.  121,  where  it  was  held  by  the  Court  of  Appeal 
that  a  vendor  was  only  entitled  to  interest  from  the  time  when  the  amount 
was  settled  by  arbitration,  and  was  bound  to  pay  the  outgoings  up  to  that 
time.  See  also  observations  of  Chitty,  J.,  on  cases  mentioned  in  Re  Shaiv, 
27  Ch.  D.  619. 

(c)  Esdaile  v.  Stephenson,  1  S.  &  S.  123;  Jones  v.  Mudd,  4  Euss.  118. 

(d)  Shericin  v.  Shak.-'pear,  5  D.  M.  &  G.  517 ;  Mo7iro  v.  Taylor,  3  M.  &  G. 
713.  See  also  Williams  v.  Glenton,  1  Ch.  200  (deiith  of  vendor  having 
dii vised  his  property  to  infants);  Herbert  v.  Salisbury,  d:c.,  Co.,  2  Eq.  221. 
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the  vendor,  (e)  In  cases  of  this  kind  the  purchaser  is  bound,  Appropriation 
if  he  desire  to  relieve  himself  from  liability  to  interest,  to  l^oQey'' 
appropriate  the  money  to  the  puichase,  and  give  notice  to 
the  vendor  that  it  is  lying  idle,.or  has  been  placed  on  deposit 
in  a  bank — in  which  case  he  will  only  be  liable  for  the 
interest,  if  any,  allowed  by  the  bank ;  but  such  a  notice  is  of 
course  nugatory  if  the  vendor  is  not  in  default.  (/) 


Section  XL — Bight  to  Damages. 

A   plaintiif  in   whose   favour   the   Court   grants   specific  Damages  in 
performance  is  not  entitled  to  damages  in  addition,  unless  he       '^'""  **' 

•■■  ....  specific 

can  prove  that  he  has  sustained  special  injury  by  the  breach  performance. 
of  the  agreement — e.g.  damages  in  the  nature  of  compensa- 
tion for  loss  of  expected  profits  of  trade,  {g) 

When   a   purchaser    makes    default   in   payment    of    his  Defaultincr 
purchase  money,    the  vendor  is  entitled,  even  without  an  T'"'"''"^^'-''' '~ 

.       ,      .  ,  „  ,  right  to  re-sell. 

express  stipulation  to  that  effect,  to  re-sell  the  property,  and 
to  claim  by  way  of  damages  the  deficiency  in  price,  if  any, 
on  the  re-sale,  as  well  as  the  expenses  incurred  by  him.  (/i) 

(e)  Be  Monckton,  27  Ch.  D.  555  ;  Re  Wilson,  3  Ch.  (94)  546 ;  Ee  Hpiling, 

3  Cli.  (93)  269 ;  Re  Mai/or  of  London,  2  Ch.  (94)  524.  In  Re  Young, 
31  Ch.  Div.  168,  it  was  held  that  the  delay  caused  by  a  vendor  goinoj 
abroad  two  days  before  the  time  appointed  for  completion  was  such  wilful 
default  as  to  excuse  a  purchaser  from  payment  of  interest  for  a  period 
proportionate  to  the  delay.  But  in  Sherwin  v.  Shakspear,  5  D.  M.  &  G. 
517,  it  was  held  that  the  non-delivery  of  a  complete  abstract,  at  the  time 
fixed  by  the  conditions,  would  not  of  itself  exempt  the  purchaser  from 
payment  of  interest ;  but  that  in  fixing  tiie  period  for  the  payment  of 
interest,  the  delay  caused  by  negotiations  ending  in  an  alteration  of  the 
agreement  ought  to  be  regarded.      ^e/eC 

(/)  Re  Riley.  34  Ch.  D.  386 ;   Kershaw  v.  K.,  9  Eq.  56. 

(gr)  Chinnock  v.  M.  of  Ely,  2  H.  &  M.  232,  reversed  on  another  point 

4  D.  J.  &  S.  638  ;  Jaques  v.  Millar,  6  Ch.  D.  153  (overruled  on  another 
point  by  Marshall  v.  Berridge,  19  Ch.  Div.  2H3);  Royal,  &c.,  Society  v. 
Bomash,  35  Ch.  D.  396.  The  repeal  of  Lord  Cairns'  Act  (21  &  22  Vict, 
c.  27)  by  46  &  47  Vict.  c.  49  has  not  dimini.shed  tlie  power  of  the  Chancery 

Division  to  award  damages :  Sayers  v.  Collyer,  28  Cli.  Div.  103;  but  it  lias  Power  of  Ch. 

now  a  much  wider  power  than  that  conferred  on  the  Court  of  Chancery  by  D.  to  award 

the  repealed  Act.     The  Court  may  now  grant  relief,  partly  by  way  of  damages. 

specific  performance  and  partly  by  way  of  damages,  or  by  way  of  damages 

alone  instead  of  specific  performance  in  whole  or  in  part :  Elmore  v.  Pirrie, 

57  L.  T.  333  ;  Foster  v.  Wheeler,  38  Ch.  Div.  130  ;  Pearl,  &c.,  Co.  v.  Buften- 

shaw,  W.  N.  (93)  123.     But  where  the  requirements  of  the  Statute  of 

Frauds  have  not  been  complied  with,  there  can  be  no  right  to  damages  on  Part  per- 

the  ground  of  part  performance,  if  tlie  Court  is  of  opinion  that  specific  formance. 

performance  ouirht  not  to  be  enforced  :  Lavery  v.  Purcell,  39  Ch.  D.  518. 

(h)  Noble  V.  Edwardes,  5  Ch.  Liv.  378.  The  purchaser  is  liable  to  have 
the  deposit  forfeited  by  reason  of  his  default  in  completing  witliin  a 
reasonable  time,  even  if  the  contract  contain  nj  stipulation  to  that  cfl'ect : 
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Amount  of  When  a  person  enters  into  a  contract  for  the  sale  of  real 

uainages ;   loss        ,    ,       -,  •  ,t      ,    -,        ■,  ■   •,  •  p 

of  baro-ain.        estate,  knowing  that  he  has  no  title  to  it,  nor  any  means  ot 

acquiring  a  title,  it  would  appear  that  the  purchaser  may 

recover  damages  against  him  by  action  in  the  nature  of  an 

action  of  deceit,  for  the  loss  of  his  bargain,  (i)     But  where  a 

person   has  bond  fide  entered  into   such   a   contract,  and  is 

unable  to  make  a  good  title,  the  purchaser's  right  to  damages 

is  confined  to  the  expenses  incurred  by  him  in  reference  to 

the  agreement,  and  in  investigating  the  title  and  otherwise  ; 

Return  of         and  he  is  also  entitled   to  the  return   of   his   deposit  with 

deposit.  interest  thereon  at  the  rate  of  4  per  cent,  per  annum,  and  in 

'   general  to  the  costs  of  an  action  for  specific  performance  or 

fur  damages;  (j)  but  these  rights  are  liable  to  be  controlled 

by  the  express  terms  of  the  contract,  (/c) 


Eoioe  V.  Smith,  27  Ch.  D.  89;  Moeser  v.  Whiter,  L.  K.  6  C.  P.  120.  But 
Relief  against  if  such  a  Btipulation  amounts  to  a  penalty,  the  Court  may  relieve  against 
penalty.  it  on  payment  of  the  purchase  money  with  interest :  Be  Dagenham  Bock 

Co.,  8  Oh.  1025. 
Penalty  or  Upon  the  question  whether  a  sum  of  money  agreed  to  be  paid  is  to  be 

liquidated  considered  as  a  penalty  or  as  liquidated  damages,  see  Protector,  dx.  Go.  v. 

dauiaees    ^^"^Grice,  5  Q.  B.  Div.  592;    WaUis  v.  Smith,  21  (Jh.  Div.  243;  Law  v.  L.  B. 
'  of  Bedditch,  1  Q.  B.  (92)  127,  C.  A. 

In    Kingdon  v.  Kirk,  87  Ch.  D.  141,  where  judgment  was  taken  by 

default  against  a  defendant  who  did  not  appear,  North,  J.,  refused  to 

make  a  declaration  that  the  plaintift'  (a  vendor)  was  entitled  to  forfeit  the 

deposit  and  re-sell  the  property,  except  on  the  terms  of  his  paying  the 

costs  of  the  action  ;  and  see  Soper  v.  Arnold,  14  App.  429,  where  the  deposit 

had  on  the  purchaser's  default  been  forfeited  uuder  the  usual  condition ; 

it  was  held  that  the  purchaser  was  not  entitled  to  recover  the  deposit  in 

an  action  brought  by  him,  upon  its  being  discovered  by  the  vend(jr  tliree 

years  later  that  he  himself  had  no  title. 

Statute  of  -^  purcl.aser  who  repudiates  a  contract  to  purchase  real  estate  on  the 

Frauds  •  ground  that  it  does  not  comply  with  the  requirements  of  the  Statute  of 

leoosit'  Frauds  cannot  recover  his  deposit  from  a  vendor  who  is  willing  to  perform 

^  '    *  the  contract:  Thomas  v.  Brown,  1  Q.  B.  D.  714. 

Defendant  to  When  a  purchase  has,  owing  to  the  default  of  the  vendor,  not  been 

action  for  completed,  the  purchaser's  right  of  action  for  the  recovery  of  the  deposit 

recovery  of        must  be  brouglit  against  the  vendor,  if  it  has  been  paid  to  him  personally 
denosit  ^^  *^*  ^  third  party  as  his  agent  us  such ;  but  if  it  has  been  paid  to  the 

"  '    '  third  party  in  the  character  of  a  stakeholder,  then  the  action  must  be 

brought  against  the  third  party :  Ellis  v.  Goulton,  1  Q.  B.  (9;:i)  350. 
(i|  Bain  v.  Fothergill,  L.  R.  7  H.  L.  159. 

( /)  lb. ;  Bedgrave  v.  Hurd,  20  Ch.  Div.  1  ;  Be  Hurgreaves,  32  Ch.  Div. 

459;  Be  Bryant,  44  Ch.  Div.  218;  Compton  v.  Bughy,  1  Ch.  (92)  321; 

Pamases  to        Bearl,dc.,  Co.  v.  Buttemlunv,  W.  N.  (93)  123.     In  the  Ch.  D.  the  damages 

date  of  certifi-  are  assessed  down  to  the  date  of  the  C.  C.'s  certificate,  R.  S.  C,  O.  36, 

cats.  r.  58  :  Bole  v.  Chard  Union,  1  Ch.  (94)  293. 

Sale  pendtnte         (h)  In  Bipgrave  v.  Case,  28  Ch.  Div.  35(5,  a  vendor  commenced  an  action 

lite ;  damages,  claiming  specific  peiformance  or,  in  tlie  alternative,  payment  of  the  sum 

of  £100  as  liquidated  damages  wiiich  was  payable  by  eith<  r  party  who 

sliould  make  default  in  perfcjrming  the  iigrecment  sought  to  be  enforced. 
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The    like   iiile   applies,  so  far  as  the  circumstances  will  Agreement  for 
admit,  where  a  person  has  no  title  to  grant  a  right  of  way,  (I)  ^'^^^^^  ^'^■ 
or  a  lease  in  pursuance  of  an  agreement  hond  fide  entered 
into  by  him  to  that  effect,  (m) 

Section  XII. — Liability  of  Vendor  to  preserve  the  property  until 
completion  of  the  Purchase. 

When  a  binding  contract  has  been  entered  into  for  the  Equitable 
purchase  of  real  estate,  the  equitable  interest  at  once  passes  ■'^^'^I'sst  under 
to  the  purchaser,  subject  to  the  payment  of  the  purchase 
money ;  (?i)  and  the  vendor  is  said  to  become  a  trustee  of  the 
property  for  the  purchaser  ;  while  the  purchaser  is  sometimes 
said  to  be  a  trustee  for  the  vendor  of  the  purchase-money, 
with  any  interest  payable  thereon ;  but  a  vendor  is  not  a  Fiduciary 
trustee  in  the  fullest  sense  of  the  term.     He  has  peculiar  relation, 
duties  of  a  fiduciary  character,  but  with  a  paramount  right 
to  protect   his   own   interest  as  a  vendor,  (o)     If,  pending  Wilful  default; 
delay  in  completing  the  purchase,  the  vendor  is  guilty  of '^^^^P''^^*^°^» 
wilful  default  in  allowing  the  property  to  be  untenanted,  or 
to   fall   into   a   state   of    dilapidation,    or   to   be   otherwise 
damaged  even  by  the  acts  of  a  stranger,  he  will  be  liable  to 
the  purchaser  for  the  loss  thereby  sustained,  and  to  have 
the  amount  thereof  deducted  from  the  purchase-money,  (p) 

The  pliiintifl'  sold  the  property,  the  subject  matter  of  the  action  pendente 
lite,  and,  witliout  having  made  any  amendment,  asktd  at  the  trial  for 
payment  of  the  £100.  The  action  was  dismissed  on  the  ground  that,  upon 
the  pleadings,  the  plaintiff  had  no  alternative  right  to  damages  until 
there  had  been  default  by  the  defendant  in  specifically  performing  the 
agreement  and  that  the  plaintiff  had  rendered  this  impossible  by  his  own 
act. 

(Z)  Rowe  V.  London  School  Board,  36  Ch.  D.  619. 

(m)  Gas,  &c.,  Co.  v.  Towse,  35  Ch.  D.  519. 

(n)  Re  Thachwray,  40  Ch.  D.  38. 

(o)  Shaw  V.  Foster,  L.  R.  5  H.  L.  338 ;  Re  Pagani,  1  Ch.  (92)  236,  where  Lunatic  vendor 
a  vendor  became  lunatic,  and  a  vesting  order  was  made  under  the  Lunacy  — vestino' 
Act,  1890  (c.  5),  s.  135.  order. 

(p)  Phillips  V.  Silvester,  8  Ch.  173;  Egrnont  v.  Smith,  6  Ch.  D.  475;  Damages  after 
Clarke  v.  Ramuz,  2  Q.  B.  (91)  456,  C.  A.     These  cases  appear  to  have  completion, 
extended  the  doctrine  of  the  Court  beyond  that  laid  down  by  K.  Bruce  p       • .        . 
and  Turner,  L.JJ.,  in  Sherwin  v.  Shahspear,  5  D.  M.  &  G.  517,  where  it  was  ■''  "  - 

held  that  when  the  completion  hud  been  delayed  beyond  the  appointed  ^ 
time,  the  vendor  was  not  liable,  unless  a  special  case  were  made  out,  to 
account  for  sums  which  he  might  have  received  but  for  his  wilful  default, 
nor  entitled  to  an  inquiry  as  to  repairs  or  lasting  improvements.  See 
observations  of  Kekemch,  J.,  in  Royal,  &c..  Society  v.  Bumasli,  35  Ch.  D. 
398.  In  Clarke  v.  Ramuz  the  purchaser  recovered  damages  against  the 
vendor  though  the  fact  of  the  deterioration  was  not  known  to  either  party 
until  after  the  completion  of  the  purchase. 

2   Y 
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Deposit  of 
contract. 


Section  XIII. — Incumbrance  of  Interest  under  Contract. 

A  person  may,  in  various  ways  create  a  charge  upon  real 
property  which  he  has  only  contracted  to  purchase,  and 
without  having  paid  the  whole  of  his  purchase-money.  He 
may  contract  to  complete  his  purchase,  and  then  to  execute 
a  mortgage  of  the  property  to  the  intended  mortgagee ;  or  to 
pay  the  purchase-money,  and  then  to  require  his  vendor  to 
convey  or  assign  the  property  to  the  mortgagee  instead  of  to 
himself;  or  he  may  assign  to  the  mortgagee  the  benefit  of 
the  contract,  (q)  But  a  notice  to  the  vendor  that  the  pur- 
chaser has  deposited  the  contract  with  a  third  party,  and  has 
entered  into  an  agreement  with  that  third  party  to  make  to 
him  "  a  valid  assignment  "  of  the  contract,  does  not  bind  the 
vendor  to  make  inquiries  whether  the  agreement  between 
the  purchaser  and  the  third  party  has  been  carried  into 
eifect ;  nor  will  it  compel  the  vendor  to  refuse  to  execute  the 
conveyance  to  the  purchaser,  in  the  event  of  the  latter 
demanding  a  conveyance  to  himself,  and  being  ready  with 
his  purchase-money.  The  person  who  claims  to  have  the 
benefit  of  the  assignment  must  give  distinct  notice  to  the 
vendor  of  his  claim,  and  of  his  readiness  to  put  himself  in 
the  purchaser's  position  for  the  completion  of  the  contract,  (r) 


Appointment 
of  receiver. 


Section  XIV. — Vendor^ s  Lien. 

When  real  property  has  been  conveyed  to  a  purchaser 
without  payment  of  the  whole  of  the  purchase-money,  the 
vendor  will,  in  the  absence  of  any  agreement  to  the  contrary, 
have  a  lien  on  the  property  for  the  purchase-money  or  the 
unpaid  portion  thereof,  with  interest  from  the  time  when  the 
money  should  have  been  paid ;  and  if  the  purchaser  make 
default  in  payment,  the  lien  may  be  enforced  by  commencing 
an  action  to  obtain  a  sale  of  the  property  subject  thereto,  and 
the  appointment  of  a  receiver  in  the  meantime,  (s)  But  the 
lien  attaches  on  the  property  as  soon  as  default  shall  have 
been  made  in  payment  of  the  jDurchase-money  under  a  bind- 

(q)  Shaw  v.  Foster,  L.  K.  5  H.  L.  338 ;   Western,  &c.,  Co.  v.  West,  1  Ch. 
(92)  271. 
(r)  Ih. 
(s)  Jioyh;  V.  BettwR,  d-c,  Co.,  2  Ch.  D.  72G. 
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ing  contract  for  purchase,  if  not  sooner;  (i)  and  in  case  of  an  Declaration 

action  for  specific  performance  being  commenced,  the  judg-  °    *^°* 

ment  may  contain  a  declaration  that  the  plaintiif  is  entitled 

to  such  lien  in  respect  of  his  purchase-money  and  interest 

and  also  for  his  costs,  and  a  direction  that  in  case  of  default 

in  payment  thereof,  he  be  at  libei'ty  to  apply  to  enforce  the 

lien  by  sale  or  otherwise.     If  the  purchase-money  is  payable  Money  payable 

by  instalments  some  of  which  have  not  become  due,  liberty  ^^  instalments. 

will  be  given  to  apply  in  respect  of  the  future  instalments 

as  they  shall  accrue  due.  (?t) 

The  lien  will  prevail  against  the  purchaser,  volunteers,  and  Against  whom 

purchasers  with  notice,  or  even  purchasers  without  notice     ?  ""^[ 
•^        ,  .  /  ■■■,     _  eniorced. 

having  only  equitable  interests  claiming  under  him  ;  (v)  but  How  lost  &c.  • 
it  may  be  waived  by  the  original  contract  for  the  purchase,  inconsistent 
or  by  si;bsequent  agreement ;  or  the  nature  of  the  contract 
may  be  such  as  to  exclude  the  lien,  {lo)     It  may  also  be  By  conduct. 
waived  by  conduct — e.g.,  if  the  vendor  so  act  as  to  lead  sub- 
purchasers reasonably  to  believe  that  the  original  purchaser 
had  power  to  deal  with  the  property  free  from  the  lien,  (a?)  Vendor  sign- 
It  maybe  lost  by  the  vendor  executing  a  conveyance  con- '"S^^'^®'!'*- 
taining   an  acknowledgment  of  the  purchase-money  which 
has  not  in  fact  been  paid,  even  though  the  person  acting  on 
the    faith   of  the   acknowledgment  has   only   an    equitable 
interest.  (?/)     The  taking  of  an  independent  security  on  the  Taking 
execution  of  the  conveyance  may  amount  to  a  waiver  of  the  iQ'lependent 

SGCuntv 

lien ;  (2)  but  the  Court  will  take  into  consideration  the 
nature  of  the  security  and  other  circumstances;  and,  as  a 
rule,  the  onus  is  on  the  purchaser  to  show  that  the  A^endor 
agreed  to  rest  on  the  security,  and  to  discharge  the  pro- 

(0  Re  Thaclai-ray,  40  Cli.  D.  38.     The  interest  will  be  at  4  per  cent,  if 
no  other  rate  be  stipulated  for  in  the  event  of  delay  in  completion. 

(m)  Nives  V.  N.,  15  Ch.  D.  649. 

(y)  Mackreth  v.  Symmons,  1.5  Ves.  329,  1  Wh.  &  Tu.  L.  C.  Eq.  355 ; 
London,  d-c,  Co.  v.  Ratcliffe,  6  App.  722. 

(if)  Ee  Brenticood,  &c.,  Co.,  4  Ch.  D.  562. 

(x)  Kettleioell  v.    Watson,   26   Ch.  D.   510 ;    Gordon  v.  James,  30  ib., 
249. 

Qy)  Bice  v.  R.,  2  Dr.  73 ;  Bidcerton  v.   Walker,  31  Ch.  D.   151 ;  Shrop-  Conv.  Act, 
slure  Union,  etc.,  Co.  v.  Reg.,  L.  R.  7  H.  L.  510.     Prior  to  the  passing  of  iggi   gg.  54- 
the  Conveyancing  Act,  1881,  tlie  want  of  a  receipt  indorsed  on  a  mortgage  5g_ 
or   purchase   deed  amounted  to  notice  that  the   purchase   or    mortgage 
money  had  not  been  paid.     An  acknowledgment  of  payment  in  the  body 
of  the  deed  is  now  by  virtue  of  that  Act  sufficient  evidence  of  payment 
in  favour  of  a  jDurcliaser  or  mortgagee  having  no  notice  to  the  contrary. 
t>ee  ss.  54-56,  and  Renner  v.  Tolley,  68  L.  T.  815. 

(z)  Collins  V.  C,  31  B.  348. 

2   Y   2 
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Bond,  bill,  &c.  perty,  («)  The  mere  taking  of  a  bond,  bill  of  exchange,  or 
Conveyance  promissory  note  will  not,  in  general,  amount  to  a  waiver ;  (6) 
in  consideia-  g^^^i^  ^  \^^q  j.^Iq  applies  even  if  the  conveyance  be  made  in 
annuity ;  Consideration  of  an  annuity.     But  if  the  lien  is  exchanged 

of  covenant  to  for  a  security,  (c)  or  for  a  covenant  to  pay  the  annuity,  (d) 
P-'3  5  *•  c-  g^^  where  the  propertj''  has  been  conveyed,  not  in  considera- 

tion of  the  purchase- money  or   the   annuity,    but    in    con- 
sideration of  a  bond  or  covenant  for  the   payment  thereof, 
there  will  be  no  lien  on  the  property  conveyed,  (e) 
T! ail  way  A  vendor  of  land  to  a  railway  company  is,  in  respect  to 

company.  -j^-g  y^^^^  j^  j^q  different  position  from  a  vendor  to  a  private 

individual;  and  he  will  be  entitled  to  the  like  declaration  of 
lien  as  above  mentioned,  and  on  default  in  payment  of  the 
purchase-money,  to  a  subsequent  order  for  sale,  even  though 
the  railway  has  been  actually  constructed  over  the  land ;  (/) 
and  where  the  lands  are  unsaleable  at  the  price  originally 
agreed  upon,  and  the  company  is  insolvent,  he  will  be 
Injunction  to  entitled  to  an  injunction  to  restrain  the  company  from 
^hi^c^^T trains  mi^i^g  trains  over  the  railway,  and  from  continuing  in 
possession  of  the  land,  (fj)  The  Court  may,  however,  direct 
the  land  to  be  put  up  for  sale  again,  before  granting  the 
injunction,  (/i) 

Section  XV. — Purchaser  s  Lien. 

When  pur-  When  a  sale  goes  off  through  the  default  of  the  vendor  in 

chaser  entitled  completing,  or  in  showing  a  good  title,  the  purchaser  has,  as 
a  rule  and  in  absence  of  stipulation  to  the  contrary,  a  lien  on 
the  property  for  the  amount  of  his  deposit  with  interest  at 
4  per  cent,  per  annum,  and  for  his  costs  of  the  agreement, 
and  of  the  investigation  of  the  title,  and  of  any  action  or 
^proceedings  necessary  to  enforce  his  rights ;  (i)  but  this  lien 
does  not  come  into  existence  until  the  vendor  is  in  default,  (j) 

(a)  Hufjlies  v.  Kearney,  1  Sch.  &  Lef.  132. 

{b)   Winter  v.  Anson,  3  Russ.  488 ;  Buchland  v.  Pocknell,  13  Sim.  411. 

(c)  Collins  T.  C,  supra. 

Id)  Buchland  v.  Pocknell,  supra. 

(e)  Dixon  v.  Grayfere,  21  B.  118 ;  Re  Albert  &c.,  Co.,  11  Eq.  179. 

(/)   ^^"ig  V.  Tottenham,  &c..  By.  Co.,  3  Ch.  740. 

\g)  Allgood  v.  Merrybent,  &c.,  Co.,  33  Ch.  D.  571 ;  but  compare  Munns 
V.  isle  of 'Wight  By.  Co.,  5  Ch.  414. 

Qi)   Williams  v.  Aylesbury,  d-c,  h'y.  Co.,  21  W.  R.  819. 

(i)  Pearl,  &c.,  Co.  v.  Buttenshaic,  W.  N.  (93)  123.  See  also  Barker  v. 
Cox,  4  Ch.  D.  4G4  ;  Be  Ilargreaves,  32  Cb.  D.  454  ;  Be  New,  etc.,  Associa- 
tion, 2  Ch.  (92)  14G. 

(/)  Bodg<r  v.  Harrison,  1  Q.  B  (93)  173. 
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An  intended  lessee  has  a  corresponding  right  in  respect  of  Lessee;  ex- 
nioneys  jiroperly  expended   by  him  on  the  property  ii^  pur-  pi."pej."'^  ^^ 
suance  of  the  terms  of  the  contract.  {Ic) 


Section  XVI. — Parties.  (I) 

The  only  proper  parties  to  an  action  for  specific  perform-  General  rule. 
ance  are,  as  a  rule,  the  parties  to  the  contract,  or  their  repre- 
sentatives, (m)     If  a  mortgagor  enter  into  a  contract  to  sell 
the  mortgaged  property  free  from  incumbrances,  the  mort- 
gagee  is   not   a   necessary  party;  but   the   mortgagor   and 
vendor  must  procure  his  concurrence  in  the  conveyance,  (n)  Exceptions ; 
AVhere,  however,  an  action  is  brought  by  a  vendor  for  specific  interested  in 
performance  and  for  enforcing  the  vendor's  lien,  a  lessee  in  purchase- 
possession  whose  lease  has  been  granted  subsequently  to  the  '^°°®>' 
contract   ought   to    be   made   a   co-defendant  with  the  pur- 
chaser;  (o)  and  a  person  who,  by  virtue  of  an   antecedent 
agreement  with  the  vendor,  claims  to  be  interested  in  the 
purchase-money,    is  a    proper   party   to   an    action    by   the 
purchaser   to  have  the  right  to  the  purchase-money  ascer- 
tained, and  for  specific  performance  against  the  vendor,  (p) 
A  person  claiming  under  a  contract  or  incumbrance  entered  Incumbrance, 

into  or  created  by  the  vendor  subsequently  to  the  contract  is  ^,°"'  ^'^'^^'  ^'^*® 
''  .^  J,  or  contract. 

also   a   necessary   party   to   an   action  for  specific  perform- 
ance. (2)    Tlie  general  rule  stated  above  is  also  subject,  when  0.  3,  rr.  1,2, 
the  circumstances  admit,  to  the  provisions  of  0.  3,  rr.  1,  2,  3,  ^ ;  0.  4,  r.  3. 
and  0.  4,  r.  3,  set  forth  in  the  earlier  part  of  this  work ;  (r) 
and  where  specific  performance  is  asked  by  counterclaim,  the 

(/.•)  Middleton  v.  Magtiay,  2  H.  &  M.  233. 

(1)  See  supra,  pp.  15,  65  note  («),  293  note  (e);  but  as  to  the  latter 
note,  see  Be  Bryant,  44  Cli.  D.  218. 

(m)  De  Hoghton  v.  Money,  2  Cli.  170. 

(n)  See  s.  5  of  the  Conveyancing  Act,  1881  (c.  41),  giving  power  to  the  Conv.  Act, 
High  Court  to  direct  or  allow  payment  into  Court  of  11  sufficient  sum  to  1881,  s.  5. 
provide  for  any  charge  or  incumbrance  affecting  the  property,  also  Be  Payment  of 
G.  N.  By.  Co.,  25  Ch.  D.  788 ;  Milford  Haven,  &c.,   Co.  v.  Mowatt,  28  mortgage 
Ch.  D.  402.     ^?  cf,^  money  into 

(0)  Bishop  of   Winchester  v.  Mid.  Hants  By.  Co.,  5  Eq.    17 ;    E.  St.  Court. 
Germans  v.  Crystal   Palace   By.    Co.,   11   ih.    568.     See   also   the   Land  ^and  Transfer 
Transfer  Act,  1875,  s.  93,  enabling  the  Court  having  cognizance  of  a  suit  ^^,^   1375 
for  specific  performance  of  a  contract  relating  to  registered  land,  to  cause  g  93^ 
the  owners  of  registered  estates  and  others  to  appear  and  show  cause  why 
the  contract  should  not  be  specifically  performed. 

ip)  West,  &c.,  Co.  V.  Nixon,  1  H.  &  M.  176. 

(2)  Green  v.  Sevin,  13  Ch.  D.  602. 

(r)  See  siipra,  pp.  13,  27;  also  Cox  v.  Barher,  3  Ch.  D.  359.  . 
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provisions  of  the  Judicature  Act,  1873  (c.  QQ),  s.  24  (3),  and 
0.  10,  r.  22,  (s)  should  be  borne  in  mind. 
Personal     _  When  the  purchaser  of  real  estate  under  a  binding  contract 

representative    ,  t    i    t     p  ^    ,•  J^  -i 

of  purchaser,     has   died  beiore  completion,  the  vendor  may  commence  an 
action   for  specific  performance  against  his  legal   personal 
representative,   as   the  person  bound  to  pay  the  purchase- 
Heir  or  devisee,  money ;  and  he  must  make  the  heir  or  devisee,  as  the  case 
may  be,  a  co-defendant,  as  being  the  person  entitled  to  the 
Action  by  heir  property.     In  like  manner  the  heir  or  devisee  may,  as  to 
or  devisee ;        ^^^^  estate,  commence  an  action  against  the  vendor  ;  but  if 
representative,  the  case  does  not  come  within  either  of  tbe  statutes,  30  &  31 
Vict.  c.  69,  s,  2,  and  40  &  41  Vict.  c.  34,  (t)  and  he  desires  to 
compel  the  personal  representative  to  pay  the  unpaid  pur- 
chase-money, he  must  make  such  representative  a  co-defen- 
dant. 
Deceased  When  the  vendor  has  died  before  completion,  then  if  the 

vendor    Conv.  q^^q  comes  within  s.  4  («)  or  s.  30  of  the  Conveyancing  Act, 
'  '    "  1881  (c.  41),  (v)  his  personal  representative  may  be  the  only 

plaintiff,  and  the  purchaser  the  only  defendant.     These  may 
likewise  be  the  only  parties  where  the  property  consists  of 

(s)  Supra,  pp.  61-64 ;  also  Dear  v.  Stcorder,  4  Ch.  D.  476,  explained 

supra,  p.  <db,  note  («). 

{t)  See  supra,  p.  2G0. 

Conv.  Act  (")  By  tliis  section  "  where,  at  the  death  of  any  person,  there  is  snbsist- 

188l'  s  4'  ^^o  '-^  contrast  enforceable  a>^ainst  his  heir  or  devisee,  for  the  sale  of  the 

'    '    '  fee  simple  or  other  freehold  interest,  descendible  to  his  heirs  general,  in 

any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act,  have 

power  to  convey  the  land  for  all  the  estate  and  interest  vested  in  him  at 

his  death,  in  any  manner  proper  for  giving  effect  to  the  contract." 

Section  not  This  section  does  not  apply  to  copyholds  nor,  of  course,  to  a  case  where 

applicable  to      the  vendor  was  tenant  in  tail,  nor  would  it  apply  to  the  case  of  a  contract 

copyholds    etc.  to  purchase  estate  either  freehold  or  copyhold  arising  under  an  option  to 

purchase  exercised  after  the  death  of  tiie  owner.     If  the  pvirchase-money 

When  deceased  bas  been  paid,  the  vendor  would,  independently  of  this   section,  be  a 

vendor  trustee  trustee  for  the  purchaser  ;  and  the  Ib^oX  estate,  if  vested  in  the  vendor  at 

for  liurchaser.    the  time  of  his  death,  would  now,  in  the  case  of  freehold  property,  vest  in 

his  executor  or  administrator  under  s.  30  of  the  same  Act ; — -whereas  if 

the  property  were  of  copyhold  tenure,  it  would  in  case  of  intestacy  vest  in 

the  customary  heir:  see  the  Copyhold  Act,  1894,  s.  88.     If  in  the  latter 

case,  the  heir  were  an  infant,  the  legal  estate  could  be  obtained  by  means 

of  a  ])etition  for  a  vesting  order  under  the  Trustee  Act,  1893,  s.  26 :  See 

Ch.  X.,  infra.     But  whatever  be  tlie  tenure  of  the  property,  the  purchaser 

would  not  be  a  trustee  at  the  time  of  his  death,  if  the  purchase-money 

had  not  been  paid  in  his  lifetime.      In  such  case  an  action   would  be 

necessary.     Compare  Re  Colling,  32  Ch.  D.   335  ;  Re  Martin,  34  Ch.  D. 

Vendor  bocom-  618,  and  Re  Fagani,  1  Ch.  (92)  2:^6  (where  the  vendor  had  become  a 

ing  a  lunatic      lunatic  after  the  date  of  the  contract) ;  but  see  observations  of  Jessel,  M.E., 

after  contract    ^^  Lysaght  v.  Edwards,  2  Ch.  D.  507,  approved  by  Kav,  J.,  in  Re  Thomas, 

3i  Ch.  D.  169. 

(w)  Sec  supra,  p.  471. 
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leasehold  estate,  and  also  where  an  executor  has  power  to 
sell  the  real  estate,  e.g.,  for  payment  of  debts.  («o)  In  other 
cases  the  heir  or  devisee  of  the  vendor  must  also  be  made  a 
party,  and  should,  if  possible,  be  a  co-plaintiff.  If  the  pro- 
perty is  settled  in  strict  settlement,  the  tenants  for  life  and 
all  other  persons  interested  up  to  and  including  the  first  tenant 
in  tail  of  full  age,  must  be  parties.  The  rule  requiring  the 
heir  or  devisee  and  other  persons  claiming  under  the  vendor 
to  be  parties  is  not  varied  by  the  fact  that  the  legal  estate 
was  not  in  the  vendor  at  the  date  of  the  contract  or  of  his 
death,  (a;)  If  the  property  has  been  devised  upon  trust,  the  Cestnis  que 
cestuis  que  trust  should  not  be  made  parties,  as  they  will,  ^''"^^  under 
under  0.  3,  r.  6,  (?/)  be  sufficiently  represented  by  the  trustees. 

When  the  contract  appears  ex  facie  to  be  signed  by  one  of  Agent, 
the  parties  as  agent  for  a  third  part}',  the  action  must  be 
brought  by  or  against  the  third  party  as  principal,  and  not 
against  the  agent.  When  the  agent  purports  to  sign  the 
contract  as  principal,  then  if  the  real  principal  desires  to 
enforce  the  contract  against  the  other  party,  both  the  real 
and  the  ostensible  principals  should,  if  possible,  be  co-plain- 
tiffs, (z)  If  this  is  not  possible,  it  would  appear  that  the 
defendant  resisting  specific  performance  is  entitled  to  insist 
on  both  being  parties,  (a)  But  it  must  be  borne  in  mind  Agent  for 
that  where  personal  considerations  enter  into  the  contract,  u'\<ii^closed 
and  the  defendant  shows  that  he  would  have  been  unwilling 
to  enter  into  a  contract  on  the  same  terms  with  any  person 
other  than  the  ostensible  principal,  then  the  contract  cannot 
be  enforced  at  all :  (h)  e.g.,  if  a  landlord  agree  to  grant  a  lease 
to  a  substantial  and  responsible  person,  he  canuot  be  com- 
pelled to  accept  a  pauper  in  his  stead  as  lessee. 

When  a  vendor  commences  the   action   for  specific  per-  Right  to 
formance  against  the  ostensible  purchaser  as  sole  defendant,  indemnity : 

'^  '-  O.  11,  r.  1. 

(w)  See  supra,  p.  250.  ,^ 

(x)  Roberts  v.  Marchant,  I  Ha.  547;  1  Ph.  370.     When  a  person  dies  ^^hea°d^cr"°d 
after  having  entered  into  a  contract  for  the  sale  of  real  estate  which  goes  ^^^  ^     v,'^  H^^^  f 
otf  by  reason  of  his  representatives  being  unable  to  deduce  a  good  title  ^^^  Tf'ti  °° 
thereto  in  accordance  with  the  contract,  tliere  will  be  no  constructive  con-  '  °°       '    ^' 
version  of  the  property  :  Re  Thomas,  .34  Ch.  D.  169;  Re  Harrison,  ib.  214. 
Upon  tlie  subject  of  conversion  on  the  exercise  of  an  option  after  the  ^  ..      , 

death  of  an  owner  of  real  estate,  see  Re  Isaacs,  3  Ch.  (94)  506.  ^    , 

/NO  11  purchase  ;— 

(?/)  iiupra,  p.  14.  ^  .   ' 

(2)  NeUlwrpe  v.  RoJgate,  1  C!oll.  203 ;  Beer  v.  London,  &c.,  Co.,  20  Eq.  ^"^^ersion. 
412 ;  Smith  v.  Wlieat'-roft,  9  Ch.  D.  223. 

(o)  NeUliorpe  v.  Holgate,  supra ;  Small  v.  Atwood,  Younge,  457.     See 
O.  14,  r.  2,  supra,  p.  93. 

(ft)  Smith  V.  Wheatcroff,  9  Ch.  D.  230. 
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Auctioneer  or 
stakeholder. 


the  latter  will  be  entitled  to  be  indemnified  by  the  real 
purcliaser ;  and  may  for  that  purpose  serve  him  with  a  third 
party  notice  under  0.  11,  r.  1.  (c) 

It  is  not  proper  to  make  an  auctioneer  a  party  in  his 
character  of  stakeholder  of  the  deposit,  unless  either  the 
deposit  is  large,  or  ho  refuses  to  pay  it  into  Court  on  being 
required  so  to  do.  (d) 


When  action 
may  be  cora- 
menced. 


Costs  of  action 
if  j)rematurely 
commenced. 


Proceedings  up 
to  trial. 

Plaintiff  must 
be  ready  and 
willing  to 
perform 
contract. 


Ability  to 
perform. 
Defence  of 
Statute  of 
Frauds. 


Court  in  which 
action  to  be 
commenced. 


Section  XVII. — Practice,  (e) 

Except  in  the  case  where  an  action  for  specific  jierformance 
becomes  necessary  in  consequence  of  the  death  of  a  vendor 
who  has  devised  the  projoerty  to  or  allowed  it  to  become 
vested  in  a  person  under  disability,  a  party  to  a  contract  is 
not,  as  a  rule,  entitled  to  commence  an  action  for  specific 
performance,  unless  there  has  been  a  refusal,  or  some  un- 
necessary delay  by  the  other  party  to  the  agreement  sought 
to  be  enforced,  or  when  some  question  has  arisen  on  the  title 
to  the  property.  If  an  action  be  prematurely  commenced, 
and  the  defendant  be  willing  to  perform  the  agreement  on 
his  part,  the  judgment  will  in  general  be  that  the  action  be 
dismissed  with  costs — prefaced  by  some  such  words  as  "  and 
the  defendant  by  his  counsel  submitting  to  perform  the  said 
agreement." 

The  proceedings  in  an  action  for  specific  performance  up 
to  the  trial  will  be  in  accordance  with  the  rules  stated  in  the 
earlier  part  of  this  work  as  to  actions  generally.  (/)  It 
ought,  however,  to  be  stated  that  it  is  essential  for  a  j)laiutifi" 
in  order  to  be  entitled  to  specific  performance,  that  he  be 
ready  and  willing  to  perform  the  contract  on  his  part ;  and 
the  particulars  of  claim  should  contain  an  allegation  to  that 
eifect.  The  term  readiness  involves  ability  to  perform  the 
contract.  ((/)  It  should  also  be  here  stated  that  the  defence 
that  the  Statute  of  Frauds  has  not  been  complied  with  is  not 

(c)  Blore  v.  Ashhy,  42  Ch.  D.  682  ;  compare  Cation  v.  Bennett,  2G  Cli.  D. 
ICl. 

(d)  Egmont  v.  Smith,  6  Ch.  D.  469 ;  but  see  Reailey  v.  Newton,  19  Ch.  D. 
326. 

(e)  See  supra,  pp.  104,  112. 

(/)  Supra,  pp.  32,  et  seq.  A  County  Court  action  for  specific  perform- 
ance should  be  commenced  in  the  Court  in  the  district  whereof  the  defen- 
dant or  defendants  or  one  of  them  shall  reside  or  carry  on  business :  see 
pp.  9,  10. 

((/)  llipqrave  v.  Case,  28  Ch.  D.  361  explained,  supra ;  Ellis  v.  Rogers, 
29  Ch.  D.  661. 
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inclucTed  among  the  special  defences  of  whicli  notice  must  be 
given  under  0.  10,  r.  10;  but  if  a  defendant  intends  to  rely 
on  the  statute,  he  must  file  a  statement  claiming  the  benefit 
thereof  under  r,  9  of  the  same  oi'der,  otherwise  the  benefit  of 
the  statute  may  be  deemed  to  have  been  waived. 

All  matters  which  affect  the  validity  of  the  contract,  or  Matters  raised 
the  question  whether  the  contract  is  one  which  can  be  en-  ^^  *^'''^  • 
forced  against  the  defendant,  are  properly  raised  and  deter- 
mined at  the  trial.     Such  questions,  if  not  then  raised,  are 
not,  as  a  rule,  allowed  to  be  dealt  with  afterwards.  (/«)     The  Questions  of 
Judge  may,  in  his  discretion,  determine   at  the   trial  any   '   ^" 
questions  of  title  which   can,  in  his  opinion,  be  then  con- 
veniently disposed  of;  but  the  common  form  of  judgment  in  Common  form 

favour  of  a  plaintiff  where  the  title  has  not  been  accepted,  °  J"  f™*^°*  ^ 
J-  ....  when  title  not 

contains  merely  a  declaration  that  the  plaintiff  is  entitled  to  accepted. 

specific    performance    of    the    agreement;  and   an   inquiry 

whether  a  good  title  to  the  property  can  be  made,  and  if  so, 

when  it  was  first  shown  that  such  good  title  could  be  made ; 

and  the  further  hearing  of  the  action    is    adjourned    with 

liberty  to  apply,  (i)     When,  however,  the  vendor  is  plaintiff, 

the  declaration  of  his  right  to  specific  performance  is  made 

conditional  on  a  good  title  being  shown,  (y) 

When  a  purchaser  or  intended  lessee  is  plaintiff  in  an  Election 

action  for  specific  performance,  and  it  is  doubtful  whether    ^  ^T^®° 

i:  i-  '  ...     specinc  per 

the  defendant  is  able  to  perforin  the  contract,  the  plaintiff  is  formance  and 
not  bound  to  make  his  election  at  the  trial  as  between  specific  "damages, 
performance  and  damages ;  but  he  may  have  judgment  for 
specific  performance,  with  an  inquiry  as  to  damages  in  case 
it  shall  appear  that  a  good  title   cannot   be  made  to  the 
property,  (/c) 

(/t)  Hood,  V.  Oglander,  34  B.  518;  Lawrie  v.  Lees,  14  Ch.  D.  219, 
7  App.  19. 

(i)  See  Form  271,  App.     It  will  be  observed  that  the  second  part  of 
this  Form  contains  no  reference  as  to  the  title  of  the  property  agreed  to 
be  demised.     Compare  the  Vendors  and  Purchasers  Act,  1871  (c.  78),  s.  2, 
and  the  Conveyancing  Act,  1881  (c.  41),  s.  3  (1),  supra.     When  a  reference 
to  Chambers  to  settle  the  terms  of  a  lease  is  directed  in  the  Chancery  Covenants 
Division,  the  Judge  will,  when  convenient  so  to  do,  also  make  a  declaration  gj g_   ^.^  be'con- 
for  the  insertion  of  a  particular  clause  with  regard  to  which  an  issue  has  tained  in  lease 
been  raised  ia  the  pleadings:  Strelley  v.  Fearson,  15  Ch.  D.  113.  ^^  j,g  settled. 

(  /)  The  reason  for  the  omission  of  the  condition  when  the  purchaser  is  *    " 

plaintiff  is  that  he  may  waive  any  defect  in  the  title  if  he  thinks  fit 
so  to  do. 

(/i)  So  held  by  Jessel,  M.R.,  in  an  unreported  case  of  the  Author's  in 
1877,  followed  by  Kekewich,  J.,  in  1892,  upon  examination  of  the  Regis- 
trar's 13ook. 
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Application 
fui'  reference 
as  to  title. 

Duty  of  vendoi' 
to  apply. 


Precedent  1, 
ajiplication  for 
reference  as  to 
title. 


Trial  after 

Registrar's 
Certificate. 


Objections 
waived  before 


When  the  only  questions  in  dispute  are  mere  questions  of 
title,  (Z)  either  party  may,  under  0.  12,  r.  10,  and  without 
waiting  for  the  trial,  apply  for  a  reference  as  to  the  title ;  (m) 
and  in  the  Chancery  Division  it  is  the  duty  of  a  vendor  to 
make  such  an  application  with  the  view  of  saving  expense,  (ii) 
The  notice  will  be  somewhat  as  follows  : — 

Take  notice,  &c.,  as  in  No.  2,  supra,  p.  31,  for  an  order  that 
the  following  inquiries  may  be  made,  namely  (1)  an  inquiry 
whether  a  good  title  can  be  made  to  the  messuage  and  here- 
ditaments in  the  Agreement  of  the  18  in  the  Plf.'s 
Particulars  of  Claim  mentioned  ;  and  in  case  it  shall  appear 
that  a  good  title  can  be  made  to  the  same  messuage  and 
hereditaments,  (2)  an  inquiry  when  it  was  first  shown  that 
such  good  title  could  be  made  ;  and  that  the  costs  of  this 
application  may  be  costs  in  the  action. 

When  the  Registrar  shall  have  made  his  Certificate  on  the 
title  before  the  trial,  final  judgment  will  in  general  be  pro- 
nounced at  the  trial  instead  of  at  the  further  hearing,  (o) 

When  judgment  for  specific  performance  has  been  pro- 
nounced, and  an  inquiry  directed  in  general  terms,  whether 
the  vendor  can  make  a  good  title,  it  must  be  understood  to 
mean  a  good  title  having  regard  to  the  terms  of  the  con- 
tract. (^)  The  Court  will  not,  under  such  an  inquiry,  enter 
into  any  question  whether  the  purchaser  before  action  waived 


Decision  of 
questions  of 
title,  etc., 
under  V.  &  P. 

Act,  1874,  s.  9. 


Power  of 
Chancery 
Division  under 
the  section. 


(I)  When  tlie  only  questions  in  dispute  between  the  vendor  and  the 
purchaser  of  property  within  the  County  Court  limit  are  in  respect  of  any 
requisitions  or  objections  made  by  the  purchaser,  or  any  claim  for  com- 
pensation, or  any  other  question  arising  out  of  or  connected  with  the 
contract  (not  being  a  question  affecting  the  existence  or  validity  of  the  ■ 
contract)  it  may  sometimes  be  better,  and  it  may  be  even  less  expensive 
to  have  those  questions  decided  on  summons  in  the  Chancery  Division 
under  section  9  of  the  Vendors  and  Purchasers  Act,  1874,  than  by  action 
in  the  County  Court ; — at  all  events,  if  no  senior  counsel  should  be  in- 
structed on  either  side,  in  the  event  of  the  summons  being  adjourned  into 
Court.  The  Chancery  Division  has  power  under  this  section  not  only  to 
answer  the  question  submitted  to  it,  but  to  direct  such  things  to  be  done 
as  are  the  natural  consequence  of  the  decision.  It  has  power,  subject  to 
any  stipulation  to  the  contrary  contained  in  the  contract,  to  order  the 
vendor  to  return  the  deposit  with  interest,  and  to  pay  tlie  purchaser's 
costs  of  the  investigation  of  the  title  :  Be  Hargreaves,  32  Ch.  Div.  454  • 
but  in  Be  Wilson,  3  Ch.  (94)  546,  it  was  held  by  North,  J.,  that  a  purchast 
could  not,  under  the  section,  recover  damages  by  reason  of  the  delay.  Upo 
tlie  question  of  jurisdiction  under  this  section  <i;enerallv,  see  Ee  Youn 
31  Ch.  Div.  1G8  ;  lie  Jachnon,  37  Ch.  D.  44  ;  Ee  Davis,  40  Ch.  D.  GU7  ;  L. 
Lander,  3  Ch.  (92)  41. 

(m)  See  supra,  pp.  73-75. 

(n)  Fhillipson  v.  Gibbon,  G  Ch.  435. 

(o)  JSee  supra,  p.  73. 

(j))  JJpperton  v.  NiclMlson,  G  Ch.  43G. 
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any  of  the  objections  to  title  which  he  then  raises.  If  the 
vendor  desires  to  prevent  objections  which  have  been  waived 
before  the  action  from  being  renewed,  he  should  guard  him- 
self by  insisting  at  the  trial  upon  having  a  special  judgment 
based  upon  such  waiver.  In  such  a  case,  if  all  objections 
have  been  waived,  except  some  which  are  the  subject  of 
special  requisitions,  the  special  judgment  should  contain  a 
declaration  that  the  purchaser  has  accepted  the  title  subject 
to  those  requisitions,  and  then  there  should  be  an  inquiry 
whether  a  good  title  can  be  made  as  to  the  subject  of  those 
requisitions.  (5)  In  one  case,  (r)  however,  Malins,  V.C.,  Misleading 
being  of  opinion- that  one  of  the  conditions  was  misleading,  *^°°  'J°°7~i 

o  L  .       .    ,  ,  .  unrestricted 

gave  to  the  vendor  who  was  plaintiff,  the  option  to  submit  to  reference  as  to 
an  unrestricted  reference  as  to  title  ;  and  upon  his  declining  *'^^'®- 
the  option,  dismissed  the  bill  with  costs. 

It  was  laid  down  many  years  ago  as  a  general  principle.  Old  rule  as  to 
that  a  Court  of  Equity  would  not  compel  a  purchaser  to  *^oubtful  title, 
accept  a  doubtful  title,  (s)  The  modern  rule  in  the  Chancery  Modern  rule. 
Division  is  to  decide  in  an  action  for  specific  performance,  or 
on  an  application  under  the  Vendors  and  Purchasers  Act, 
1874,  all  questions  of  title  which  depend  on  general  matters 
of  law,  including  the  construction  of  public  Acts  of  Parlia- 
ment. But  the  rule  is  subject  to  the  qualification  that  it 
must  appear  to  the  Judge  who  decides  any  question,  that 
there  are  no  decisions  or  dicta  of  weight  which  show  that 
another  Judge,  having  the  question  before  him,  might  come 
to  a  different  conclusion.  The  title  will  not  be  forced  upon 
an  unwilling  purchaser,  if  this  condition  be  not  fulfilled ;  (f) 
nor  where  it  depends  ujDon  disputed  questions  of  fact.  If 
the  rule  were  otherwise,  a  purchaser  might  be  immediately 
involved  in  litigation  with  some  person  not  before  the  Court 
in  the  first  instance,  (u) 

When  a  reference  as  to  title  has  been  directed,  the  plaintifi"  Proceedings 
should  take  out  a  summons  to  proceed,  as  explained  in  a  ""der  inquiry 

(g)  VpTperton  v.  Niclcolson,  6  Cli.  444 ;  McMurray  v.  Spicer,  5  Eq.  527. 
As  to  wiiiver  of  questions  of  title  generally,  see  Clive  v.  Beaumont,  1  D.  G.  Waiver. 
&  Sin.  397. 

(r)  Harnett  v.  Baker,  20  Eq.  50. 

(s)  Pijrlce  V.  Waddingham,  10  Ha.  7 ;  MulUngs  v.  Trinder,  10  Eq.  454  ; 
Collier  V.  McBean,  1  Ch.  81.    a^^ 

(0  Ee  Thachicray,  40  Ch.  D.  39 ;  Re  Osborne,  13  Ch.  D.  781 ;  Palmer  v. 
Locke,  18  Ch.  Div.  381;  Re  Ailesbury  Estates,  69  L.  T.  493. 

(m)  Nottingham,  &c.  Co.  v.  Butler,  16  Q.  B.  Div.  787,  789  ;  Re  New,  &c. 
Association,  2  Ch.  (92)  148. 
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Proof  of  facts 
by  affidavit. 


When  certifi- 
cate binding. 


Certificate 
should  state 
particulars  of 
defective  title. 
Form  of  order. 


Form  2. 


former  chapter,  (v)  Upon  the  return  of  the  summons,  the 
registrar  will  usually  direct  a  statement  to  be  brought  into 
his  Chambers,  showing  the  points  in  dispute  between  the 
parties ;  (to)  and  refer  such  statement  together  with  the 
abstract  of  title,  requisitions,  replies  thereto,  and  any  other 
necessary  documents  to  some  Conveyancing  Counsel  agreed 
to  by  the  parties  or  nominated  by  himself,  for  his  opinion. 
When  the  opinion  shall  have  been  obtained,  a  further 
appointment  should  be  taken  before  the  Eegistrar ;  and  any 
point  raised  by  the  opinion  will  then  be  discussed,  and  if 
necessary  adjourned  for  argument  before  the  Judge,  (x) 
Any  facts  necessary  for  the  investigation  of  the  title  may  be 
proved  by  affidavit.  (?/)  The  ultimate  decision  either  in 
favour  of  or  against  the  title,  ■will  be  embodied  in  the 
Eegistrar's  certificate.  This  certificate  will  become  binding 
unless  an  application  be  made  to  vary  the  same  under  0.  24, 
r.  17,  as  already  explained,  (z) 

If  the  certificate  be  against  the  title,  it  should  state  the 
particulars  in  respect  whereof  the  title  is  defective ;  and  if 
it  be  not  varied,  and  the  vendor  be  plaintiff,  the  order  made 
in  pursuance  thereof  at  the  adjourned  hearing  should  in 
general,  contain  a  direction  for  the  plaintiff  to  repay  to  the 
defendant  the  deposit,  if  any,  paid  by  him,  with  such 
interest  thereon  as  he  may  be  entitled  to,  having  regard  to 

(y)  Supra,  p.  325. 

(tc)  Tlie  statement  will  be  somewhat  as  follows  : — 

Title  of  Action. 
A  statement  of  (sueli  of)  the  objections  and   requisitions   taken   and 
made  by  the  Defendant  to  and  on  tlie  title  as  deduced  to  the  heredita- 
ments in  the  Judgment  dated  the  18      mentioned  (as  are  still 
insisted  on  by  him). 


Defendant's  objections 
and  requisitions. 

Plaintifl's  answers. 

Defendant's  replies  to 
PlaintiU's  answers. 

1 
2 
3 

1 
2 

1 

2 
^3 

(x)  Dart,  1228. 

(?/)  lie  ]Jurrouf)hs,  5  Ch.  Div.  GOl. 

(2)  Dart,  1228.J  ^See  supra,  p.  373. 
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the  terms  of  the  contract,  and  a  declaration  that  the  defen- 
dant is  entitled  to  a  lien  on  the  estate  for  the  same,  and  also 
for  his  costs,  and  a  declaration  that  he  be  at  liberty  to  apply 
to  the  Judge  to  give  effect  to  such  declaration ;  and  that 
thereupon  the  action  be  dismissed,  (a) 

If  the  certificate,  either  as  originally  settled  or  as  varied, 
be  in  favour  of  the  title,  the  order  on  further  hearing  will, 
in  general,  (if  the  vendor  be  plaintiff)  direct  interest  to  be 
computed  on  the  unpaid  purchase-money,  and  that  an 
account  be  taken  of  the  rents  and  profits  received  by  the 
vendor;  that  the  plaintiffs  costs  of  the  action  be  taxed,  and 
that  upon  the  plaintiff  executing  a  prop»er  conveyance  to  the 
defendant,  (the  same  to  be  settled  by  the  Judge  in  case  the 
parties  differ)  and  delivering  up  the  title  deeds,  the  defendant 
pay  into  Court  the  balance  payable  in  respect  of  his  purchase- 
money  and  iuteiest,  after  deducting  the  amount  found  due 
in  respect  of  rents  and  profits,  together  with  the  costs  of  tlie 
action.  Judgment  to  the  like  effect  may  be  pronounced  at 
the  trial  if  the  title  be  then  or  have  previously  been  accepted  Judgment 

by  the  purchaser.  ^^^^<^"  title 

TXTi  1  ^  •i--(viT  •        •!  accppted  at 

When  the  purchaser  is  plamtifl,  the  direction  is  that  upon  trial,  etc. 
payment  by  the  plaintiff  of   the  balance  of  the  purchase-  Order  in 
money  and  interest,  after  making  the  deduction  aforesaid,  purchaser's 
the  defendant  execute  a  proper  conveyance  to  the  plaintiff' 
and  deliver  up  the  title  deeds.     In  this  case  the  costs  are  when  costs 
usually  deducted  from  the  balance  of  purchase-money  and  deducted  out 
interest ;  (&)  but  if  there  is  any  doubt  as  to  the  ability  of  money! 
the   defendant   to  complete — e.g.  where  he  is  impecunious, 
and  the  property  is  incumbered,  it  may  be  better  to  have  an 
independent  direction  for  j^ayment  of  the  costs. 

The  payment  of  the  purchase-money  and  the  delivery  of  Order  upon 
the  conveyance  duly  executed,  with  the  other  documents  of  ^^''"ch  execu- 
title  should  be  simultaneous  acts  ;  and  as  a  rule,  when  an  j„  vendor's 
order  has  been  drawn  up  in  either  of  the  two  forms  last  action, 
stated,  the  purchaser  pays  his  money  and  obtains  his  convey- 
ance and  other  documents  of  title,  if  any,  without  further 
trouble,  and  the  costs  are  taxed  and   paid    or   allowed   in 
account.     Such  a  form  of  order  would  not,  however,  enable 

(a)  But  see  Hume  v.  Pocock,  1  Eq.  CG'2,  where  the  defeinlaiit  being  Curing  of 
purchaser  in  possession  afterwards  acquired  the  means  of  curing  the  defect  by 
defect  in  the  title.  ijurchaser 

(/O  Green  v.  Seoin,  13  Ch.  D.  G02.  .      ^        '      ' 
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a  vendor  when  plaintiff  to  issue  execution  against  the  defen- 
dant, the  purchaser,  upon  his  failing  to  pay  the  balance  of 
his  purchase-money  and  interest ;  but  the  vendor's  solicitor 
should  take  out  a  summons  to  proceed  under  the  order  as 
above  explained ;  (c)  and  when  the  Kegistrar  shall  have 
made  his  certificate  finding  the  amount  due  from  the 
defendant  in  respect  of  the  balance  of  his  purchase-money, 
interest,  and  costs,  such  solicitor  should  apply  for  a  further 
order  requiring  the  defendant  to  pay  into  Court  the  amount 
certified  to  be  due  within  a  fixed  time,  and  containing  direc- 
tions for  the  delivery  to  the  defendant  on  such  payment,  of  the 
conveyance  duly  executed  together  with  the  title  deeds,  (d) 

A  corresponding  order  may  be  made  in  favour  of  a 
purchaser  that,  upon  his  paying  the  amount  certified  to  be 
due  from  him,  the  vendor  do,  within  four  days,  execute  the 
conveyance,  and  deliver  all  deeds  to  the  purchaser.  The 
Court  has  power  to  issue  a  warrant  of  attachment  against  a 
vendor  for  refusing  or  neglecting  to  execute  the  convey- 
ance; (e)  but  a  vesting  order  may  be  made  under  the 
Trustee  Act,  1893,  having  the  like  effect.  (/) 

When  a  defaulting  purchaser,  defendant  to  an  action  for 
specific  performance  in  the  Chancery  Division,  is  in  posses- 
sion of  the  property  comprised  in  the  agreement,  it  is,  as  a 
rule,  competent  for  the  plaintiff  successfully  to  move  before 
the  trial  for  an  order  that  the  defendant  elect  to  pay  the 
purchase-money  into  Court  within  one  month,  or  to  give  up 
possession  at  the  expiration  of  that  time,  (</)     If  he  then 

(c)  Supra,  p.  324,  et  seq. 

(d)  Robinson  v.  Galland,  60  L.  T.  697  ;  Morgan  v.  Brisco,  31  Cb.  D. 
216;  32  ih.  193.  In  the  latter  case  the  defendant  had  jDersistently 
attempted  to  evade  the  order  of  the  Court ;  and  accordingly  the  convey- 
ance was  directed  to  be  settled  by  the  judge  without  the  addition  of  the 
■words  "  in  case  the  parties  difier."  This  has  been  frequently  suggested 
by  Kekcwich,  J.,  where  a  defendant  does  not  appear; — in  order  to 
diminish  the  chance  of  difficulty  in  dealing  with  a  troublesome  defendant : 
see  Baxendale  v.  Lucas,  W.  N.  (95)  30. 

(e)  Grace  v.  Bayntoji,  25  W.  II.  506,  where  it  was  held  by  Jessel,  M.R., 
that  the  Court  had  no  power  to  appoint  a  person  to  execute  a  lease  on 
behalf  of  an  intended  lessor  who  refused  to  execute,  or  to  make  a 
corresponding  vesting  order.  The  contrary  was  afterwards  decided  by 
Kay,  J.,  in  Hall  v.  Eale,  51  L.  T.  226. 

(/)  See  supra,  p.  616. 

(g)  Greenwood  v.  Turner,  2  Ch.  (91)  148;  Leirh  v.  James,  32  Ch.  Div, 
326  (royalties  payable  by  intended  lessee  of  mining  property). 

A  purchaser  in  possession  is  also  liable  to  be  retitrained  by  injunction 
cutting  timber  from  cutting  timber  :  Crockford  v.  Alexander,  15  Ves.  138. 
injunction.         The  Court  in  Boehm  v.  Wood,  2  J.  &  W.  236,  on  the  application  of  the 
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gives  up  possession,  he  must  pay  to  the  vendor  interest  from 
the  day  appointed  for  completion  up  to  the  day  of  giving  up 
possession.  If  the  property  has  not  been  kept  intact,  or  has 
not  been  preserved  in  its  proper  condition,  he  will  be  ordered 
to  pay  the  purchase-money  into  Court,  without  the  option  of 
giving  up  jiossession. 

When  a  purchaser,  defendant  in  an  action  for  specific  per-  Right  to 
formance  fails  to  j^ay  his  purchase-money  as  directed  by  the  '^«*^'"'^' 
judgment,  the  vendor  plaintiff  is  entitled  successfully  to 
apply  to  the  Judge  for  an  order  rescinding  the  contract  for 
sale,  and  directing  that  all  further  proceedings  in  the  action 
be  staj^ed ;  but  the  Court  may,  by  way  of  indulgence,  ex- 
tend the  time  for  payment.  It  was  held  by  Stuart  and 
Bacon,  V.CC,  (Ji)  that  the  order  rescinding  the  contract,  and 
staying  proceedings  might  contain  an  exception  as  to  any 
application  to  award  damages  for  breach  of  the  contract ; 
but  in  a  subsequent  case  (i)  Jessel,  M,K.,  held  that  a  plaintiff 
could  not  obtain  an  order  to  have  the  agreement  rescinded, 
and  claim  damages  against  the  defendant  for  the  breach  of 
the  agreement.  This  decision  has  been  followed  in  a  some- 
what recent  case  before  North,  J.  (j)  Sir  E.  Fry  in  his 
work  on  Specific  Performance  (h)  observes  that  if  this  be  a 
correct  statement  of  the  law,  "  it  would  seem  that  in  many 
cases  the  Court  must  fail  to  give  the  plaintiff  the  full  measure 
of  relief  requisite  for  replacing  him  in  the  jDOsition  in  which 
he  stood  before  the  contract, — the  repayment,  for  instance,  of 
expenses  incurred  by  him  in  showing  his  title." 


Section  XVIIL— Costs,  (l). 

The  costs  of  an  action  for  specific  performance  are  in  the  Costs  in  case 
discretion  of  the  Court.     When  the  dispute   between   the  f '^''''"*\''^ 

1  to  contract. 

parties  is  one  relating  only  to  the  contract  or  the  right  to 


vendor  of  propprty  consisting  of  buildings  and  offices  on  which  it  was  Appo 
necessary  to  eft'ect  insurances  and  of  ornamental  grounds  requiring  con-  of 
siderable  expenditure  and  attention,  appointed  a  receiver  pending   a 
reference  as  to  title. 

(h)  Sweet  v.  Meredith,  4  Giff.  207 ;   Watson  v.  Cox,  15  Eq.  219. 

(i)  Henty  v.  Schroder,  12  Ch.  D.  667. 

(/)  Hutchings  v.  Hamjjhrey,  33  W.  K.  563.    See  also  Balcer  v.  Will 
62  L.  J.  Ch.  315. 

(7.)  P.  532. 

(/)  Sec  supra,  p.  71. 


by  misconduct. 


vendor. 
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enforce  it,  and  not  to  the  title,  the  costs  up  to  and  including 
the  trial  will,  as  a  rule,  abide  the  event,  and  fall  upon  the 
party  whose  conduct  has  occasioned  the  action  ; — e.g.,  if  the 
defendant  resists  specific  performance  or  specific  performance 
with  compensation,  and  the  Court  enforces  specific  perform- 
ance or  specific  performance  with  compensation,  the  defendant 
will,  in  general,  be  ordered  to  pay  the  costs  up  to  the 
trial,  (m)  But  if  the  vendor  is  ready  and  willing  before 
action  specifically  to  perform  the  contract  without  compen- 
sation, the  purchaser  will,  in  general,  be  ordered  to  pay  the 
costs  of  an  action  commenced  by  him  for  specific  performance 
with  compensation,  in  case  no  compensation  be  given,  (n) 
Costs  increased  "When  the  costs  of  an  action  which  must  have  been  com- 
menced in  any  event  have  been  increased  by  the  conduct  of 
one  of  the  parties,  the  extra  costs  are,  in  general,  ordered  to 
Death  of  \)q  p^i^  Ijy  the  party  in  fault,  e.g.,  where  an  action  becomes 

necessary  solely  in  consequence  of  the  death  of  a  vendor, 
intestate,  and  leaving  an  infant  heir,  the  general  rule  is  to 
direct  the  costs  of  the  infant  to  be  paid  out  of  the  purchase- 
money:  but  with  this  exception  to  give  no  costs  on  either 
side,  (o)  The  same  rule  would  appear  to  apply  where  a 
vendor  after  the  contract  devises  the  property  to  an  infant, 
and  dies  before  completion,  (p)  Any  extra  costs  occasioned 
in  such  case  by  the  conduct  of  one  of  the  adult  parties  will, 
in  general,  be  ordered  to  be  paid  by  him.  (^q) 

The  general  rule  that  the  costs  abide  the  event  is  liable  to 

be  varied  under  special  circumstances;  e.g.,  in  the  case  of 

improper   conduct   by  the  successful  party,  as   by  making 

unfounded    charges    of  fraud   against   the   other    party,  (r) 

Charges  of        Questions  in  relation  to  such  conduct  or  otherwise  showing 

fraud,  etc.        ^  ^^^^  ^^^.  ^^  special  order  as  to  costs  should  be  dealt  with  at 

the  trial,  and  not  at  the  hearing  on  further  consideration,  (s) 

Dispute  as  to        When  the  dispute  is  one  of  title  only,  the  general  rule  is 

*'^''^*  that  the  costs  are  given  against  the  vendor  up  to  the  time 

(m)  Powell  V.  Elliot,  10  Ch.  430 ;  Williams  v.  Glenton,  1  Ch.  200  (refusal 
of  purchaser  to  pay  interest). 

(n)  Be  Terry,  32  Ch.  Div.  31  ;  Powell  v.  Elliot,  10  Ch.  430. 
(o)  Barker  v.  Venahles,  13  W.  K.  803. 

(j))  But  in  Williams  v.  Glenton,  1  Ch.  200,  tlie  L.JJ.  differed  in  opinion 
to  the  costs  of  infant  devisees. 

^")   Williams  v.  Glenton,  supra  (refusal  of  purchaser  to  pay  interest). 
Powell  V.  Elliot,  10  Ch.  430.     As  to  costs  occasioned  by  the  conduct 
everal  defendants,  see  Wilson  v.  lliumson,  20  Eq.  450. 
H  V.  Elliot,  supra. 
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when  he  first  shows  that  he  can  make  ont  a  good  title.  (/) 
But  the  vendor  will,  in  genera],  be  entitled  to  his  costs  when 
the  purchaser's  objections  which  have  been  the  cause  of  the 
litigation  are  overruled ;  and  the  purchaser  will  not  escape 
his  liability  thereto  by  reason  of  some  evidence,  the  want  of 
which  was  never  the  subject-matter  of  dispute  between  them 
not  having  been  supplied  until  the  title  has  been  investi- 
gated under  a  reference  directed  in  the  action.  {%)     In  one  Doubtful  title. 
case,  (v)  Jessel,  M.R.,  on  making  an  order  in  favour  of  the 
title,  excused  a  purchaser  from  the  payment  of  costs  on  the 
ground  that  the  difficulty  had  arisen   from  the  conflicting 
decisions  of  the   Court.     In  another   case,  (w)  a  purchaser  Objections 
defendant  who  took  a  fatal  objection  to  the  title  at  a  late  *^'^'^°  ^^  ^^^^ 
stage  of  the  proceedings,  was  reltised  his  costs.  °  * 

When  the  Court  awards  damages  to  a  purchaser  or  lessee  Costs  wheu 
in  lieu  of  specific  performance,  and  by  reason  of  the  vendor  damages 
or  lessor  not  being  able  to  deduce  a  good  title,  the  plaintiff '^^ 
will,  as  a  rule,  be  entitled  to  the  whole  costs  of  the  action. 


PEECEDENTS. 

Particulars  of  Claiil 
3.   Vendor's  Action  ; — Title  Accepted. 


By  an  Agreement  in  writing  dated  the 18 — ,  and  made  Pao-es  87,  690- 

between  the  Plf.  of  the  one  part,  and  the  Deft,  of  the  other  (593,  696,' 703. 
part,  the  Plf.  agreed  to  sell  to  the  Deft.,  and  the  Deft,  agreed  ^^^  corre- 
to  purchase  from  the  Plf.,  for  the  sum  of  £—  a  Messuage  and  ^pon^ing  JuJg- 
hereditaments  situated  &c.  to  which  the  PlaintiS  was  then  ^^^j"  i^^g 
entitled  in  fee  simple  [for  the  unexpired  residue  of  a  term  of  and  24;  for 

99  years   from  the 18 —  granted  by  a  Lease  dated  the  Deft.'s  state- 

18 — and  made  between  &c.  when  the  Plf .  is  a  married  ^^"^^^^ 

woman  add  for  her  separate  use  without   any  restraint  on         lO-l". 
anticipation].     By  the  same  agreement  it  was  provided  {inter 

alia)  that  the  said  purchase  should  be  completed  on  the 

then  next,  and  that  if  not  then  completed,  the  Deft,  should 

(0  PhilUpmi  V.  Gibbon,  6  Ch.  431 ;  Be  Mercer.  14  Ch.  D.  296 ;  Ee  Cox, 
2  Ch.  (91)  120. 

(w)  FhUlipson  V.  Gibbon,  supra.     As  to  the  liability  of  a  vendor  to  pay 
costs  of  persons  summoned  under  the  Land  Transfer  Act,  1875,  s.  93,  see  Land  Transfer 
s.  94  of  the  same  Act.  Act,  1875, 

(■w)  Be  Osborne,  13  Ch.  D.  798,  questioned  on  anntlier  point  in  Be  Morton,  ss.  93-94. 
15  ib.  143 ;  but  see  Be  Taiiqueray  WiUaume,  20  Ch.  Div.  483. 

(w)  Upperton  v.  NicJcolson,  G  Ch.  43U. 

2  z 
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pay  interest  on  his  said  piircliase  money  at  the  rate  of  £ — ■ 
per  cent,  per  annum  from  that  date  until  coinpletion. 

[_If  the  agreemtnt  loas  verbal  this  par.  should  be  adapted  to  the 
circumstances;  and  an  allegation  somewhat  as  follows  should  be 
added. 

2.  The  said  Agreement  has  heen  partly  performed  in  the 
manner  following,  namely,  by  the  Deft,  having  on  or  about 

the  18 —   and   in   pursuance   of  the   same  Agreement, 

and  with  the  Plf.'s  consent,  entered  into  and  upon  the  said 
Messuage  and  premises  comprised  therein  ;  and  he  has  been 
in  possession  thereof  ever  since  that  time,  and  is  now  in  such 
possession.] 

[If  the  Deft,  is  a  married  woman  add  3.  The  Deft,  is 
possessed  of  property  for  her  separate  use  without  any 
restraint  on  anticipation.] 

4.  The  Defendant  has  accepted  the  Plf.'s  title  to  the  said 
Messuage  and  premises. 

5.  The  Plf.  has  always  been,  and  he  is  now,  ready  and 
willing  to  perform  the  said  Agreement  on  his  part ;  but  the 
Deft,  has  refused  [neglected]  and  he  still  refuses  [neglects] 
to  perform  the  same  ;  and  the  Plf.  has  sustained  and  incurred 
considerable  damages,  costs,  charges,  and  expenses  by  reason 
of  such  refusal  [neglect]. 

The  Plaintiff  claims — 

1.  Specific  performance  of  the  said  Agreement. 

2.  Damages  for  breach  thereof. 

3.  A  Declaration  of  lien  with  consequential  direc- 
tions for  enforcing  the  same,  (x) 

4.  Costs. 

Conclusion  as  in  No.  25,  supra,  p.  384. 

4.  Purchaser's  Action; — Title  not  Accepted. 

Pages  693, 696,      By  an  Agreement  &c.  [adapt  No.  3,  pars.  1,  2]. 

697.    For  [If  a  deposit  has  been  paid  add  2.  The  Plf".  on  the  signing 

io's^-'S-sV^^  of  the  said  Agreement  duly  paid  to  the  Deft,  the  deposit  of 

for  o"  F.  c'      ^ —  therein  mentioned.] 

No.  31.  3.  The  Plf  has  always  been  &c.  ;  [See  No.  3,  par.  5]  but 

the  Deft,  has  neglected  to  furnish  the  Plf.  with  an  abstract 
of  liis  title  to  the  Messuage  and  premises,  comprised  in  the 
same  Agreement  though  [frequently]  requested  so  to  do 
[The  Deft   has  furnished  the  Plf.  with  an  abstract  of  title  to 

Lien.  (x)  Unless  a  considerable  poi  tion  of  the  purchase  money  shall  have  been 

paid  either  by  way  of  deposit  or  otherwise,  a  declHration  of  lien  with  the 
view  of  having  the  property  sold  under  the  direction  of  the  Court  is  not  a 
very  satisfactory  mode  of  proteuting  a  vendor  from  the  trouble  arising 
from  having  to  deal  with  an  impecunious  purchaser :  sec  supra,  pp.  687, 
7U3. 
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the  said  Messufige  and  premises,  and  the  Plf.  has  delivered 
certain  requisitions  in  respect  of  the  Deft.'s  title,  as  appearing 
by  such  abstract ;  but  the  Deft,  has  refused  [neglected]  and 
he  still  refuses  [neglects]  to  reply  to  such  requisitions,  or 
otherwise  to  perform  the  same  agreement  on  his  part  ttc. 
'iadapt  remainder  of  No.  3,  par.  5,  as  the  case  may  require.  The 
claim  will  also  he  the  same  as  in  the  No.  3 ;  hut  the  claim  fur  a 
declaration  of  lien  &c.  should  he  omitted\ 

5.  Purchaser' s  Action  ; — Option  given  hy  Lease  exercised  after 
Death  of  Lessor  and  Vendor,  leaving  an  Lnfant  Heir  ; — 
Ss.  ol,  33  of  the  Trustee  Act,  1893. 

1.  By  an  Indenture  of  Lease  dated  the 18 — ,  and  made  Pages  fi64, 665, 

between  A.  B.,  since  deceased,  of  the  one  part,  and  the  Plf.  694,  704.  For 
of  the  other  part,  the  said  A.  B.  demised  to  the  Plf.,  his  exs.,  ^"'^ S'"*' ''® 
ads.,  and  assns.,  a  Messuage  and  hereditaments  situated  &c., 

for  the  term  of — years  from  the  18 — ,  at  the  yearly 

rent  of  £ ;  and  the  same  Indenture  contained  a  covenant 

on  the  part  of  the  said  A.  B.  that  he,  the  said  A.  B.  his  heirs 
or  assns.  would  sell  to  the  Plf.  the  fee  simple  and  inheritance 
of  and  in  the  said  Messuage  and  premises,  for  the  sum  of 

£ ,  on  the  Plf.  giving  to  the  said  A.  B,,  his  heirs  or  assns., 

or  leaving  for  him  or  them,  at  his  or  their  last  known  place 

or  places  of  abode  in  England,  on  or  before  the 18 — ,  not 

less  than  three  calendar  months'  previous  notice  in  writing 
of  the  desire  of  the  Plf.  to  purchase  the  same. 

2.  The  said  A.  B.  died  intestate  on  the 18 — ,  leaving 

the  Deft.  C.  D.  (who  is  an  infant)  his  heir-at-law.  The 
Deft.  E.  F.  is  the  Admor.  of  the  said  A.  B. 

3.  The  PJf.,  subsequently  to  the  death  of  the  said  A.  B., 

namely,  on  the  18 — ,  duly  served  on  the  Defts.  notice 

in  writing  of  his  (the  Plf.'s)  desire  to  purchase  the  fee 
simple  and  inheritance  of  and  in  the  said  Messuage  and 
premises,  in  conformity  with  the  provision  in  that  behalf 
so  contained  in  the  said  Indenture  of  Lease  as  hereinbefore 
stated ;  but  having  regard  to  the  infancy  of  the  Deft.  C.  D., 
the  Plf.  is  unable  to  obtain  a  conveyance  of  the  same 
Messuage  and  premises  without  the  aid  of  the  Court. 

The  Plf.  claims— 

1.  A  declaration  that  he  is  entitled  to  specific  per- 
formance of  the  agreement  constituted  by  the  said 
indenture   of    lease    and   the    said  notice    dated    the 

18 — ,  for  the  sale  to  the  Plf.  of  the  fee  simple 

of  the  said  Messuage  and  hereditaments,  at  the  price 
of  £ . 

2.  A  declaration  that  the  infant  Deft.  C.  D.  will, 

2  z  2 
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upon  payment  of  the  said  sum  of  £ ,  be  a  trustee 

for  the  Plf.  of  the  said  Messuage  and  premises,  and 
that  some  proper  person  may  be  appointed  to  convey 
the  same  Messuage  and  premises  to  the  Plf.,  or  as  he 
shall  direct. 

3.  Proper  directions  as  to  the  costs  of  this  action. 

6.  Agreement  for  Lease  ; — Intended  Lessor  s  Action  (jf). 

Pages  678, 679.      1.  By  an  Agreement  in  writing  dated  the 18 — ,  and 

LTno''!™'''*'  ^^^y  signed  by  the  Deft.,  the  Plf.  agreed  to  grant  to  the 
compare^al'so  Deft.,  and  the  Deft,  agreed  to  accept  a  lease  of  a  Messuage 
Nos.  50-53.       and  land  situated  at  &c.  for  the  term  of  —  years  from  the 

■ 18 — ,  at  the  yearly  rent  of  £ ,  such  lease  to  contain 

all  usual  covenants,  and  also  a  covenant  on"  the  part  of  the 
lessee,  diiring  the  said  term,  to  keep  the  said  MessTiage,  and 
all  other  erections  and  buildings  in  the  same  agreement 
mentioned,  insured  against  loss  or  damage  by  fire  in  the 

sum  of  £ ,  at  least  in  the  joint  names  of  the  reversioner 

or  reversioners,  and  of  the  lessee  or  tenant  for  the  time 
being. 

2.  The  Plf.  has  been  at  all  times  ready  and  willing,  and 
he  hereby  oB'ers  specifically  to  perform  the  said  Agreement 
on  his  part ;  but  the  Deft,  has  refused,  and  he  still  refuses 
to  perform  the  same. 

3.  The  value  of  said  Messuage  and  land  does  not  exceed 
the  sum  of  £500. 

The  Plf.  claims— 

1.  Specific  performance  of  the  said  agreement. 

2.  Damages. 

3.  Costs. 

7.  Claim  to  enforce  Vendor's  Lien  after  Conveyance. 

Pages  690-692.  1.  By  an  Indenture  dated,  &c.,  and  made  between  the 
For  Judgment,  Plf.  of  the  One  part,  and   the  Deft,  of  the  other  part,  in 

see  No.  37.        consideration  of  the  sum  of  £ therein  expressed  to  have 

been  paid  by  the  Deft,  to  the  Pit'.,  the  Deft,  conveyed  to 
the  Plf.  in  fee  simple  in  possession  a  Messuage  and  land 
known  as,  &c. 

2.  The  said  Messuage  and  land  were  sold  by  the  Plf.  to 

the  Deft,  for  the  sum  of  £ under  an  agreement  dated, 

&c.,  and  the  Deft,  on  the  signing  thereof  paid  a  deposit  of 

£ to  the  Plf.,  leaving  unpaid  a  balance  of  £ upon 

which  interest  at  the  rate  of  £ — — -  per  cent,  per  annum  was 
payable  under  the  same  agreement ;  and  although  the  whole 

Lessee's  action.      (.)/)  r'>r  Particulars  of  Claim  in  Action   by  au   iutonded   lessee,  see 
Form  i!70,  App. 
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of   the   said    purchase-money   of    £ was    in    the   said 

Indenture  expressed  to  be  paid,  nothing  further  was  on  or 
before  tlie  execution  of  the  same  Indenture,  jiaid  to  the 
Plf.  on  account  of  the  said  purchase-money  or  interest,  nor 
has  any  such  jDayment  been  made  subsequently ;    but  the 

whole  of  the  said  balance  of  £ with  interest  thereon  at 

the  rate  aforesaid  from  the 18 — ,  still  remains  owing  to 

the  Plf. 

3.  The  said  Indenture  was  executed  by  the  Plf.  (without 
insisting  upon  payment  of  the  whole  of  the  said  purchase- 
money)  at  the  request,  and  for  the  convenience  of  the  Deft. ; 
but  the  same  Indenture  was  retained  by  tlie  Plf.  as  a  pro- 
tection against  the  property  comprised  therein  being  dealt 
with  to  the  prejudit:e  of  the  Plf. ;  and  the  same  has  ever 
since  been,  and  is  now  in  such  possps.sion. 

4.  The  Plf.  has  requested  the  Deft,   to  pay  to  him  the 

said  sum  of  £ and  interest,  but  the  Deft,  has  neglected, 

and  he  still  neglects  so  to  do. 

5    The  Plf.  is  entitled  (as  he  submits)  to  a  lien  on  the 

said  Messuage  and  land  for  the  said  sum  of  £ ,  with 

interest  thereon  as  from  the  said 18 — ,  and  for  his  costs 

of  this  action. 

The  Plf.  claims— 

1.  A  declaration  that  the  Plf.  is  entitled  to  a  lien 
upon    the   said   Messuage   and    land    convej^ed   and 

assured  by  the  said  Indenture  of  the 18 — ,  with 

interest  thereon  at  the  rate  of  £ per  cent,  per 

annum  from  the 18 —  until  payment,  and  for  his 

costs  of  this  action. 

2.  That  the  aforesaid  lien  may  be  enforced  by  sale 
of  the  said  Messuage  and  land  liable  thereto. 

3.  A  receiver. 

8.  Claim  for  Indemnity  under  Contract  to  purchase  shares  in  a 
Joint  btock  Company. 

1.  On   the  18 —  the  Plf.,  through   his   brokers   con-  Page  655. 

tracted  to  sell  on  the   Stock  Exchange,  and  in  accordance  For  Judgment, 
with  the  cust(jm  thereof,  and  the  Deft,  contracted  to  purchase  ^'^'^  ^'"'  '^'^' 
— shares  of  £ —  each  (£l  paid)  in  the  —  Co.  Limited  which 

were  then  registered  iu  the  Plf.'s  name. 

2.  It  was  one  of  the  terms  of  the  said  Contract  that  the 
Deft,  should  indemnify  the  Plf.  against  all  calls  and  liability 
in  respect  of  the  said  shares. 

3.  The  Deft,  paid  the  purchase-money  for  the  said  shares  ; 

and  on  or  about  the 18 — ,  a  transfer  of  the  same  shares 

duly  executed  by  the  Plf.  was  delivered,  together  with  the 
certificates  of  the  same  shares  to,  and  accepted  by  the  Deft. 
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4.  The  Deft,  neglected  to  execute  the  saifl   transfer,  and 

obtain  registration  thereof  prior  to  the 18 — ,  on  which 

day  a  petition  was  presented  to  Her  Majesty's  High  Court  of 

Justice  ;  and  on  the  hearing  of  the  same  petition  on  the 

18 — ,  au  order  was  made  for  the  compulsory  winding  up  of 
the  said  Company.  The  same  Company  is  now  in  the  course 
of  liquidation,  and  the  Plf  has  been  settled  on  the  list  of 
contributories  in  respect  of  the  shares  so  sold  to  the  Deft,  as 
aforesaid. 

5.  On  the  — 18 —  a  call  of  £ —  per  share  was  made  in 

the  aforesaid  liquidation,  under  which  the  Plf.  was  com- 
pelled to  pay,  and  did  in  fact  pay,  the  sum  of  £ — •,  in  respect 
of  the  said  shares. 

6.  The  Plf.  has  requested  the  Deft,  to  indemnify  him 
against  all  liability  in  respect  of  the  said  shares,  and  the 
calls  thereon ;  but  the  Deft,  has  refused  [neglected]  and  he 
still  refuses  [neglects]  so  to  do. 

The  Plf.  claims— 

1.  Specific  performance  of  the  said  Contract. 

2.  That  the  Deft,  may  be  ordered  to  indemnify  the 
Plf.  against  all  calls  already  made,  and  all  future  calls 
with  interest  thereon,  and  against  all  liability,  loss, 
costs,  damages,  and  expenses,  and  all  other  conse- 
quences already  incurred,  or  to  be  incurred  by  reason 
of  the  Plf.  having  been  so  settled  as  aforesaid  on  the 
list  of  contributories  in  respect  of  the  said  shares. 

3.  Payment  of  the  costs  of  this  Action  and  also  of 
any  costs  which  the  Plf.  may  have  sustained  by  reason 
of  his  having  been  so  settled  as  aforesaid  on 'the  list  of 
contributories  in  respect  of  the  said  shares. 

9.   Cancellation  of  Agreement  on  the  ground  of  Misrepresentation. 
Pages  674, 675,      1.  By  an  Agreement  in  writing  dated  &,c  Adapt  No.  3, 

Iml'  nient   see  -^^*"*  •^• 

Jlo  55?"  '  ^^'^  ^-  ^'^^  ^^^^  Agreement  was  indorsed  on  certain  printed 
particulars  and  conditions  which  had  been  piepared  for  a 
sale  by  auction;  and  such  particulars  contained  the  following 
representation  in  relation  to  the  said  Messuage  and  jiremises 
therein    described,  namely,  "  in  the  occupation  of  A.  B.,  a 

most  desirable  tenant,  at  the  annual  rent  of  £ " 

3.  The  Plf.  entered  into  the  said  Agreement,  and  paid  to 

the  Deft,  the  deposit  of  £ therein  mentioned,  upon  the 

faith  of  and  fully  relying  upon  the  correctness  of  the  said 
representation  ;  but  prior  to  the  time  by  the  same  Agreement 
fixed  for  the  completion  of  the  said  purchase,  the  Plf.  ascer- 
tained (in  accordance  with  the  facts)  that  at  the  time  of  the 
tiiguiug  of  the  said  Agreement,  the  said  rent  was  considerably 
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in  arrear,  that  the  saiil  A.  B.  was  then  and  had  been  for  some 
time  p^eviou^ly  in  insolvent  circumstHUces,  and  unable  to 
pay  the  same  rent.  A  receiving  order  in  bankruptcy  has 
since  been  made  against  him. 

The  Plf.  claims— 

1.  To  have  the  said  Agreement  rescinded  and  de- 
livered up  to  him  to  be  cancelled. 

2.  Eepayment  of  the  said  sum  of  £ —  paid  by  the 
Plf.  to  the  Deft,  by  way  of  deposit  as  aforesaid,  Avith 
interest  at  the  rate  of  £4  per  cent,  per  annum  from 
the  said 18 — ,  until  payment. 

3.  £ —  damages  for  such  misrepresentation  as 
aforcisaid. 

4.  Costs. 

Defendant's  Statements. 
10.  Statute  of  Frauds. 

I  the  undersigned  Deft,  [one  of  the  Defts.]  say  that  the  Pages  51,  656- 
Statute  of  Frauds  has  not  been  complied  with  in  relation  *^''^- 
to  the  alleged  Agreement  in  the  Plf.'s  Particulars  of  Claim 
mentioned. 

Conclude  as  in  No.  41,  supra,  p.  397. 

11.  Denial  of  Agreement. 

I  deny  that  I  entered  into  the  alleged  Agreement  of  the 
18 — ,  in  the  Plf.'s  Particulars  of  Claim  mentioned,  (z) 

12.  Denial  of  Agency. 

A.  B.  in  the  Plf.'s  Particulars  of  Claim  mentioned  was  not  Page  658. 
my  Agent,  (a) 

13.  Agreement  Bescinded. 

The  Agreement  dated  &c.  in  the  I'lf.'s  Particulars  of  Claim  Pages  660,  670. 
mentioned  was  etfectually  rescinded  [by  mutual  agreement 
or'l  under  the  10th  Condition  under  which  the  property  com- 
prised in  the  same  Agreement  was  put  up  for  sale  by  Auction 
as  in  the  same  Particulars  stated,  (b) 

14.  Laches  and  Delay. 

1.  Disputes  arose  between  the  Plf.  and  me  through  our  Pages  666, 667. 
respective  Solicitors  shortly  after  the  signing  of  the  Agree- 

(z)  See  Byrd  \.  Nunn,  7  Ch.  D.  284. 
(«)  lb. 

(6)  Compare  K.  S.  C,  App.  D.,  s.  II. ;  for  Defence  on  the  ground  of  Misrepresenta- 
misreprescntutiou  adapt  is'^o.  'J.  '''""'    '^' 
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ment  dated  tho 18 — ,  in  the  Plf.'s  Particulars  of  Claim 

mentioned,  as  to  the  title  to  the  hereditaments  comprised  in 
the  same  Agreement ;  and  in  conseqtience  thereof,  I  on  the 

18 — ,  through  my  Solicitor  informed  the  Plf.  through 

his  Solicitor,  that  I  should  no  longer  consider  myself  bound 
by,  but  should  refuse  to  perform  tlae  same  Agreement. 

2.  Under  the  circumstances  aforesaid,  I  submit  that  the 
Plf.  has,  by  laches  and  delay,  lost  any  right  which  he  may 
oiiginally  have  had  to  enforce  specific  performance  of  the 
said  Agreement,  and  that  he  ought  to  be  ordered  to  pay  my 
costs  of  this  Action. 

15.  Time  of  the  Essence  of  the  Contract ; — Property  required 
for  Carrying  on  Business  or  for  Residence. 

Page  664.  !•  The  Messuage  described  in  the  Contract  dated,  &g.,  in 

the  Plf.'s  Particulars  of  Claim  mentioned  was,  as  the  Plf. 
well  knew  at  the  time  when  he  entered  iuto  the  same 
contract,  required  by  me  for  the  purpose  of  carrying  on  the 
business  of  a  grocer  [of  residence],  and  it  was  (as  he  then 
also   knew)    essential    for   my   interests    that   the    puichase 

thereof  should  be  completed  on  or  before  the 18—;   but 

the  Plf.  did  not  furnish  me  with  the  abstract  of  his  title  to 
the  same  messuage  until  after  that  day. 

2.  In  consequence  of  such  delay  on  tlie  part  of  the  Plf.  as 
aforesaid,  1  was  compelled  to  find,  and  did  in  fact  find  and 
purchase  another  house  and  shop  [residence  for  m3'self  and 
family].  I  therefore  submit  that  this  action  ought  [as 
against  me]  to  be  dismissed  with  costs  to  be  paid  by  tho  Plf. 

16.  Time  made  of  the  Essence  of  the  Contract  hy  Notice, 

Page  665.  The  Plf.  was  guilty  of  delay  in  not  taking  proper  steps 

towards  the  completion  of  the  purchase  of  the  property 
comprised  in  the  Agreement  dated  &c.,  in  his  Particulars 
of  Claim    mentioned.      In   consequence   of   such  delay,   my 

solicitor,  on  the  18 — ,  served  on  the  solicitor   for  the 

Plf.  a  notice  in  wriiing  of  that  date,  fixing  a  reasonable  time 
for  such  completion,  namely,  —  weeks  from  that  date,  and 
making  time  of  the  essence  of  the  contract  in  this  respect. 
'J'he  Plf.  failed  to  comply  with  the  terms  of  such  notice,  and 
1  therefore  submit,  &c.,  as  in  last  Precedent. 

17.  No  Title. 

Pages  603, 665,  I  refused  to  perform  the  Agreement  dated  &c.  in  the  Plf.'s 
672,  677-685  particulars  of  claim  mentioned,  because  the  Plf.  was  unable 
aud  692,  ^^  deduce  a  good   title  to  the  jiroporty  comprised  therein, 
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pursuant  to  the  terms  thereof;  for  the  Plf.  purported  to 
sell  such  property  as  the  surviving  Trustee  under  the  Will 
of  A.  B.,  deceased  ;  but  such  Will  coulains  no  power  of  or 
trust  for  sale,  either  express  or  implied,  until  after  the  death 
of  X.  Y.,  who  is  still  living  [or  from  the  abstract  of  title 
delivered  to  me  by  the  Plf,  it  appeared  that  the  property 
comprised  in  the  said  Agreement  was  purchased  by  him 
from  one  A.  B.,  who  by  an  Indenture  dated  &c.  purported 
to  convey  the  same  to  the  Plf.  The  said  A.  B.  was  at  the 
date  of  such  conveyance  an  undischarged  bankrupt  (c).1 

Judgments  and  Orders. 

18.   Vendor's  Action; — Title  accepted; — Specific  Performance 
directed  at  Trial,  with  Declaration  of  Lien. 

This  Action  &c.  No.  5Q,  supra,  p.  402.      This  Court  doth  Pages  690-692. 
declare  that  the  Plf.  is  entitled  to  sper-ific  performance  of  ^'^>^  ^'-  C-,  see 
the  Agreement  dated  &c.  in  the  Plf 's  Particulars  of  Claim 
mentioned,  and  doth  adjudge  the  same  accordingly.     [This  Page  657. 

Court  doth  declare  that  the  Letters  of  the  18 — ,  in  the 

Plf.'s  Particulars  of  Claim  mentioned,  constitute  a  binding 
Agreement  between  the  Plf.  and  Deft.,  and  that  the  same 
Agreement  ought  to  be  specifically  performed  and  carried 
into  execution,  and  doth  adjudge  the  same  accordingly;] 
And  the  Deft,  by  his  Solicitor  [Counsel]  declaring  himself 
satisfied  with  the  title  of  the  Plf.  to  the  property  comprised 
in  the  said  Agreement  (d).  [This  Court  doth  declare  that 
the  Deft,  is  to  be  deemed  to  have  accepted  the  Plf.'s  title  to 
the  property  comprised  in  the  Agreement  dated  &c.,  in  the 
Plf.'s  Particulars  of  Claim  mentioned,  and  that  such  Agree- 
ment ought  to  be  specifically  performed  and  carried  into 
execution,  and  doth  adjudge  the  same  accordingly.]  And 
the  Plf.  by  his  Solicitor  [Counsel]  submitting  to  account. 

It  is  ordered  that  interest  be  computed  at  the  rate  of  £ 

per  cent,  per  annum  on  the  sum  of  £ [the  balance  of] 

the  purchase-money  [of  £ ]  for  the  property  compiisecl 

in  the  said  Agreement  [after  deducting  the  sum  of  £ 

part  thereof  paid  by  the  Deft,  to  the  Plf.  by  way  of  deposit] 

from  the 18 — ,  when  the  same  ought  to  have  been  paid 

according  to  the  terms  of  the  same  Agreement,  And  it  is 
ordered  that  an  account  be  taken  of  the  rents  and  profits  of  the 

(c)  See  Re  Neiv,  &c.  Assn.,  2  Ch.  (92)  138,  C.  A. 

(d)  or  add  atter  "  Particulars  of  Claim  mentioned  "  in  the  first  de-  Draft  approved 
claratiou  tiie  words  "  upon  the  footing  of  his  title  to  the  hereditaments  before  action, 
comprised  in  the  said  agreement  having  been  accepted " ;  or  "  And  it 

appearing  tiiat  the  Deft,  lias  accepted  the  title  &c.  [and  that  a  draft  deed 
of  Conveyance  tbereof  from  the  Plf.  and  his  Mortgagee  has  been  settled 
and  approved  by  and  on  behalf  of  the  Deft."] 
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said  property  received  by  the  Plf.,  or  by  any  otter  person  or 

persons  by  his  order  or  for  his  use,  since  the  said 18 —  (e)  ; 

And  it  is  ordered  that  the  Registrar  do  tax  the  Plf.'s  costs 
of  this  Action  (/)  ;  And  it  is  ordered  that  the  amount  which 
shall  appear  to  be  dne  on  the  said  account  of  rents  and 
profits  be  deducted  from  the  amount  of  the  said  [balance  of] 
purchase-money,  and  interest  and  costs,  when  so  computed 
and  taxed  as  aforesaid,  and  that  the  [ultimate]  balance  due 
to  the  Plf.  be  certified ;  And  it  is  ordered  that  upon  the  Plf. 
executing  to  the  Deft.,  or  to  whom  he  shall  direct,  a  proper 
conveyance  [assignment  &c.]  of  the  said  property,  at  the 
expense  of  the  Deft,  according  to  the  said  Agreement,  (such 
conveyance  [assignment]  to  be  settled  by  the  Judge  in  case 
the  parties  differ)  [(lelivering  to  the  Deft,  a  conveyance  in 
accordance  with  the  aforesaid  draft  duly  executed  by  the 
Plf.  (j/)]  and  delivering  to  the  Deft.,  upon  oath  if  required, 
all  deeds  and  writings  in  his  custody  or  power  relating 
[exclusively]  to  the  said  property  [and  giving  an  acknow- 
ledgment of  the  right  to  production  [and  undertaking  for 
safe  custody]  of  deeds  relating  also  to  other  properties  as 
provided  by  the  9th  section  of  the  Conveyancing  and  Law 
of  Property  Act  1881,]  the  Deft,  do  pay  into  Court  the 
balance  which  shall  be  certified  to  be  due  to  the  Plf.  in 
respect  of  such  purchase-money,  interest,  and  costs  as  afore- 
said ;  And  this  Court  doth  declare  that  the  Plf.  is  entitled 
to  a  lien  on  the  said  property  in  respect  of  [the  balance  of] 
his  said  purchase-money  and  interest  thereon  at  the  rate  of 

£ per  cent,   per  annum  from  the  said  18 — ,  until 

payment,  and  also  for  his  said  costs;  And  in  case  of  default 
being  made  by  the  Deft,  in  making  such  payment  as  afore- 
said, the  Plf.  is  to  be  at  liberty  to  apply  to  enforce  such 
lien  by  sale  of  the  said  property  or  otherwise,  as  he  may  be 
advised ; — Liberty  to  apjdy  generally  (h). 


19.  Another  Form,  (i) 

Page  702.  Adapt  last  Precedent  to  the  end  of  the  direction  to  certify -the 

For  P.  C,  see    halance  due  to  the  Plf.,  but  omitting  any  reference  to  the  costs,  and 

(e)  See  Form  271,  App.,  if  the  plaintiff  has  been  in  occupation;  see 
also  No.  21,  supra,  p.  524. 

(/  )  See  note  (s)  to  No.  41,  infra. 

(g)  or  if  the  circumstances  so  require,  "  delivering  to  the  Deft.,  duly 
executed  by  him,  the  conveyance  of  the  said  property  which  has  already 
been  prepared  and  approved  by  the  Deft." 

(/i)  For  minutes  of  judgment  with  declaration  of  lien  for  purchase 

Money  payable  money  payable  by  instalments,  tee  Nives  v.  N.,  15  CIj.  D.  650. 

by  instalments.      (-/■)  fhis  form  partly  corresponds  to  that  adopted  in  an  unreported  case 

of  I'arker  v.  Burton,  lu'ard  as  a  .short  cause  before  Chitty,  J.  (7  Feb., 

1891),  in  which  the  dtfeudant  did  not  appear.     It  is  intended  to  meet 


Occupation 
rent. 

Conveyance 
approved,  &c., 
before  action. 
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then  add,  And  it  is  ordered  that  the  Deft.  C.  D.  do  pay  such 
balance  into  Court  within  —  days  after  the  date  of  the 
Registrar's  Certificate  to  be  made  in  pursuance  of  this  judg- 
ment, And  it  is  ordered  that  upon  such  payment,  the  Plf. 
A.  B.  do  execute  to  the  Deft.,  or  to  whotn  he  shall  direct,  a 
proper  conveyance,  &c.,  see  No.  38,  infra;  Add  if  required 
declaration  as  to  lien,  dc.,  as  in  last  Precedent,  And  it  is  ordered 
that  the  Deft,  do  pay  the  Plf.'s  costs  of  this  action,  as  taxed, 
within  fourteen  days  after  taxation  ; — Liberty  to  apply. 

20.  Order  to  enforce  Lien  by  Sale  inith  leave  to  bid. 

Upon  application,  &c.,  see  No.  2,  sitj>ra,  p.  192.     This  Court  For  P.  C,  see 
doth  order  that  the  hereditaments  known  as,  &c.  [taken  by  ^";f '    ,^ 
the  Defts.  as]  in  the  PJf.'s  Particulars  of  Claim  mentioned  be  j^J^'ig  or'l9. 
sold  with  the  approbation  of  the  Registrar ;  [if  the  property 
has  been  taken  by  a  railway  company  under  the  Lands  Clauses 
Act,  add,  free  from  all  claims  of  the  Deft.  Company,  and  of 
all  persons  claiming  through  them].     And  it  is  ordered  that 
the  Plf.  be  at  libei'ty,  at  such  sale,  to  bid  for,  and  become  the 
jnirchaser  of  the  said  hereditaments,  or  of  any  jiart  thereof; 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  credit  of  this  Action,  &c.,  subject  to 
further  order ; — Add  direction  as  to  conduct  of  sale,  dtc.  ;  see 
No.  5,  supra,  p.  547,  Defts.  to  pay  the  costs  of  application ;  No.  2, 
supra,  p.  194. 

21.  hijunction  to  restrain  Railway  Company  from  Hunning  Trains 
over  Land; — Delivery  of  Possession. 

It  is  ordered  that  notwithstanding  the  said  Judgment  dated  P'^S^  692. 

the 18 — ,  the  Defts.  the  By.  Co.  do  on  or  before 

the 18 — ,  or  subsequently  within  seven  days  after  service 

of  this  Order  pay  into  Court  the  sum  of  £ with  £ 

for  interest  thereon  at  the  late  of  £ per  cent,  per  annum 

from  the 18 —  to  the  18 — ,  the  date  of  this  Order, 

(making  together  £ )  ;  And  it  is  ordered  that  the  Defts., 

the By.  Co.  do  on  or  before  the  said 18 — ,  pay  into 

Court  the  sum  of  £ ,  the  costs  taxed  pursuant  to  the  said 

Judgment ;  And  it  is  ordered  that  in  default  of  such  pay- 
ments into  Court  by  the  time  aforesaid,  the  Defts.  the 

By.  Co.,  their  directors  officers  servants  and  agents  be  strictly 


the  case  of  a  defenrlant  who  may  try  to  evade  compliance  with  the  jiulg- 
mcnt.  Compare  tlie  same  with  the  minutes  of  tlje  orders  in  Morgan  v. 
Brisco,  81  Gh.  D.  217,  and  32  ih.  l'J4.  Tlio  course  adopted  in  the  latter 
case  is  open  to  the  objection  that  ii  jilainiift'  in.ay  bo  put  to  tlie  expenso  of 
preparing  a  conveyauce  when  it  is  doubtful  wiiethir  the  defendant  will 
bo  able  to  pay  hia  purchase  money ;  see  3  Seton,  1861. 
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enjoined  and  restrained  from  running,  or  causing  or  per- 
mitting to  run  over  the  land  in  the  said  Judgment  dated  the 

18 —  mentioned,  or  any  part  thereof,  any  train,  engine, 

carriage,  truck,  or  waggon  ;  and  from  continuing,  or  Leing 
in  jDossession  of,  or  using  the  said  land,  or  any  part  thereof 
until  further  order  ;  And  it  is  ordered  that  in  case  of  such 
default  as  aforesaid,  the  Plf.  A.  B.  be  put  into  possession  of 
the  said  land,  the  particulars  whereof  are  set  forth  in  the 
schedule  hereto ; — Defts.  to  pay  costs  of  application — No.  2, 
supra,  p.  194;  see  also  supra,  pp.  All,  418. 

22.  Judgment  in  Vendor's  Action  iclien  Part  of  tlie  Purchase- 
Money  is  to  he  secured  by  approved  Bills  of  Exchange. 

Adopt  No.  18  to  the  end  of  the  direction  to  certify  the  balance 
due  to  the  Plf. ;  And  it  is  ordered  that  upon  the  Plf.  executing 
to  the  Deft,  a  proper  assignment  &c.,  the  Deft.  C.  D.  do  pay 
into  Court  the  balance  which  shall  be  certified  to  remain  due 

to  him  in  respect  of  the  said  sum  of  £ and  interest  and 

costs,  after  such  deduction  as  aforesaid,  and  execute  a  counter- 
part of  such  assignment,  and  deliver  to  the  Plf.  four  Bills  of 
Exchange  (to  be  approved  by  the  Plf.)  for  £ each  pay- 
able at  six,  nine,  twelve,  and  eighteen  months  respectively 

■with  interest  from  the 18 —  at  the  rate  of  £ per 

cent.  j)er  annum  ; — Liberty  to  apply. 

23.  Part  of  the  Purchase-Money  is  to  remain  on  Mortgage. 

Adapt  No.  IS  to  the  end  of  the  direction  to  certify  the  balance 
due  to  the  Plf.  ;  And  it  is  ordered  that  upon  the  Plf.  executing 
a  proper  conveyance  of  the  said  hereditaments  comprised  in 
the  said  Agreement  to  the  Deft,  at  the  expense  of  the  Deft, 
(such  conveyance  to  be  settled,  &c.),  the  Deft,  do  execute  and 
deliver  to  the  Plf.  a  proper  mortgage  of  the  said  heredita- 
ments, for  securing  to  the  Plf.  the  sum  of  £ ,  part  of  the 

amount  to  be  certified  as  aforesaid,  with  interest  at  the  rate 

of  £ per  cent,  per  annum,  and  pay  into  Court  for  the  use 

of  the  Plf.  the  rexidue  or  balance  of  the  amount  so  to  be 
certified,  such  mortgage  to  be  prepared  by  the  Plf.'s  solicitor 
at  the  Deft.'s  cost,  and  to  be  settled,  &c. ;  Add  declaration  of 
lien,  dec,  if  necessary  ; — Liberty  to  apply. 

24.  Judgment  against  Married  Woman,  (y) 

Declaration  of  right,  see  No.  18 ;  And  this  Court  doth 
further  declare  that  the  separate  property  of  the  Deft.  C.  D. 

Married  (i)  No  special  form  is  reqiiired  when  a  married  woman  is  vendor  and 

womau  vendor,  plamtili".     tSeo  Chapter  XIII.,  infra,  on  the  Married  Women's  Property 
Acts. 
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vested  at  tliis  present  date,  or  which  shall  hereafter  be  vested 
in  her,  or  in  any  other  person  or  persons  in  trust  for  her,  is 
chargeable  with  the  payment  of  the  balance  of  the  purchase- 
money   payable  by  her   under    the   said    Agreement,   after 

deducting  the  sum  of  £ ,  part  thereof  paid  by  her  to  the 

Plf.  by  way  of  deposit,  and  interest  thereon,  and  with  the 
costs  of  this  Action,  And  doth  ord«r  that  the  same  do  stand 
charged  therewith  accordingly  ;  And  this  Court  doth  order 
that  the  following  account  and  inquiry  be  taken  and  made, 
namely,  1.  An  account  of  what  is  due  to  the  Plf.  for  balance 
of  purchase-money  and  interest  under  the  said  Agreement, 
after  such  deduction  as  aforesaid,  and  for  his  costs  of  this 
Action,  such  costs  be  taxed,  2.  An  inquiry  of  what  par- 
ticulars the  Deft.  C.  D.'s  separate  prcjperty  consists,  and  in 
whom  the  same  is  vested  ; — Adjourn  further  consideration  ; — 
Liberty  to  apply. 

25.  Action  for  Specific  Performance  loitTi  Counterclaim  for 
Damages  in  the  nature  of  Compensation  for  Deterioration. 

This  Court  doth  declare,  &c.,  declaration  of  right  and  direc-  Pao;es 669-674, 
iion  for  computation  of  interest  on  purchase  money,  as  in  No.  18  ;  ''^^• 
And  it  is  ordered  that  the  following  account  and  inquiry  be 
taken  and  made,  namely,  1.  An  account  of  the  rents  and 
profits  received  by  the  Plf.  in  respect  of  the  said  property,  or 
which  without  his  wilful  neglect  or  default,  might  have  been 

so  received  since   the  said  18 — ;    2.  An  inquiry  what 

deterioration  (if  any)  has  taken  place  in  the  said  property 

since  the  said 18 — ,  and  what  sum  will  be  required  to 

restore  the  same  to  the  state  in  which  it  was  on  the  said 

18 — ;  And  it  is  ordered  that  the  Registrar  do  tax  the 

Deft.'s  costs  of  this  Action  and  Counterclaim ;  And  it  is 
ordered  that  the  amounts  which  shall  appear  to  be  due  on 
the  account  No.  1  and  inquiry  No.  2  and  for  the  Deft.'s  costs 
when  taxed  as  aforesaid  be  deducted  from  the  said  purchase 
money  and  interest,  and  that  the  balance  due  to  the  Plf.  be 
certified  ;  And  it  is  ordered  that  upon  the  Plf.  executing,  &c., 
as  in  No.  18.  (Jc) 

26.  The  like  when  Damages,  &c.  are  assessed  at  the  Trial. 

This  Court  doth  declare,  &c.,  declaration  of  right,  and  direc- 
tion for  computation  of  interest  on  purchase  money  as  in  No.  1 8  ; 
And  it  is  ordered  that  upon  the  Plf.  executing  &c.,  see  No.  18, 
the  Deft,  do  pay  into  Court  the  balance  of  the  amount  of  the 
said  purchase  money  and  interest,  after  deducting  therefrom 
the  several  sums  of  money  following  namely  £ for  rents 

(k)  Compare  Phillips  v.  Silvester,  8  Ch.  173,  with  Royal,  &c.  Society  v. 
Bomash,  35  Ch.  D.  390. 
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and  profits  of  tlie  said  property  received  by  the  Plf.,  £ 

for  loss  of  rent,  and  £ for  assessed  damages  in  respect 

of  deterioration  of  the  said  property,  making  together  the 

sum  of  £ ;  Deft,  to  pay  costs  of  Action  and  Counterclaim  ; 

see  No.  19. 

27.  Indemnity  under  Contract  to  purchase  Shares  in  a  Joint 
Stock  Company. 

Page  655.  This  Court  doth  declare  (T)  that  the  Deft,  is  liable  to  pay 

For  P.  c,  see    to  the  Plf.  all  sums  of  money  which  have  been  properly  paid 

No.  8.  ^y  ^j^g  pjf^  ^jj  respect  of  calls  made  upon  the shares  in 

the Co.  Limited  since  the  18 —  {date  of  transfer) 

together  with  interest  at  the  rate  of  £4  per  cent,  per  annum 
from  the  respective  dates  when  such  calls  were  paid  by  the 
Plf.,  and  is  also  liable  to  pay  to  the  Plf.  the  amount  of  all 
calls  which  have  been  made  upon  the  said  shares  since  the 

said  18 — ,  and  liave  not  been  paid  by  the  Plf.,  together 

with  all  interest  which  shall  be  due  in  respect  of  such  last 
mentioned  calls  at  the  date  hereafter  mentioned,  the  Plf.  by 
his  Solicitor  undertaking  to  pay  such  amount  and  interest  to 
the  Liquidator  of  the  Company,  or  other  the  person  entitled 
to  receive  the  same ;  And  the  Plf.  by  his  Solicitor  under- 
taking, in  all  things  relating  to  the  said  shares,  to  act  as  the 
Deft,  shall  reasonably  direct,  and  as  if  the  Plf.  were  a  trustee 
for  the  Deft,  of  the  said  shares,  It  is  ordered  that  an  account 
be  taken  of  what,  having  regard  to  the  declarations  afore- 
said, is  due  to  the  Plf.  for  principal  and  interest  in  respect 
of  the  aforesaid  calls  ;  And  it  is  ordered  that  the  Deft.  C.  D. 
do  within  fourteen  days  after  service  of  this  judgment,  and 
the  Kegistrar's  Certificate  to  be  made  in  pursuance  thereof, 
pay  into  Court,  for  the  use  of  the  Plf.,  the  amount  which 
shall  be  certified  to  be  due  to  him  for  principal  and  interest 
in  pursuance  of  this  judgment ;  And  it  is  ordered  that  the 
Deft.  C.  D.  do  at  his  own  expense  give  to  the  Plf,  A.  B.  a 
good  and  effectual  indemnity  in  respect  of  the  aforesaid 
shares  and  against  all  future  calls  and  interest  thereon,  and 
all  liability,  loss,  costs,  damages,  and  expenses,  and  other 
consequences   which  the  Plf.  has   incurred,  or  may  incur, 

(i!)  Where  there  has  been  no  winding-up  order  (see  the  Companies  Act, 
1862,  c.  89,  ss.  131,  153),  there  should  be  a  declaration  that  the  Plf.  is 
entitled  to  specific  perlormance  of  the  contract  (see  No.  18),  and  also 
some  such  words  as  "  It  is  ordered  that  the  Deft,  do  concur  in  all  such 

steps  as  may  be  necessary  and  proper  for  causing  the  said shares  to 

be  duly  registered  in  his  name  in  the  register  of  members  of  the  said 

Co.  Limited."     If  the  plaintiti"  has  not  executed  the  transfer  deed,  add 
before  the  above  direction,  "  It  is  ordered  that  the  Plf  and  all  proper 

parties  do  execute  a  proper  deed  of  transfer  of  the  said shares  to  the 

Deft.,  such  deed  of  transfer  to  be  settled  by  the  Judge,  in  case  the  parties 
differ." 
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sustain,  or  iDecome  liable  to  by  reason  of  his  having  been 
settled  on  the  list  of  contributories  in  respect  of  the  said 
shares,  such  indemnitj'  to  be  settled  by  the  Judge  in  case 
the  parties  differ.  Deft,  to  paij  Plf.'s  costs  as  taxed,  see  No.  19, 
&c.  adding  "  includiug  any  costs  which  the  Pit",  may  have 
sustained  by  reason  of  his  having  been  settled  on  the  list 
of  contributories  in  respect  of  the  said  shares ; — Liberty  to 
apply. 

28.  Title  not  accepted. 

This  Court  doth  declare  that  the  Agreement  dated  &c.,  in  Page  697. 
the    Plf.'s   Particulars    of    Claim    mentioned,    ought   to   be  ^°^'  P-  ^•'  s^® 
specifically  performed  and  carried  into  execution  [provided  ^l'.    \%^^^ 
that  a  good  title  can  be  made  to  the  hereditaments  therein  App.,  for ' 
comprised]  and  doth  adjudge  the  same  accordingly  ;  And  it  0.  F.  C, 
is  ordered  that  the  following  inquiries  be  made,  namely,  1.  ^o-  31. 
An  inquiry  whether  a  good  title  (m)  can  be  made  to  the 
hereditaments  comprised  in  the  said  Agreement ;  2.  and  in 
case  it  shall  appear  that  a  good  title  can  be  made  to  the  said 
hereditaments,  an  inquiry  when  it  was  first  shown  that  such 
good  title  could  be  made  ; — Adjourn  further  consideration  ; — 
Liberty  to  apply. 

29.  The  like  when  Might  to  Title  is  restricted  by  Agreement. 

This  Court  doth  declare  &c.  as  in  No.  28  to  hereditaments  Page  699. 
therein  comprised,  having  regard  to  the  declaration  next 
hereinafter  contained,  and  doth  adjudge  &c. ;  And  this  Court 
doth  declare  that  upon  the  true  construction  of  the  said 
Agreement,  the  Plf.  is  not  to  be  called  upon  to  show  any 
other  title  to  the  said  hereditaments,  than  that  from  A.  B.  to 
the  Plf. ;  Inquiry  as  to  title  ;  see  No.  28,  addiny  having  regard 
to  the  declaration  hereinbefore  contained ; — Adjourn  further 
consideration  ;  Liberty  to  apply. 

30.   Title  accented  subject  to  Requisitions, 

This  Court  doth  declare  that  the  Deft,  is  bound  to  accept  Pao-e  699. 
the  title  of  the  Plf.  to  the  property  comprised  in  the  Agree-  ^'or  P.  C,  see 
ment  dated  &c.  in  the  Plf.'s  Particulars  of  Claim  mentioned,  '^^-  ^'  ^^^'^ 
subject  to  the  requisitions  set  forth  in  the  Letter  dated  the  ^°i'™_270, 

18 —  in  the  Plf.'s  said  Particulars  also  mentioned  ;  And  o.  F.'c."^ 

this  Court  doth  further  declare  that  the  Plf.  is  entitled  to  No.  31, 'w/ra. 
specific  performance  of  the  said  Agreement,  provided  that 
he  can  make  a  good  title  to  the  property  comprised  therein 

(m)  The  words  "  a  good  holding  title "  should  be  substituted  for  "  a  Good  holding 
good  title  "  if  tlie  purchaser  is  by  the  terms  of  the  agreemeut  restricted  title, 
to  the  former  :  Re  Banisttr,  12  Ch.  Div.  145. 
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subject  to  the  declaration  hereinbefore  contained.  Inquiry 
as  to  title  as  in  No.  28,  adding  having  regard  to  the  said 
declaration  ;  And  in  case  it  shall  appear  &c.  as  in  No.  28  ,  If 
so  ordered,  Deft,  to  pay  costs  up  to  trial ;  see  No.  19,  and  com- 
pare No.  7,  supra,  p.  617; — Adjourn  further  consideration; — • 
Liberty  to  apply. 

31   Order  on  Further  Consideration  after  Certificate  of  Good 

Title. 

Pages  698-701.  This  Action  coming  on  &c.  as  in  No.  106,  supra,  p.  426; 
For  P.  C,  see  And  it  appearing  by  the  Registrar's  said  Certificate  that  a 
No.  3, 4,  also     good  title  can  be  made  to  the  premises  comprised  in  the 

Adp"  for'         Agreement  of  the 18 — ,  referred  to  in  the  said  Decretal 

D.  0.'  Nos.  28-  Order  dated  the 18 — ,  It  is  ordered  that  interest  be  com- 

30.  puted  &c.  as  in  No.  IS  or  No.  41  to  the  end. 

32.  The  like  after  Certificate  against  Title. 

Pages  663, 672,      This  Action  coming  on,  &c.,  It  is  ordered  that  the  Plf. 

677-685,  692.  A.  B.  (n)  do  within days  after  service  of  this  Order  pay 

into  Court  for  the  use  of  Deft,  the  sum  of  £ ,  being  the 

amount  of  the  dc*peeit  paid  by  the  Deft,  to  the  Plf.  as  a 
deposit,  and  in  part  payment  of  the  purchase  money  for  the 

hereditaments  comprised  in  the  Agreement  dated  the • 

18 — ,  in  the  Plf.'s  Particulars  of  Claim  mentioned,  together 

■with  interest  thereon  at   the   rate   of  £ per  cent,  per 

annum  from  the 18 —  until  payment ;   And  it  is  ordered 

that  the  Registrar  do  tax  the  costs  of  the  Deft.  C.  D. 
of  this  Action,  and  also  his  costs  of  the  said  Agreement,  and 
of  investigating  the  title  to  the  hereditaments  comprised 
therein ;  And  it  is  ordered  that  the  Plf.  A.  B.  do  pay  the 
amount  of  such  costs  into  Court  within  fourteen  days  after 
taxation  ;  And  this  Court  doth  declare  that  the  Deft.  C.  D.  is 
entitled  to  a  lien  on  such  estate  or  interest  as  the  Plf  A.  B. 
has  in  the  hereditaments  comprised  in  the  said  Agreement, 

for  the  said  sum  of  £ and  interest,  and  for  his  costs  as 

aforesaid ;  And  the  Deft,  C.  D.  is  to  be  at  liberty  to  apply  to 
give  effect  to  the  said  declaration  ;  (o)  [and  for  the  dismissal 
of  this  Action.     Omit  if  purchaser  is  plaintiff^ 

33.  Order  for  Purchaser  to  pay  Purchase  Money  into  Courts 
or  give  up  Possession. 

Page  702.  Upon  application  &c.,  see  No.  2,  supra,  p.  192,  It  is  ordered 

(n)  When  the  purchaser  is  plaintiff  "  Deft.  C.  D."  will  have  to  be  sub- 
stituted for  "  Plf.  A.  B." 

(o)  See  No.  20,  supra. 
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that  tho  Deft.  C.  D.  be  at  liberty  on  or  l)eforo  the 18 —  (p) 

to  pay  into  Conrt  to  tho  credit,  &c.,  the  «nm  of  £ ,  being 

the  unpaid  bahance  of  the  purchase  money  for  the  premises 
in  the  rif.'s  Particulars  of  Claim  mentioned,  together  with 
interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum  from 

the 18 —  until  2:)ayment;  and  it  is  ordered  that  in  default 

of  the  i^ayment  into  Court  by  the  Deft.  C.  D.  within  the  time 

aforesaid  of  the  s;iid  sum  of  £ and  interest,  the  Plf.  be 

at  liberty  to  take  immediate  possession  of  the  said  premises, 

the  particulars  of  which  are  set  forth  in  the  Schedule  hereto; 

and  that  the  Deft,  do  give  i;p  possession  thereof  to  the  Plf. 

[and  transfer  the  licence  thereof  to  any  person  nominated  by  Licensed  house. 

the  Plf.]  And  in  that  case  it  is  ordered  that  the  Deft,  do  (5) 

on  the  said 18 — ,  or  subsequently  within  four  days  after 

service  of  this  order,  pay  into  Court  interest  on  the  said  sum 

of  £ at  the  rate  aforesaid,  from  the  said 18 —  to  the 

day  of  payment ;  And  it  is  ordered  that  the  costs  of  this 
Application  be  costs  in  the  Action. 

34.  Affidavit  verifying  Execution  of  Deed. 

We  A.  B.,  of  &c.,  and  C.  D.,  of  &c.,  severally  make  oath 
and  say  as  follows  : — 

1.  And  first  I  the  said  A.  B.  for  myself  say  that  I  was 

present  on  the 18 — ,  and  saw  E.  F.,  one  of  the  parties  to 

the  Indenture  dated  &c.,  marked  J.,  now  produced  and  shown 
to  mo   [being  the   Indenture  mentioned   in  the  Eegistrar's 

Certificate  in  this  Action  dated  the  18 — ,]   duly  sign, 

seal,  and  as  his  act  and  deed,  deliver  (r)  the  said  Indenture, 
and  that  the  signature  "E.  F."  set  and  subscribed  to  the 
same  Indenture,  as  one  of  the  parties  executing  the  same,  is 
of  the  proper  handwriting  of  the  said  E.  F. 

2.  The  signature  "  A.  B."  set  and  subscribed  to  the  said 
Indenture  as  the  party  attesting  the  execution  thereof  by  tho 
said  E.  F.,  is  of  my  proper  handwriting. 

3.  And  I  the  said  C.  D.  for  myself  say  that  I  was  present 
&c.  adapt  pars.  1  and  2  as  to  execution  by  other  parly  or  parties, 
as  may  he  necessary. 

(p)  In  Greenwood  v.  Turner,  2  Ch.  (91)  144,  a  month;  hut  in  another  Licensed  house, 
somewhat  recent  case  of  a  licensed  house  before  Komer,  J.  (unreported) 
only  a  week  was  allowed,  because  the  licence  was  in  danger  of  being 
forfeited. 

(q)  This  direction  for  payment  of  interest  was  given  by  Kekewich,  J., 
in  Greenwood  v.  Turner,  supra. 

(r)  As  to  the  mode  of  attesting  a  deed  as  an  escrow,  see  2  Bythewood  Escrow, 
and  Jarman  by  Kobbins,  2tJ2;  but  the  common  form  of  attestation   is 
sufficient;  and  when  it  is  used,  it  is  not  in  general  necessary  to  prove 
afterwards  the  performance  of  the  conditions  making  the  deed  complete 
and  binding;  sec  supra,  p.  14G,  n.  (d). 

3   A 
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35.  Affidavit  verifying  Engrossment. 

I  A.  B.  oP,  &c.  ;  see  No.  34. 

1.  I  have  carefully  examined  and  compared  the  parchment 
writing  now  produced  and  t^hown  to  me,  and  marked  A.  with 
the  paper  writing  or  draft  marked  J5.,  also  now  produced  and 
shown  to  me  [being  the  draft  of  a  conveyance  settled  by  the 
Judge  of  this  Court  pursuant  to  the  Order  iu  this  Action 
dated  &c.] 

2.  The  said  parchment  writing  is  a  true  and  correct  tran- 
script and  engrossment  of  the  said  draft. 

36,   Order  Rescinding  Agreement. 

Page  703.             Upon  Motion  &c.,  It  is  ordered  that  the  Agreement  con- 
tained in  the  letters  of  the 18 —  and  the 18 —  in  the 

said  Judgment  mentioned  for  sale  of  the  leasehold  heredita- 
ments No.  &c.  be  rescinded ;  And  it  is  ordered  that  the  Deft. 
C.  1).  do  within  four  days  after  service  of  this  Order  deliver 
up  to  the  Plf.  A.  B.  possession  of  that  portion  of  the  said 
premises  of  which  he  is  in  occupation  being  [describe  the 
property] ;  And  it  is  ordered  &c.  Deft,  C.  D.  to  pay  costs  of 
application  and  consequent  thereon,  see  No.  2,  supra,  p.  192 ; 
And  it  is  ordered  that  all  further  proceedings  in  this  Action 
be  stayed,  except  so  far  as  may  be  necessary  for  the  recovery 
of  the  costs  already  by  the  said  Judgment  ordered  to  be  paid 
by  the  Deft,  [and  except  as  to  any  ajiplication  which  may  be 
made  to  assess  the  damages  which  the  Plf.  has  sustained  by 
breach  of  the  said  Agreement  or]  for  the  purpose  of  enforcing 
this  Order. 

37.  Sale  to  enforce  Vendor'' s  Lien  after  Conveyance. 

Pages  G90-G92.      This  Court  doth  declare  that  the  Plf.  is  entitled  to  a  lien 
P'oi-  P.  C,  see     upon   the   hereditaments   known   as   &c.   in    the    Plaintiff's 

•  ^"  Particulars  of  Claim  described  for  the  sum  of  £ together 

with  the  interest  thereon  at  the  rate  of  £ —  per  cent,  per 

annum  from  the  ■ —18—,  and  for  his  costs  of  this  Action; 

And  it  is  ordered  that  an  account  be  taken  of  what  is  due  to 
the  Plf.  fur  piincipal  and  interest,  and  for  his  said  costs  of 
this  Action  as  hereinbefore  declared,  such  costs  to  be  taxed ; 
And  it  is  ordered  that  upon  the  Deft.  [Defts.  or  some  or  one 
of  them]  jjaying  into  Court  the  amount  which  shall  be 
certified  to  be  due  to  the  Plf.  for  such  principal  interest  and 
costs  as  aforesaid  within  six  months  after  the  Registrar  shall 
have  presented  his  Certificate  pursuant  to  this  Judgment,  the 
Plf.  du  deliver  to  the  Deft.  [Defts.  or  such  of  them  as  shall 

redeem]  the  Indenture  dated  the 18 —  in  the  Plf.'s  said 

Particulars  mentioned,  and  also  (upon  oath,  if  required,)  all 
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other  deeds  and  writings  in  liis  custody  or  power  relating  to 
the  said  hereditaments ;  And  it  is  ordered  that  in  default  of 
the  Deft.  [Defts,]  paying  into  Court  the  amount  which  shall 
be  certified  to  be  due  to  the  Pit',  as  aforesaid,  by  the  time 
aforesaid,  the  said  hereditaments  or  a  sufficient  part  thereol 
be  sold  &c.,  see  No.  48,  supra,  p.  649. 

38.  Purchaser's  Action  ; — Title  Accepted ; — Simple  Form. 

The  Court  doth  declare  &c. ;  see  No.  18  ;  And  it  is  ordered  Page  701. 

that  upon  the  Plf.  paying  into  Court  the  sum  of  £ , 

being  the  [balance  of  the]  purchase-money  for  the  property 
comprised  in  the  said  Agreement,  with  interest  thereon  [on 

such  balance]  at  the  rate  of  £ per  cent,  per  annum  from 

the 18 —  until  payment,  the  Deft,  do  execute  a  proper 

conveyance  of  the  said  property  to  the  Plf.,  or  to  whom  he 
shall  appoint,  such  conveyance  to  be  settled  by  the  Judge 
in  case  the  parties  differ,  and  do  deliver  to  the  Plf.  upon 
oath  if  required  all  deeds  &c. ;  see  No.  18;  Deft,  to  pay  costs; 
see  No.  19  ; — Liberty  to  apply. 

39.  The  like  when  hy  reason  of  toilful  default,  the  Vendor  is  not 
entitled  to  Interest. 

This  Court  doth  declare  &c. ;  see  No.  18 ;  And  it  is  ordered  Pa^es  685 

that  upon  the  Plf.  paying  into  Court  the  sum  of  £ ,  the  (^87. 

purchase-money  for  the  property  comprised  in  the  said 
Agreement,  and  any  interest  he  may  receive  or  have  received 

on  the  feum  of  £ deposited  with  the  National  Provincial 

Bank  of  England,  Clifton  Branch,  as  in  the  Plf.'s  said 
Particulars  mentioned  (the  amount  of  such  interest  to  be 
verified  by  an  affidavit  of  the  Plf.)  the  Deft,  do  execute  &c. 
as  last  Precedent,  dc.  to  the  end. 

40.  The  like  icith  Direction  for  Defendant  to  convey  Legal 
Estate  outstanding  in  Unhwivn  Heir  of  the  Survivor  of 
Deceased  Trustees ; — Trustee  Act,  1893,  ss.  26,  33. 

Adapt  No.  38  to  the  end  of  the  direction  for  delivery  of  deeds,  Pao-e  682. 
tfic.  and  then  add ;  And  this  Court  doth  hereby  appoint  the 
Deft.  C.  D.  to  convey  the  hereditaments  whereof  J.  S.,  party 
to  the  Indenture  of  Settlement  dated,  &c.,  in  the  Plf.'s  said 
Parriculars  mentioned,  and  since  deceased,  was  seised  upon 
trust  as  in  the  same  Particulars  mentioned,  for  the  estate 
therein  which  would  now  be  vested  in  the  said  J.  S.,  if  he 
had  been  now  living,  it  being  unknown  who  is  the  heir  of 
the  said  J.  S. ;  And  it  is  ordered  that  the  Deft.  C.  D,  do,  upon 
such  payment  as  aforesaid,  convey  the  same  accordingly ; — • 
Deft,  to  pay  Plf.'s  costs  as  in  No.  19  ; — Liberty  to  apply. 

3  A  2 
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41 .   The  lile  with  Computation  of  Interest  and  Account  of  Eents. 

Pa^cs  696,  This  Court  doth  declare  &c.  declaration  of  rigid,  directions 

701.  for  comj)utation  of  interest  on  purcliase-money  ;  account  of  rents 

and  profits  ;  taxation  of  costs  ;  amounts  due  for  rents  and  profits 
and  for  costs  to  be  deducted  from  purcliase-money  and  interest, 
adapting  No.  18  (s)  but  omitting  the  submission  to  account  ;  And 
it  is  ordered  that  upon  the  Plf.  paying  into  Court  the 
amount  which  shall  be  certified  to  be  the  ultimate  balance 
due  to  him  as  aforesaid,  the  Deft,  [and  all  other  necessary 
parties]  do  execute  a  proper  conveyance  of  the  hereditaments 
comprised  in  the  said  Agreement  to  the  Plf.,  or  to  whom  he 
shall  appoint,  such  conveyance  to  be  settled,  &c.,  and  deliver 
to  the  Plf.,  or  to  whom  he  shall  appoint  upou  oath  &c.,  see 
Nos.  38  and  18  ; — Liberty  to  apply. 

42.  Purchaser  s  Action ; — Specific  Performance  loith 
Compensation.  (^) 

Pages  668-G74.  This  Court  doth  declare  that  the  Plf.  is  entitled  to  specific 
perf(jrmance  of  the  Agreement  dated  &c.  in  the  Plf.'s  Par- 
ticulars of  Claim  mentioned  against  the  Deft,  to  the  extent 
of  all  the  interest  of  the  Deft,  in  the  property  comprised 
in  the  said  Agreement  being  &c.  [describe  Deft.'s  interest] 
with  a  proportionate  abatement  of  the  purchase-money  of 

£ in  the   Plf.'s  said  Particulars  mentioned  in  respect 

of  the  interest  therein  of  X.  Y.  in  the  Deft.'s  statement 
named  (u),  and  doth  adjudge  the  same  accordingly  ;  And  it 
is  ordered  that  an  inquiry  be  made  what  is  the  amount  to 
be  paid  by  the  Plf.  for  the  purchase-money  of  the  property 
com]irised  in  the  said  Agreement  for  the  said  interest  of 
X.  Y.,  having  regard  to  the  aforesaid  declaration ;  And  it 
is  ordered  that  an  account  dc.  rents  and  profits  as  in  No.  18  ; 
And  it  is  ordered  that  the  amount  of  such  rents  and  profits 
be  deducted  from  what  shall  be  certified  to  be  the  amount 
of  such  purchase-money,  and  for  the  interest  thereon  at  the 

rate  of  £ per  cent,  per  annum  from  the  said  18 — ; 

And  it  is  ordered  that  the  balance  be  certified ;  And  it  is 
ordered  that  the  Plf.  do  pay  into  Court  the  amount  of  such 

(s)  If  there  is  any  doubt  as  to  the  defendant  being  able  to  perform  the 
contract,  e.g.,  where  he  is  impecunious,  and  the  property  is  heavily  mort- 
gaged, it  may  bo  well  not  to  bring  the  costs  into  account  iu  this  part  of 
the  judgment,  but  to  conclude  with  a  direction  for  payment  by  the  de- 
fendant of  the  costs  as  taxed  ;  see  No.  19. 

(t)  8ce  also  Nos.  2.5,  26,  and  51. 
Moiety.  (m)  If  a  purchaser  is  willing  to  accept  an  undivided  moiety,  the  words 

will  be  "  witli  the  abatement  of  a  moiety  of  the  purchase-money"  &c. ; 
and  iu  that  case  no  inquiry  as  to  the  amount  of  the  abatement  will  be 
necessary. 
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balance  with  subsequent  interest  thereon  at  the  same  rate ; 
And  it  is  ordered  that  upon  such  payment  being  made,  the 
Deft,  and  all  necessarj"  I^arties  do  execute  a  proper  con- 
veyance of  the  said  premises  for  the  said  estate  of  the  Deft, 
therein  to  the  Plf.,  or  to  whom  he  shall  appoint,  fiee  from 
incumbrances,  such  conveyance  to  be  settled  &c.  Deft,  to  pay 
costs  ; — Liberty  to  apply. 

43.  Judgment  for  Return  of  Deposit  icitli  Interest,  and  Dismissal 

of  Counter-claim  (v)  for  Specific  Performance  ; — Order  for 
Beturn  of  Abstracts. 

This  Action  and  Counter-claim  coming  on  this  day  for  Page  683. 
trial,  &c..  This  Court  doth  adjudge  that  the  Plf.  do  recover 

against  the  Deft,  the  sum  of  £ ■,  the  deposit  paid  by  the 

Plf.  on  the  signing  of  the  Agreement  dated  &c.,  in  the  Plf.'s 
Particulars   of    Claim    mentioned,    together    with    interest 

thereon  at  the  rate  of  £ per  cent,  per  annum  from  the 

• 18 —  until  payment  (lo) ;    And  it  is  ordered  that  the 

Deft,  do  pay  the  said  sum  of  £ and  interest  into  Court 

on  or  before  the 18 — ;  And  it  is  ordered  that  the  Plf. 

do,  upon  payment  of  the  amount  due  to  him  under  this 
Judgment,  deliver  to  the  Deft,  all  abstracts  and  other  docu- 
ments relating  to  the  Deft.'s  title  delivered  by  him  relating 
to  the  projierty  in  the  said  Agreement  mentioned;  And  it 
is  ordered  that  the  said  Counter-claim  do  stand  dismissed 
out  of  this  Court ;  if  a  declaration  of  lien  is  ordered,  No.  32 
can  be  adapted  ; — Deft,  to  pay  Plf.'s  costs  of  Action  and  Counter- 
claim ;  see  No.  19,  supra. 

44.  Indemnity  of  Ostensible  Purchaser  by  actual  Purchaser  ; — 

0.  11. 

Judgment  for  specific  performance  against  Deft.  C.  D.  nominal  Page  71. 
purchaser ;  And  this  Court  doth  declare  that  the  said  E.  F. 
{purchaser  brought  in  as  a  third  party^  is  bound  to  indemnify 
the  Deft.  C.  D.  as  to  all  liability  under  the  said  Agreement 
including  the  [but  not  for  any]  costs  paid  by  the  Deft.  C.  D. 
to  the  Plf.,  or  incurred  by  the  same  Deft,  in  defending  this 
Action  ;  And  it  iis  ordered  that  the  Deft.  C.  D.  be  at  liberty  to 
apply  to  the  Judge  to  enforce  the  declaration  lastly  herein- 
before contained ;  And  it  is  ordered  that  the  said  E.  F.  do 
pay  the  costs  as  taxed  of  the  Deft.  C.  D.  of  the  said  third 
party  notice  within  fourteen  days  &c. ; — Liberty  to  apply. 

'    {v)  For  counter-claim  for  specific  loerformauce  one  or  more  of  tlie  Pre-  Form  of 
cedents.  Nos.  3-6  can  be  adapted  ;  see  supra,  pp.  CO-66.  rouuter-clnim. 

(?/')  A  Comity  Ceuit  judgment  debt  does  not  carry  intei-est  under  1  &  2  C.  C.  jiidg- 
Yict.  c.  110,  s.  17  :  Ikij.  v.  Jud(je  of  Essex,  C.  C,  18  Q.  B.  Div.  701.  ment  ;  intorcst 

—1  &  2  Vict. 

c.  110,  s.  17. 
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45.  Judgment  for  Costs  when  Agreement  has  been  performed 
after  commencement  of  Action. 

This  Action  &c.  And  the  Plf.  by  his  Solicitor  admitting 
that  the  Deft,  has  since  the  commencement  of  this  Action, 
executed  an  assignment  to  him  of  the  hereditaments  com- 
prised in  the  Agreement  dated  &c.  in  the  Plf.'s  Particulars 
of  Claim  mentioned,  It  is  ordered  that  the  Deft.  C.  D.  do 
pay  the  costs  &c.,  see  No.  19  ; — Liberty  to  apply. 

46.  Judgment  for  Damages  on  Admission  by  Defendant  of  his 
inability  to  perform  Agreement. 

Page  G55.  This  Action  &c.  And  the  Deft,  by  his  Solicitor  admitting 

that  he  is  unable  specifically  to  perform  the  said  Agreement, 
It  is  ordered  that  an  inquiry  bo  made  what  sum  of  money 
ought  to  1)0  allowed  and  paid  by  the  Deft,  to  the  Plf.  by 
way  of  damages  by  reason  of  the  Deft.'s  non-performance  of 
the  said  Agreement. 

47.  Agreement  for  Purchase  of  Dusiness ; — Waiver  by  Plaintiff 
of  stipulations  in  his  favour. 

Tage  658.  This  Action  &c.  And  the  Plf.  by  his  Solicitor  waiving  his 

right  under  the  Agreement  dated  the 18 —  in  the  Plf.'s 

I'articnlars  of  Claim  mentioned  to  carry  on  business  under  the 
style  &c.  This  Court  doth  declare  that  the  rest  of  the  said 
Agreement  ought  to  be  specifically  performed,  &c. ;  And  it 
is  ordered  that  an  inquiry  be  made  whether  anything,  and  if 
anything,  what  is  payable  by  the  Plf.  to  the  Deft,  under  the 
said  Agreement,  and  whether  any,  and  if  any,  which  of  the 
debts  and  liabilities  which  the  Plf.  thereby  agreed  to  dis- 
charge are  still  undischarged ;  And  it  is  ordered  that  upon 
l^ayment  of  the  amount,  if  any,  which  shall  be  certified  to 
he  so  payable  by  the  Plf.  to  the  Deft.,  and  upon  the  dis- 
charge of  such  debts  and  liabilities  as  aforesaid,  including 
mortgage  debts,  the  Deft.  C.  D.,  do  execute  to  the  Plf.  a 
j^roper  conve}  ance  of  the  property  comprised  in  the  said 
Agreement,  such  conveyance  to  be  settled  &c. ;  And  it  is 
ordered  and  adjudged  that  the  Plf.  recover  against  the 
Deft,  his  costs  as  taxed  of  this  Action  up  to  jiidgment;  but 
the  subse(]^uent  costs,  including  the  costs  of  llie  inqiiiry 
hereiul>efuie  directed  are  reserved  ;  Liberty  to  apply  as  to  such 
cotits.  and  generally. 
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48.  Judgment  for  Sale  after  Death  of  Purchaser  tvhose  Personal 
Hepresentative  is  unable  to  complete. 

Declaration  of  Plfs.  right  &c.  see  No.  18  upon  the  footing  of  Piige  •^'•••1. 
his  title  to  the  hereditaments  in  the  same  Agreement  having 
been  accepted,  and  that  he  is  entitled  to  and  possesses  a  lien 
and  charge  upon  such  hereditaments  for  the  amount  due  to 
him  in  respect  of  his  unpaid  purchase  money,  and  the  interest 
thereon,  and  for  his  costs  of  this  Action  as  taxed ;  And  the 
Deft,  by  his  Solicitor  admitting  tliat  there  is  due  to  the  Plf. 

the  sum  of  £ as  the  unpaid  balance  of  his  purchase 

money,  together  with  interest  thereon  at  the  rate  of  £ 

per  cent,  per  annum  from  the 18 — ,  and  signifying  his 

inability  to  pay  the  same  out  of  the  personal  estate  of  A.  B. 
deceased  in  the  Plf.'s  said  Particulars  named,  It  is  ordered 
that  the  said  hereditaments  be  sold  with  the  approbation  of 
the  Judge  and  that  the  net  proceeds  are  to  be  applied  first  in 
payment  of  the  Plf.'s  costs  of  this  Action,  and  then  in  or 
towards  payment  to  the  Plf.,  so  far  as  the  same  will  extend, 

of  the  said  siim  of  £ ,  with  interest  thereon  at  the  rate 

aforesaid,  as  from  the  said 18 —  up  to  the  time  of  pay- 
ment ;  And  in  the  meantime  the  purchase  moneys  are  to  \)Q 
paid  into  Court  to  the  credit  of  this  Action  &c.  short  title, 
conduct  of  sale,  tCc.  see  No.  5,  supra,  p.  547  Appointment  of  Plf .  as 
receiver  loithout  salary  and  without  security ;  see  No.  32,  supra, 
p.  640 ;  And  it  is  ordered  that  in  case  the  proceeds  of  such 
sale  shall  be  insiifificient  to  pay  in  full  the  amount  of  the 

Plf.'s  said  costs,  and  the  said  sum  of  £ and  interest,  the 

Deft,  as  the  Exor.  of  the  said  A.  B.  deceased  do  pay  into 
Court  for  the  use  of  the  Plf.,  the  amount  of  the  deficiency  out 
of  the  estate  of  the  said  A.  B.,  in  a  due  coiirse  of  administra- 
tion ;  And  in  case  the  Deft,  shall  not  admit  assets  &c.  No.  67, 
supra,  p.  409  ;  Adjourn  further  consideration  ; — Liberty  to  apply. 

49.  Purchaser's  Action  ; — Option  given  by  Lease  exercised  after 
Death  of  Lessor  and  Vendor,  leaving  an  Lnfant  Heir ; — 
Ss.  31,  33  of  the  Trustee  Act,  1893. 

This  Court  doth  declare  that  the  Plf.  is  entitled  to  have  Pacrps  66^,665, 

the  Agreement  constituted  by  the  lease  dated  the 18 —  69-t>  7u4.    For 

and  the  Notice  dated  the 18—,  in  the  Plf.'s  Particulars  !'•  <-'•>  see  No.  5. 

of  Claim  mentioned  specifically  performed,  &c..  And  it  appear- 
ing that  the  Deft.  C.  D.  is  the  heir-at-law  of  A.  B.  deceased, 
in  the  Plf.'s  said  Particulars  named,  and  is  an  Infant,  And 
the  Plf.  by  his  Solicitor  accepting  the  title  to  the  heredita- 
ments comprised  in  the  said  Lease, — This  Court  doth  declare 
that  upon  payment  of  the  purchase  money  payable  under  the 
said  Agreement,  the  Infant  Deft.  C.  D.  will  be  a  trustee  for 
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the  Plf.  of  the  said  hereditaments  within  the  meaning  of  the 
Trustee  Act  1893;  And  the  Judge  doth  appoint  the  Deft. 
E.  F.  to  convey  the  said  hereditaments  for  all  the  estate  and 
interest  therein  of  the  said  Infant  Deft. ;  And  it  is  ordered 

that  upon  the   Plf.  paying    the   sum  of  £ ,   being  the 

amount  of  the  said  purchase  money,  into  Court,  the  Deft. 
E.  F.  on  behalf  of  the  said  Infant,  and  all  other  necessary 
parties  do  execute  a  proper  conveyance  of  the  hereditaments 
cuniprised  in  the  s^id  Lease  to  the  Plf.,  or  as  he  shall  direct, 
such  conveyance  to  be  settled  by  the  Jvidge  ;  And  it  is  ordered 
that  the  Eegistrar  do  tax  the  costs  of  the  said  Infant  Deft. 
C.  D.  of  this  Action ;  And  it  is  ordered  that  upon  the  said 

sum  of  £ being  paid  into  Court,  and  the  said  conveyance 

being  executed  as  aforesaid,  the  Eegistrar  do  pay  the  said 

costs  when  so  taxed  as  aforesaid  out  of  the  said  sum  of  £ , 

to  Mr. the  Solicitor  for  the  said  Infant  Deft.  C.  D.,  and 

do  pay  out  the  balance  of  the  same  sum  of  £ to  the  Deft. 

E.  F.,  as  the  admor.  of  the  said  A.  B., — Liberty  to  apply. 

50.  Agreement  for  Lease ; — Tenant's  Action. 

Pages 678-681.      This  Court  doth  declare  that  the  Agreement  dated  the 

For  P.  C ,  see jg —  j^^  u^^  Plf 's  Particulars  of  Claim  mentioned  ought 

Aiip    also'         ^'^  ^^®  specitically  performed  and  carried  into  execution,  and 

No.  6,  sM/>ra.      doth  adjudge  the  same  accordingly;  And  it  is  ordered  that 

the  Deft,  do  execute  a  Lease  to  the  Plf.  of  the  hereditaments 

comprised  in  the  said  Agreement  for  the  term  of years 

therein  mentioned  according  to  the  same  Agreement  [with 
the  usual  covenants  and  provisions  ivliere  a  question  is  raised 
as  to  any  special  covenant  being  inserted,  add  if  necessary,  and 
also  a  covenant  on  the  part  of  the  Plf.  &c.  state  nature  of 
covenant,  If  the  circumstances  so  require,  e.g.  where  the  lessor's 
licence  has  to  be  obtained,  substitute  for  the  above  words  as  to  the 
execution  of  the  lease,  and  that  the  Deft.  C.  D.  do  for  that 
purpose,  execute  and  prociire  to  be  executed  by  all  necessary 
parties,  a  lease  to  the  I'lf.  of  the  hereditaments  &c.,  and  do 
all  necessary  acts  for  that  purpose]  such  lease  to  be  settled 
by  the  Judge  in  case  the  parties  ditfer ;  And  it  is  ordered 
that  the  Plf.  do  execute  to  the  Deft,  a  counterpart  of  such 
lease.     Deft,  to  pay  costs  ; — Liberty  to  apply. 

51.   The  liJce  icith  Compensation  for  Deficiency  in  Quantity. 

Paces  U68-G74.      This  Court  doth  declare  kc  Adapt  last  Precedent  down  to 
direction  as  to  covenants  and  then  add  and  except  that  the 

frontage  is  to  be feet  and  the  rent  is  to  l)e  reduced  iu 

the  pioportion  which feet  bears  to feet,  such  lease 

to  be  settled  &c.  as  in  last  Precedent. 
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52.  Parol  Agreement  fir  Lease  partly  performed. 

This  Court,  being  of  opinion  that  the  expenditure  made  Pages G61-687. 
by  the  Plf.  was  an  expL-nditiire  made  on  the  faith  that  the 
l)eft.  wouki  specifically  perf-rm  the  Agreement  for  the  grant 
of  a  lease  in  the  Plf.'s  Particulars  of  Claim  mentioned,  doth 
declare  that  the  same  Agreement  onght  to  be  specifically  per- 
formed and  carried  into  execution,  and  doth  adjudge  the  same 
accordingly;  And  it  is  ordered  that  the  Deft,  do  execute  to 
the  I'lf.  a  lease  of  the  messuage  and  hereditaments  situated 
at  &c.,  in  the  Plf.'s  said  Particulars  mentioned  fttr  the  term 

of years,  at  the  yearly  rent  of  £ ,  And  it  is  ordered 

that  such  lease  be  settled  by  the  Judge  in  case  the  parties 
differ;  Deft,  to  pay  costs;  see  No.  19  ; — Liberty  to  apply. 

53.  Specifc  Performance  of  Agreement  for  Lease  with  Alternative 
Direction  awarding  Damages  if  Good  Title  not  shown. 

Declaration  as  in  No.  50.  And  it  is  ordered  that  an  inquiry  Pages  G97-705. 
be  made  whether  a  good  title  can  be  made  to  the  Messuage 
and  hereditaments  situated,  &c.,  and  described  in  the  said 
Agreement;  And  in  case  it  shall  appear  that  a  good  title 
cannot  be  made  to  the  said  Messuage  and  premises.  It  is 
ordered  that  an  inquiry  be  made  what  damages  (if  any)  the 
Plf.  has  sustained  by  reason  of  the  non-performance  by  the 
Deft,  of  the  said  Agreement;  Deft,  to  pay  costs  up  to  judg- 
ment;  see  No.  19  and  compare  No.  7,  p.  517,  supra; — Adjourn 
further  consideration  ; — Liberty  to  apply. 

54.  Lntended  Lessor's  Action  ; — Draft  Lease  approved  ; —  Costs 
of  Lease. 

This  Court  doth  declare,  &c.,  see  No.  50;  And  it  is  ordered  Pages  678, 679. 
that  upon  the  Plf.  executing  and  delivering  to  the  Deft,  a  \^^'  ^-  ^'•'  ^^^ 
]^ease  of  the  Messuage  No.,  &c.,  in  the  Plf.'s  said  Particulars 

mentioned  for  the  term  of years  from  the 18 —  at 

the  rent  reserved  by  and  in  the  terms  of  the  draft  Lease  in 
the  3rd  paragraph  of  the  Plf.'s  said  Particulars  stated  to  have 
been  approved  by  the  Deft.,  the  Deft,  do  execute  and  deliver 
to  the  Plf.  a  Counterpart  of  such  Lease;  And  it  is  ordered 
that  the  Pegistrar  do  tax  the  Plf.'s  costs  charges  and  expenses 
of  the  said  Lease  and  counterpart  and  his  costs  of  this  Action, 
and  that  the  Deft,  do  pay  the  amount  thereof  when  taxed 
into  Court  within,  &c. ; — Liberty  to  apply. 

55.   Cancellation  of  Agreement  on  the  ground  of  Misrepresentation. 

It  is  ordered  that  the  Agreement  dated  the  18 —  in  P.T£res674,675, 

the  Plf.'s  Particulars  ot  Claim  mentioned  bo  deliveied  up  by  -f  ^-  J^^^^  ^ 
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the  Deft.  C.  D.  to  the  Plf.  to  be  cancelled ;  And  it  is  ordered 

that  the  Deft.  C.  D.  do  on  or  before  the 18 — ,  pay  into 

Court  for  the  use  of  the  Plf.  the  sum  of  £ ■  beinp:;  the 

amount  paid  by  the  Plf.  by  way  of  deposit  as  in  the  Plf.'s 
said  Particulars  stated,  together  with  interest  thereon  at  the 

rate  of  £-1  per  cent,  per  annum  from  the 18 —  to  the  day 

of  payment ;  Deft,  to  pay  costs;  see  No.  19. 

56.  Stay  of  Execution  until  after  Appeal. 

Pages  216,217.      And  the  Plf.  by  his  solicitor  undertaking  on  or  before  the 

instant,  to  pay  into  Court  the  sum  of  £ [or  as  may 

fce],  It  is  ordered  that  upon  such  payment  being  made  on  or 
before  that  day,  execution  under  this  Judgment  be  stayed  for 
fourteen  days  from  the  date  of  this  Judgment;  and  if  notice 
of  appeal  therefrom  shall  be  given  within  the  said  period  of 
fourteen  days,  execution  is  to  be  stayed  until  the  hearing  of 
such  appeal. 

57.  Set  off  as  to  Costs. 

Pages  178,704.  And  it  is  ordered  that  the  Registrar  do  tax  the  costs  of  the 
Deft,  of  this  Action  and  Counterclaim  other  thon  his  costs 
incurred  by  reason  of  his  claim  to  the  said  fixtures,  and  the 
costs  of  the  Plf.  of  this  Action  and  counterclaim  incurred  by 
reason  of  the  Deft.'s  claim  to  the  said  fixtures ;  And  the 
Registrar  is  to  set  oif  the  said  costs  of  the  Plf.  and  of  the 
Deft.,  and  is  to  certify  to  whom  the  balance,  after  such  set  off 
shall  be  due ;  And  it  is  ordered  that  such  balance  be  paid 
into  Court  by  the  party  from  whom  the  same  shall  be  certi- 
fied to  be  due  for  the  use  of  the  other  party  or  his  Solicitor 
within  fourteen  days  after  taxation,  {x) 

Primary  (x)  For  declaration  as  to  primary  liability  for  costs  payable  by  several 

liability  for        defendants,  see  No.  18,  suj)ra,  p.  522.     The  following  may  sometimes  be 
costs,  &c.  used  "without  piejudice  to  any  question  as  between  buch  Uefts.  as  to  how 

such  costs  are  ultimately  to  be  borne." 


(  '^1  ) 


CIIAPTEK  VI. 

THE  REFORMING,    DELIVERY   UP    AND   CANCELLATION   OF 
AGREEMENTS. 

The  power  to  grant  relief  by  directing  the  reforming,  Limit  of  juris- 
delivcry  up  or  cancellation  of  agreements  conferred  upon  *^'ction. 
the  County  Court  by  the  Act  of  1888,  s.  67,  sub-s.  4,  is  con- 
fined to  agreements  for  the  sale,  purchase,  or  lease  of  any 
j)roperty  real  or  personal,  where,  in  the  case  of  a  sale  or 
purchase,  the  purchase  money,  and  in  the  case  of  a  lease,  the 
value  of  the  property  does  not  exceed  £500. 

The  Court  has  power  to  reform  or  annul  a  contract  on  Mistake, 
the  ground  of  a  mistake  common  to  both  of  the  contracting 
parties ;  and  this  part  of  the  subject  is  treated  of  in 
Chapter  VIII.  on  relief  against  mistake  and  the  rectifi.cation 
of  settlements  and  other  instruments.  An  agreement  may  Fraud, 
also  be  annulled  on  the  ground  of  fraud  or  misrepresentation. 
This  part  of  the  subject  is  treated  of  in  Chapter  VII.  on 
relief  against  fraud ;  but  it  should  be  here  observed  that 
while  the  County  Court  had  prior  to  the  passing  of  the  Act 
of  1888,  no  jurisdiction  to  set  aside  or  grant  other  equitable 
relief  in  respect  of  a  conveyance,  lease,  or  other  completed 
transaction  of  a  like  kind,  as  distinguished  from  a  mere 
agreement  for  sale  or  the  granting  of  a  lease,  this  power  has 
now  been  conferred  by  that  Act  not  only  in  cases  of  sales 
and  leases,  but  in  all  cases  where  relief  is  claimed  on  the 
ground  of  mistake  or  fraud,  and  where  the  estate  or  fund  in 
respect  of  which  it  is  sought  does  not  exceed  in  amount  or 
value  the  sum  of  £500. 

There  is   a   considerable   difference   between   the  setting  Effect  of  tlie 

aside  of  a  mere  agreement,  and  that  of  a  conveyance  or  other  ^^**'"g  aside  of 
»  '  -^  _         .  an  agreement ; 

completed   transaction.     In  the  latter   case  the  efiect  is  to 

compel  a  person  to  part  with  an  estate ;    in  the  former  it  of  a  convey- 
only  prevents   a   person    from   bringing   an   action   on  the  ^"'^^'    ''■ 
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agreement,  (a)     The  Court  of  Chancery  often  refused  spe- 
cific performance  on  the  footing  of  leaving  the  plaintiff  to 
such  remedy  if  any,  as  he  might  have  enforc  d  in  a  Court  of 
When  agree-     Law  (h) ;  but  where  the  Court  considered  that  it  would  be 
to  be  delivered  iiiequitable  that  the  contract  should  be  sued  upon  at  all,  it, 
up.  as  a  rule,  ordered  the  same  to  be  delivered  up  to  be  cancelled. 

Since  the  Judicature  Acts  a  contract  will,  as  a  rule,  be 
ordered  to  be  set  aside  and  delivered  up  to  be  cancelled  by 
the  Chancery  Division  under  the  like  circumstances  as  would 
previously  have  been  ordered  in  the  Court  of  Chancery ; — 
but  an  equitable  defence  may  now,  subject  to  the  provisions 
of  those  Acts,  be  pleaded  to  Common  Law  actions  in  all 
cases  where  it  would  before  have  been  available  in  a  Court 
of  Equity  in  answer  to  an  equitable  claim.  The  same  rule 
now  holds  good  in  cases  in  which  the  County  Court  has 
equitable  jurisdiction. 

Agreements  and  other  instruments  will  be  ordered  to  be 
delivered  up  to  be  cancelled,  first,  where  there  is  actual 
fraud  in  the  defendant,  in  which  the  plaintiff  has  not  par- 
ticipated ;  secondly,  where  there  is  a  constructive  fraud 
against  public  policy,  and  the  plaintiff  has  not  participated 
therein ;  thirdly,  where  there  is  a  fraud  against  public 
policy,  and  the  plaintiff  has  participated  therein,  but  public 
policy  would  be  defeated  by  allowing  it  to  stand  (c),  and 
lastly,  where  there  is  a  constructive  fraud  by  both  parties, 
but  they  are  not  in  pari  delicto,  (d)  The  Court  would  not 
however  have  ordered  a  bond  or  other  instrument  to  be  so 
delivered  up,  if  it  were  void  ex  facie,  (e) 
Policy  of  The  Chancery  Division  of  the  Court  has  power  to  order  a 

assurance  forged  instrument  to  be  delivered  up  to  be  cancelled  (/) ; 

but  it  has  been  held  in  a  recent  case  that,  though  that 
Division  has  power  to  direct  the  delivery  up  and  cancel- 
lation of  a  policy  of  insurance  on  the  ground  of  fraud,  it 

(a)  See  Day  v.  Newman,  2  Cox,  80. 

(/>)  See  supra,  p.  655. 
Gambling  (c)  In  Wynne  v.  Callander,  1  Russ.  293,  bills  of  exchange  given  for  a 

debt ; — costs,  gambling  debt  were  ordered  to  be  delivered  up  ;  but  as  the  plaintitF  was 
— plaintiff  j^articeps  criminis,  no  costs  were  given  against  the  defendant :  Kcarley  v. 
particeps  Thomson,  2-4  Q.  B.  Div.  742.     See  also  Osborne  v.  Williams,  18  Ves.  371) ; 

criminis.  Barclay  v.  Pearson,  2  Ch.  (93)  166  et  seq. ;  Lound  v.  Grimwude,  39  Ch.  D. 

605  ;  Jones  v.  Merionethshire,  &c.  Society,  1  Ch.  (92)  173. 

((/)  St.  G95  and  see  also  Barclay  v.  Pearson,  supra. 

(e)  Simpson  v.  llowden,  1  Keen,  583. 

(f)  Williams  v.Ikiyley,!,.^.  I  U.L.2W. 
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has  no  jurisdiction  to  direct  the  cancellation  of  a  policy, 
where  there  is  a  good  legal  defence  to  a  claim  thereunder, 
or  to  declare  that  there  is  no  liability  under  such  policy.  If 
in  such  a  case  there  is  danger  of  the  evidence  for  the  defence 
being  lost,  the  remedy  is  not  an  action  for  cancellation,  but 
an  action  to  perpetuate  testimony.  (?/) 

1'he  costs  of  an  action  to  set  aside  an  agreement  for  sale.  Costs. 
purchase,  or  lease  on  the  ground  of  fraud  or  misrepresenta- 
tion, will,  as  a  rule,  abide  the  event.  (Ji) 

(rf)  Brooldng  v.  Mmuhlay,  38  Ch.  D.  636. 

(h)  ]  ley  wood  v.  MuUalieti,  25  Ch.  D.  3G5  ;  Hart  v.  Swaine,  7  Ch.  D.  42.  Precedents. 
For  forms  of  proceedings  for  the  cancenation  of  an  agreement  on  tlio 
ground  of  misrepresentation,  see  Precedents  Nos.  9  and  55  at  the  end  of 
the  preceding  Chapter. 
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CHAPTEE  YII. 


RELIEF   AGAINST   FRAUD. 


Chancery- 
jurisdiction. 

Definition. 


Fraud  on 
power. 


Section  1. — Jurisdiction  and  Divisions. 

The  subject  of  fraud  lias  been  treated  of  in  the  Chapter  on 
Mortgages  so  far  as  relates  to  cases  where  the  question  arises 
which  of  two  innocent  persons  is  liable  to  suifer  from  the 
fraud  of  a  third  party  ?  (a)  The  subject  has  also  been  to 
some  slight  extent  considered  in  Chapter  V.  on  Specific 
Performance,  (h) 

The  Court  of  Chancery  had,  in  some  cases  of  fraud,  a 
jurisdiction  concurrent  with  that  of  the  Courts  of  Common 
Law ;  while  in  others  its  jurisdiction  was  exclusive.  The 
Court  refused  to  lay  down  anything  in  the  nature  of  an 
exhaustive  definition  of  fraud,  having  regard  to  the  almost 
infinite  number  of  ways  in  which  it  might  be  perpetrated ; 
but  it  is  stated  in  Story  (c)  that  it  includes  all  acts,  omissions, 
and  concealments,  which  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence  justly  reposed,  and  which  are 
injurious  to  another  person,  or  by  which  an  undue  and  un- 
conscientious advantage  is  taken  of  another  person.  This 
definition  includes  not  only  actual  fraud  in  the  popular  sig- 
nification of  the  term,  but  also  constructive  fraud  which  is 
defined  by  the  same  learned  writer  as  (d)  "such  acts  or 
contracts,  as,  although  not  originating  in  any  actual  evil 
design,  or  contrivance  to  perjaetrate  a  positive  fraud  or 
injury  upon  other  persons,  are  yet,  by  their  tendency  to 
aeceive  or  mislead  other  persons,  or  to  violate  private  or 
public  confidence,  or  to  impair  or  injure  the  public  interests, 

(a)  Supra,  pp.  585-596. 

(b)  Su^ira,  p.  (574,  As  to  fraud  in  the  exercise  of  a  power  of  appoint- 
ment, see  Ite  Deane,  42  Cli.  Div.  9 ;  Be  Crawshay,  43  Ch.  D.  61.5,  and 
cases  there  cited ;  Be  Perldns,  1  Ch.  (93)  283  ;  Be  Buckley,  W.  N.  (93)  95  ; 
also  Alcyu  v.  Belchier,  1  Eden,  132,  and  1  Wh.  &  Tu.  L.  C.  Eq.  437. 

(c)  S.  187. 
((0  Bj. 


JURISDICTION  AND   DIVISIONS.  735 

deemed  equally  reprehensible  with  positive  fraud,  and, 
therefore,  are  prohibited  by  law,  as  within  the  same  reason 
and  mischief,  as  acts  and  contracts  done  and  entered  into 
malo  anhnoy 

The  C.  C.  Act,  1888,  s.  67  (8),  gives  to  the  County  County  Court 
Court  all  the  powers  and  authorities  of  a  Judge  of  the  Jui'sJit^tiou. 
Chancery  Division  of  the  High  Court  in  relation  to  actions 
for  relief  against  fraud  generally,  and  without  any  limitation 
except  that  the  damage  sustained  or  the  estate  or  fund  in 
respect  of  which  relief  is  sought  shall  not  exceed  in  amount 
or  value  the  sum  of  five  hundred  pounds,  (e)  It  is  therefore 
submitted,  having  regard  to  the  liberal  construction  put 
upon  the  County  Courts  Equitable  Jurisdiction  Act,  1865, 
that  subject  to  this  limitation,  the  County  Court  has  juris- 
diction to  grant  relief  in  every  case  of  fraud  in  which  the 
aid  of  the  Court  of  Chancery  might  have  been  invoked  before 
the  Judicature  Acts  came  into  operation. 

Lord  Hardwicke  in  an  old  leading  case,  (/)  gives  the  fol-  r^oid  Hard- 
lowing  classification  of  fraud: — first,  actual  fraud,  arisino;  ),y"^, ."^ ^  *^v'**'" 

=■  ...  '  &  hcation  of 

from  facts  and  circumstances  of  imposition  ;  secondly,  that  frauds. 

M  hich  is  apparent  i'rom  the  intrinsic  nature  and  subject  of  Actual  fraud. 

the  bargain    itself,  such  as  no  man  in  his  senses,  and  not  Fraud  inferred 

under  delusion,   would  make  on  the  one  hand,  and  as  no  f^°™  nature  of 

.  i-n       bargain ; 

lionest  and  fair  man  would  accept  on  the  other ;    thirdly,  .       ,, 

^  .  "^    from  the  con- 

that  which   may  be  presumed  from  the  circumstances  and  dition  of  the 

condition  of  the  parties  contracting  ;    fourthly,  that  which  pai-ties. 
may  be  collected  or  inferred  from  the  nature  and  circum-  Fiaud  on  third 
stances  of  the  transaction,  as  being  an  imposition  and  deceit  niarria<^e 
on  other  peisons  not  paities  to  the  fraudulent  agreement  or  brokage  con- 
transaction,    e.(j.    marriage    brokage    contracts,    clandestine  ^'"^^  ^'    '^' 
contracts  to  return  to  a  parent  part  of  the  portion  of  an 
intended  wife,  or  of  the  provision  for  an  intended  husband,  (r/) 

(e)  See  supra,  p.  3. 

(/)  'Chesterfield  v.  Janssen,  2  Ves.  Sen.  125  and  1  "Wh.  &  Tu.  L.  C.  Eq. 
624.  Consent  to 

f'.  (9)  ^^^len  a  fund  is  liable  to  forfeiture  on |  marriage  ■without  the  con-  marriage 
sent  of  parents,  guardians,  trustees,   or  other  persons,  the  Court   has  fraudulently 
power  to  grant   relief  if  the  consent  be   fraudulently   withheld.      See  withheld. 
Bashwood  v.  BuUcelet/,  10  Ves.  230 ;  Re  Smith,  4-4  Ch.  D.  654,  and  cases  Whai  is  a 
there  cited.     It  is  sufficient  if  the  consent  to  marriage  be  substantially  sufficient      Go/a/ 
given:  Didey  v.  Deshouwrie,^.  K.\.V.'1^\  \  Re  Smith,  supra.     But  marriage  consent, 
with  consent  may  be  made  a  condition  precedent  to  the  vesting  of  a  gift.  Condition  pre- 
In  Re  Harris,  W.  N.  (Ul)  7G,  North,  J ,  held  that  in  a  case  where  the  re-  cedent, 
quired  consent  could  not  be  given  in  consequence  of  the  lunacy  of  the  Conditions  in 
person  whose  consent  was  necessary,  the  gift  did  not  take  eliect.     As  to  restraint  of 

marriage. 


736  ACTUAL   FRAUD. 

or  to  give  a  preferonco  to  one  creditor  over  another  on  the 
execution  of  a  conveyance  or  assignment  for  the  benefit  of 
Catchiag  creditors   generally  ;    fifthly,   that   which   infects   catching 

^^- ?,*'&  ''''  bargains  with  reversioners  or  with  heirs,  or  expectants,  in  the 
life  of  their  fathers  or  gnardians.  This  last  division  would 
appear  to  be  a  mere  branch  of  the  third  division ;  and  actual 
fraud  is  generally  included  therein. 

Section  II. — Actual  Fraud. 

Suggestio falsi;      Cases  of  actual  fraud  are  generally  divided  under  the  two 
— puffing  heads  of  suggestio  falsi  and  suppressio  veri.    With  reference  to 

s  a  emen  .        ^^^   first,   a  mere  puffing   statement  by  a  vendor,  though 
untrue  in  point  of  fact,  e.g.  that  a  house  is  fit  for  a  respect- 
able family,  is  not  a  fraud  in  respect  of  which  equitable 
Representation  relief  will   be   granted,  (h)      The   same   rule   applies   to   a 
as  ova  ue.      vendor's  representation  of  what  he  considers  to  be  the  value 
of  the  property,  and  to  a  disparaging  statement  by  a  pur- 
chaser.    Such  a  statement  amounts  to  a  mere  expression  of 
Misrepresenta-  opinion.     A  representation  by  one  party  must,  in  order  to  be 
tion  entitling    ^  p;round  for  settinsf  aside  a  contract  or  other  transaction,  be 

party  to  set  °  .  p  -if  •         •  •     t 

aside  contract ;  a  representation  of  a  material  fact,  constituting  an  induce- 
ment or  motive  for  the  other  party  to  enter  into  the  same  ; 
Must  have        and  such  other  party  must  have  relied  on  the  representation 
been  relied  on.  ^^   j^j^   injury,  (i)     Thus   in   Bttwlins  V.    Wickham  (j)   the 

Partnership  ...  .       .  . 

debts :  Rawlins  plaintiff  entered  into  partnership  in  a  banking  firm,  and 
V.  Wickham.  pj^j^  q^  g^^  ^f  £2,500  by  way  of  premium  to  his  co-partners, 
who  had  carried  on  the  business  up  to  that  time,  on  the 
faith  of  a  representation  by  the  latter  that  the  debts  of  the 
old  firm  amounted  to  the  sum  of  £11,000  only;  whereas 
they  in  fact  amounted  to  £26,000.  The  contract  of  partner- 
ship was  after  four  years  set  aside,  the  premium  was  ordered 
to  be  repaid  with  interest,  and  the  plaintiff  was  declared 
entitled  to  be  indemnified  against  the  partnership  debts.  Qc) 


conditions  in  restraint  of  marriage  generally,  see  Scott  v.  Tyler, 
2  Bro.  C.  C.  431,  and  notes  thereto  in  2  Wh.  &  Tn.  L.  C.  Eq.  120 ;  Allen 
V  Jachson,  1  Ch.  Div.  399  ;  Jenner  v.  Turner,  16  Ch.  D.  188  ;  Jones  v.  J., 
1  Q.  B.  D.  279. 

(h)  Sug.  3. 

(^■)  Rednrave  v.  Eurd,  20  Ch.  Div.  1  ;  Beattie  v.  Ehury,  L.  E.  7  H.  L. 
130 ;  Karherg's  Case,  3  Ch.  (92J  1 ;  Tamplin's  Case,  W.  N.  (92)  146. 

(  /)  3  D.  G.  &  J.  304.  ■?  s  Z.^.  .<.  /9S- 

(fc)  See  also  Adam  v.  NewUggiiig,  13  App.  310.  C/'/t/ 
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If  a  person  contracts  as  principal  when  he  is  really  agent,  Agent  con- 
though  he  is  personally  liable  on  the  contract,  this  does  not  princlpfii** 
in  general  amount  to  a  misrepresentation  ;  (l)   but  it  may 
sometimes  be  important  evidence  of  a  fraudulent  combina- 
tion to  deceive  a  purchaser,  and  thereby  enhance  the  price 
of  property  agreed  to  be  sold.  (?«) 

If  a  vendor  state  that  the  property  is  let  at  a  specified  Difference 
rent,  this  is  a  representation  of  fact ;  and  if  it  be  substantially  between 

,  ,  -n    1  -111  1  matter  of  fact 

untrue,  the  purchaser  will  be  entitled  to  have  the  contract  and  of  opinion; 
rescinded,  (n)     Moreover  a  mere  statement  by  one  party  of  — amount  of 
his  opinion  as  to  value  must  be  distinguished  from  a  delibe- 
rate representation  made  by  a  party  having  full  knowledge  partyTavin  J 
of  all  the  facts,  for  the  guidance  of  the  judgment  of  the  other  knowledge  of 
party  ;  e.g.  in  Haygarth  v.  Wearing  (o)  the  defendant  called  ^'^^^' 
upon  the  plaintiff,  a  single  woman,  who  was  a  stranger  to 
him,  and  informed  her  that  her  brother  had  then  recently 
died,  and  that  she  had  thereupon  succeeded  to  a  small  estate 
(of  which  she  knew  nothing)  as  her  brother's  heiress  at  law, 
and  induced  her  to  execute  to  him  a  conveyance  of  the  pro- 
perty by  way  of  sale,  and  in  consideration  of  the  sum  of 
£100,  on  the  faith  of  his  representation  that  this  was  the 
full  value  thereof,  and  without  her  having  the  advantage  of 
any  legal   advice  or  any  advice  other  than  his  own.     The 
property  was  in  fact  worth  from  £500  to  £700,  as  the  defen- 
dant must,  under  the  circumstances,  have  known.     Wickens, 
V.C.J  set  aside  the  conveyance ;  though  he  held  that  there 
was  no  such  relation  subsisting  between  the  parties  as  to 
incapacitate  the  defendant  from  purchasing.    His  Honor  said, 
"  this  is  not  a  mere  purchaser's  assessment,  but  a  deliberate 
statement  made  to  her  (the  plaintiff)  by  a  person  having  full 
knowledge,   which   statement   was    asked   by  her    for   her 
guidance  in  the  transaction,  and  was  acted  on  by  her  in 
reliance  on  its  good  faith  and  accuracy."  (p) 

If  a  party  on   entering    into   a  contract  makes,  whether  Representn- 
innucently  or   fraudulently,    a   false    representation    to   the  *^"^°*  vvhuh  a 

.     .  f.  Ill  person  is  bound 

other  party  as  to  existing  lacts,  and  that  other  party  on  the  to  make  good. 

(I)  See  supra,  pp.  71,  695. 

(m)  Lindsay,  &c.  Co.  v.  Hurd,  L.  R.  5  P.  C.  221 ;  Bland's  Case,  2  Ch. 
(93)  G12. 

(n)  Dimmock  v.   Hallett,   2    Ch.    21 ;    Smith    v.    Land,  &c.    Corpn., 
28  Ch.  Div.  7. 

(o)  12  Eq.  320. 

ip)  lb.  p.  328. 
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faith,  thereof,  changes  his  situation,  e.g.  where  a  marriage 
takes  place  on  the  faith  of  the  representation  made ; — then 
the  person  making  the  representation  will,  so  far  as  the 
powers  of  the  Court  extend,  be  treated  as  if  the  representa- 
tion were  true,  and  will  be  compelled  to  make  it  good.  It  is 
not  necessary  that  the  representation  should  amount  to  a 
contract.  (5) 
Prevention  of        Where  a  person  has  been  prevented  by  fraud  from  executing 

jggj  ^g an  instrument,  or  from  doing  any  other  act,  the  result  will 

parol  evidence,  be  the  same  as  if  the  instrument  had  been  actually  executed, 
or  the  act  done,  (r)  Upon  this  principle,  where  arbitrators, 
in  fixing  the  amount  payable  to  a  retiring  partner  for  his 
share  in  the  partnership  business,  awarded  £500  in  respect 
of  the  goodwill ;  but  the  award  contained  no  stipulation 
restraining  him  from  setting  up  a  similar  business,  because 
he  had  pledged  himself  before  the  arbitrators  not  to  set  up 
in  the  same  line  of  business,  either  in  the  same  street  where 
the  partnership  business  had  been  carried  on,  or  in  its 
vicinity,  the  Court  in  a  suit  by  the  other  partner  granted 
on  parol  evidence  an  injunction  to  restrain  the  retiring 
partner  from  carrying  on  the  business  contrary  to  the  terms 
in  which  he  had  so  pledged  himself.  («) 
Misrepresent,!-  It  has  been  decided  repeatedly  that  if  a  person  with  the 
^'°d  "thlT"  ^  view  of  benefiting  himself  represents  that  to  be  true  which 

copyhold  is 

freehold.  (5)  Stone  v.  Godfrey,  5  D.  M.  «fe  G.  76  ;  Citizens^  Bk.  of  Louisiana  V. 

First,  &c.  Bank,  L.  E.  «  H.  L.  360  :  Mills  v.  Fox,  37  Ch.  D.  164  ;  Synge  v. 
8.,  1  Q.  B.  (94)  466,  where  it  was  held  by  the  Court  of  Apjjeal  that  when 
a  proposal  in  writing  to  leave  property  by  will,  made  to  induce  a  marriage, 
is  accepted,  and  the  marriage  takes  place  on  the  faith  of  such  proposal, 
then  if  the  proposal  relates  to  specitied  real  estate,  the  Court  has  power 
to  direct  a  conveyance  of  the  estate  by  the  person  making  the  proposal, 
or  persons  claiming  under  him  as  volunteers,  or  with  notice,  and  either 
during  his  lifetime,  or  after  his  death,  or  it  he  lias  put  it  out  of  his  power 
to  fulfil  the  proposal,  damages  may  be  awarded  iu  respect  of  the  non- 
fulment  thereof. 

(r)  Middltton  v.  M.,  1  J.  &  W.  94. 

(s)  Uurrison  v.  Gardner,  2  Madd.  198.  See  also  Precedents  Nos.  5 
and  21,  at  the  end  of  this  Chapter.  No.  5  sets  forth  in  a  very  succinct 
manner,  but  with  some  immaterial  variations  (in  order  to  be  suitable  for 
the  County  Court)  the  facts  in  an  unreported  case  of  the  Birkenhead 
Brewery  Co.  v.  J«/jmaZZ,  decided  by  Jessel,  M.ii.,  in  July,  1874,  upon  the 
result  of  the  verdict  of  a  special  jury  in  the  Court  of  Common  Pleas.  His 
Lordship  without  allowing  Mr.  Southgate,  Q.C.  (who  apj^eared  with  the 
Author  for  the  plaintifts)  to  finish  his  statement  of  the  case,  called  upon 
Sir  H.  Jackson,  Q.C.  (who  appeared  for  the  ilefendant),  and  after  very 
full  arguments  from  liim  and  his  junior,  and  without  hearing  any  reply, 
delivered  an  elaborate  judgment  in  favour  of  the  plaintiffs.  The  order 
as  drawn  up  is  given  in  Precedent  21  above  mentioned. 
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afterwards  turns  out  to  be  false,  and  upon  ascertaining  the  \ 
truth,  he  still  insists  upon  retaining  the  advantage  obtained 
by  such  repi'esentation,  he  will  be  deemed  guilty  of  that 
which  has  been  termed  a  legal  fraud.  x\s  an  instance  (t)  a 
vendor  sold  land  as  freehold,  received  the  purchase  money, 
and  conveyed  the  land  as  freehold.  Afterwards  the  pur- 
chaser discovered  that  the  property  was  copyhold.  The 
vendor  alleged  that  he  had  made  the  representation  believing 
it  to  be  true  ;  but  the  purchaser  had  no  means  of  ascertaining 
before  completion  whether  it  was  true  or  not.  It  was  held 
that,  even  assuming  that  the  vendor  had  made  the  represen- 
tation hond  fide,  he  had  committed  a  legal  fraud  ;  that  the 
sale  ought  to  be  set  aside,  and  the  purchase  money  repaid 
with  interest ;  and  that  the  vendor  must  pay  all  the  expenses 
which  the  purchaser  had  incurred  in  consequence  of  the 
purchase.  In  like  manner  if  a  contract  has  been  entered  Fraud,  &c.,  of 
into  on  the  faith  of  a  material  misstatement  by  an  agent,  the  ^S^J^*- 
part}^  to  whom  the  statement  has  been  made  is,  in  general, 
entitled  to  have  the  contract  set  aside,  though  the  principal 
be  innocent,  (u) 

Some  Judges  have   taken  exception   to   the  term  "legal  Distinction 
fraud  ; "  saying  that  there  can  be  no  legal  fraud  without  and^irK)"af°* 
moral  fraud  also,  (y)     The  expression  is  not  a  happy  one  ;  fraud, 
but   probably   it   was   used   in  the   first  instance  from  not 
observing  the  distinction   between  the   mere   making  of  a 
representation  and  the  attempting  to  take  or  retain  an  un- 
righteous advantage  of  it  afterwards ;  and  therefore  a  state- 
ment originally  made  hond  fide  was  treated  as  having  become 
tainted  with  fraud  by  reason  of  the  subsequent  conduct  of 
the  person  who  made  it.     There  can  be  no  question  that  in 
the  case  last  referred  to,   there  would   have  been  neither 

it)  Hart  V.  Swaine,  7  Ch.  D.  42.     See  also  Soper  v.  Arnold,  37  Ch.  Div. 
102,  affirmed  by  D.  P.  14  App.  429  ;  Palmer  v.  Johnson,  13  Q.  B.  Div.  356 
Redgrave  v.   Hurd,  20  Ch.  Div.   1 ;    Smith  v.    Chadwick,  9   App.   196 ; 
Karher(fs  Cage,  3  Ch.  (92)  13 ;    Beattie  v.  Ehury,  L.  R.  7  H.  L.   130 ; 
Brownlie  v.  Campbell,  5  App.  938. 

As  to  representations  made  by  one  person  to  another  where  no  con-  Representation 
tractual  relation  has  been  entered  iato  between  the  two,  see  Le  Lievre  v.  to  person  not 
Gould,  1  Q.  B.  (93)  491.  partv  to 

(m)  Mullins  V.  Miller,  22  Ch.  D.   194 ;  Houldsworth  v.  Glasgow  Bank,  contract. 
5  App.  338  ;  Cornfoot  v.  Fowke,  6  M.  &  W.  358,  would  appear  not  to  be 
good  law.    u^»^ 

(w)  In  Weir  v.  Bell,  3  Ex.  Div.  243.  Bramwell,  L.J.,  says,  "  I  do  not 
understand  legal  fraud.  To  my  mind  it  has  no  more  meaning  than  legal 
heat  or  legal  cold,  legal  light  or  legal  shade."  See  also  Joliffe  v.  Baker, 
11  Q.  B.  D.  270 ;  Thomson  v.  Eastwood,  2  App.  215. 
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Liability  Act, 
1890. 


Fraudulent 
prospectus  ; — 
equitable 
remedy  against 
directors,  &c., 
— ^jurisdiction. 


moral  nor  legal  fraud,  if  the  defendant,  upon  ascertaining 
before  completion  of  the  sale,  that  the  property  was  of  copy- 
hold tenure,  had  been  willing  to  rescind  the  contract,  and  to 
pay  the  purchaser's  expenses  in  relation  thereto.  His  sub- 
sequent conduct  in  refusing  to  allow  the  transaction  to  be 
set  aside,  was  supposed  to  amount  to  legal  fraud,  though  it 
might  be,  with  more  propriety,  designated  as  inequitable 
conduct. 

In  the  Common  Law  Action  of  deceit  however,  the  plain- 
tiff must,  as  a  rule,  prove  actual  fraud.  By  such  an  action 
it  is  sought  to  make  the  defendant  liable  in  damages  for  the 
loss  sustained  by  the  plaintiff,  whether  the  defendant  has 
reaped  any  advantage  from  the  fraud  or  not,  e.g.,  where  a 
plaintiff  has  lost  say  £1000  by  giving  credit  to  an  insolvent 
person  on  the  faith  of  the  defendant's  representation  that  he 
was  a  person  in  good  credit.  A  case  of  this  kind  must  be 
carefully  distinguished  from  one  where  a  person  insists  upon 
retaining  an  advantage  to  himself  by  means  of  a  misrepre- 
sentation which  he  made  innocently,  or  which  another  person 
made  either  innocently  or  fraudulently.  An  action  for 
deceit  may  be  maintained  when  a  person  makes  a  false 
representation  knowingly,  or  without  belief  in  its  truth,  or 
recklessly,  without  caring  whether  it  be  true  or  false.  A 
false  statement,  made  through  carelessness,  and  without 
reasonable  ground  for  believing  it  to  be  true,  may  be  evi- 
dence of  fraud  ;  but  does  not  necessarily  amount  to  fraud. 
Such  a  statement,  if  made  in  the  honest  belief  that  it  is  true, 
is  not  fraudulent,  and  does  not  render  the  person  making  it 
liable  to  an  action  of  deceit,  (w) 

This  rule  has  been  somewhat  altered  by  the  Directors 
Liability  Act,  1890  (c.  64),  so  far  as  relates  to  actions  to 
make  directors  and  promoters  of  companies  and  others  liable 
for  statements  in  prospectuses  and  other  documents  soliciting 
applications  for  shares  or  debentures. 

Prior  to  the  passing  of  the  Judicature  Acts,  it  was  com- 
petent to  a  person  who  had  suffered  loss  by  having  been 
deceived  or  misleti  by  the  misrepresentations  of  directors  or 
promoters  into  becoming  a  shareholder  in  a  company  either 
to  commence  against  the  directors  or  promoters,  an  action  of 
deceit  at  Common  Law,  or  to  file  a  bill  in  Equity  to  compel 


(?r)  Anrjus  v.  Cliffm-cl,  2  Ch.  (91)  449  ;  Derrxj  v.  Pee/c,  14  App.  337. 
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them  to  make  good  the  loss  sustained,  (x)  It  is  therefore 
submitted  that  the  County  Court  has  a  corresponding  juris- 
diction under  s.  67  (8)  of  the  Act  of  1888. 

With  reference  to  frauds  arising  from  a  suppressio  veri,  it  wheu  conceal- 
should  be  stated  that  it  is  not  every  suppression  of  a  material  "'«"*  "^^  f^<=*^ 

.,,  ,  ,  ,  "  .\  ,         ,  ,,         sufficient  to 

fact  which  will  enable  a  party  to  set  aside  a  contract  or  otlier  ^^^^^^  contract 
transaction  entered  into  by  him  ;  but,  as  laid  down  by  Lord  set  aside. 
Thurlow  in  an  old  leading  case,  {y)  it  is  also  necessary  to 
show  some  obligation  binding  the  party  to  make  such  a  dis- 
closure.    In  the  same  case  his  Lordship  said  "  suppose  A.,  Property 
knowing  of  a  mine  on  the  estate  of  B.,  and  knowing  at  the  abk"!ifine^^" 
same  time  that  B.  was  ignorant  of  it,  should  treat  and  con-  thereunder, 
tract  with  B.  for  the  purchase  of  that  estate  at  only  half  its 
real  value,  can  a  Court  of  Equity  set  aside  this  bargain  ? 
No ;  but  why  is  it  impossible  ?     Not  because  the  one  party 
is  not  aware  of  the  unreasonable  advantage  taken  by  the 
other  of  this  knowledge,  but  because  there  is  no  contract 
existing  between  them  by  which  the  one  party  is  bound  to 
disclose  to  the  other  the  circumstances  which   have   come 
within  his  knowledge."     It  has  generally  been  considered 
that,  however  reprehensible  such  suppression  may  be  from 
a  moral  point  of  view,  more  mischief  would  be  likely  to 
arise  from  setting  aside  contracts  enteied  into  under  such 
circumstances,  than  by  leaving  the  parties  in  possession  of 
the  rights,  and  subject  to  the  obligations  arising  in  respect 
of  the  same  thereunder. 

On  the  other  hand  if  a  person  makes  a  material  representa-  Obligation  to 

tion  which  he  believes  to  be  true,  and  during  the  course  of  co'^ect  erro- 

1     •    1         J  neous  state- 
negotiation,  he  finds  the  same  to  have  been  false,  he  is  bound  ment ;  to 

to  correct  his  erroneous  statement,  (z)     So  also  if  a  person  disclose  incum- 

^  brances. 

(x)  Peek  V.  Gturney,  L.  R.  6  H.  L.  390.     See  same  case  as  to  the  liability 
of  directors  for  issuing  a  fraudulent  prospectus  generally  and  indepen- 
dently of  the  above-mentioned  Act  of  1890,  also  Beattie  v.  Ebury,  7  ib. 
103 ;  Arnison  v.  Smith,  41  Ch.  Div.  373.     As  to  the  right  to  be  rtlieved  Removal  from 
from  liability  on  shares  taken  on  the  faith  of  statements  contained  in  a  share  register, 
fraudulent  prospectus,  see  Boss  v.  Estates,  &c.  Co.,  3  Ch.  682 ;    Wright's 
Case,  7  Ch.  55.     Where  ihe  company  is  in  liquidation  proceedings  for  this  Proceedings  to 
purpose  must  have  been  taken  before  the  winding-up  :  Oakes  v.  Turquand,  be  taken 
L.  K.  2  H.  L.  325;  Reese,  dx.    Co.  v.  Smith,  4  ib.  64;    Burgess's  Case,  before  wind- 
15  Ch.  D.  507 ;  Be  Scottish,  &c.  Co.,  23  Ch   Div.  413 ;  Be  Addlestone,  Ac.  ing-up. 
Co.,  37  Ch.  Div.  191 ;  Be  Onward,  &c.  Society,  2  Q.  B  (91)  46:i.     As  to  the  j^^^^^  ^^  ^^^^^ 
liability  of  directors  for  issuing  preference  stock  under  a  false  description,       .      ^  t 
see  Eaglesfield  v.  M.  of  Londonderry,  i  Ch.  Div.  693,  affirmed  by  D.  P.,  i"^' ,.•  h '„ 
W.  N.  (78)  98.    ^'/'^  aebciipuon. 

(y)  Fox  V.  Mackreth,  2  Cox,  320 ;  1  Wh.  &  Tu.  L.  C.  Eq.  141.   ^-^-C 

(2)  Davies  v.  London,  &c.,  Co.,  8  Ch.  D.  469. 
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enters  into  a  contract  for  the  sale  of  real  estate,  he  is  under 
an  obligation  to  disclose  an  incumbrance  affecting  the  same. 
In  like  manner  where  a  man,  having  an  interest  in  property, 
stands  by,  and  sees  another  man  dealing  with  that  property 
as  owner,  with  another  person  who  is  ignorant  of  the  want 
of  title  in  the  person  with  whom  he  is  dealing.  Equity  will 
bind  the  man  who  stands  by.  (a)  So  also  if  a  vendor  of 
leaseholds  be  informed  by  the  purchaser  of  his  object  in 
buying,  and  the  lease  contain  covenants  which  will  defeat 
that  object,  mere  silence  will,  in  Equity,  be  equivalent  to 
misrepresentation.  (6)  So  also,  as  will  more  fully  appear 
below,  if  in  the  case  supposed  of  an  estate  with  a  valuable 
mine  thereunder,  the  purchaser  stood  in  a  fiduciary  relation, 
e.g.,  in  that  of  trustee  for  the  vendor,  he  would  be  under  an 
obligation  in  Equity  to  disclose  to  the  vendor  not  only  the 
existence  of  the  mine,  but  every  other  material  circumstance 
within  his  knowledge  in  relation  to  the  property.  Whether 
however  one  of  two  contracting  parties  stands  towards  the 
other  party  in  a  fiduciary  relation  or  not,  if  he  professes  to 
communicate  any  facts,  and  the  communications  made  would 
be  misleading  in  any  material  respect,  without  also  stating 
some  further  facts  within  his  knowledge,  the  non-communi- 
cation of  those  further  facts  would  amount  to  fraud ;  and 
would  be  a  ground  for  setting  aside  a  transaction  which 
would  not  have  been  entered  into,  if  there  had  been  a 
complete  disclosure,  (c) 

Section  III. — Fraud  apparent  from  the  nature  of  the  bargain. 

With  reference  to  Lord  Hardwicke's  second  division,  it 
has  been  stated  in  the  previous  chapter  {cc)  that  mere  in- 
adequacy of  consideration  is  not  per  se  a  ground  for  setting 
aside  a  contract  or  other  transaction,  {d)  But  it  may,  with 
other  circumstances,  be  very  important  evidence  of  fraud,  e.g. 
in  the  old  case  of  Evans  v.  Llewellin,  (e)  a  deed  was  set  aside 

(a)  Mangles  v.  Dixon,  3  H.  L.  C.  739.  As  to  fraud  by  a  married  woman, 
see  Sharpe  v.  Foy,  4  Ch.  35 ;  Be  Lush,  ib.  591 ;  Arnold  v.  Woodhams, 
IH  Eq.  29. 

(6)  Dart,  p.  106 ;  Flight  v.  Barton,  3  M.  &  K.  282.  See  also  supra, 
p.  675,  n.  (2). 

(c)  Coaks  V.  Bos  well,  11  App.  236. 

(cc)  Supra,  p.  676. 

Cd)  Harrison  v.  Guest,  8  H.  L.  C  481. 

(e)  1  Cox,  333.     See  also  Tennent  v.  Tennents,  L.  R.  2  H.  L.  Sc,  6. 
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as  improvidently  obtained,  namely,  for  an  inadequate  con- 
sideration from  persons  in  low  circtimstances,  and  unapprized 
of  their  rights  until  the  time  of  the  transaction,  though  no 
misrepresentation  or  actual  fraud  whatever  appeared  to  have 
been  made  use  of. 


Section  IV. — Fraud  presumed  from  the  circumstances  and 
condition  of  the  Contracting  Parties. 

The  Court  of  Chancery  long  since  interfered,  and  the  High  Contracts  by 
Court  will  still  interfere  to  set  aside  the  contracts  and  other  ^^°^*"=^'  ^•^• 
acts  of  persons  who  are  lunatics  or  otherwise  7ion  compotes 
mentis.  (/)  The  County  Court  has  the  like  power.  Where 
indeed  a  contract  is  entered  into  with  good  faith,  and  is  for 
the  benefit  of  such  persons,  e.g.,  in  the  case  of  necessaries, 
Courts  of  Equity  would  have  upheld  it,  as  well  as  Courts  of 
Law.  Aud  therefore  if  a  purchase  is  made  in  good  faith, 
without  any  knowledge  of  the  incapacity,  and  no  advantage 
has  been  taken  of  the  party,  the  Court  will  not  interfere  to 
set  aside  the  contract,  if  injustice  will  thereby  be  done  to 

(/)  St.  ss.  227,  228.    An  agreement  made  by  an  infant  which  is  unfair 
or  prejudicial  to  him  is  not  binding  upon  him :  Flower  v.  L.  &  N.  W.  By. 
Co.,  2  Q.  B.  (94)  65  ;  Clements  v.  L.  &  N.  W.  By.  Co.,  ib.  482  ;  Hamilton 
V.  Vaughan-Sherrin,  &c.  Co.,  3  Ch.  (94)  589.      See  also  the  Infants  Relief  Infants  Relief 
Act,  1.S74,  c.  62,  milking  infants'  contracts  other  than  for  necessaries  void,  Act,  1874. 
instead   of  merely   voidnble,  also   Walter  v.  Everard,  2  Q.  B.  (91)  369 
(apprenticeship  deed).     It  has  been  held  by  Kekewich,  J.,  that  the  Act 
applies  only  to  (1.)  contracts  for  the  repayment  of  money  lent ;  (2.)  con- 
tracts for  goods  supplied ;    and  (3.)  accounts  stated :  Duncan  v.  Dixon, 
44  Oh.  D.  216.     It  does  not  apply  to  settlements  made  by  infants, — which  Infants  settle- 
are  voidable  only  :  ib. ;  Edwards  v.  Carter,  A.  C.  (93)  364.    See  this  case  as  ment ; — rever- 
to  the  right  on  attaining  majority  to  repudiate  a  settlement  made  by  an  sionary 
infant.     In  Be  Jones,  2  Ch.  (93)  461,  such  a  settlement  of  reversionary  interest, 
real  and  personal  estate  was  set  aside  in  an  action  commenced  thirty- 
four  years  after  the  date  of  the  settlement. 

Where  a  married  woman,  after  attaining  twenty-one,  by  deed  though  Confirmation 
unacknowledged,  affirms  a  settlement  executed  by  her  before  her  marriage,  by  married 
and  while  she  was  an  infant,  such  settlement   is  binding  on  her :  Be  woman. 
Eodson,  2  Ch.  (94)  421. 

An  infant  cannot  be  adjudicated  a  bankrupt :  Lovell  v.  Beauchamp,  Infant,  bank- 
A.  C.  (94)  607.  rupt. 

Where  a  defendant  in  a  Common  Law  action  of  contract  sets  up  the  Contract  by 
defence  tiiat  he  was  insane  when  the  contract  was  made,  he  must,  in  order  lunatic 
to  succeed  in  this  defence,  show  that  at  the  time  of  the  contract,  his 
insanity  was  known  to  the  plaintiff:  Imperial,  &c.  Co.  v.  Stone,  1  Q.  B. 
(92)  599. 

The  contract  of  a  person  so  far  intoxicated  as  not  to  know  what  he  is  by  person 
about,  is  voidable  only,  and  not  void,  and  therefore  capable  of  ratification  intosicated. 
by  him  when  he  becomes  Bober  :  Matthews  v.  Baxter,  L.  R.  8  Ex.  132.     See 
supra,  p.  675. 
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the  other  side,  and  the  parties  cannot  be  placed  in  the 
situation  in  which  they  were  before  the  purchase,  (g^ 

Where  a  purchase  is  made  from  a  poor  and  ignorant  man 
at  a  considerable  undervalue,  the  vendor  having  no  indepen- 
dent advice,  the  transaction  will  be  set  aside.  This  will  be 
done  even  in  the  case  of  property  in  possession,  and  a  fortiori 
if  the  interest  be  reversionary.  The  circumstances  of  poverty 
and  ignorance  of  the  vendor,  and  absence  of  independent 
advice,  throw  upon  the  purchaser,  when  the  transaction  is 
impeached,  the  onus  of  proving  that  the  purchase  was  fair, 
just,  and  reasonable.  (Ji) 

Courts  of  Equity  granted  relief  to  heirs,  reversioners,  and 
expectants  from  contracts  entered  into  by  them  in  the  life- 
time of  their  parents,  or  of  the  persons  from  whom  was  the 
expectation  of  property,  on  the  ground  of  weakness  on  the 
one  side,  and  usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakness ;  and  also  on  the  ground  that  such 
transactions  amounted  in  general  to  a  fraud  on  the  parents 
or  other  persons  above  mentioned.  Lord  Hardwicke  observed 
in  reference  to  such  cases,  (i)  "  there  has  been  always  an 

appearance  of  fraud  from  the  nature  of  the  bargain 

In  most  of  these  cases  have  concurred  deceit  and  illusion  on 
other  persons  not  privy  to  the  fraudulent  agreement.  The 
father,  ancestor,  or  relation,  from  whom  was  the  expectation 
of  the  estate,  has  been  kept  in  the  dark  ;  the  heir,  or  expec- 
tant, has  been  kept  from  disclosing  his  circumstances,  and 
resorting  to  them  for  advice,  which  might  have  tended  to 
his  relief,  and  also  reformation.  This  misleads  the  ancestor, 
who  has  been  seduced  to  leave  his  estate,  not  to  his  heir  or 
family,  but  to  a  set  of  artful  persons,  who  have  divided  the 
spoil  beforehand." 

The  judgment  in  cases  of  this  kind  generally  contains  a 
declaration  to  the  effect  that  any  securities  given  by  the 
plaintiff  ought  to  stand  as  a  security  only  for  the  money 
actually  advanced  with  interest  at  5  per  cent,  and  a  direc- 
tion, upon  payment  of  the  amount  due  on  that  footing,  for 

(g)  lb.  In  Taylor  v.  Johnston,  19  Ch.  Div.  603,  Bacon,  V.-C,  upheld  a 
gift  hy  an  infant  of  twenty,  made  a  month  before  her  death  to  a  relative 
■with  whom  she  waa  residing. 

(h)  Fry  V.  La7ifi,'iO  Ch.  D.  322;  James  v.  Kerr,  ib.  449;  Re  Slater, 
11  Ci).  D.  227.  As  to  the  rigl.t  to  recover  money  paid  to  a  person  for  the 
purposes  of  an  intended  voluntary  trust  which  has  never  been  perfected, 
see  Lister  v.  Hodgson,  4  Eq.  30. 

(?■)  Chesterfield  v.  Janssen,  2  Ves.  Sen.  157. 
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delivering  up  the  securities  for  cancellation ;  but  in  default 
of  payment  within  a  month  from  the  certificate,  for  dismissal 
of  the  action  with  costs.  (_/) 

In  the  earlier  cases  of  this  kind,  it  was  held  necessary  to  Proof  of  actual 
show  that  undue  advantage  had  actually  been  taken  of  the  ^^^^^  "o*^ 
situation  of  such  persons ;  but  in  more  modern  times  it  has 
been  considered  not  only  that  those  who  were  dealing  with 
their  expectations,  but  those  who  were  dealing  with  vested 
reversions  also  were  so  exposed  to  imposition  and  hard  terms, 
and  so  much  in  the  power  of  those  with  whom  they  con- 
tracted, that  it  was  a  fit  rule  of  policy  to  impose  upon  all 
who  dealt  with  expectant  heirs  and  reversioners  the  onus  of 
proving  that  they  had  paid  a  fair  price,  or  otherwise,  to  undo 
their  bargains,  and  compel  a  reconveyance  of  the  property 
purchased.  (Jc) 

By  31  Vict.  c.  4,  it  is  enacted  that  "no  purchase,  made  Sale  of  Rever- 
hondfide  and  without  fraud  or  unfair  dealing,  of  any  rever- ^'°"^  ■'^'^*^' 
sionary  interest  in  real  or  personal  estate  shall  hereafter  be 
opened  or  set  aside  merely  on  the  ground  of  undervalue." 

The  laws  against  usury  were  abolished  by  the  Act  17  &  18  Effect  of  Act, 
Vict.  c.  90  ;  but  notwithstanding  that  Act,  the  nature  of  the  ^^^  of  aboli- 

••  ni'i'T  •111  p   p         t   •      tion  of  usury 

bargain  m  cases  oi  this  kind  may  still  be  a  note  of  iraud  m  laws, 
the  estimation  of  the  Court,  while  the  section  of  the  Act  of 
31  Vict,  c.  4,  above  set  forth,  "  leaves  undervalue  still  a 
material  element  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief."  "  Fraud,"  observes  Lord  Selborne,  L.C., 
in  referring  to  the  terms  of  the  section  (Z),  "  does  not  here 
mean  deceit  or  circumvention  ;  it  means  an  uneonseioue  use 
of  the  power  arising  out  of  the  circumstances  and  conditions ; 
and  when  the  relative  position  of  the  parties  is  such  as  prima 
facie  to  raise  this  presumption,  the  transaction  cannot  stand, 
unless  the  person  claiming  the  benefit  of  it  is  able  to  repel 
the  presumption  by  contrary  evidence,  proving  it  to  have 
been  in  point  of  fact,  fair,  just,  and  reasonable."  In  the  case 
before  his  Lordship,  the  plaintiff,  a  young  nobleman  in  his 
twenty-second  year,  entitled  to  large  property  in  the  event 
of  his  surviving  his  father,  was  largely  indebted.  The 
creditor  pressed  for  payment,  and  recommended  the  plaintiff 

(i)  Aylesford  v.  Morris,  8  Ch.  484  ;  Tyler  v.  Yates,  6  Ch.  665;  Miller  v. 
Cook,  10  Eq.  641. 

(A-)  Shelley  v.  Nash,  3  Madd.  235 ;  Aylesford  v.  Morris,  8  Ch.  490. 

ll)  Aylesford  v.  Morris,  supra.  Bee  also  O'Rorke  v.  Bolingbrolie,  2  App. 
814 !  Beynon  v.  Cook,  10  Ch.  389  ;  Nevill  v.  Snelling,  15  Ch.  D.  679. 
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to  apply  to  a  certain  money  lender.  The  money  lender 
advanced  enough  money  to  pay  the  creditor  part  of  his  debt, 
and  made  a  further  advance  to  the  plaintiff,  taking  by  way 
of  security  his  acceptances  at  three  months  for  the  sum 
advanced,  with  interest  and  discount  which  together  ex- 
ceeded the  rate  of  60  per  cent.  The  acceptances  became  due, 
and  the  process  was  repeated,  the  plaintiff  receiving  a  small 
advance.  The  plaintiff  had  no  professional  assistance  in 
these  matters,  and  no  application  was  made  to  his  father,  or 
to  the  solicitors  of  the  father.  The  father  died  before  the 
second  set  of  acceptances  became  due,  and  the  money  lender 
commenced  actions  upon  them.  Upon  bill  filed  against  the 
money  lender,  Wickens,  V.C,  made  a  decree  restraining  the 
actions  on  the  acceptances,  and  ordering  delivery  up  of  the 
bills,  on  payment  of  the  sums  actually  advanced,  with  interest 
at  5  per  cent. ;  and  this  decree  was  affirmed  on  appeal. 

Courts  of  Equity  have  always  looked  with  the  most 
scrupulous  jealousy  upon  contracts  or  assurances  in  favour 
of  or  gifts  to  a  father  by  a  child  who  has  not  been  emanci- 
pated from  the  father's  control.  If  such  a  transaction  be 
impeached  by  the  child,  the  onus  will  be  cast  upon  the  father 
to  show  that  the  child  had  independent  advice,  that  the  deed, 
if  any,  was  executed  by  the  child  with  full  knowledge  of  its 
contents,  and,  whether  there  was  a  deed  or  not,  that  the 
transaction  was  entered  into  with  a  free  intention  of  giving 
the  father  the  benefit  thereby  conferred  upon  him.  If  this 
onus  be  not  discharged,  the  deed  or  transaction  will  be  set 
aside,  as  having  been  obtained  by  undue  influence,  (m)  A 
like  rule  applies  to  a  person  in  loco  ^parentis ;  but  a  father  or 
a  person  in  loco  parentis  is  not  in  any  way  incapacitated  from 
receiving  a  gift  from  the  child  ;  and  if  the  gift  be  reasonable, 
and  the  former  discharge  the  onus  cast  upon  him  as  above 
stated,  the  gift  will  be  supported,  (n)  Moreover  the  rule 
now  under  consideration  does  not,  in  general,  apply  to  the 
resettlement,  upon  the  eldest  son  tenant  in  tail  coming  of 
age,  of  a  family  estate,  whereby  such  son  becomes  tenant  for 
life  only,  with  remainder  to  his  first  and  other  sons  in  tail ; 

(m)  Bainbrigge  v.  Browne,  18  Ch.  D.  197;  Wright  v.  Vanderplank, 
8  D.  G.  M.  &  G.  133 ;  Kempson  v.  Ashhee,  10  Ch.  15 ;  Turner  v.  Collins, 
7  Ch.  329.     In  this  last  case  Lord  Hatherley,  L.C.,  held  that  part  of  a 

Settlement        voluntary  settlement  might  be  set  aside.     On  this  point,  see  also  Hoblyn 

may  be  partly  v.  H.,  41  Ch.  D.  207. 

set  aside.  («)  Blackborn  v.  Edgley,  1  P.  W.  607. 


Person  in  loco 
parentis. 
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nor  is  it  necessary,  in  this   case,  that   the   son  should  be 
represented  by  an  independent  solicitor,  (o) 

It  is  more  diflBcult  still  to  support  a  gift  made  by  a  ward  Gift  by  ward 
to  his  guardian  shortly  after  coming  of  age.     The  onus  is,  in  *°  guardian, 
such  case,  cast  upon  the  guardian  to  show  that  his  influence  Onus prohandi. 
had  ceased  at  the  time  when  the  gift  was  made,  or  at  least 
that  it  was  not  operative  in  the  instance  in  question.    Where 
the  guardian  fails  to  discharge  this  onus,  he  is  not  permitted 
to  retain  the  benefit  appearing  to  have  been  conferred  upon 
him  by  his  ward,  (j?) 

Like  principles  apply  to  gifts  to  confidential  advisers,  e.g.  Gifts  to 
medical  attendants,  ministers  of  religion,  and  other  spiritual  ^^^^^l  ^^^\l^l\ 
advisers,  as  well  as  to  all  persons  in  whom  confidence  is  advisers,  &c. 
reposed,  (g)  In  cases  where  large  voluntary  gifts  are  made 
and  accepted  inter  vivos,  the  recipient  may  be  called  upon  to 
prove  that  the  donor  had  capacity  and  knowledge  of  what  he 
was  doing ;  and  even  if  he  prove  this,  evidence  may  be  given 
to  show  that  the  donor's  intention  to  give  was  produced  by 
undue  influence  on  the  part  of  the  recipient,  and  then  the 
gifts  will  be  set  aside,  unless  the  transaction  as  a  whole  was 
a  benefit  to  the  donor,  (r)  The  donor  or  his  representatives 
may,  instead  of  giving  positive  evidence  of  undue  influence, 
show  that  a  confidential  relation  existed  between  the  donor 
and  the  recipient ;  and  then  the  law  would,  on  grounds  of 
public  policy,  presume  that  the  gift,  even  though  in  fact 
freely  made,  was  the  efiect  of  the  influence  induced  by  that 
relation ;  and  the  onus  would  lie  on  the  recipient  to  show 
that  the  donor  had  independent  advice,  or  that  he  adopted 
the  transaction  after  the  influence  had  been  removed,  or  to 
establish  some  equivalent  circumstances,  (s)  In  a  recent 
case,  the  defendant,  a  man  of  no  means  and  a  member  of  a 
religious  sect  known  as  the  Exclusive  Brethren,  was  employed 
as  travelling  companion  to  M.,  an  epilejitic  subject  of  large 
fortune.  While  so  employed  M.  adopted  the  views  of  that 
sect,  and  in  consequence,  M.  left  his  home,  and  took  up  his 
residence  with  the  defendant,  with  whom  he  continued  to 

(o)  2^0716  V.  F.,  20  Eq.  706;  Hoblyn  v.  H.,  41  Ch.  D.  206. 

(p)  Taylor  v.  Johnston,  19  Ch.  D.  608;  Hatch  v.  if.,  9  Ves.  292. 

iq)  Euguenin  v.  Baseley,  14  Ves.  273,  and  2  Wh.  &  Tu.  L.  C.  Eq.  597. 

(r)  Morley  v.  Loughnun,  1  Ch.  (93)  752;  Lyon  v.  Home,  6  Eq.  655; 
Bhodes  v.  Bate,  1  Ch.  252. 

(s)  Morley  v.  Loughnan,  supra;  Allcard  v.  Skinner,  36  Ch.  Div.  181 
(Gilt  to  lady  superior  of  protestant  convent). 
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reside  in  great  seclusion  for  the  last  seven  years  of  his  life. 
During  this  period  M,,  who  was  in  a  low  and  morbid  condi- 
tion, consulted  the  defendant  on  spiritual  and  temporal 
matters,  allowed  him  to  regulate  his  diet  and  his  medicine, 
and  placed  nearly  the  whole  of  his  fortune  at  the  defendant's 
disposal.  The  defendant  endeavoured  to  suppress  all  evi- 
dence of  his  monetary  dealings  with  M.  The  aggregate 
amount  obtained  by  the  defendant  from  M.  was  £140,000, 
Wright,  J,,  who  tried  the  case  said  he  had  no  doubt  but  that 
the  relationship  between  the  defendant  and  M.  was  of  that 
confidential  character  which  brought  the  case  within  that 
class  of  gifts  which,  though  freely  made,  ought  to  be  set 
aside  on  the  ground  of  public  policy ;  but  lie  set  aside  the 
gifts  on  the  ground  that  they  had  been  obtained  by  actual 
undue  influence  and  domination,  and  ordered  the  money  to 
be  refunded.  (J) 

When  however  a  gift  is  made  to  a  person  standing  in  a 
confidential  relation  to  the  donor,  the  Court  will  not  set 
aside  the  gift,  if  of  a  small  amount,  on  the  mere  ground  that 
the  donor  had  no  independent  advice,  [u)  Moreover  even  in 
the  case  of  agreements  purporting  to  be  founded  on  valuable 
consideration,  and  a  fortiori  in  the  case  of  gifts,  an  agreement 
or  transaction,  though  prepared  or  carried  into  eflFect  by  an 
independent  solicitor,  may  be  set  aside  if  the  party  for  whom 
the  solicitor  is  acting  is  under  the  undue  influence  of  the 
other  party,  (v) 

A  solicitor  is  not  incapacitated  from  purchasing  property 
from  his  client ;  but  if  he  does  so,  it  is  at  his  peril.  The 
solicitor  must  be  prepared  to  show  that  he  has  acted  with 
the  most  complete  faithfulness  and  fairness;  that  his  advice 
has  been  free  from  all  taint  of  self-interest ;  that  he  has  not 
misrepresented  or  concealed  anything  ;  that  he  has  given  to 
his  client  an  adequate  price,  and  that  the  latter  has  had  the 
advantage  of  the  best  professional  assistance  which  the 
solicitor  could  possibly  have  afibrded,  if  he  had  been  engaged 
in  a  transaction  with  a  third  party,  (lo)     Moreover  if  the 

(()  Morley  v.  Loughnan,  supra. 

(w)  Allcard  v.  Skinner,  36  Ch.  D.  185, 

(v)  Moxon  V.  Payne,  8  Ch.  881. 

(w)  Luddy  v.  Peard,  33  Ch.  D.  519 ;  McPherson  v.  Watt,  3  App.  254  ; 
Pisani  v.  A.-G.  for  Gibraltar,  L.  R.  5  P.  C.  516 ;  Tomson  v.  Judge, 
3  Drew,  306.  As  to  the  right  of  a  client  to  open  settled  accounts  on  the 
ground  of  undue  influence  exercised  by  the  solicitor,  see  Watson  v. 
liodwell,  11  Ch.  Div.  150. 
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client  has  become  bankrupt,  the  solicitor  will  be  subject  to  Purchase  by 
the  like  obligations  on  purchasing  from  the  trustee  under  the  ^ol^^'to'"  ''^'*™ 

n       1  ,  /    \       mi  1      •  1  .    •  .         -1      client  s  trustee 

bankruptcy,  {x)      i he  rule  is  much  more  stringent  m  the  in  bankruptcy. 

case  of  a  gift  to  the  solicitor.     In  an  old  case  {y)  Lord  Thur-  Gift  to 

low,  L.C.,  said  :  "  It  is  perfectly  well  settled  that  an  attorney  solicitor. 

cannot  take  a  gift  while  the  client  is  in  his  hands,  and  there 

would  be  no  bounds  to  the  crushing  influence  of  the  power 

of  an  attorney  who  has  the  affairs  af  a  man  in  his  hands  if  it 

were  not  so."     This  is  still  the  law.  (z) 

The  Court  always  regards  a  gift  by  a  beneficiary  to  an  Gift  to  exe- 
executor,  administrator  or  trustee  with  great  suspicion  ;  and  ^'^*^°''»  ^'^• 
it  will  not  uphold  the  gift  except  under  exceptional  circum- 
stances,— circumstances  which  negative  any  suspicion  of 
misrepresentation,  pressure  or  unfairness  on  the  part  of  the 
recipient,  and  which  establish  that  the  gift  was  made  by  the 
beneficiary  acting  deliberately,  with  a  thorough  knowledge 
of  what  he  was  doing,  and  independently  of  any  inQuence 
by  the  recipient,  or  of  any  fear  arising  from  the  thought 
that  the  wishes  of  the  latter  must  be  complied  with,  owing 
to  his  position,  (a) 

The  principles  now  under  consideration  are  not  confined  other  cases 
to  transactions  between  solicitor  and  client ;  but  they  extend  where  confi- 
to  all  cases  wherever  there  exists  such  a  confidence,  of  what-    ^"'^^  impose  . 
ever  character  that  confidence  may  be,  as  enables  the  person 
in  whom  confidence  or  trust  is  reposed,  to  exert  influence 
over  the  person  trusting  him.     The  Court  will  not,  in  any 
such  case,  allow  the  transaction  to  stand,  unless  there  has 
been  the  fullest  and  fairest  explanation  and  communication 

(x)  Luddy  v.  Peard,  supra. 

(y)  Welles  v.  Middleton,  1  Cox,  112.     See  also  Tomsonv.Judge,  3  Drew, 
314. 

(z)  See  Tomson  v.  Judge,  supra.  In  this  case  A.  who  was  proved  to  '^  «^.^ 
have  entertained  feelings  of  peculiar  personal  regard  for  the  defendant, 
his  solicitor,  conveyed  to  him  certain  real  estate,  by  a  deed,  on  the  face  of 
it  a  purchase-deed  ;  the  consideration  expressed  was  £100,  the  real  value 
upwards  of  £1,200.  The  defendant  produced  evidence  to  show  that  no 
money  passed,  that  the  transaction  was  never  intended  to  be  a  purchase, 
but  a  gift  for  his  services,  and  from  affection.  The  defendant  liad  himself 
prepared  the  conveyance,  and  A.  had  no  other  advice.  Tlie  deed  was  set 
aside  at  the  suit  of  A.'s  representatives ;  see  also  Morgan  v.  Minett, 
6  Ch.  D.  638. 

Where  a  person  writes  or  prepares  a  will  under  which  he  takes  a  benefit,  Will  prepared 
tlie  onus  is  cast  upon  him  to  satisfy  the  judicial  mind  of  the  Court  that  by  beneficiary 

the  paper  propounded  does  in  fact  express  the  true  will  of  the  deceased.  suspicious    ' 

The  same  rule  applies  to  a  will  prepared  and  executed  under  circumstances  circumstances, 
of  suspicion :  Tyrrell  v.  Painton,  P.  (94)  157. 

(a)  Wheeler  v.  Sargeant,  69  L.  T.  181. 
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of  every  particular  resting  in  the  breast  of  the  one  who 

seeks  to  establish  a  contract  with  the  person  so  trusting 

him.  (6) 

Trustee  for  A  trustee  for  sale  cannot  sell  the  trust  property  to  himself. 

'  If  he  purport  so  to  do,  the  transaction  can  be  set  aside  ;  (c) 

and  the  fact  of  the  conveyance  being  takea  to  a  nominee  of, 

but  in  trust  for  the  trustee  selling,  is,  as  a  rule,  considered 

to  be  a  badge  of  fraud. 

Purchase  by  A  trustee  is  not  incapacitated  from  purchasing  or  taking  a 

lus  ee  J^oi"     mortgage  or  lease  from  his  cestui  que  trust ;  but  in  order  to 

establish  any  such  transaction,  or  any  other  transaction  of  a 

like  kind,  the  relation  of  trustee  and  cestui  que  trust  must 

have  been  dissolved ;  or  if  not,  the  parties  must  have  been 

put  so  much  at  arms  length,  that  they  agree  to  take  the 

characters  of  vendor  and  purchaser ;  and  the  onus  is  upon 

the  trustee  to  show  that  he  communicated  to  the  cestui  que 

trust  all  knowledge  which,  as  trustee,  he  possessed  as  to  the 

value  of  the  property.  (cZ)     If  the  trustee  fail  to  discharge 

Resignation  of  this  onus,  the  transaction  will  not  be  allowed  to  stand.     The 

trustee.  trustee  is  not  discharged  from  this  onus,  even  if  he  resign 

his  office  before  the  completion  of  the  transaction ;  because 

he   cannot    divest    himself    of    the    knowledge    previously 

Leave  to  bid,     acquired  by  him.     But  a  trustee  or  other  person  in  a  fidu- 

^'^-  ciary  relation  will  be  capable  of  purchasing,  if  he  obtain  the 

leave  of  the  Court  so  to  do,  or  to  bid  for  the  property  ;  and 

in  such  a  case  the   fact   that   he  has   communicated   some 

material  facts  to  the   Court  will  not  render  it  inciimbent 

upon  him  to  disclose  further  facts,  unless  their  non-disclosure 

would  be  misleading  as  to  those  disclosed,  (e) 

Person  who  The  rule  now  under  consideration  does  not  apply  to  a 

has  ^';^^''^        person  nominated  as  trustee,  but  who  has  never  acted  in  the 

to  preserve.       trust;  (/)    nor  to  a  mere  trustee    to   preserve    contingent 

remainders,  (g^) 
Agent  selling        When  an  agent  is  employed  to  purchase  property  for  his 
his  own  pro-     p^-incipal,  he  cannot  sell  his  own  property  to  the  latter  with- 
out disclosing  the  fact.     If  he  do,  the  principal  may,  upon 

(h)  Tate  v.  Williamson,  1  Eq.  537  ;  2  Ch.  55. 

(c)  HicUey  v.  H.,  2  Ch.  D.  190. 

(d)  Fox  V.  MacliretK  2  Cox,  320,  and  see  notes  thereto  in  1  Wl].  &  Tu. 
L.  C.  Eq.  141,  also  Gibson  v.  Jeyes,  6  Ves.  277;  Thomson  \.  Eastwood, 
2  App.  236;   Beningfield  v.  Baxter,  12  App.  167. 

(e)  Coaks  v.  Boswell  11  App.  240,  242. 

If)  Stacey  v.  Elph,  1  M.  &  K.  195  ;   Clark  v.  C,  9  App.  733. 
(g)  Pooley  v.  Quilter,  4  Drew.  lfS9. 
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ascertaining  the  fact,  compel  the  agent  to  account  for  the 
diflference  between  the  price  originally  given  by  the  agent 
for  the  property,  and  the  price  at  which  he  sold  the  same  to 
the  principal  ;  or  if  the  principal  is  in  a  position  to  restore 
the  property,  he  may  have  the  contract  rescinded,  (/t) 

Actions  to  set  aside  contracts  with  promoters  of  companies  Contracts  with 
on  the  ground  of  fraud  generally  relate  to  property  much  P'°'"*^  ""^  °^ 
beyond  the  limit  of  the  equitable  jurisdiction  of  the  County 
Court ;  but  as  the  principles  of  Equity  applicable  thereto 
may  sometimes  arise  in  winding  up  cases  in  the  County 
Court,  it  may  be  well  to  offer  a  few  observations  on  this 
head.  It  is  by  no  means  uncommon  for  persons  having  an 
established  business  to  promote  a  joint  stock  company  for 
the  purpose  of  purchasing  the  business  from  themselves ; 
they  taking  part  payment  in  paid-up  shares  of  the  company, 
and  becoming  original  directors.  Such  persons,  if  they  desire 
to  make  a  valid  contract  for  sale  to  the  company,  are  bound 
to  nominate  independent  directors,  and  to  disclose  fully  the 
material  facts  of  the  case,  so  as  to  enable  the  directors  to 
form  an  independent  judgment  in  the  interests  of  the  com- 
pany ;  and  if  they  fail  in  their  duty  in  this  respect,  the 
contract  is  liable  to  be  set  aside,  or  they  may  be  held  liable 
to  account  for  any  secret  profit  they  may  thereby  have 
realised.  (J) 

(h)  Dunne  v.  English,  18  Eq.  524;  Kiniber  v.  Barber,  8  Ch.  56,  but  see 
dictum  of  Lord  Herschell  in  Bentinck  v.  Fenn,  12  App.  659,  also  Lady- 
well,  etc.,  Co.  V  Brookes,  35  Ch.  Div.  400. 

Ab  to  surreptitious  dealings  between  one  party  to  a  contract  and  tlie  Surreptitious 
agent  of  the  other  party,  see  Panama,  &c.,  Co.  v.  India,  &c.,  Co.,  10  Ch.  dealings  with 
515 ;  Morgan  v.  Elford,  4  Ch.  Div.  352,  affirmed  by  D.  P.,  \V.  N.  (77)  aceut." 
163;  M.  of  Salford  v.  Lever,  1  Q.  B.  (91)  168  (C.  A.);  Lister  v.  Stubbs,    ° 
45  Ch.  D.  1. 

(i)  Erlaiiger  v.  New,  dfcc.,  Co.,  3  App.  1229,  1233.     See  same  case  as  to 
the  liability  of  directors  generally  ;  also  supra,  pp.  468,  508 ;   Phosphate,  d-c, 
Co.  V.  Hartmont,  5  Ch.  Div.  394;  Bagnall  v.  Carlton,  6  Ch.   Uiv.  407; 
Emma,  &c.,  Co.  v.  Grant,  11  ib.  939;  Emma,  &c.,  Co.  v.  Leicis,  4  C.  P.  D. 
396,  and  as  to  tlieir  liability  in  respect  of  gifts  aud  quasi  gifts  to  them  Gifts  by  pro- 
from  promoters,  see  Nant-y-glo,  d-c,  Co.  v.  Grave,  12   Ch.  D.  738;    Re  nioters'to 
Postage,  &c.,  Co ,  3  Ch.  (92)  otJH  ;  Archer's  Case,  1  Ch.  (92)  322  ;  Bland's  directors. 
Case,  2  Ch.  (93)612. 

Sometimes  articles  of  association  provide  that  a  contract  for  the  sale  of 
property  to  the  company  shall  not  be  impeaciied  on  the  ground  that  the 
directors  are  interested  therein  as  vendors  or  otherwise,  or  that  they  are 
promoters  of  or  stand  in  a  fiduciary  relation  towards  the  company.  Such 
a  provision  would  appear  to  be  good  where  a  bond  fide  owner  becomes  a 
director  and  sells  his  property  to  the  company  ;  but  not  where  the  names 
of  intended  directors  have  been  inserted  into  the  contract  as  apparent 
vendors  of   property  in  which  they  have  no  interest,  and  by  way  of 
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Section  V. — Nature  of  relief  against  fraudulent  transactions. 

When  a  transaction  is  liable  to  be  set  aside  on  the  ground 
of  fraud,  undue  influence,  or  of  confidential  relation  it  will 
be  set  aside  not  only  as  against  the  party  in  fault,  but  also 
if  the  circumstances  so  require,  against  all  volunteers  claim- 
ing through  him  either  with  or  without  notice,  and  against 
all  other  persons  so  claiming,  with  notice  of  the  facts  from 
which  the  Court  infers  the  equity ;  (J)  but  not  against  a 
purchaser  for  value  without  notice,  (Jc) 

The  Common  Law  remedy  in  respect  of  a  fraudulent  trans- 
action is  b}''  proceedings  in  the  nature  of  an  action  of  deceit, 
e.g.  where  a  purchaser  is  plaintiff  in  an  action  against  a 
vendor  of  property  sold  or  transferred  pursuant  to  a  fraudu- 
lent contract,  the  remedy  given  is  in  the  shape  of  damages, 
the  plaintiff  keeping  the  property.  (I)  But  the  equitable 
relief,  in  most  cases  of  fraud,  is  directed  to  restore  the  parties 
to  their  original  position,  and  to  place  them,  as  far  as  circum- 
stances will  admit,  on  the  same  footing  as  if  the  transaction 
had  never  been  entered  into.  In  the  case  of  a  gift,  the 
property  itself,  or  if  it  has  been  sold,  the  proceeds  of  the 
sale  thereof  must  be  restored ;  and  the  party  in  fault  must 
account  for  all  profits  realised  by  the  transaction,  (m)   When 


devise,  to  enable  them  to  obtain  some  advantage  to  themselves  at  the 
expense  of  the  company  :  Bland's  Case,  2  Ch.  (93)  612. 

As  to  the  right  of  a  promoter  to  expenses  incurred  by  him  in  relation 
to  the  formation  of  the  company,  when  ordered  to  account  for  secret 
profits,  see  Lydney,  &c.,  Co,  v.  Bird,  33  Cli.  Div.  85  ;  Re  Faure,  &c.,  Co., 
40  Ch.  D.  141. 

Upon  the  question  when  a  person  will  be  considered  as  the  promoter  of 
a  company,  see  Ladywell,  &c.,  Co.  v.  Brookes,  35  Ch.  Div.  410. 

Upon  the  question  whether  a  trader  who  has  promoted  a  private 
company  for  his  own  benefit,  is  bound  to  indemnify  tlie  company  against 
debts,  see  Broderip  v.  Salomon,  W.  N.  (95)  38.   ^^2^^/- 

(j)  Whoever  receives  a  gift  from  or  through  a  person  who  has  obtained 
the  subject  matter  thereof  from  another  by  "  undue  influence  or  imposi- 
tion must  take  it  tainted  and  infected  with  the  undue  influence  or 
imposition  of  the  person  procuring  the  gift ;  his  partitioning  and  canton- 
ing it  out  amongst  his  relations  and  friends  will  not  purify  the  gift,  and 
protect  it  against  the  equity  of  the  person  imposed  upon.  Let  the  hand 
receiving  it  be  ever  so  chaste,  yet,  if  it  comes  through  a  polluted  channel, 
the  obligation  of  restitution  will  follow  it : "  Per  Wilmot,  C.J.,  quoted  by 
Lord  Eldon  in  Hiiguemn  v.  Baseley,  14  Ves.  289.  See  also  Morley  v. 
Loughnan,  I  Ch.  (93)  757 ;  Bainbrigge  v.  Browne,  18  Ch.  D.  197. 

(k)  See  supra,  pp.  499,  500. 

(0  Erlanger  v.  New,  &c.,  Co.,  3  App.  1279. 

(in)  Uoiddsivorth  v.  Glasgow  Bank,  5  App.  338. 
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real  estate  originally  belonging  to  a  plaintiff  has  been  con- 
veyed to  a  purchaser  under  a  contract  obtained  by  fraud  on 
his  part,  then  if  he  has  not  resold  the  same  in  the  meantime, 
the  plaintiff  is  entitled  to  have  the  transaction  set  aside,  and 
to  compel  the  purchaser  to  reconvey  (n)  the  estate,  upon 
payment  of  the  purchase  money  with  interest  at  4  per  cent. 
But   the   purchaser  is   entitled  to  have   credit   for  lasting  Allowances  to 
repairs  and  improvements  tending  to  increase  the  saleable  purchaser, 
value  of  the  property.     He  is  bound,  however,  to  allow  for  Deterioration 
any  deterioration,  and  for  all  rents  and  profits  received  by  ^"^^  ^"^"f^  5— 
him ;  and  if  he  has  been  in  actual  occupation,  he  is  liable  to  rent  ^'^  ^^^ 
be  charged  with  an  occupation  rent. 

When  a  purchase  is  set  aside  after  completion  at  the  suit  Purchaser's 
of  the  purchaser,  he  is  in  general  entitled,  subject  to  any  ^^ctiou. 
such  allowance  as  above  mentioned,  for  increase  of  or  depre- 
ciation in  value,  to  have  his  purchase  money  repaid  with 
interest  at  4  per  cent,,  on  reconveying  the  property,  and 
accounting  for  the  rents  and  profits,  (o) 

When  a  cestui  que  trust  or  principal  has  established  a  case  Right  oi  cestui 
for  setting  aside  a  purchase  by  his  trustee  or  agent  of  pro- '?"'''  *''"^'^ 
perty  still  remaining  under  the  control  of  the  latter,  the  have  property 
former  is  not  confined  to  the  remedy  stated  above.      The  put  up  for  sale. 
Court  may  direct  the  property  to  be  put  up  for  sale  at  the 
aggregate  amount  of  the  purchase  money  and  the  sums  laid 
out  in   substantial   improvements   and   repairs,   making   an 
allowance   for   deterioration ;    and  if  no   more  be  bid,  the 
original  purchase  will  be  ordered  to  stand.  (^) 

If  the  property  has  been  sold,  the  trustee  or  agent  must  Remeily  where 
account  for  the  profit  made  by  the  transaction,  with  interest  P^P^ity  sold. 
at  4  per  cent.  (5)    When  however  a  sale  to  a  company  would 

(n)  A  deed  or  other  instrument  or  transaction  is,  in  general  good,  until  Fraudulent 
it  shall  be  set  aside  :  Re  Groom,  1  Ch.  (91)  706.      If  it  has  been  obtained  deed,  &c. 
or  entered  into  by  means  of  fraud,  it  is,  as  a  rule,  voidable  only,  and  not  generally 
void :    Oakes  v.   Turquand,  L.  R.  2   H.    L.   325 ;   and  a  deed  or  other  voidable  only, 
instrument   so   obtained   is   liable   to  cancellation :    Heath   v.    Crealock, 
10  Ch.  30.     But  a  forged  deed  is  simply  void  :  ib.     See  supra,  p.  588.  Forged  deed 

When  a  declaration  is  made  that  a  deed  is  void  on  the  ground  of  its  void. 
being  a  forgery,  no  reconveyance  is  necessary.  ^^  reconvey- 

Sometimes  a  f*tt«d  immediately  distributable  will  be  retained  in  Court  ;^^y^.Q  necessarv  -/~*' 
for  a    limited   period,   in   order   to    allow   an   opportunity   to   institute    ,  . 

proceedings  to  impeach  a  transaction  aflfecting  the  aame  on  the  ground  of  ^und  kept  iu 
fraud  :  Re  Croom,  supra.  Court. 

(o)  New,  &c.,  Co.  V.  Erlanger,  5  Ch.  D.  125;  3  App.  1218. 

(^p)  Ex  parte  Lacey,  6  Yes.  625;  Ex  parte  Reynolds,  5  Yes.  707. 

((/)  Fox  V.  Mackreih,  2  Bro.  C.  C.  400,  and  1  Wh.  &  Tu.  L.  C.  Eq.  141 ; 
Boswell  V.  Coaks,  11  App.  282. 

3   C 
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have  been  liable  to  be  set  aside  on  the  mere  ground  that  the 
directors  by  whom  the  same  was  carried  into  effect  had, 
before  the  registration  of  the  company,  purchased  the  pro- 
perty with  a  view  to  selling  to  the  company'  at  a  profit,  and 
had  on  the  sale  concealed  the  fact  that  they  were  interested 
in  the  property  sold,  but  the  company  was  not  able  to  restore 
the  property,  it  was  held  that  the  directors  could  not  be 
made  liable  for  the  secret  profits  made  by  them  out  of  the 
transaction,  (r)  The  case  would  probably  have  been  other- 
wise if  the  original  purchase  had  been  made  at  a  time  when 
the  purchasers  were  directors,  or  when  they  otherwise  stood 
in  a  fiduciary  relation  towards  the  company,  (s) 

The  Court  may  also  grant  relief  by  declaring  a  person  to 
be  a  trustee  of  the  property  in  question  in  the  action — e.g. 
in  the  case  of  illicit  profits  made  by  a  trustee,  agent,  or 
other  person  in  a  fiduciary  relation,  out  of  his  trust  or  office 
— and  may  give  consequential  directions  for  the  transfer  or 
payment  of  the  property  or  money  to  the  person  entitled  to 
the  benefit  of  the  declaration  ;  and  where  a  person  has  made 
a  representation  on  the  faith  of  which  a  contract  or  other 
transaction  has  been  entered  into,  the  relief  granted  may  be 
in  the  form  of  a  direction  for  him  to  make  good  the  repre- 
sentation, (t) 

As  a  general  rule,  the  Court  will  not  rectify  a  deed  or 
other  instrument  on  the  ground  that  it  has  been  obtained  by 
fraud ;  but  where  an  intended  husband  undertook  the  re- 
sponsibility of  giving  instructions  for  the  preparation  of  a 
proper  settlement  on  the  occasion  of  his  marriage,  and  the 
marriage  articles  prepared  were  not  proper,  because  they 
gave  the  husband  the  first  life  interest  in  his  wife's  property, 
the  Court  directed  the  articles  to  be  rectified  by  giving  the 
first  life  estate  to  the  wife  for  her  separate  use  without  power 


Companies 
W.  U.  Act, 
1890,  s.  10. 

Conduct  of 
))romoters, 
directors,  &c. 


(r)  Be  Cape  Breton  Co.,  29  Ch.  D.  804,  affirmed  by  D.  P.  on  a  different 
ground,  12  App.  652  ;  Ladywell,  &c.,  Co.  v.  Brookes,  35  Ch.  Div.  400 ; 
Ilouldswortlt  V.  Glasgow  Bank,  5  App.  338 ;  Adam  v.  Newhigging,  13  App. 
308. 

(s)  Be  Cape  Breton  Co.,  supra,  compare  Kimber  v.  Barber,  8  Ch.  56. 
As  to  the  power  of  the  Court  in  winding-up  proceedings  to  examine  into 
the  conduct  of  any  promoter,  director,  manager,  liquidator,  or  other  officer 
of  a  company,  and  to  compel  him  to  repay  any  moneys,  or  restore  any 
property  misapplied  or  retained,  see  the  Companies  Winding-up  Act, 
1890,  8.  10.  The  section  only  gives  a  summary  method  of  enforcing 
rights  which  exist  independently  :  Be  Cape  Breton  Co.,  29  Ch.  D.  800. 
As  to  the  section  generally,  see  Be  Neio,  &c.,  Co.,  3  Ch.  (92)  577. 

(f)  See  Mills  v.  Fox,  3S>Ch.  D.  153,  aud  cases  there  cited,  also  supra,, 
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of  anticipation ;  («)  and  in  another  case  of  a  like  kind,  the 
Court  directed  the  settlement  to  be  rectified  by  omitting  the 
trust  thereby  declared  in  respect  of  a  moiety  of  the  capital 
of  the  wife's  property,  after  her  death  in  favour  of  the 
husband  and  his  representatives,  (y) 

Section  VI. — Defences  to  Actions  for  relief  against  fraud. 

An  action  for  relief  against  fraud  may  be  barred  by  reason  ConfiimatioQ 
of  the  person  whose  interests  have  been  aifected  thereby  °^'  i"«iease. 
having  confirmed  the  transaction  sought  to  be  impeached, 
or  having  released  the  parties  liable  to  be  charged  in 
respect  thereof,  (w)  But  in  order  that  a  confirmation  or 
release  may  be  of  any  value,  it  is  essential  that  the  party 
from  whom  the  same  has  been  obtained  should  have  had  full 
knowledge  of  the  real  facts  of  the  case,  and  of  his  rights 
arising  out  of  those  facts ;  and  he  must  be  at  arms  length 
with  the  other  party,  {x)  In  one  case  (jf)  the  plaintifi",  a  Kempson  v. 
young  lady  just  of  age,  was  induced  by  her  stepfather,  with  ■^^^^^^^<^- 
whom  she  resided,  to  execute  a  bond  to  secure  a  debt  due 
from  him,  and  for  part  of  which  she  had  joined  with  the 
stepfather  in  signing  a  promissory  note  while  she  was  under 
age.  The  money  secured  by  the  bond  was  payable  at  the 
end  of  six  years,  and  the  plaintiff  had  no  independent  advice 
in  relation  to  the  transaction.  More  than  six  years  after- 
wards she  executed  a  second  bond  to  secure  the  amount  due 
on  the  first,  as  increased  by  interest  and  costs.  It  was  held 
on  bill  filed  to  set  aside  the  transaction  more  than  thirteen 
years  after  the  date  of  the  first  bond,  that  there  had  been  no 
confirmation ;  because  the  second  bond  was  inseparably 
connected  with  the  first ;  and  the  first  with  the  promissory 
note;  and  because  the  plaintiff,  on  executing  the  second 
bond,  had  no  knowledge  of  the  invalidity  of  the  first.  An  Abandonment 
agreement   rendered  inoperative  by  a  collateral  fraudulent  ^^'^"."''J*^*^''''^^ 

1  Ti  1         T         1         T  iraudulent 

agreement  cannot  be  made  valid  by  the  abandonment  of  the  agreement. 
collateral  agreement,  (z)      But   though   a   gift   made   to  a 

(m)  Clark  v.  Girdicood,  7  Ch.  Div.  9. 

(v)  Lovesy  v.  iSmith,  15  Ch.  D.  655. 

(w)  Wright  v.  Vanderplank,  8  D.  M.  &  G.  133;  Imperial,  &c.,Bk.\. 
Trustees,  da,  Corpn.,  W.  N.  (95)  23 ;  Ex  parte  Sandys,  42  Ch.  Div.  98. 

(x)  Moxon  V.  Fayne,  8  Ch.  881 ;  La  Banque  Jacques-Cartier  v.  La 
Banque  1/Epargne,  13  App.  111. 

iy)  Kempson  v.  Aslihee,  10  Ch.  15. 

{z)  Moxon  V.  Payne,  supra. 

3  c  2 
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When  gift 
incapable  of 
being  set  aside 
after  donor's 
death. 


Laches  and 
delay. 

Statute  of 
Limitations, 
21  Jac.  1,  c.  16, 

When  applic- 
able in  Equit3^ 


Equitable  rule 
against  stiile 
demands. 


When  statute 
begins  to  run. 


person  standing  in  a  confidential  relation,  e.g.  hy  a  patient 
to  a  physician,  may  be  voidable,  yet,  if  after  the  confidential 
relation  has  ceased  to  exist,  the  donor  intentionally  elects  to 
abide  by  the  gift,  and  does  in  fact  abide  by  it,  and  if  it  be 
proved  there  was  no  frand  or  undue  influence,  it  cannot,  in 
general,  be  impeached  after  his  death,  even  though  there  be 
no  proof  that  the  donor  was  aware  that  the  gift  was  voidable 
at  his  election,  (a) 

Proceedings  for  the  purpose  of  obtaining  relief  against  a 
fraudulent  transaction  may  also  be  barred  by  acquiescence  ; 
and  laches  or  delay  is  taken  by  the  Court  to  be  evidence  of 
acquiescence,  (h)  A  Common  Law  action  to  recover  damages 
for  fraud  or  misrepresentation  is  subject  to  the  limitation  of 
six  years  fixed  by  the  Statute  21  Jac.  1,  c.  16.  (c)  Before 
the  Judicature  Acts  a  Ctmrt  of  Equity,  when  dealing  with  a 
purely  legal  ri^:it  subject  to  a  limit  in  point  of  time 
imposed  by  the  Statute  of  Limitations,  acted  in  obedience  to 
the  Statute ;  and  when  the  remedy  in  Equity  corresponded 
to  the  remedy  at  Law,  the  Court  acted  by  analogy  to  the 
Statute,  and  imposed  the  same  limitation  on  the  remedy 
which  it  afforded  at  Law.  (d)  "When  however  the  Court 
was  dealing  with  a  purely  equitable  right  not  within  the 
terms  of  the  Statute,  it  applied,  where  the  circumstances  so 
required,  the  rule  of  its  own  which  discouraged  stale  demands, 
and  required  a  party  seeking  the  intervention  of  the  Court, 
to  take  his  proceedings  within  a  reasonable  time,  (e)  These 
rules  still  apply  both  in  the  High  Court  and  in  the  County 
Court.  Moreover  it  has  been  held  by  the  Court  of  Appeal 
since  the  Judicature  Acts,  and  in  analogy  to  an  old  rule  in 
Equity,  that  even  in  the  case  of  a  Common  Law  Action 
claiming  damages  in  respect  of  a  concealed  fraud,  and  though 
the  fraud  solely  relates  to  personal  property,  (/)  the  time 
only  begins  to  run  from  the  time  of  the  discovery  of  the 
fraud,  or  the  time  when,  with  reasonable  diligence,  it  might 

(a)  Mitchell  v.  Homfray,  8  Q.  B.  Div.  587,  where  Baggallay,  L.J.,  said 
"  if  the  trausaction  was  not  formally  ratified,  it  was  at  all  events  adopted, 
and  for  three  years  before  her  death,  the  testatrix  kept  to  her  determina- 
tion not  to  impeach  it." 

(6)  Per  Turner,  L.J.,  in  Life  AKSociation,  &c.  v.  Siddal,  3  D.  G.  F.  &  J.  76. 

(c)  GMs  V.  Guild,  y  Q.  13.  Div.  63. 

Id)  Knox  V.  Gye,  L.  K.  5  H.  L.  674. 

(e)    Wright  v.  Vanderjilmik,  8  D.  M.  &  G.  133. 

(/)  As  to  concealed  fraud  in  relation  to  real  property,  see  supra, 
p.  509,  u.  ( j). 
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have  been  discovered ;  (g)  but  when  the  Statute  has  once 
commenced  to  run  in  favour  of  a  trustee  in  respect  of  a  breach 
of  trust  not  fraudulent  in  itself,  it  will  continue  to  run,  not- 
withstanding the  concealment  of  a  fraud  subsequently  com- 
mitted by  his  agent,  (/t) 

A  defence  based  on  the  staleness  of  the  demand  renders  it  Rule  as  to 
necessary  to  consider  the  balance  of  justice  or  injustice  in  '**^^'^^' 
granting  or  refusing  relief,  and  for  this  purpose  the  Court 
has  to  consider  both  the  length  of  the  time,  and  the  nature 
of  the  acts  done  during  the  interval,  (i) 

There  is  no  hard  and  fast  rule  as  to  the  amount  of  delay  No  fixed  period 
which    is    available    by   way   of    defence.       That   question  applicable. 
depends  sometimes  upon  the  consideration  of  loss  of  evidence 
caused  by  the  delay ;(/)  or  whether  other  persons  have  or 
may  have  thereby  acquired  new  rights  in  the  meantime.  (^) 
The  nature  of  the  property  is  sometimes  very  material,  e.g.,  Speculative 
in  the  case  of  mining  or  other  property  of  a  speculative  property. 
kind.  (I)     Delay  is  material  where  it  would   be  practically  Waiver  ;— 
unjust  to  give  a  remedy,  either  because  the  party  has  by  injury  to  party 
his  conduct  done  that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  his  right,  or  where  by  his  conduct 
and  neglect,  he  has,  though  perhaps  not  waiving  his  remedy, 
yet  put  the  other  party  in  a  situation  in  which  it  would  not 

(gr)  Gihhs  v.  Guild,  9  Q.  B.  Div.  59;  Re  Lands,  &c.,  Co.,  1  Ch.  (94)  Loss  of  moneys 
63'/ ;  Moore  v.  Knight,  1  Cli.  (91)  5-17.     lu  this  last  case  the  action  was  paid  to  soli- 
brought  in  1890  against  the  representatives  of  the  deceased  members  of  citurs  for 
a  firm  of  solicitors  to  recover  moneys  placed  in  their  hands  for  invest-  investment, 
ment    at    difl'erent   times   between    1867   and    1874;  but   which  had  in 
fact   been   embezzled    by    a   clerk ; — repiesentations   having    been  from 
time  to  time  made  on  behalf  of  the  firm,  that  the  moneys  had  been  duly 
invested.     C^c/J 

(h)  Thome  v.  Heard,  1  Ch.  (94)  605  ;  A.  C.  (95)  495. 

(i)  Lindsay,  Ac,  Co.  v.  Hurd,  L.  R.  5  P.  C.  '240 ;  Erlanger  v.  New,  &c., 
Co.,  3  App.  1279;  Re  Sharpe,  1  Ch.  (92)  168.  In  this  last  case  relief  was 
granted  in  an  action  commenced  in  1889  to  make  the  estate  of  a  deceased 
director  of  a  company  liable  fur  paying  interest  out  of  capital  between 
1869  and  1878. 

(j)  Re  Sharpe,  supra. 

(k)  Erlanger  v.  New,  &c.,  Co.,  .3  App.  1278. 

(0  Clements  v.  Hall,  2  D.  &  J.  17;-l ;  Rule  v.  Jewell.  18  Ch.  D.  660.  In 
Erlanger  v.  A^e»',  &c.,  Co.,  3  App.  1241,  Lord  Cairns,  L.C.,  was  of  opinion 
that  a  delay  of  ten  mouths  from  tiie  time  when  there  had  been  vague 
rumours  circulated  as  to  the  fiaud  in  question  was,  having  regard  to  the 
peculiar  nature  of  the  property,  fatal  to  a  claim  to  set  aside  a  ccmtract  for 
sale  to  a  company  by  promoters,  tliough  part  of  the  time  had  been  spent 
in  attempting  to  etiVct  a  compromise.  The  majority  of  the  Lords  decided 
to  the  contrary  (affirming  the  docisiuu  of  the  Court  of  Appeal). 
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be  reasonable  to  place  him  if  the  right  were  to  be  afterwards 

asserted,  (m) 
When  time  not      Wheti  no  iniustice  is  likely  to  arise  from  erranting  the 

material.  o  o 

equitable  relief  sought,  then  delay  is  not  very  material,  (n) 
Onus  probandi  When  fraud  by  one  of  the  parties  to  a  contract  has  been 
established,  the  onus  is  cast  upon  him,  if  he  allege  laches  in 
the  other  party,  to  show  when  the  latter  acquired  a  know- 
ledge of  the  truth,  and  to  prove  that  the  latter  knowingly 
forbore  to  assert  his  right,  (o) 

Section  VII. — Parties  to  Action. 

Who  should  be      The  party  who  has  been  induced  to  enter  into  a  trans- 

^^^^^  •  action  whereby  he  has  suffered  loss  is  the  proper  person  to 

bring  an  action  to  obtain  relief  in  respect  of  the  fraud,  if  he 

be  alive.     If  he  be  dead,  the  action  may  be  brought  by  his 

heir  or  devisee,  if  he  was  damnified  in  respect  of  his  real 

estate,  and  by  his  executor  or  administrator,  if  he  sustained 

damage  in  relation  to  his  personal  estate,  (p) 

Defendants ; —       All  persons  concerned  in  the  carrying  into  execution  of  a 

parties  par-      fraudulent  transaction  are  liable  to  be  made  defendants  to 

ticipating  in  .  -i        i  /   \       -m  •         i 

fi-aud; agent  ^^  action   to  Set  asidc  the  same.  (5)      11   an  agent  m  the 

&c.  course  of  his  employment,  commits  a  fraud  upon  another 

party,  whereby  damage  ensues  to  the  latter,  he  will  be  liable 
to  the  party  wronged,  though  his  principal  would  be  so 
All  parties  likewise.  All  persons  concerned  in  the  commission  of  a 
principals.  fraud  are  to  be  treated  as  principals ;  no  party  can  be  per- 
mitted to  excuse  himself  on  the  ground  that  he  acted  as  the 
Person  deriv-  agent  or  servant  of  another.  A  fortiori,  this  would  be  so 
ing  benefit.       where  the  agent  himself  derives  any  benefit  from  the  fraud,  (r) 

(m)  Lindsay,  <fcc.,  Co.  v.  Hurd,  L.  R.  5  P.  C.  239  ;  Erlanger  v.  New,  &c., 
Co.,  3  App.  1230  ;  Boswell  v.  Coaks,  27  Ch.  Div.  456  (reversed  by  D.  P.  on 
another  point,  11  App.  232);  Turner  v.  Collins,  7  Ch.  342;  Allcard  v. 
Skinner,  36  Ch.  Div.  145. 

(n)  See  Rawlins  v.  Wickham,  3D.  &  J.  304 ;  Kempson  v.  Ashbee, 
10  Ch.  15  ;  Brown  v.  McCUnlock,  L.  R.  6  H.  L.  456 ;  Widgery  v.  Tepper, 
7  Ch.  Div.  423  (sixteen  years);  Thomson  v.  Eastwood,  2  App.  236; 
Garden,  &c.,  Co.  v.  McLister,  1  App.  39.  Compare  Be  Garnett,  31 
Ch.  Div.  1. 

(0)  Lindsay,  &c.,  Co.  v.  Hurd,  L.  R.  5  P.  C.  221 ;  Be  Sharpe,  1  Ch.  (92)  168. 

(p)  Twycross  v.  Grant,  4  C.  P.  Div.  47.  Upon  the  question  when  a 
Ciiuse  of  uction  survives  to  or  against  the  representatives  of  a  deceased 
person,  see  supra,  pp.  292,  et  seq. 

(q)  Fhosphale,  &c.,  Co.  v.  Uartmont,  5  Ch.  Div.  456. 

(r)   Weir  v.  Bell,  3  Ex.  Div.  248. 
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If  any  one  of  the  parties  to  the  transaction  has  died,  the 
action  may  be  brought  against  his  representatives;  but  only 
if  his  estate  has  thereby  been  increased,  (s)  An  action  to  Fraud  by- 
set  aside  a  transaction  of  this  kind,  when  committed  by  pai"tneis. 
partners,  may  be  brought  against  a  surviving  partner  and 
the  representative  of  a  deceased  partner ;  (<)  and  even  where 
the  act  of  misfeasance  in  question  has  been  committed  solely 
by  a  managing  partner,  all  the  partneis  are  jointly  and 
severally  liable,  if  it  be  within  the  scope  of  the  partner- 
ship, (u)  But  it  is  not  essential  that  all  the  partners  should 
be  parties,  (y) 

A  solicitor  or  other  agent  who  has  been  an  acting  partici-  Solicitor  or 
pator  in  a  fraud  is  sometimes  made  a  defendant  in  urder  to  ^^^^^^  "  ' 
compel  him  to  pay  the  costs  of  the  action,  though  no  other 
relief  can  be  obtained  against  him.  (?o)  The  Court  however 
has  no  jurisdiction  to  order  a  solicitor  to  pay  the  costs  of 
such  an  action,  where  his  conduct  has  amounted  to  a  mere 
blunder  (x). 

Section  VIII. — Practice,  (y) 

The  particulars  in  Equity  proceedings   in   respect  of  a  Particulars 
fraudulent   transaction  should   set   forth   shortly  the   facts  J^'^^'J^'^ '*''*® 
relied  upon  as  constituting  the  fraud ;  (z)  but  it  is  not  neces-  <,  p      ,  „ 
sary  that  the  word  "  fraud  "  should  be  used,  and  it  is  generally 
well  to  avoid  so  doing. 

An  acceptor  or  drawer  of  a  bill  of  exchange  who  desires  Injunction  ;— 
on  an  interlocutory  application  to  restrain  the  negociation  change. 
of  the  bill  on  the  ground  of  fraud  must  as  a  rule,  pay  into 
Court  or  give  security  for  the  amount  thereof,  (a) 

(s)  Phillips  y.  Romfray,  24  Ch.  Div.  439 ;  New,  &c.,  Co.  v.  Erlanger, 
5  Cb.  Div.  117,  118,  affirmed  by  D.  P.,  3  App.  1218. 

(()  New,  (fee,  Co.  V.  Erlanger,  supra. 

(«)  Ih. ;  Flumer  v.  Gregory,  18  Eq.  627.     See  also  Chapter  IX.,  infra. 

(v)  Plumer  v.  Gregory,  supra;  but  see  Atkinson  v.  Mackretli,  2  Eq.  572. 

(w)  Clark  v.  Girdwood,  7  Cli.  Div.  23;  Phosphate,  &c.,  Co.  v.  Hartmont, 
5  Ch.  Div.  594. 

(x)  Ih. 

(y)  As  to  the  payment  or  transfer  into  Court  of  moneys  fraudulently  Payment  into 
obtained  by  an  agent  and  as  to  the  right  to  an  injunction  in  respect  Court ; — 
thereof,  see  supra,  pp.  310,  468.  agent ; — in- 

Tlie  proceedings  should  in  general  be  commenced  in  the  Court  within  junction, 
the  district  of  which  the  defendant  or  one  of  the  defendants  dwells  or  Co^rt  in  which 
carries  on  business  :  see  0.  C.  Act,  1888,  ss.  74,  84,  supra,  pp.  9,  10.  action  .should 

(z)  See  supra, -p. -68.  ,,       „        „  be  commenced. 

Co)  Hawkins  v.  Ward,  W.  N.  (90)  203. 
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Generally 
abide  event  ;- 
unnecessary 
charges. 


Laches. 


Section  IX. — Costs. 

The  costs  of  action  as  a  rule  abide  the  event ;  and  whore 
the  particulars  contain  unnecessary  charges  of  fraud,  and  the 
Court  grants  relief  on  some  other  ground,  the  successful 
plaintiiT  will  in  general  be  ordered  to  pay  the  costs  occasioned 
to  the  defendant  by  the  introduction  of  those  charges,  (h) 
In  many  of  the  reported  cases  where  a  bill  has  been  dis- 
missed solely  on  the  ground  of  laches,  the  dismissal  has  been 
without  costs.  It  should,  however,  be  borne  in  mind  that 
since  the  Judicature  Acts,  the  High  Court  has  been  more 
reluctant  than  formerly  to  depart  from  the  first  of  these 
rules. 


Pages  38,  743, 
754,  759. 
For  corres- 
ponding Judg- 
ment, see 
No.  15. 
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Particulars  of  Claim. 

1.  Claim  on  behalf  of  a  Person  of  Unsound  Mind  not  so  found 
hy  Inquisition,  for  rejpayment  of  Moneys  obtained  from 
him  hy  Fraud. 

1.  In  or  about  the  month  of  — ,  18 — ,  the  Plf.,  who  was 
then  of  the  age  of  twenty- three  or  thereabouts,  went  to 
reside  with  the  Deft,  and  his  wife  who  lived  at  — ,  etc. 

2.  The  Plf.  (who  is  a  person  of  weak  intellect)  soon 
afterwards  fell  under  the  paramount  influence  of  the  Deft., 
who  affected  to  treat  him  as  his  adopted  son,  and  to  whom 
he  thenceforth  looked  for  guidance  and  advice. 

3.  At  the  time  when  the  Plf.  went  to  reside  with  the  Deft,  as 
aforesaid,  he  had  an  account  at  the  —  Branch  of  the  —  Bank. 

4.  In  or  about  the  month  of  — ,  18 — ,  the  Deft,  induced  the 
Plf.  to  draw  and  the  Plf.  accordingly  drew  and  delivered  to 
the  Deft,  a  cheque  payable  to  bearer  for  the  sum  of  £ —  or 
thereabouts,  being  the  whole  of  the  balance  then  standing  to 
the  credit  of  the  Plf.'s  said  account. 

6.  The  Deft,  subsequently  cashed  the  said  cheque,  and 
applied  the  proceeds  thereof  for  his  own  purposes. 

6.  The  Plf.  in  delivering  the  said  cheque  as  aforesaid  acted 
entirely  under  the  influence  and  coutrol  of  the  Deft.,  who 
represented  to  the  Plf.  that  the  proceeds  thereof  would  be 
perfectly  safe  in  his  hands,  and  would  be  expended  by  him 
for  the  solo  benefit  of  the  Plf.     The  Plf.  had  no  independent 

ih)  London,  rf-c,  Banli  v.  Lempriere,   L.  E.  4  P.  C.  573 ;    TJiomson  v. 
Eastwood,  2  App.  243 ;  Lever  v.  Goodin'n,  W.  N.  (87)  107. 
(c)  Sou  also  Nos.  G2,  03,  supra,  p.  4U7. 
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advice  in  the  matter,  and  ho  was  moreover  incapable  from 
mental  infirmity,  and  from  the  inflnence  exercised  over  him 
by  the  Deft.,  of  considering  the  reasons  for  or  the  effect  of 
what  he  was  doing,  or  of  exercising  an  independent  judg- 
ment thereon.     He  was  not  a  free  agent  in  the  matter. 

7.  The  effect  of  the  aforesaid  transaction  was  to  leave  the 
Plf.  absolutely  penniless. 

8.  Since  the  year  18 —  the  Plf.  has  been  in  various  situa- 
tions as  a  shop  assistant,  and  he  has  (always  at  the  instance, 
and  acting  under  the  influence  of  the  Deft.)  paid  over  the 
wages  received  by  him  to  the  Deft. 

9.  In  the  month  of  —  18 — ,  the  Plf.  was  taken  to  the  — 
Lunatic  Asylum  in  the  County  of  —  as  a  pauper  lunatic ; 
and  he  is  now  residing  in  the  same  Asylum. 

10.  The  Deft,  has  refused,  and  he  still  refuses  to  render 
any  account  to  the  Plf.  of  the  moneys  so  paid  to  him  as 
aforesaid,  or  to  state  what  has  become  of  the  same ;  and  the 
Plf.  has  been  and  is  unable  to  ascertain  whether  any  of  such 
moneys  are  or  are  not  now  represented  by  any  securities  or 
other  property. 

11.  The  moneys  and  premises  in  respect  whereof  relief  is 
hereinafter  claimed  do  not  exceed  in  amount  or  value  the 
sum  of  £500. 

The  Plf.  claims— 

1.  A  declaration  that  the  sum  of  £ —  received  by 
the  Deft,  from  the  Plf.  as  aforesaid  was  and  is  money 
belonging  to  the  Plf.,  and  that  the  same  was  received, 
and  is  held  by  the  Deft,  as  a  trustee  for  the  Plf. 

2.  That  an  account  may  be  taken  of  all  moneys 
received  by  the  Deft,  from  the  Plf.,  and  that  an 
inquiry  may  be  made  in  what  securities  or  in  whose 
hands  the  said  moneys  now  are,  or  what  has  become 
thereof. 

3.  Payment  of  the  amount   which  shall  be  found 
due  from  the  Deft,  on  taking  the  aforesaid  account, 
with  interest  thereon,  and  the  transfer  by  the  Deft, 
of  any  such  securities  or  j^rojiterty  as  aforesaid. 
4.  Costs. 

Conclusion  as  in  No.  25,  supra,  p.  384. 

2.  Claim  to  set  aside  Sale  of  Meal  Estate  on  the  ground 
of  Misrejpresentation. 

2.  By  an  Agreement  in  writing  dated  the  —  18 — ,  and  made  Pages736-738, 
between  the  Deft,  of  the  one  part,  and  the  Plf.  of  the  other  Z,'""^- 
part,  the  Deft,  agreed  to  sell  to  the  Plf,  and  the  Plf.  agreed    °^  ^t"  j™*'"  ' 
to  purchase,  a  piece  of  land  therein  described  as  "  all  that 
piece  of  freehold  land  "  etc.  for  the  aum  of  £ — ,  part  whereof. 
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namely  £ — ,  was  then  paid  hy  the  Plf.  to  the  Deft,  by  way 
of  deposit. 

2.  The  Plf.  entered  into  the  said  Agreement  (as  the  Deft, 
well  knew  at  the  time  of  the  signing  thereof)  with  the 
intention  of  reselling  the  said  land  in  lots  for  building 
purposes,  and  fully  believing  and  relying  upon  the  correct- 
ness of  the  description  contained  in  the  same  Agreement 
representing  that  such  land  was  of  freehold  tenure. 

3.  After  the  signing  of  the  said  Agreement,  the  Deft, 
furnished  the  Plf.  with  an  abstract  of  his  title  to  the  said 
land.  This  abstract  purported  to  show  that  the  same  land 
was  of  freehold  tenure,  and  that  the  Deft,  was  entitled 
thereto  in  fee  simple  in  possession. 

4.  The  Plf.  on  the  —  18 —  duly  paid  to  the  Deft,  the  sum 
of  £ — ,  being  the  balance  of  the  said  purchase  money  of  £ — ; 
and  thereupon  the  said  piece  of  land  was  conveyed  to  the 
Plf.  in  fee  simple  by  an  Indenture  of  that  date  which  was 
expressed  to  be  made  between  the  Deft,  of  the  one  part  and 
the  Plf.  of  the  other  part,  and  contained  a  recital  to  the 
effect  that  the  Deft,  was  seised  of  the  same  land  in  fee 
simple  in  possession,  free  from  incumbrances. 

5.  In  the  month  of —  18 — ,  the  Plf.  advertised  the  said 
land  for  sale  in  lots,  whereupon  the  Steward  of  the  Manor 
of  —  in  the  County  of  —  gave  notice  to  the  Plf.  (in 
accordance  with  the  fact)  and  the  Plf.  then  for  the  first 
time  ascertained,  that  the  said  land  was  copyhold  of  the  said 
Manor,  and  in  consequence  thereof,  he  countermanded  the 
sale  so  advertised  as  aforesaid.  The  Plf.  afterwards  ascer- 
tained (in  accordance  with  the  facts)  that  the  fine  payable 
in  respect  of  the  same  land  on  alienation  was  arbitrary,  and 
that  the  expenses  of  enfranchising  the  same  would  be 
very  considerable. 

6.  Until  the  Plf.  received  the  said  notice,  he  had  no 
knowledge  or  reason  to  suspect  that  the  said  land  was  of 
copyhold  tenure  ;  nor  did  the  said  abstract  contain  anything 
to  put  him  on  inquiry  as  to  the  tenure  thereof.  He  would 
not  have  entered  into  the  said  Agreement,  if  he  had  known 
that  such  land  was  of  any  tenure  other  than  freehold. 

7.  The  Plf.  has  sustained  and  been  put  to  considerable 
damages,  Costs,  charges,  and  expenses  by  reason  of  the 
representation  so  made  to  him  as  aforesaid  ;  but  the  total 
amount  thereof  does  not,  nor  does  the  value  of  the  said  piece 
of  land  exceed  the  sum  of  £500. 

The  Plf.  claims— 

1.  That  the  said  sale  may  be  set  aside. 

2.  Repayment  of  the  said  sum  of  £ —  with  interest 
thereon  from  the  —  18 —  until  payment. 
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3.  £ —  damages  (including  the  amount  of  the  costs, 
charges,  and  expenses  of  and  incident  to  the  said 
purchase,  and  consequent  thereon). 

4.  The  costs  of  this  Action. 

3.  Claim  to  set  aside  Deed  granting  Rent-charge  fraudulently 
obtained,  and  registered  in  a  Register  County,  and  for 
an  Injunction. 

1.  In  the  month  of  —  18 — ,  the  Plf.  was  possessed  of  a  Pages  76-86, 
Messuage  and  land  situated  at  etc.,  for  the  residue  of  the  574,  736-742, 
term  of —  years  from  the  —  18 — ,  granted  by  a  Lease  dated,  ^■^^-    ^°'" 
etc. ;  and  one  A.  S.  deceased  was  then  the  occupier  of  certain  ^"'^^j^*^°'^'  ^^^ 
property  adjoining  the  same  Messuage  and  land.     The  said 

A.  S.  had  then  been  for  a  considerable  time  the  solicitor  of 
the  Plf. ;  and  he  continued  to  act  as  such  solicitor  in  all 
legal  matters  until  the  time  of  his  death. 

2.  The  said  A.  S.  died  on  the  —  18 — ;  and  the  Deft,  is 
his  Exor. 

3.  On  the  —  18 —  the  Deft.,  as  such  Exor.  as  aforesaid, 
applied  to  the  Plf.  for  payment  of  the  sum  of  £ —  for 
arrears  of  a  rent-charge  of  £ —  which  he  alleged  to  be  owing 
under  and  by  virtue  of  an  Indenture  dated  the  —  18 — . 

4.  The  Plf.  was  not  aware  of  the  existence  of  the  said 
Indenture  until  he  received  the  aforesaid  application ;  but 
from  inquiry  subsequently  made,  he  for  the  first  time 
ascertained  the  facts  hereinafter  stated. 

5.  The  said  Indenture  of  the  —  18 —  was  expressed  to  be 
made  between  the  Plf.  of  the  one  part,  and  the  said  A.  S.  of 
the  other  part ;  and  thereby,  after  recitals  to  the  effect  that 
the  Plf.  was  indebted  to  him,  the  said  A.  S.,  in  the  sum  of 
£ —  for  money  lent,  and  that  the  said  A.  S.  had  then  lately 
expended  considerable  sums  of  money  in  erecting  a  boundary 
wall  between  the  Plf.'s  said  Messuage  and  land  and  the 
said  property  occupied  by  him,  the  said  A.  S.,  the  Plf. 
purported  to  grant  to  the  said  A.  S.  his  exs.,  ads.,  and  assns,, 
a  yearly  rent-charge  of  £ — ,  charged  upon  and  issuing  out 
of  the  Plf.'s  said  Messuage  aud  land,  for  the  term  of  —  years; 
and  by  the  same  Indenture  the  Plf.  purported  to  covenant 
for  the  payment  of  the  same  rent-charge  to  the  said  A.  S. 
his  exs.,  ads.,  and  assns.,  on  the  usual  quarter  days  during 
such  term. 

6.  The  recitals  so  contained  in  the  said  Indenture  of  the 
—  18 —  as  aforesaid  were  wholly  untrue;  for  the  said  A.  S. 
never  advanced  any  money  to  the  Plf.,  nor  did  he  erect  the 
boundary  wall  in  the  same  Indenture  referred  to.  The  Plf. 
on  the  said  —  18 —  attended  at  the  office  of  the  said  A.  8., 
for  the  purpose  of  executing  and  signing  the  Settlement 
made  in  contemplation  of  the  marriage  of  his  sister  and 
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other  documents  connected  therewith.  The  Plf.  was  ap- 
pointed to  be  a  trustee  of  the  said  Settlement ;  and  the  said 
A.  S.  availed  himself  of  the  opportunity  to  place  before  the 
Plf.  for  execution  the  said  Indenture  of  the  —  18 — ,  which 
the  Plf.  then  executed  accordingly,  but  without  knowing 
the  purport  or  eifect  thereof.  The  said  A.  S.  subsequently 
caused  such  Indenture  to  be  registered  in  the  Middlesex 
Registry. 

The  value  of  the  said  rent-charge  does  not  exceed  the  sum 
of  £500. 

The  Plf.  claims— 

1.  A  declaration  that  the  said  Indenture  of  the 
■ —  18 —  is  fraudulent  and  void,  and  a  direction  that 
the  same  may  be  set  aside  and  delivered  up  to  the 
Plf.  to  be  cancelled ;  and  that  the  registration  thereof 
in  the  Middlesex  Registry  may  be  vacated. 

2.  An  Injunction  to  restrain  the  Deft,  from  parting 
with,  transferring,  or  disposing  of  the  rent-charge 
purporting  to  be  gi'anted  by  the  said  Indenture,  or  in 
anywise  acting,  or  purporting  to  act  under  or  in 
pursuance  of  the  same  Indenture,  or  the  powers 
therein  contained. 

3.  Costs. 


4.  Claim  to  set  aside  Sale  of  business  on  the  ground  of  Mis- 
representation and  for  Injunction  to  restrain  dealing  with 
Bills  of  Exchange  for  Purchase  Money. 


Pages  4,  76- 
85,  736-738. 
For  lujunc- 
tion,  see 
Nos.  19,  20, 
and  for  Judg' 


1.  In  and  for  some  j^ears  prior  to  the  date  of  the  Agree- 
ment hereinafter  stated,  the  Deft,  carried  on  the  business  of 
a  —  at  and  upon  a  house  and  shop  situated  and  being,  etc., 
of  which  he  was  then  possessed  for  the  unexpired  residue  of 
the  term  of —  years  from  the  —  18 — ,  granted  by  a  Lease 

ment,  No.  21.    <iated,  etc.,  at  the  yearly  rent  of  £— . 

2.  By  an  Agreement  in  writing  dated  the  —  18 — ,  and 
made  between  the  Deft,  of  the  one  part  and  the  I*lf.  of  the 
other  part,  it  was  agreed  that  the  Deft,  should  sell,  and  the 
Plf.  should  purchase  the  said  leasehold  house  and  shop,  and 
the  fixtures  and  fittings  belonging  thereto  and  the  furniture 
and  stock-in-trade  then  in  and  upon  the  same,  and  the 
goodwill  of  the  said  business  at  the  sum  of  £ —  payable  in 
the  manner  following  namely,  as  to  £ — ,  part  thereof,  on 
the  signing  of  the  same  Agreement,  and  as  to  £ —  the 
balance  of  the  said  purchase  money,  by  six  equal  quarterly 
instalments  of  £ —  each,  the  first  of  which  was  to  become 
payable  on  the —  18 — . 

3.  The  Plf.  on  the  said  —  18—  duly  paid  to  the  Deft,  the 
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said  sura  of  £ — ,  and  he  on  the  same  day,  at  the  request  of 
the  Deft.,  accepted  and  delivered  to  the  Deft,  six  Bills  of 
Exchange  all  dated  the  —  18 — ,  drawn  on  the  Plf.  by  the 
Deft,  for  £. — ■  each  (representing  the  said  balance  of  £ — ) 
payable  respectively  at  3,  6,  9,  12,  15  and  18  months  from 
tae  — ■  18 — ;  and  on  the  same  —  18 — ,  the  Deft,  executed  to 
the  Plf.  an  assignment  of  the  said  leasehold  premises,  and 
the  goodwill  of  the  said  business. 

4.  The  Plf.  entered  into  the  said  Agreement  on  the  faith 
of  and  fully  believing  and  relying  upon  a  representation 
made  by  the  Deft,  to  him  within  a  few  days  before  the  date 
of  the  same  Agreement  that  the  said  business  liad,  for  the 
three  years  immediately  preceding  the  date  of  the  same 
Agreement,  yielded  an  average  net  profit  of  £ — •  per  annum. 
The  Plf.  also  accepted  the  said  Bills  of  Exchange  on  the  faith 
of  and  fully  relying  upon  an  assurance  then  given  by  the 
Deft.,  that  he  (the  Deft.)  would  not  discount  or  part  with 
any  of  the  same  Bills  before  maturity. 

5.  The  Plf.  has  recently  discovered  and  it  is  the  fact  that 
the  rei^resentation  so  made  by  the  Deft,  as  aforesaid  was  not 
true ;  for  the  average  net  profits  of  the  said  business  did 
not,  for  the  said  period  of  three  years,  amount  to  more  than 
£ —  per  annum.  The  Defr.  was  at  and  immediately  before 
the  date  of  the  said  Agreement,  being  pressed  by  numerous 
creditors  for  payment  of  the  debts  owing  to  them ;  and  he 
was  on  that  account  anxious  to  dispose  of  the  said  business 
and  the  goodwill  thereof. 

6.  The  Deft,  prior  to  the  date  of  the  said  Agreement,  and 
in  order  to  secure  a  loan  of  £ —  made  to  him  by  one  X.  Y., 
executed  a  bill  of  sale,  under  which  the  said  furniture  and 
some  of  the  said  fixtures  were  sold  on  the  —  18 — .  The 
Deft,  failed  to  disclot-e  the  existence  of  the  said  bill  of  sale 
to  the  Plf.,  who  never  heard  of  the  same  until  immediately 
before  the  last- mentioned  sale. 

7.  The  Deft,  has  since  the  date  of  the  said  Agreement, 
and  contrary  to  his  aforesaid  assurance  in  that  behalf,  dis- 
counted several  of  the  said  Bills  of  Exchange  before  the 
same  arrived  at  maturity ;  and  the  Plf.  has,  in  respect  of 
one  of  such  bills,  been  sued  in  an  action  of  S.  v.  B.  com- 
menced thereon  in  the  Queen's  Bench  of  Her  Majesty's  High 
Court  of  Justice. 

8.  The  Plf  has  suffered  considerable  damage  by  reason  of 
the  wrongful  acts  of  the  Deft,  hereinbefore  stated ;  but  the 
same  does  not,  nor  does  the  said  property  in  respect  whereof 
relief  is  hereinafter  claimed,  exceed  in  amount  or  value  the 
sum  of  £500. 

y.  The  Plf.  is  ready  and  willing  and  hereby  offers  to  re- 
assign to  the  Deft,  the  said  leasehold  house  and  shop,  and 
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the  goodwill  of  the  said  business,  and  such  of  the  articles 
comprised  in  the  said  Agreement  as  still  remain  in  specie,  on 
being  repaid  all  moneys  paid  by  him  to  the  Deft.,  with 
interest  thereon,  and  on  being  indemnified  against  the  said 
Bills  of  Exchange. 

The  Plf.  claims— 

1.  Eescission  of  the  said  Agreement  of  the  —  18 — 
and  delivery  up  of  the  same,  and  of  the  said  Bills  of 
Exchange  for  cancellation. 

2.  Repayment  of  all  sums  of  money  paid  by  the 
Plf.  to  the  Deft,  under  the  said  Agreement,  with 
interest  thereon, 

3.  An  injunction  to  restrain  the  Deft,  from  nego- 
ciating,  indorsing,  parting  with,  or  otherwise  dealing 
with  the  said  Bills  of  Exchange,  or  any  of  them. 

4.  A  receiver  and  manager. 

5.  £ —  damages  for  the  Deft.'s  aforesaid  misrepre- 
sentation and  breach  of  his  said  assurance  including 
the  Plf.'s  costs  of  the  said  Action  of  S.  v.  B. 

6.  The  costs  of  this  Action. 


5.   Fraudulent  Omission  of  Covenant  in  Bestraint  of 
Trade  ; — Injunction. 

Page  738,  n.  1.  In  and  for  some  years  prior  to  the  month  of —  18 — , 
For  Judgment,  the  Deft,  carried  on  the  business  of  a  —  at  and  upon  a  lease- 
see  No.  22.  ]^q\(\^  house  and  shop  situated  and  being  No.  —  in  —  Street, 
etc.,  and  on  the  —  18 —  an  Agreement  in  writing  of  that 
date  was  entered  into  between  him  and  the  Plf.  for  the  pur- 
chase by  the  Plf.  from  him  of  his  (the  Deft.'s)  interest  in 
the  said  house  and  shop,  and  of  the  fixtures  and  fittings 
belonging  thereto,  and  the  goods  and  stock-in-trade  then  in 
and  upon  the  same  shop,  and  the  goodwill  of  the  said 
business,  for  the  several  sums  of  money  following,  namely, 
the  sum  of  £ —  for  goodwill,  and  the  sum  of  £ —  for  the  re- 
mainder of  the  said  premises  (making  together  the  sum  of 

2.  The  Plf.  duly  paid  to  the  Deft,  the  said  sum  of  £ — , 
and  upon  such  payment,  possession  of  the  said  premises  was 
delivered  to  the  Plf. ;  and  the  said  house  and  shop  and  the 
goodwill  of  the  said  business  were,  by  an  Indenture  dated 
the  —  day  of  —  18 — ,  and  made  between  the  Deft,  of  the 
one  part  and  the  Plf.  of  the  other  part,  assigned  to  the  Plf. 
in  pursuance  of  the  said  Agreement. 

3.  During  the  negociations  for  the  said  purchase,  the  Plf. 
proposed  to  the  Deft,  that  a  stipulation  should  be  inserted  in 
the  said  Agreement  to  restrain  the  Deft,  from  thenceforth 
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carrying  on  the  business  of  a  — ,  or  any  other  business  likely 
to  compete  with  the  said  business  when  so  purchased,  in  — ■ 
Street  aforesaid,  or  within  a  distance  of  —  miles  therefrom 
by  the  nearest  road.  The  Deft,  thereupon  admitted  that 
such  a  restriction  was  reasonable,  and  that  the  aforesaid 
distance  of  —  miles  was  a  reasonable  distance,  having 
regard  to  the  nature  of  his  said  business,  as  in  fact  it  was ; 
but  he  assured  the  Plf.  that  he  (the  Deft.)  intended  to  retire 
from  business  altogether  on  account  of  the  state  of  his  health, 
and  that  therefore  any  such  restriction  as  aforesaid  was 
wholly  unnecessary.  The  Plf.  accordingly,  and  relying 
implicitly  on  and  in  consideration  of  such  assurance,  forbore 
to  insist  upon  any  such  restriction  as  aforesaid  being  inserted 
in  the  said  Agreement  and  the  same  was  drawn  up  and 
signed  without  any  such  restriction  being  contained 
therein,  or  in  the  said  Assignment  executed  in  pursuance 
thereof  as  aforesaid.  The  Plf.  would  not  have  purchased  the 
said  business  without  the  aforesaid  restriction,  but  for  the 
assurance  so  given  to  him  by  the  Deft,  as  hereinbefore 
stated. 

4.  In  the  month  of —  18 — ,  the  Deft,  commenced  to  carry 
on,  and  he  has  since  been  and  is  now  carrying  on  the 
business  of  a  —  in  and  upon  a  house  and  shop  situated  and 
being  No.  —  in  —  Street  and  which  is  within  one  mile  from 
—  Street  aforesaid  by  the  nearest  road,  and  he  has  also 
solicited  orders  from,  and  drawn  away  to  himself  many  of  the 
Plf.'s  customers  in  the  business  so  purchased  as  aforesaid. 

5.  The  Plf  has  sustained  considerable  damage  by  reason 
of  the  conduct  of  the  Deft,  hereinbefore  stated ;  but  the 
amount  thereof  does  not,  nor  does  the  value  of  the  said 
business  and  property  in  respect  of  which  relief  is  herein- 
after claimed,  exceed  the  sum  of  £500. 

The  Plf.  claims— 

1.  An  injunction  to  restrain  the  Deft,  from  carrying 
on  the  said  business  of  a  —  in  —  Street  aforesaid,  and 
from  taking  or  carrying  on  any  other  business  of  a  — 
at  any  place  within  —  miles  from  —  Street  aforesaid, 
and  from  soliciting  or  canvassing  any  of  the  customers 
of,  or  in  any  way  acting  to  the  prejudice  of  the  Plf. 
in  the  said  business  so  purchased  by  him  as  aforesaid. 

2.  £ —  damages  for  the  aforesaid  wrongful  acts  of 
the  Deft. 

3.  Costs, 
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G.  Claim  to  set  aside  Purchase  hy  Trustee  of  Share  in  a 
Testator's  Besiduary  Estate. 

Pao-es  742,  1-  X.  Y.,  formerly   of,   etc.,  deceased    duly  executed   his 

750-753.  Will  dfited  the  —  18 — ,  and  thereby  devised  and  bequeathed 

For  Judgment,  ^^  i]^q  Deft,  and  A.  B.  all  his  estate  both  real  and  personal, 

see  No.  23        upon  trust  to  Sell  and  collect  and  convert  the  same   into 

No  24™^^'^^     money,  and  after  payment  thereout  of  his  debts  and  funeral 

and  testamentary  expenses  to  pay  and  divide  the  residue  of 

the  money  to  arise  from  such  sale  collection  and  conversion 

in  equal  shares  among  his  six  children  therein  named,  of 

whom  the  Plf.  was  one. 

2.  The  said  Testator  died  on  the  —  18 — ,  and  his  said 
Will  was  on  the  —  18 — ,  duly  proved  by  the  Deft,  and  the 

•  said  A.  B. 

3.  The  Deft,  and  the  said  A.  B.  possessed  themselves  of 
the  personal  estate  of  the  said  Testator,  and  sold  part  of  his 
real  estate  ;  and  all  his  debts  and  funeral  and  testamentary 
expenses  have  long  since  been  fully  paid. 

4.  After  the  aforesaid  sale  namely  in  or  about  the  month 
of  —  18 — ,  the  Plf.  called  upon  the  Deft.,  and  informed  him 
(as  the  fact  was)  that  he  (the  Plf.)  had  been  reduced  to  great 
straits  for  want  of  money,  and  enquired  of  the  Deft,  when 
his  (the  Plf.'s)  share  in  the  estate  of  the  Testator  was  likely 
to  be  paid  and  transferred  to  him.  The  Deft,  in  reply 
informed  the  Plf.  that  the  winding  up  of  the  same  estate 
would  take  a  considerable  time,  and  he  then  proposed  to 
purchase  the  Plf 's  sixth  share  under  the  said  Will,  for  the 
sum  of  £ — .  This  sum  was  (as  the  Deft,  then  well  knew) 
considerably  less  than  the  real  value  of  the  Plf.'s  said  share ; 
but  the  Deft,  failed  to  communicate  such  real  value  to  the 
Plf.  The  Plf.  accepted  the  said  proposal ;  and  by  an  Inden- 
ture dated,  etc.,  the  Plf.  in  consideration  of  the  sum  of  £ — ■ 
therein  expressed  to  be  paid  to  him  by  the  Deft.,  assigned 
his  said  share  and  interest  under  the  said  Will  to  the  Deft, 
absolutely. 

5.  The  Plf.  had  no  independent  advice  in  relation  to  the 
said  transaction ;  and  he  entered  into  the  same  under  pres- 
sure of  straitened  circumstances. 

6.  Part  only  of  the  said  purchase  money  of  £ — •  has  been 
paid  to  the  Plf.  The  payments  on  account  thereof  were 
made  from  time  to  time  in  small  sums  on  application  by  the 
Plf  to  the  Deft. 

7.  The  estate  of  the  said  Testator  has,  since  the  date  of 
the  said  Indenture  of  the  —  1 8 — ,  been  fully  realised  by  the 
Deft,  and  the  said  A.   B. ;  and  the  Plf 's  said  sixth  share 
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therein  sold  and  assigned  to  the  Deft,  as  aforesaid  amounted 
to  the  net  sum  of  £ — . 

8.  The  Plf.  is  ready  and  willing,  and  hereby  offers,  in  the 
event  of  the  said  purchase  being  set  aside  as  hereinafter 
claimed,  to  Hccount  for  all  moneys  received  by  him  in 
respect  thereof,  with  interest  thereon. 

The  Plf.  claims — 

1 .  To  have  the  said  purchase  by  the  Deft,  declared 
invalid  and  set  aside  on  such  terms  as  to  the  repay- 
ment of  the  purchase  money  with  interest,  or  other- 
wise, as  the  Court  shall  direct. 

2.  An  account  of  all  moneys  and  funds  received  by 
the  Deft,  in  respect  of  the  share  of  the  Plf.  so  pur- 
chased by  the  Deft,  as  aforesaid,  and  payment  and 
transfer  to  the  Plf.  with  interest  thereon  of  the  balance 
thereof  after  deducting  the  amounts  paid  to  the  Plf. 
in  respect  of  his  said  purchase  money  with  interest 
thereon. 

3.  Costs. 

7.  Claim  for  Damages  against  Directors  of  a  Company  for  Mis- 
representation, whereby  the  Plaintiff  has  been  induced  to 
apply  for  Shares  or  Debenture  Stock. 

1.  The  —  Co.  Limited  was  on  the  —  18 —  incorporated  Pages  735, 
under   the    Companies  Acts    1862    to   1890,    as    a   company  74",  741, 752. 
limited  by  shares,  with  a  nominal  share  capital  of  £ —  divided    °i"   "'i|™^i^*> 

.    ,  -1  p  o  1  see  JNo.  Zo. 

into  —  shares  oi  £ —  each. 

2.  The  Deft.  C.  D.  was  a  promoter,  and  he  and  the  other 
Defts.  were  the  original  Directors  of  the  said  Co. 

3.  On  the  —  18 —  the  Defts.,  on  behalf  of  the  said  Co., 
issued  or  caused  to  be  issued  a  Prospectus  inviting  the  public 
to  apply  for  shares  in  [subscribe  to  an  issue  of  £ —  six  per 
cent.  Debenture  Stock  of]  the  said  Co.  Such  Prospectus  con- 
tained statements  that  the  said  Co.  had  obtained  a  Concession 
from  His  Majesty  the  King  of  —  for  the  execution  of  certain 
Waterworks  in  the  City  of  — ,  and  that  —  shares  in  the 
said  Co.,  representing  the  sum  of  £ — ,  had  then  already  been 
subscribed  for. 

4.  The  Plf.  fully  relying  upon  the  said  representations, 
and  believing  the  same  to  be  true,  apjjlied  for,  and  had 
allotted  to  him  and  still  remainw  the  holder  of  —  shares  in 
the  said  Co.  [the  sum  of  £ —  part  of  the  said  Debenture 
Stock]  which  were  [was]  allotted  to  him  at  par,  and  for 
which  he  paid  to  the  said  Co.  the  sum  of  £ — . 

5.  Shortly  after  the  allotment  of  the  said  shares  [stock] 
the  Plf.  ascertained,  and  it  is  the  fact  that  the  statements 
so  contained  in  the  said  Prospectus  as  aforesaid  wei'e  untrue. 

3  i> 
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The  said  Concession  had  not  "been  obtained  at  the  date  of 
the  f-aid  Prospectus,  and  the  grant  thereof  has  since  been 
refused  by  the  —  Government.  Not  more  than  —  shares  in 
the  said  Co.  had  been  subscribed  for  at  tlie  date  of  the  said 
Prospectus.  Up  to  the  • —  18 —  not  more  than  —  f^hares  had 
been  subscribed  for,  nor  had  more  than  £ —  then  been  paid  in 
respect  thereof. 

6.  The  said  Co.  is  wholly  insolvent  and  is  now  in  the 
course  of  voluntary  liquidation  ;  and  the  said  shares  [Deben- 
ture Stock]  are  [is]  entirely  worthless. 

7.  The  Defts.  made  the  said  representations  fraudulently, 
and  knowing  the  same  to  be  untrue,  [or  recklessly  and  care- 
lessly, and  without  belief  that  they  were  true]. 

The  Plf.  claims— 

1.  £ — ■  damages  for  the  deceit  and  misrepresenta- 
tion contained  in  the  said  Prosjoectus  as  hereinbefore 
stated. 

2.  Costs. 

8.  Claim  under  V6  Eliz.  c.  5,  to  set  aside  Settlement  of  Meal 

Estate  and  Policy  of  Assurance,  (d) 

p        454_  !•  ^y  ^^  Indenture  of  Settlement  dated  the  —  18 — ,  and 

457_  made  between   the  Deft.  C.  D.  of  the  one   part,  and    ihe 

For  Defen-  Defts.  E.  F.  and  G.  H.  of  the  other  part,  the  Deft.  C.  D.,  in 
dants'  State-  consideration  of  his  natural  love  and  affection  for  his  wife 
Sof  9-Tl-  ^^^  children,  conveyed  to  the  Defts.  E.  F.  and  G.  H.  in  fee 
Inte'rroffa-'  simple  a  Messuage  situated,  etc.,  of  which  he  was  then 
tories,  iSTos.  12,  seised  and  assigned  to  the  same  Defts.  a  Policy  of  Assurance 
13 ;  Answer,  for  the  sum  of  £ —  on  his  own  life  granted  by  the  —  Assur- 
No.  14;D.  0.,  ajjce  Society  numbered  — ,  and  dated  the  —  18 — ,  and  all 
0°F  c'  adapt  bonuses  and  other  moneys  to  become  payable  thereunder, 
No.  ioe'or  107  upon  the  several  trusts  by  the  same  Settlement  declared, 
in  Chapter  I.  being  in  effect  trusts  for  the  benefit  of  E.  D.,  the  wife  of  the 
and  see  n.  (v)  pgf^^  Q^  j).^  and  of  himself  for  their  respective  lives,  and 
supra,  p.  427.  ^^^^^  ^^^  ^^^^^  ^f  ^^le  survivor  of  them,  for  the  benefit  of 
his  children  absolutely. 

2.  The  Deft.  C.  D.  was  at  the  time  of  the  execution  of  the 
said  Settlement,  and  he  is  still  indebted  to  the  Plf.  in  the 
sum  of  £ —  for  goods  sold  and  delivered.  He  was  then  also 
and  he  is  still  largely  indebted  to  other  persons. 

3.  The  Deft.  C.  D.  was  at  the  time  of  the  execution  of  the 
said  Settlement,  and  he  is  now  unable  to  pay  the  debts 
which  were   then   owing  from   him   as   aforesaid,  without 

(d)  See  also  supra,  p.  407.     Even  if  the  debtor  be  alive,  the  action 
should  be  broiifiht  by  the  plaiutift"  "on  behalf  of  himself  and  all  other 
Frame  of  tjjg  creditors  of  tlie  defindaiit  C.  D."     Reese,  &c.  Co.  v.  Aticell,  7  Eq.  351. 

action.  gpc  No.  2G,  supra,  p.  385. 
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resorting;  to  the  Messuage  Policy  and  premises  comprised  in 
the  same  Settlement ;  and  he  executed  the  same  Settlement 
with  the  intention  of  defeating  and  delaying  his  creditors. 
No  valuable  consideration  wns  given  for  the  same;  hut  it 
vi^as  and  is  fraudulent  and  void  as  against  the  Plf.  and  other 
the  creditors  of  the  last-named  Deft. 

4.  The  Deft.  I.  K.  has  since  the  execution  of  the  said 
Settlement  obtained  possession  of  the  said  Policy,  and  the 
title  deeds  relating  to  the  said  Messuage;  and  he  alleges 
that  the  same  Settlement,  title  deeds,  and  Policy  were 
deposited  with  him  for  valuable  consideration  given  by  him. 
But  even  if  this  allegation  were  true,  (which  the  Plf.  does 
not  adniit)  the  Deft.  I.  K.  was  at  the  time  of  such  deposit, 
fully  aware  of  the  facts  hereinbefore  stated,  and  in  particular 
that  the  said  Settlement  was  fraudulent  and  void  as  against 
the  Plf.  and  other  the  creditors  aforesaid. 

5.  The  total  value  of  the  said  IMessuage,  Policy  and 
premises  does  not  exceed  the  sum  of  £500. 

The  Plf.  claims— 

1.  A  declaration  that  the  said  Settlement  is  fraudu- 
lent and  void  as  against  the  Plf.  and  all  other  the 
unsatisfied  creditors  of  the  Deft.  C.  D.,  and  that  the 
same  may  be  delivered  up  to  the  Plf.  to  be  cancelled. 

2.  That  the  Defts.  may  be  ordered  to  concur  in  doing 
and  executing  all  such  acts  and  deeds  as  may  be 
necessary  for  making  the  said  Messuage,  Policy  and 
premises  available  for  payment  of  the  debts  due  to 
the  Plf.,  and  other  the  creditors  of  the  Deft.  C.  D. 

3.  If  necessary,  accounts  and  the  appointment  of  a 
receiver. 

4.  [That  the  Deft.  I.  K.  may  be  ordered  to  deliver 
up  the  said  title  deeds  and  the  said  Policy  of 
assurance.] 

5.  Costs. 

Defendant's  Statements. 

9.  Action  under  13  Eliz.  c.  5  ; — Denial  that  Settlement  was 
Voluntary. 

I  the  undersigned,  one  of  the  Defts.,  state  as  follows  : —       Pages  52,  456. 

1.  The  Settlement  in  the  Plf.'s  Particulars  of  Claim  stated  ^'f^  P-  C,  &c. 
was  not  voluntary  but  was  executed   in  consideration  of  a^°;.^''      T  ^ 
loan  of  £ —  made  to  me  on  the  —  18 —  by  the  Deft.  E.  F.  ^os.  12  &  13- 
who  is  a  relation  of  my  wife,  and  who  refused  to  make  such  Answer,  No.  ' 
loan  unless  I  would  agree  to  execute  the  same  Settlement.       14 ;  D.  0.,  No. 

2.  I  deny  that    I  executed  the  said  Settlement  with  the  '"^" 
intention  of  defeating  or  delaying  my  creditors,  or  with  any 

3  D  2 
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other  intention  than  that  of  benefiting:;  my  wife  and  family, 
and  complying  with  the  condition  on  which  I  was  to  obtain 
the  aforesaid  loan. 

Conclusion  as  in  No.  41,  sujpra,  p.  397. 

10.   The  like; — Submission  by  Trustees  to  act  as  the  Court 
may  direct. 

Wo  became  parties  to  the  said  Settlement  at  the  request 
of  the  Deft.  C.  D.,  and  without  any  notice  or  knowledge  of 
the  existence  of  any  such  intention  on  his  part  as  in  the  third 
par.  of  the  Plf.'s  Particulars  of  Claim  stated,  or  that  he  was 
indebted  as  in  the  same  par.  stated,  or  that  the  same  Settle- 
ment was  fraudulent  or  void.  We  submit  however  to  act 
in  relation  to  the  same  Settlement,  and  the  trust  premises 
comprised  therein  in  such  manner  in  all  respects  as  the 
Court  may  in  that  behalf  direct. 

11.  TJie  Wee  ; — Mortgagee's  Statement. 

The  title  deeds  and  Policy  in  the  Plf.'s  Particulars  of 
Claim  mentioned  were  deposited  with  me  by  the  Deft.  C.  D, 
on  or  about  the  —  18 — ,  for  the  purpose  of  securing  to  me 
the  repayment  of  the  sum  of  £ —  then  advanced  by  me  to 
him  with  interest  at  the  rate  of  £ —  per  cent,  per  annum 
from  that  day  until  payment;  and  such  deposit  was  accom- 
panied by  a  Memorandum  of  even  date,  and  to  the  effect 
aforesaid,  duly  signed  by  the  same  Deft.  I  had  then  no 
knowledge  or  notice  of  the  existence  of  thu  settlement  in  the 
Plf.'s  said  Particulars  mentioned,  or  of  the  intention  with 
which,  or  the  circumstances  under  which  the  same  was 
executed.  The  whole  of  the  said  sum  of  £ —  with  interest 
at  the  rate  aforesaid  from  the —  18 —  is  now  owing  to  me 
on  my  said  security. 

2.  J  submit  that  the  said  Settlement  is,  as  against  me,  void 
under  the  Statute  27  Eliz.  c.  4;  but  I  am  ready  and  willing, 
upon  payment  of  the  full  amount  of  all  principal,  interest, 
and  costs  owing  to  me  on  my  said  security,  to  deliver  the 
said  title  deeds  and  Policy  to  the  Plf.  or  such  other  person 
as  the  Court  may  in  that  behalf  direct. 

Interrogatories. 

12.  For  Examination  of  Settlor  in  Action  under  13  Eliz.  c.  5. 

Pages  103-126.      Interrogatories  on  behalf  of  the  Plf.  for  the  examination 

For  P.  C,  see    of  the  ab(^ve-named  Deft.  C.  D. 

No.  8.  -j_  Were  you  not  at  the  time  of  the  execution  by  you  of 
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the  Settlement  of  the  —  18 —  in  the  Plf.'s  Particulars  of 
Claim  stated,  and  are  yoii  not  now  indebted  to  the  PIf.  in 
the  sum  of  £ — ,  or  some  other  and  what  sum  ?  and  were 
you  not  then,  and  are  you  not  now  largely,  or  to  some  and 
what  extent,  indebted  to  some  other  persons  or  person? 

2.  Were  you  not  at  the  time  of  the  execution  by  \  ou  of 
the  said  Settlement,  unable  to  pay  or  satisfy  your  debts  and 
liabilities,  or  debt  or  liability,  and  whether  or  not  without 
resorting  to  the  property  comprised  in  the  said  Settlement, 
or  some  and  what  part  thereof? 

3.  Did  you  not  execute  the  said  Settlement  with  the 
intention  of  defeating  or  delaying  your  creditors,  or  some  or 
one  and  which  of  them,  or  some  other  and  what  persons  or 
person,  or  of  preventing  them,  him,  or  her  from  obtaining 
payment  of  the  amounts  or  amount  due  or  to  become  due  to 
them,  him,  or  her,  out  of  the  property  comprised  in  the  said 
Settlement,  or  with  the  object  of  saving  such  property  from 
your  creditors  or  ciediior,  or  other  persons  or  person  for  the 
benefit  of  yourself,  your  wife  and  children,  or  of  some  or  one 
of  such  pert<ons?  and  what  was  your  intention  or  object  in 
executing  the  same  Settlement  ? 

4.  Is  it  not  the  fact  that  no  consideration  was  given  for 
the  execution  of  the  said  Settlement  ?  or  what  consideration 
was  given  for  the  same?  and  when,  by  and  to  whom,  how, 
and  under  what  circumstances,  was  the  same  given  ? 

5.  Did  not  the  said  Settlement  and  the  muniments  of  title 
relating  to  the  said  Messuage  and  the  Policy  in  the  Plf.'s 
said  Particulars  mentioned^or  one  and  which  of  them  remain 
in  your  possession  from  the  time  of  the  execution  of  the 
same  Settlement  until  shortly  before  the  commencement  of 
this  Action,  or  during  some  other  and  what  period?  or  in 
whose  possession  vvere  the  same  Settlement  Policy  and  muni 
ments,  and  each  of  them  respectively  during  that  period. 

The  Deft.  C  D.  is  required  to  answer  all  these  Interro- 
gatories. 


13.   Tlie  nice  for  the  Examination  of  the  Settlor  and  the 
Mortgagee. 

Adapt  the  whole  of  the  questions  in  the  last  Precedent,  hut 
putting  the  questions  in  the  third  instead  of  the  second  person  and 
then  add  the  following. 

6.  Did  not  the  Deft.  C.  D.,  and  whether  or  not  also  or  in 
fact  some  otlier  and  what  persons  or  person,  at  some  and  what 
time,  hand  or  concur  in  handing  the  said  muniments  and 
Policy  or  some  or  one  and  which  of  them  to  the  Deft.  I.  K., 
and  did  not  the  Deft.  I.  K.  at  the  time  when  the  same  were 


^. 


^i^r-t*-.*^ 


* 
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or  was  handed  to  him,  or  previously  thereto,  know  believe 
or  siisf)ect  that  the  intention  or  object  of  the  Deft.  G.  D.  in 
executing  the  said  Settlement  was  such  as  is  hereinbefore 
enquired  after?  or  what  did  the  Deft.  I.  K.  then  believe  to 
have  been  the  intention  or  object  of  the  Deft.  C.  D,  in 
executing  the  same  Settlement? 

7.  W;iS  not  the  Deft.  I.  K.  a  friend  of  the  Deft.  C.  D.  at 
the  time  when  he  obtained  possession  of  the  documents 
hereinbefore  enqiiired  after,  or  some  or  one  of  them,  or 
previously  tliereto?  Was  he  not  acquainted  witii  the 
pecuniary  affairs  or  respunsildlity  of  the  Deft.  C.  D.  ?  or 
what  knowledge  or  information  had  the  Deft.  I.  K.  of  such 
affairs,  circumstances,  or  roponsibility  previously  to  and  at 
the  time  of  obtaining  such  possession  as  aforesaid? 

Each  of  tlie  Defts.  C  D.  and  I.  K.  is  required  to  answer  all 
the  foregoing  Interrogatories. 

14.  Answer  of  Mortgagee. 

Pages  105-1 26,      The  Answer  of  the  Deft.  I.  K.  to  the  Interrogatories  for 
456.  his  examination  by  the  Plf. 

In  answer  to  the  said  Interrogatories,  I  the  above  named 
I.  K.  make  oath  and  say  as  follows : — 

1.  Save  in  so  far  as  I  am  informed  by  the  Plf.'s  Particulars 
of  Claim  I  am  unable  as  to  my  belief  or  otherwise  to  answer 
whether  the  Deft.  C.  D.  was  or  was  not,  at  the  time  of  the 
execution  by  him  of  the  Settlement  of  the  —  18 —  stated  in 
the  same  Particulars,  indebted  to  the  Plf.  in  the  sum  of  £ — 
or  any  other  sum ;  nor  whether  he  was  or  was  not  then,  or 
whether  he  is  or  is  not  now  largely  or  to  any  extent,  or  in 
fact  indebted  to  any  other  persons  or  person ;  nor  whether 
he  was  or  was  not  then  unable  to  pay  or  satisfy  his  debts  or 
liai)ilities  or  some  or  one  of  them ;  nor  whether  with  or 
without  resorting  to  the  property  comprised  in  the  same 
Settlement  or  some  or  what  part  thereof. 

2.  I  have  no  reason  to  doubt  but  that  the  Deft.  C.  D.  in 
executing  the  said  Settlement  intended  to  make  some 
provision  for  his  wife  and  family ;  but  save  as  aforesaid,  I 
am  unable  as  to  my  belief  or  otherwise  to  answer  whether 
he  did  or  did  not  execute  the  same  with  any  such  intention 
or  object  as  by  the  third  Interrogatory  enquired  after,  or 
what  was  his  inteiition  or  object  in  executing  the  same. 

3.  Save  that  the  said  Settlement  is  expressed  to  be  made 
for  the  consideration  in  the  first  paragraph  of  the  Plf.'s  said 
Particulars  in  that  behalf  stated,  1  am  unable  as  to  my 
belief  or  otherwise  to  answer  whether  it  is  or  is  not  the  fact 
that  no  consideration  was  given  for  the  execution  of  the 
said  Settlement,  or  what  consideration,  if  any,  was  given 
therefor. 


PRECEDENTS.  11^ 

4.  I  say  that  the  muniments  of  title  relating  to  the 
Messuage  comprised  in  the  said  Settlement,  and  also  the 
Policy  thereby  settled  were  on  the  —  18 —  deposited  in  my 
hands  by  the  Deft.  C.  D.  alone,  and  for  the  purpose  of 
securing  to  me  the  repayment  of  the  sum  of  £ —  then  hond 
fide  advanced  to  him  by  me,  with  interest  at  the  rate  of  £ — 
per  cent,  per  annum  until  payment ;  and  the  same  have 
remained  in  my  possession  ever  since  that  clay,  and  are  now 
in  my  possession ;  but  save  as  aforesaid,  I  am  unable  as  to 
my  belief  or  otherwise  to  answer  whether  the  said  Settle- 
ment, muniments  and  Policy,  or  any,  or  which  of  them  did 
or  did  not  remain  in  the  possession  of  the  Deft.  C  D.  from 
the  time  of  the  execution  of  the  same  Settlement  until 
shortly  before  the  commencement  of  this  Action,  or  during 
any  other  or  what  period,  or  in  whose  possession  the  same  or 
any  of  them  respectively  were  or  was  during  the  period  by 
the  5th  Interrogatory  enquired  after,  or  any  other  period. 

5.  At  the  time  when  the  said  deposit  was  made  with  me 
as  aforesaid,  I  fully  believed  that  the  Deft.  C.  D.  was  a 
person  in  good  financial  circumstances,  credit,  and  respon- 
sibility ;  and  I  therefore  deny  that  I  then  or  previously 
knew  believed  or  suspected  that  he  had,  in  executing  the 
said  Settlement,  any  such  intention  or  object  as  in  the  Gth 
Interrogatory  referred  to  nor  did  I  then  believe  that  he  had, 
in  executing  the  same,  any  intention  or  object  other  than  as 
hereinbefore  stated. 

6.  I  was  acquainted  with  the  Deft.  C.  D.  at  and  for  some 
little  time  previously  to  the  time  of  the  said  deposit ;  but 
such  acquaintance  did  not  amount  to  friendship.  Save  as 
aforesaid  I  deny  that  I  was,  at  the  time  of  obtaining 
possession  of  the  said  muniments  and  Policy,  or  previously 
thereto,  acquainted  with,  or  had  any  knowledge  or  informa- 
tion of  the  pecuniary  affairs,  circumstances,  or  responsibility 
of  the  Deft.  G.  D. 


Judgments  and  Orders. 

15.    Moneys  obtained  from  Person  of  Unsound  Mind. 

This  Action,  etc.     See  No.  56,  supra,  p.  402,     This   Court  Pages  743, 754. 
doth  declare  that  the  sum  of  £ —  in  the  Plf.'s  Particulars  of  ^°^'  ^-  ^-j  ^^® 
Claim  mentioned,  received  by  the  Deft,  from  the  Plf.  on  the    °*    ' 
—  18 — •  was  and  is  money  belonging  to  the  Plf,,  and  that 
the  same  was  received,  and  is  held  by  the  Deft,  as  a  trustee 
for  the  Plf. ;  and  it  is  ordered  that  the  Deft.  C.  D.  do  on  or 
before  the  —  18 — ,  or  subsequently  within  four  days  after 
service  of  this  Judgment  pay  into  Court  the  sum  of  £ —  with 
interest  thereon  at  the  rate  of  £4  per  cent,  per  annum  from 
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the  —  18 —  to  the  day  of  payment ;  and  it  is  ordered  that 
an  inquiry  be  made  in  whose  hands  the  said  sum  of  £— ,  or 
any  part  thereof  is,  or  in  what  securities  the  same  or  any 
part  thereof  is  now  invested  or  what  has  become  thereof ; 
Deft,  to  pay  costs  of  next  friend  up  to  judgment;  See  No.  7,  supra, 
p.  517; — Adjourn  further  consideration; — Liberty  to  apply. 


16.    Judgment  setting  aside  Sale  of  Beal  Estate  on  tlie 
ground  of  Misrepresentation. 

Pages 736-738.      This  Court  doth  order  that  the  sale  of  the  —  18 — ,  in   the 
For  P.  C,  see    Plf.'s  Particulars  of  Claim  mentioned  be  set  aside,  and  doth 
■  declare  that  the  Indenture  dated  the  —  18 —  executed  to  the 

Plf.  by  the  Deft,  is  inoperative ;  And  it  is  ordered  that  the 
following  accounts  be  taken,  namely  :  (1)  An  account  of  the 
interest  on  the  sum  of  £ — ,  the  purchase  money  paid  by  the 
Plf.  to  the  Deft,  at  the  rate  of  £4  per  cent,  per  annum  from 
the  times  when  the  respective  portions  thereof  were  paid  by 
the  Plf.  to  the  Deft.  ;  (2)  An  account  of  the  costs  charges 
^o/d.  '^"^^  expenses  pa^d  and  incurred  by  the  Plf  in  consequence  of 
and  incident  to  the  purchase  of  the  premises  compiised  in 
the  said  Indenture;  (3)  An  account  of  the  rents  and  profits 
of  the  said  premises,  if  any,  received  by  the  Plf.  ;  And  it  is 
ordered  that  the  Kegistrar  do  tax  the  Plf.'s  costs  of  this 
Action ;  And  it  is  ordered  that  the  amount  which  shall 
appear  to  be  due  on  such  account  of  rents  and  profits  be 
d.educted  from  the  said  sum  of  £ — ,  and  the  interest  thereon, 
and  the  said  costs  charges  and  expenses,  and  that  the 
balance  be  certified ;  And  it  is  ordered  that  the  Deft.  C.  D. 
do  pay  into  Court  for  the  use  of  the  Plf.  the  balance  which 
shall  be  certified  to  be  due  to  him  within  fourteen  days  after 
the  Pegistrar  shall  have  presented  his  Certificate  in  pur- 
suance of  this  Judgment;  And  it  is  ordered  that  upon  such 
payment  being  made,  the  Plf  do  deliver  to  the  Deft,  posses- 
sion of  the  said  premises,  and  of  the  said  Indenture  dated 
the  —  18 — ,  together  with  all  deeds  and  documents  of  title 
received  by  the  Plf.  from  the  Deft,  relating  to  the  said 
property.  And  it  is  ordered  that  a  copy  of  this  Order  be 
endorsed  on  the  said  Indenture  of  the  —  18 — . 


17.    Cancellation  of  Deed  creating  Itent-cJiarge  ; — Vacation 
of  Hegistration  in  Middlesex  ; — Injunction. 

Pages 73G-742.       This  Court  doth  declare  that  the  Indenture  dated  the  — 
tor  P.  C,  see    ;[  g —  jj^  ^i,g  pif'g  Particulars  of  Claim  mentioned   is  fraudu- 
lent and  void,  and  ought  to  l)e  set  aside,  and  the  registration 
thereof  in   the   Middlesex    Eegistry   vacated.      And    it    is 
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ordered  that  the  Deft,  do  deliver  up  the  same  Indenture  to 
the  Plf.  to  be  cancelled ;  And  it  is  ordered  that  the  Deft,  be 
j)erpetually  restrained  from  parting  with,  transft  rring  or 
disposing  of  the  Eent-charge  purporting  to  be  granted  by 
the  said  Indenture,  or  in  anywise  acting,  or  purporting  to 
act  under  or  in  pursnance  of  the  same  Indenture,  or  the 
powers  therein  contained;  And  it  is  ordered  that  the 
Deft.  C.  D.  do  pay  the  Plf.'s  costs  of  this  Action  as  taxed 
within  fourteen  days  after  taxation.  Conclusion,  etc.,  as  in 
No.  91,  su^jra,  pp.  417,  418. 


18.    Cancellation  of  Lease  obtained  by  Fraud. 

This  Court  doth  declare  that  the  Indenture  of  Lease  dated  Pao-es  736-7.38 
the  —  18 — ,  in  the  Plf.'s  Particulars  of  Claitn  referred  to,  is  752,  753. 
fraudulent  and  void  as  against  the  Plf.  and  ought  to  be  set 
aside,  and  doth  order  the  same  to  be  set  aside  accordingly ; 
And  it  is  ordered  that  the  Deft.  C.  D.  (Lessee)  do  within  one 
month  after  the  date  of  the  appointment  of  new  trustees  as 
hereinafter  directed,  give  up  to  such  new  trustees  possession 
of  the  premises  comprised  in  the  said  Indenture  of  Lease 
[together  with  the  licenses  relating  thereto]  and  deliver  up  Licensed 
the  said  Indenture  of  Lease,  indorsed  with  the  first  preced-  House, 
ing  declaration  and  order,  to  the  Registrar  of  this  Court, 
subject  to  further  order;  And  it  appealing  that  the  Deft. 
C.  D.  has  occupied  the  premi-es  comprised  in  the  said  inden- 
ture of  Lease  since  the  —  18 — ,  It  is  ordered  that  the  follow- 
ing inquiries  be  made  namely,  (1)  An  inquiry  what  annual  Occupation 
sum  by  way  of  occupation  rent  ought  to  be  set  thereon,  and  ^*^'^** 
what  sum  the  Deft.  C.  D.  ought  to  be  charged  with  in  respect 
of  such  occupation  rent  since  the  —  18 — ;  (2)  An  inquiry 
what  sums  (if  any)  have  been  properly  paid  in  respect  of 
such  occupation  rent  by  the  Deft.  C.  D.  to  the  Deft.  E.  F.  as 
Trustee  of  the  Will  of  X.  Y.  in  the  Plf.'s  said  Particulars 
named,  or  to  or  for  the  use  of  the  Plf.  A.  B. ;  And  it  is 
oidered  that  the  Deft.  C.  D.  be  at  liberty  to  set  off  such 
snms  (if  any)  as  shall  be  found  to  have  been  so  properly 
paid  by  him  against  the  sum  with  which  the  same  Deft,  is 
liable  to  be  charged  in  respect  of  such  occupation  rent  since 
the  said  —  18 — ,  and  that  the  balance  be  certified;  And  it,  is 
ordered  that  the  Deft.  C.  D.  do  within  fourteen  days  after 
the  Registrar  shall  have  presented  his  Certificate  in  pursuance 
of  this  Judgment,  pay  such  balance  into  Court  to  the  credit 
of  this  Action  B.  v.  D. — E  429  to  an  account  to  be  intituled, 
etc.,  subject  to  further  order ;  Deft.  E.  F.  to  be  removed  from 
being  Trustee  ;  see  No.  14,  supra,  p.  521 ;  Lefts.  C.  D.  and  E.  F. 
to  pay  costs;  see  last  Precedent; — Liberty  to  apply  "as  to  the 
costs  of  the  inquiries  hereinbefore  directed,"  and  generally. 
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19.  Interim  Order  to  restrain  Negociation  of  Bills  of  Exchange 
representing  Purchase  Moneys  of  Business. 

T>        TO  Qc  Upon  application,    etc. :   see   No.  91,  supra,  p.  417.     Now 

rages  7o-oo,      ,,         '  ^i^     -r^    ^      >-,    -i^    •  •    .-,  •   •       ^  ^  i      •       j 

574_  therefore  the  Deft.  C.  D.  is  stiictly  enjoined  and  restrained 

For  P.  C,  see  until  after  Wednesday,  the  —  18 — ,  from  endorsing,  nego- 
^'o.  4.  ciating,  parting  with,  or  otherwise  dealing  with  the  six  Bills 

of  Exchange  for  £ —  each  accepted  by  the  Plf.  in  part  pay- 
ment of  the  purchase  money  payable  under  the  Agreement 
of  the  —  18 — ,  in  the  Plf.'s  Particulars  of  Claim  mentioned  ; 
And  the  costs  of  this  application  are  to  be  costs  in  the 
Action.     Conclusion,  etc.,  as  in  No.  91,  supra,  pp.  417,  418. 

20.  Injunction  for  the  lihe  purpose  until  Judgment  with  Direction 
for  the  Appointment  of  a  Receiver  and  Manager. 

Pages  76-89,  XJpon  application,  etc.  ;  see  No.  91,  supra,  p.  417  ;  And  the 
For'p.  C.  see  I*^f-  by  his  solicitor  underlaking  to  pay  into  Court  the  sum 
No.  4;  for  of  £ —  due  upon  the  Bill  of  Exchange  dated  the  —  18 — , 
Judgment,  drawn  by  the  Deft,  on  the  Plf.  at  three  months  date,  and 
^°-  '^^*  also  to  pay  into  Court  the  amount  of  eacli  of  the  live  remain- 

ing Bills  in  the  Plf.'s  Particulars  of  Claim  referred  to,  as 
and  when  the  same  shall  become  due,  and  also  consenting  to 
the  appointment  of  a  receiver  and  manager  as  hereinafter 
mentioned.  Now  therefore  the  Deft.  C.  D.  is  strictly  enjoined 
and  restrained  until  judgment  in  this  Action,  or  until 
further  order,  from  etc.,  as  in  last  Precedent.  And  it  is 
ordered  that  the  Plf.  do  make  the  several  payments  into 
Court  specified  in  the  Schedule  hereto  on  or  before  the  days 
in  the  same  Schedule  mentioned  ;  And  it  is  ordered  that  the 
Deft,  do  within  four  daj^s  after  each  such  payment  shall  have 
been  made,  deliver  to  the  Plf.  the  Bill  of  Exchange  given  by 
the  Plf.  in  respect  of  which  the  amount  shall  be  so  paid  into 
Court ;  And  it  is  ordered  that  a  proper  person  be  appointed 
to  collect,  get  in,  and  receive  all  debts  now  due  and  out- 
standing, and  other  property  and  effects  belonging  to  the 
business  of  a  —  carried  on  at  ■ —  as  in  the  Plf.'s  said 
Particulars  stated  and  generally  to  manage  and  carry  on  the 
Liberty  for  same  business  ;  and  either  of  the  parties  is  to  be  at  liberty  to 
party  to  propose  himself  to  act  as  such  receiver  or  manager;  and  the 

propose  him-  ^^^^^  ^f  ^|^lg  application  and  of  the  Order  dated  the  —  18— 
(interim  order)  are  to  be  costs  m  the  Action.  Conclusion  as  m 
No.  91,  supra,  pp.  417,  418  ;  see  also  supra,  p.  84,  n.  (z). 


self  as  receiver 
or  manager 


21.  Judgment  setting  aside  Sale  of  Business  on  the  ground  of 
Misrepresentation. 

Pages 73(i-738.      This  Court  doth  declare  that  the  Agreement  entered  into 
For  P.O.,  see    ijetween   the   Plf.  and  the   Deft,  dated,  etc.,  in   the   Plf.'s 

No.  4. 
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Particulars  of  Claim  mentioned,  onglit  to  be  rescinded,  and 
doth  adjudge  the  same  accordingly ;  and  that  the  Deft.  C.  D. 
do  deliver  up  the  same  Agreement  to  the  Plf.  A.  B.  to  be 
cancelled  ;  And  it  is  adjudged  that  the  Plf.  A.  B.  do  recover 
from  the  Deft.  C.  D.  the  sum  of  £ —  being  the  £ —  paid  by 
the  Plf.  as  the  first  instalment  under  the  said  Agreement, 
together  with  £ —  for  interest  thereon  at  the  rate  of  £4  per 
cent.  i:)er  annum  from  the  —  18 —  to  the  date  of  this  Judg- 
ment, and  the  sum  of  £ — ,  and  £ —  for  costs  recovered 
against  the  Plf.  in  the  action  of  S.  v.  B.  1895  s.  228  in  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  upon 
the  Bill  of  Exchange  for  £ —  dated  the  —  18 —  given  by  the 
Plf.  to  the  Deft,  together  with  £—  for  interest  on  the  said 
sums  of  £ — ■  and  £ — ■  at  the  rate  aforesaid  from  the  —  18 — , 
the  date  of  maturity  of  the  said  Bill  until  the  date  of  this 
Judgment  making  together  £ — .  And  it^  is  ordered  that  the 
Deft,  do  pay  the  same  sum  of  £ —  into  Court  on  the  —  18 — . 
And  it  is  ordered  that  the  Deft.  C.  D.  do  deliver  up  to  the 
Plf.  A.  B.  to  be  cancelled  the  five  Bills  of  Exchange  all 
dated  the  —  18 —  drawn  on  the  Plf.  by  the  Deft,  for  £ — 
each  payable  lespectively  at  6,  9,  12,  15  and  18  months;  and 
it  is  ordered  that  an  account  be  taken  of  the  receipts  and 
payments  of  the  Plf.  in  respect  of  the  business  of  a  —  in  the 
Plf.'s  said  Particulars  mentioned  as  from  the  —  18 — ;  {day 
of  Plf.  taMmj  possessiori)  and  in  taking  such  account,  a 
proper  sum  of  money  is  to  be  allowed  to  the  Plf.  for  his  time 
and  trouble.  And  this  Court  doth  declare  that  the  profit  (if 
any)  made  in  carrying  on  the  said  business  will  belong  to  the 
Deft. ;  and  that  the  loss  (if  any)  ought  to  be  borne  and  paid 
by  the  Deft. ;  and  either  party  is  to  be  at  liberty  to  apply  to 
the  Judge  for  payment  of  the  amount  which  shall  appear  to  be 
due  to  either  party  on  taking  the  said  account;  And  this 
Court  doth  declare  that  the  Plf.  is  entitled  to  a  lien  upon  the 
property  comprised  in  the  said  Agreement  for  the  amount  of 
the  sums  payable  under  this  Judgment,  and  for  the  amount 
(if  any)  which  shall  be  certified  due  to  him  on  taking  the 
aforesaid  account,  with  liberty  to  apply  to  the  Judge  to 
enforce  tsuch  lien,  and  for  the  discharge  of  the  Plf.  as 
receiver;  Order  for  payment  to  the  Plf  of  any  money  paid  into 
Court  in  respect  of  ilie  Bills ;  Deft,  to  j^ay  the  Plf.'s  costs  and 
also  his  costs  of  the  said  Action  of  S.  v.  B.  as  taxed.  See 
No.  17. 

22.  Fraudulent  Omission  of  Covenant  in  Restraint  of 
Trade  ; — Injunction. 

It  is  ordered  that  the  Deft,  be  perpetually  enjoined  and  Page  738,  n. 
reo  trained    from    cariying  on    the    business    of  a  • —  in   —  For  P.  C,  see 
Street,  etc.,  in   the  Plf.'s  Particulars   mentioned,  and  from        "^' 


780  FRA  UD. 

taking  or  carrying  on  any  other  —  business  at  any  place 
within  —  miles  from  —  Street,  in  the  Plf.'s  said  Particulars 
also  mentioned  ;  and  it  is  ordered  that  an  inquiry  be  made 
whether  any  and  what  damage  or  injury  has  been  caused  or 
occasioned  to  the  Pit",  by  or  in  consequence  of  the  Deft, 
having  carried  on  the  said  business  in  —  Street  aforesaid, 
and  what  sum  of  money  is  proper  to  be  awarded  to  the  Pif. 
as  compensation  for  any  such  damaire  and  injury  ;  and  it  is 
ordered  that  the  Deft.  etc.  pay  Plf.'s  costs  as  in  No.  17 ;  and 
do  also  within  twenty-one  days  after  the  Ee^jistrar  shall 
have  presented  his  Certificate  in  pursuance  of  this  Judgment 
pay  into  Court  for  the  use  of  the  lit",  the  sum  (if  any) 
which  shall  be  certified  to  be  proper  to  be  awarded  to  the 
Plf.  for  such  compensation  as  aforesaid  ; — Liberty  to  apply. 

23.  Judgment  setting  aside  Purchase  by   Trustee  of  Share 
in  a  Testator  s  Residuary  Estate. 

Pages  742,  This   Court  doth   declare   that   under   the    circumstances 

7oi'-753.  appearing  in  the  evidence,  and  having  regard  to  the  fiduciary 

or  .  .,  see  j-elationship  existing  between  the  Plf.  and  the  Deft.,  the 
purchase  by  the  Deft,  from  the  Plf.  of  the  Plf.'s  share  and 
interest  under  the  Will  of  X.  Y.  in  the  Plf.'s  Particulars  of 
Claim  mentioned  ought  to  be  set  aside,  and  that  the  Assign- 
ment thereof  dated  the  —  18 —  ought  to  stand  as  a  security 
only  for  any  sums  actually  paid  by  the  Deft,  to  the  Plf.  in 
respect  of  such  purchase,  together  with  interest  thereon  at 
the  rate  of  £4  per  cent,  per  annum  from  the  times  when 
they  were  respectively  paid ;  And  it  is  ordered  that  the 
following  accounts  be  taken,  namely,  (1)  An  account  of 
what  is  due  to  the  Deft,  on  the  security  of  the  said  Assign- 
ment, having  regard  to  the  declaration  hereinbefore  con- 
tained ;  (2)  An  account  of  all  sums  received  by  the  Deft,  in 
respect  of  the  share  and  interest  of  the  Plf.  under  the  said 
Will  of  X.  Y.  with  interest  on  such  sums  at  the  rate  afore- 
said from  the  time  when  such  sums  were  respectively 
received  ;  And  it  appearing  that  the  said  sums  received,  with 
interest  thereon,  will  exceed  the  said  sums  due  with  interest. 
It  is  ordered  that  the  total  amount  certified  to  be  due  on 
taking  the  account  numbered  1  be  deducted  from  the  total 
amount  certified  to  have  been  received  and  interest  on 
taking  the  account  numbered  2,  and  that  the  balance  be 
certified  ;  And  it  is  ordered  that  the  Deft.  C.  D.  do  within 
ten  days  from  the  date  of  the  Registrar's  Certificate,  pay 
into  Court  for  the  use  of  the  Plf.  the  amount  of  the  balance 
so  to  be  certified  ;  If  the  Deft,  is  a  personal  representative  adapt 
No.  67,  sujjra,  p.  409.  And  it  is  ordered  that  the  Deft.  C.  D. 
do  pay  the  Plf.'s  costs  of  this  Action  as  taxed  up  to  and  in- 
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cliuling  this  Judgmorit  within  fourteen  days  after  taxation  ; 
and  eitlier  of  the  j^arties  is  to  be  at  liberty  to  apply  to  the 
Judge  as  to  the  snh<e(iuent  costs  of  this  Action,  and  generally 
as  he  may  be  advised. 


24.   The  like  in  the  case  of  a  Purchase  of  Real  Estate. 

Adapt  No.  23  to  end  of  account  No.  1,  substituting  if  necessary 
"  Indenture  of  Conveyance  "for  '■'■  Assignment."  (2)  An  account 
of  the  rents  and  profits  of  the  hereditaments  purporting  to 
have  been  conveyed  by  the  said  Indenture  of  the  —  18 — , 
received  by  the  Deft.,  or  by  any  other  person  or  persons  by 
his  order  or  for  his  use  since  the  —  18 — ,  or  v^hich  vi^ithout 
the  Deft.'s  wilful  neglect  or  default,  might  have  been  so 
received ;  (3)  An  inquiry  what  substantial  repairs  and 
lasting  improvements  the  Deft,  has  made  in  and  upon  the 
said  premises,  and  what  is  the  value  thereof;  (/)  And  it  is 
ordered  that  the  amount  which  shall  be  found  due  for  rents 
and  profits  be  set  off  against  the  amounts  which  shall  be 
found  due  on  the  said  account  numbered  1,  and  under  the 
said  inquiry,  and  that  the  balance  be  certified  ;  And  it  is 
ordered  that  the  said  balance  be  paid  into  Court  by  the 
party  from  whom  the  same  shall  be  certified  lo  be  due,  for 
the  use  of  the  other  party  ;  And  it  is  ordered  that  upon  such 
payment  being  made,  tlie  Deft,  do  reconvey  to  the  Plf.,  or  to 
whom  he  shall  appoint,  the  hereditaments  and  premises 
purporting  to  have  been  conveyed  by  the  said  Indenture  of 
Conveyance  of  the  —  18 —  ;  Deft,  to  pay  costs  up  to  judgment  ; 
see  No.  7,  supra, p.  517  ;  Liberty  to  aj)j)ly  as  to  any  question  -which 
may  arise  on  taking  the  said  accounts,  or  maJcing  the  said  inquiry  ; 
and  as  to  subsequent  costs,  and  generally. 


25.  Damages  against  Directors  for  issuing  Fraudulent 
Prospectus. 

It  is  adjudged  that  the  Plf.  do  recover  against  the  Defts.  Pages  735, 740, 
the  amount  of  damages  Avhich  shall  be  certified  to  be  payable  '^^^^  '^^'■^• 
under  the  inquiry  hereby  directed  in  respect  of  the  deceit  \?^'  rj'     '  ^^^ 
and   misrepresentation   contained   in  the  Prospectus   in  the 
Plf.'s   Particulars  of  Claim  mentioned ;    And  it  is  ordered 
that   an   inquiry   be  made  what  damages  the  Plf.  has  sus- 
tained by  reason  of  such  deceit,  having  regard  to  the  piice 
paid  by  him  for  his  shares  [Debenture  Stock]  and  the  value 
of  such  shares  [Stock]  at  the  date  of  allotment ;  And  it  is 
ordered  that  the  Defts.  do  within  fourteen  days  after  service 
of  this  Judgment,  and  the  Registrar's  Certificate  to  be  made 

if)  For  inquiry  as  to  deterioration,  see  supra,  p.  717,  No.  25. 
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in  pursuance  thereof,  pay  into  Court,  for  the  use  of  the  Plf., 
the  amount  which  shall  be  certified  to  be  due  to  him  on 
taking  the  said  account;  Defts.  to  pay  costs ;  see  No.  17, — 
Liberty  to  apply.  If  the  damages  be  assessed  at  the  trial  Form 
34,  App.,  can  be  adapted,  (g) 


26.  Settlement  in  Fraud  of  Creditors  set  aside  under  13  Eliz. 
c.  5,  except  as  to  Mortgagee  of  interest  thereunder 
without  notice. 

Pages 454-457.  This  Court  doth  declare  that  the  Indenture  of  Settlement 
For  P.  ('.,  see  in  the  Plf.'s  Particulars  of  Claim  mentioned,  dated,  etc., 
'^'r}'^"'  Siudi  made  between,  etc.,  is  void  as  against  the  Plf.  and 
TX"^'  ' "'  all  other  the  crtditois  of  the  Deft.  C.  D.,  except  as  to 
the  reversionary  life  interest  of  the  Deft.  C.  D.  thereunder, 
which  has  been  mortgaged  to  the  Deft.  I.  K.;  And  this 
Court  doth  declare  that  the  hereditaments  at,  etc.,  and  the 
Policy  of  Assurance  ujjon  the  life  of  the  Deft.  C.  D.  in  the 
—  Assurance  Society,  and  the  bonuses  thereon,  compiifsed 
in  the  said  Indenture  of  Settlement,  are  liable  to  make  good, 
first  to  the  Deft.  I.  K.  the  value  of  the  said  reversionary 
life  interest  of  the  Deft.  C.  D.,  and  the  costs  of  the  Defr. 
I.  K.  of  this  Action;  and  secondly  to  the  Plf.  his  costs  of 
this  Action  ;  and  that  subject  as  aforesaid,  the  same  heredita- 
ments. Policy,  and  bonuses  are  liable  to  make  ^oodi  pari ^jassu 
the  amounts  which  shall  be  certified  to  be  due  to  the  Plf. 
and  the  other  creditors  of  the  Deft.  C.  D.,  respectively,  under 
the  account  hereinafter  directed  ;  And  it  is  ordered  that  the 
said  hereditaments  at,  etc.,  and  the  said  Policy  upon  the  life 
of  the  Deft.  C.  D.  and  bonuses  respectively  be  sold  with  the 
approbation  of  the  Eegistrar,  and  that  the  money  to  arise  by 
the  sale  of  the  s-aid  hereditaments  at,  etc.,  be  paid  into  Court 
to  the  credit  of  this  Action  (short  title,  see  No.  68,  supra, 
p.  405)  to  an  account  to  be  intituled  "  Proceeds  of  sale  of 
hereditaments  at,  etc.,"  and  that  the  money  to  arise  by  the 
sale  of  the  said  Policy  and  bonuses  be  paid  into  Court  to  the 
credit  of  the  said  Action  to  an  account  to  be  intituled 
"  Proceeds  of  sale  of  Policy  "  ;  And  it  is  ordered  that  the 
Defts.  do  concur  in  all  necessary  acts  and  conveyances  for 
the  purposes  of  such  sales ;  Direction  as  to  conduct  of  sale 
see  No.  6,  supra,  p.  547  ;  And  it  is|  ordered  that  the  following 
inquiry  aud  account  be  made  and  taken  namely  (1).  An 
inquiry  what  is  the  value  of  the  reversionary  life  interest  of 

Form  of  judg-  (g)  For  minutes  of  judgment  in  action  by  a  aliareholder  against  a 
ment  setting  company  and  its  directors,  to  set  aside  idlotnient  of  shares,  etc.,  see  Boss  v. 
aside  allotment  Estates,  etc.,  Co.,  3  Eq.  139,  affirmed  3  Cli.  682 ;  but  the  words  "  for  the 
of  shares.  purchase  "  in  the  second  line  are  therein  inserted  by  mistake  for  some 

such  words  as  "for  the  taking." — See  Seton,  1932,  No.  5. 
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the  Deft.  C.  J),  under  the  said  Indenture  of  Settlement  of 
the  — ■  18 — ;  (2)  An  accouut  of  what  is  diie  to  the  Plf.  and  all 
other  the  creditors  (if  any)  of  the  Deft.  C.  D. ;  And  it  is 
ordered  that  the  Defts.  C.  D.,  A.  D.,  E.  F.,  G.  H.  (settlor,  Ms 
wife,  and  the  Trustees)  do  bear  their  own  costs  of  this 
Action ; — Adjourn  further  consideration  ; — Liberty  to  apply.  (Ji) 

(h)  See  supra,  p.  35'J,  n.     This  Precedent  appears  to  the  Author  to  be 
correct ;  but  it  differs  materially  from  that  coutaiaed  in  2  Seton,  1953. 
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CHAPTER  VI TI. 

RELIEF   AGAINST  MISTAKE  ; — KECTIFICATION  OF   SETTLEMENTS 
AND   OTHER   INSTRUMENTS. 

Section  I. — Jurisdiction  ;  Nature  of  Relief  given. 

Definition.  "  Mistake,"   says   Mr.    Justice  Story,  "  is   sometimes   tlie 

result  of  accident,  in  its  large  sense;  but,  as  contradis- 
tinguished from  it,  it  is  some  unintentional  act,  or  omission, 
or  error,  arising  from  ignorance,  surprise,  imposition,  or  mis- 
placed confidence."  (a)  The  question  when  specific  perform- 
ance may  be  refused  on  the  ground  of  mistake  has  already 
been  treated  of  in  a  former  part  of  this  work.  (6) 
Ignorance  of  A  mistake  must,  in  order  to  be  a  subject  for  equitable 
'^"'-  relief,  be  a  mistake  of  fact.     A  mistake  arising  from  ignorance 

of  law  affords  no  ground  for  equitable  relief  (c)  having 
regard  to  the  maxim  Ignorantia  juris  neminem  excusat.  The 
maxim  applies  where  the  ignorance  is  of  a  well-known  rule 
y^  V.UA*>^  q£  ]3^^  .  i^y^^  jjQ^  necessarily  to  a  case  where  the  ignorance 
f/[  i^p  imjiutable  to  the  party  was  of  a  matter  of  law  arising  upon 
the  doubtful  construction  of  a  legal  document.  ((^) 

(rt)  S.  110. 

{[))  See  supra,  p.  676;  as  to  compensation  on  the  like  ground,  pp. 
668-672.  ^    . 

(c)  Fowell  V.  Smith,  14  Eq.  85.  '^'^•^ 

(d)  Beauchamp  v.  Winn,  L.  E.  6  H.  L.  234 ;  Daniell  v.  Sinclair.  6  App. 
181,  P.  C. ;  Sogers  v.  Ingham,  3  Ch.  D.  351 ;  Ex  parte  Sandys,  42  Ch.  Div. 
113.  Acting  on  this  maxim,  money  paid  under  a  mistake  of  law  cannot 
in  general  be  recovered;  but  the  Court  will  not  allow  this  rule  to  be 
acted  upon  by  one  of  its  own  oflBcers,  if  a  payment  has  been  made  to  him 
through  any  such  mi-stake  :  Re  Brown,  32  Ch.  D.  597.     As  to  the  right  to 

Money  paid  to  recover  money  paid  by  mistake  to  the  wrong  person,  see  Colonial  Bank  v. 

wronf  person  Exchange,  &c.  Bank,  11  App.  84,  P.  C.    As  to  money  paid  under  compulsion 

"        '     *  of  Law,"  see  Moore  v.  V.  of  Fulham,  1  Q.  B.  (95)  399. 

Loans  to  As  to  the  liability  to  refund  the  amount  of  loans,  by  mistake  of  law 

buililin?  repaid  to  persons  who  had  made  advances  to  a  building  society  which  had 

society  ^^  power  to  borrow,  i^ee  Blackburn  &c.  Society  v.  Cunliffe,  29  Ch.  Div.  902. 

Froof'by  As  to  the  right  r^f  a  creditor  to  amend,  on  the  ground  of  mistake,  his 

mistal<e  in  proof  in  the  winding-up  of  a  company,  see  Be  Henry  Lister  &  Co.,  2  Ch. 

windmo-ui).  (92)  417. 

°  On  the  question  of  mistake  by  a  testator  in  describing  the  object  of  a 
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The  rule  has  been  repeatedly  laid  dowu  that  to  euahle  the  When  relief 
Court  to  grant  the  relief  sought,  the  mistake  must  have  been  g'"anted ;— ■ 

^  111  vendor  and 

common  to  both  parties ;  (e)  or_it  must  have  been   known  pm-chaser. 
only  to  one  party,  and  there  must  have  "been  some  fraud  or 
surprise  by  him  on  the  other  and  iguorant  party.  (/)      It 
has  also  been  held  that  this  rule  does  not  aj)ply  to  the  case  of 
a  contract  which  has  been  executed  between  parties  in  the 
relation  of   vendor  and  purchaser,  or  of  lessor  and   lessee, 
when  it  is  in  the  power  of  the  Court  to  replace  them  in  their 
original   position,  (jj)      But   where,    on    the   marriage    of  a  Representation 
female  infant  with  the  sanction  of  the   Court,   it  was  the  ^f  infti"*  oa 
intention  of   the   parties  that   all   her   property   should   be     '     '"  ' 
settled  except  £13,000,  and  by  mistake  the  deeds  settled  for 
that  purpose  under  the  direction  of  the  Court,  purported  to 
include  a  moiety  of  certain  entailed  freeholds  which  had  in 
fact  been  taken  by  the  London  School  Board  under  its  com- 
pulsory powers,  instead  of  the  funds  in  Court  representing 
the  sale  moneys  thereof,  it  was  held  that,  as  the  marriage 
was  to  be  deemed  to  have  taken  place  on  the  faith  of  a 
representation  that  she  was  entitled    to  the  moiety  of  the 
freeholds  in  question,  she  was  bound  by  that  representation 
after  she  came  of  age.  (Ji) 

Where   a  deed   was  executed  with   the  intention  of  con-  Moiety  only 
veying  the  entirety  of  an  estate,  but  by  mistake  common  to  "^eluded  in 
both   parties,  only  a   moiety    was    included,    the   deed    was 
ordered  to  be  rectified  so  as  to  pass  the  entirety,  (^) 


gift,  etc.,  see  Be  Ingle,  11  Eq.  578  ;  Farrer  v.  St.  Catherine's  College,  16  ib.  Mistake  of 
19;  Charter  v.  C,  L.  E.  7  H.  L.  304;  Re  Bowman,  W.  N.  (91)  192;  ^e  testator  as  to 
Asht(m,  P.  (92)  83,  and  of  mistake  as  to  the  number  of  objects,  Newman  v.  object  of  gift, 
Fiercy,  4  Ch.  D.  41  ;  Be  Emery,  3  Ch.  D.  300.  etc. 

As  to  the  distinction  between  a  case  of  mutual  misconception  of  law  Distinction  be- 
and  of  misrepresentation,  see  Eaglesfield  v.  M.  of  Londonderry,  4  Ch.  D.  tween  mistake 
693,  affirmed  by  D.  P.,  38  L.  T.  303.  and  misrepre- 

(e)  Sutherland  v.  Heathcote,  1  Ch.  (92)  486 ;  Cooper  v.  Phibbs,  L.  R.  2  sentatiou. 
H.  L.  149  ;  Bullty  v.  B.,  9  Ch.  739 ;  Super  v.  Arnold,  14  App.  429  ;  Sells 
V.  S.,  1  Dr.  &  Sm.  42.  ^  «  //  <f^  ^co 

(/)  Barrow  v.  Isaacs,  1  Q.  B.  (91)  427,  C.  A. 

(</)  Harris  v.  Pepperell,  5  Eq.  1 ;  Paget  v.  Marshall,  28  Ch.  D.  255.    See  Option  be- 
also  the  authorities  cited  in  this  latter  case,  and  Bloomer  v.Spnttle,  13  Eq.  tween  rectifi- 
427.     In  Paget  v.  Marshall  more  property  was  included  in  a  lease  tlian  cation  and  re- 
the  plaintiif,  the  lessor  had  intended ;  and  it  was  held  that  he  was  entitled  scission, 
to  have  the  lease  set  aside  ;  but  with  an  option  to  the  defendant  to  have  it 
rectified  instead. 

(70  Mills  V.  Fox,  37  Ch.  D.    165.     See  also  Stone  v.  Godfrey,  5  D.  M. 
&  G.  76. 

(0  White  V.  W.,  15  E.i.  247. 

3  E 
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Purchase  of  a 
person's  own 
estate. 


Lelease. 


Resettlement. 


Assignment 
without 
lessor's  con- 
sent. 


Rescission. 


When  original 
status  cannot 
be  restored. 


Inclosure  Acts, 

Falsa  demon- 
stratio. 


In  like  manner  where  a  person  has  purchased  an  estate 
which  is  in  fact  his  own,  he  is  entitled,  even  after  completion, 
to  have  the  transaction  set  aside,  and  to  compel  the  vendor 
to  refund  the  purchase  money,  (j)  So  also  where  a  release 
has  been  given  by  mistake,  it  is  liable,  as  already  stated,  (Ji) 
to  be  set  aside. 

In  a  modern  case  a  son  tenant  in  tail  in  remainder  shortly 
after  attaining  twenty-one,  joined  with  his  father,  the 
tenant  for  life,  in  resettling  the  family  estates.  The  son 
was  influenced  in  executing  the  resettlement  by  a  repre- 
sentation made  by  his  father  that  a  charge  of  £5000  for 
portions  was  not  a  subsisting  charge  on  the  estates,  but  was  a 
charge  to  take  effect  only  in  case  the  father  should  so  direct, 
and  a  release  by  the  father  of  the  supposed  power  to  charge 
contained  in  the  resettlement  was  the  principal  consideration 
for  its  execution.  The  charge  being  in  fact  a  subsisting 
charge,  the  resettlement  was  set  aside,  as  founded  on  mis- 
take, although  the  misrepresentation  was  made  innocently.  (J) 

Where  a  lease  contains  a  covenant  not  to  assign  or  under- 
let without  the  lessor's  consent,  the  omission  to  ask  for  the 
consent  is  not  a  mistake  in  respect  of  which  the  Court  will 
grant  to  the  lessee  equitable  relief  against  forfeiture  for 
breach  of  the  covenant,  (to) 

AVhen  a  contract  or  other  transaction  has  been  entered 
into  by  a  mistake  of  such  a  kind  that  if  the  actual  facts  had 
been  known  to  the  parties  thereto,  the  contract  would  not 
have  been  entered  into,  the  proper  remedy  is  to  order  the 
contract  or  transaction  to  be  set  aside.  But  this  will  not  be 
done  if  it  is  impossible  to  restore  the  parties  to  their  original 
situation.  («) 

0")  Jones  V.  Clifford,  3  Cli.  D.  790. 

(Ji)  See  supra,  p.  481. 

(0  Fane  v.  F.,  20  Eq.  098.  In  Coclirane  v.  Willis,  1  Ch.  58,  it  was  lield 
that  an  agreement  conceruing  land  entered  into  by  a  tenant  in  tail  with 
the  assignee  in  bankruptcy  of  the  tenant  for  life  under  a  common  mistake 
that  the  tenant  for  life  was  alive,  when  he  was  in  fact  dead,  could  not  be 
enforced,  there  being  under  the  circumstances,  a  failure  of  consideration. 

As  to  the  title  to  land  by  mistake  included  in  an  award  under  the 
Inclosure  Acts,  sec  Jacomh  v.  Turner,  1  Q.  B.  (92)  47.  As  to  mistake  in 
the  descrij)tion  of  property  comprised  in  an  agreement,  see  Magee  v. 
Lavell,  L.  R.  9  C.  P.  107  (falsa  demonstratio). 

(m)  Barrow  v.  Isaacs,  1  Q.  B.  (91)  427,  C.  A. 

(n)  But  see  supra,  pp.  737,  738 ;  Okill  v.  Whittal:er,  2  Ph.  340,  where 
leasehold  property  was  sold  for  tlie  r(>siclui'  of  a  term  of  wliich  Ijoth  parties 
at  the  time  supposed  that  eight  years  only  wci'e  unexpired.  It  afterwards 
appeared  that  twenty  years  were  in  fact  unexpired  at  the  time  of  the  sale. 
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When  by  mistake,  an  agreement,  settlement  or  other  in-  When  settle- 
stniment  inter  vivos  did  not  express  the  real  intention  of  the  ni":iiMtc.,  rec- 
parties,  the  Court  of  Chancery  would  have  rectified  the  same, 
if  it  were  possible  so  to  do  without  injustice  to  the  parties 
other  than  the  plaintiff;  and  since  the  Act  of  1888,  the 
County  Court  has  j^ossessed  the  like  power ;  (o)  but  it 
requires  very  clear  and  distinct  evidence  to  show  that  there  Evidence. 
was  some  intention  at  the  time  when  a  settlement  was 
executed  different  from  that  which  appears  on  the  face  of 
the  settlement  itself.  Unless  this  is  so,  the  Court  will  not, 
many  years  after  its  execution,  alter  the  same  on  mere  parol 
evidence,  uncontradicted  because  there  is  no  one  to  contra-  ' 
diet  it,  and  because  one  of  the  parties  afterwards  desires 
that  it  should  not  stand  as  it  was  executed,  (p)  In  cases  of 
this  kind  it  is  necessary  to  prove  not  only  that  there  has 
been  a  mistake,  but  also  that  the  deed  when  altered  as  pro- 
posed, will  be  in  conformity  with  the  intention  of  all  the 
parties  at  the  very  time  of  its  execution.  A  denial  by  one 
of  the  parties  that  the  deed  as  it  stands  was  contrary  to  his 
intention  at  the  time,  will  have  considerable  weight  with 
the  Court,  (g)  In  a  recent  case  however  (r)  a  post-nuptial 
settlement  was  rectified  on  the  evidence  of  the  plaintiff  only. 

An  agreement  or  transaction  may,  however,  be  supported  Family 

as  a  family  arrangement,  if  it  has  been  fairly  entered  into  'irrangemeut. 

for  the  purpose  of  saving  the  honour  of  a  family,  and  even 

though  the  parties  have  greatly  mistaken   their   rights — 

especially  where  it  was  founded  on  a  question  of  disputed 

legitimacy,  (s)     But  the  transaction  cannot  stand  if  there  Slisrepresenta- 

has  been  any  misrepresentation  or  concealment  by  any  of  the  ^^"'^  "^'  '■°"" 

cealment. 

parties,  e.g.,  where  an  agreement  had  been  entered  into  for 
the  division  of  the  family  estate  between  two  brothers  the 


A  bill  filed  by  the  vendor  after  ten  years'  occupation  by  the  purchaser  to 
make  the  latter  a  tinistee  of  the  term  for  the  twelve  additional  years,  was 
dismissed  with  costs. 

(o)  As  to  the  right  in  one  and  the  same  action  to  rectification  of  an  Rectification 
agreement,  and  for  specific  performance  of  the  agreement  as  rectified,  see  ami  .specific 
supra,  J).  6tj0.  performance. 

iji)  Tucl^er  V.  Bennett,  38  Ch.  Div.  15;  Bonhote  v.  Henderson,  1  Ch. 
(95)  742. 

iq)  Fowler  v.  F.,  4  D.  &  J.  250. 

(r)  Ilanlty  v.  I'earson,  13  Ch.  D.  545.  Compare  also  Lovesy  v.  Smith, 
15  ih.  655. 

(s)  Fane  v.  F.,  20  Eq.  705  ;  Hoblyu  v.  H.,  41  Ch.  D.  200  ;  Wilcocks  v. 
Carter,  10  Ch.  440.  See  also  Stapilton  v.  S.,  I  Atk.  2,  and  notes  thereto  in 
2  AVh.  &  Tu.  L.  C.  Eq.  920. 
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Deed  executed 
by  some  parties 
only. 


Voluntary 
settlement ; — 
executed  with- 
out due  con- 
sideration, etc.; 

by  improvident 
person. 


Abseuce  of 
power  of  revo- 
cation. 


Voluntary 
settlement 
made  by 
lunatic. 
Propriety  of 
provisions  of 
settlement. 


younger  of  whom  disputed  the  legitimacy  of  the  elder,  the 
agreement  was  set  aside  after  nineteen  years,  on  the  ground 
that  the  younger  brother  had,  at  the  time  when  the  agree- 
ment was  entered  into,  concealed  from  the  elder  the  exist- 
ence of  evidence  within  his  knowledge  of  a  private  marriage 
of  their  parents,  (i) 

When  the  deed  or  other  instrument  by  which  a  family 
arrangement  is  intended  to  be  carried  into  effect  has  been 
executed  or  signed  by  some  only  of  the  parties  interested, 
but  upon  the  assumption  that  it  would  be  executed  or  signed 
by  all  the  parties,  then  as  it  will  not  be  binding  on  the 
parties  who  have  not  executed  or  signed,  neither  will  it  be 
binding  on  any  of  the  other  parties,  (u) 

The  Court  has  sometimes  set  aside  a  voluntary  settlement 
as  having  been  executed  without  due  consideration  and 
independent  advice,  (y)  In  a  somewhat  recent  case  (w)  a 
deed  was  executed  by  a  young  man  of  improvident  habits, 
in  order  to  "  protect  him  against  himself."  By  this  deed  his 
property  was  assigned  to  trustees  in  trust  for  himself  for 
life,  with  remainder  in  trust  for  any  wife  he  might  marry 
for  life,  with  remainders  in  trust  for  his  issue,  and  in  default 
or  failure  of  issue,  in  trust  for  his  paternal  next  of  kin.  It 
was  held  that  a  deed  of  this  kind  was  proper  to  be  made, 
and  that  though  the  settlor  understood  the  terms  of  this 
settlement,  yet  as  his  attention  had  not  been  drawn  to  the 
fact  that  he  migVit  have  had  a  power  of  disposition  over  the 
property  in  default  or  failure  of  issue,  such  a  power  ought 
to  have  been  given,  and  the  settlement  was  ordered  to  be 
rectified  so  as  to  read  as  if  such  a  power  had  been  inserted 
therein.  The  mere  fact  that  a  deed  of  this  kind  does  not 
contain  a  power  of  revocation  is  not,  per  se,  a  sufficient 
ground  for  setting  aside  or  rectifying  the  same,  (x) 

(t)  Gordon  v.  G.,  3  Swan.  400. 

(m)  Bolitho  V.  Hillyar,  34  B.  184. 

(w)  Everitt  v.  E.,  10  Eq.  405.  As  to  the  modus  procedendi  for  setting 
aside  a  voluntary  settlement  made  by  a  lunatic  before  the  date  of  the 
inquisition,  see  Be  Gordon,  10  Ch.  192. 

(w)  James  v.  Couchman,  29  Ch.  D.  212. 

(x)  Phillips  V.  Mullings,  7  Cli.  248 :  Hall  v.  H.,  8  Ch.  430.  In  the 
former  case  Lord  Hatherley,  L.O.,  said, "  All  that  the  law  requires  in  a  deed 
of  this  descrijjtion  is  tliat  it  should  be  etfective,  and  should  not  contain 
any  extraordinary  clauses,  unless  those  clauses  are  shown  plainly  and 
distinctly  to  have  been  brought  to  the  notice  of  the  settlor,  and  to  have 
been  understood  by  him";  but  in  Dutton  v.  Thompson,  28  Ch.  Div.  281, 
Jessel,  M.R.,  said,  "It  is  not  tlie  province  of  a  court  of  justice  to  decide 
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The  principles  above  stated  as  to  voluntary  settlements  do  Maniage 
not  apply  to  provisions  in  a  marriage  settlement  in  favour  ^"^^  ^''"ents. 
of  volunteers  ;  nor  is  it  in  general  essential  that  a  daughter 
living  on  affectionate  terms  with  her  father  at  the  time  of 
her  marriage  should,  in  the  preparation  of  the  settlement, 
have  any  independent  advice  beyond  that  of  the  family 
solicitor  who  prepares  the  same.  (?/) 

The  Court  is  not  prohibited  by  the  Fines  and  Eecoveries  Fines  and 
Act  (3  &  4  Will.  4,  c.  74),  s.  47,  from  exercising  its  jurisdiction  Ke^'J^eriesAct, 
to  rectify,  on  the  ground  of  mistake,  a  deed   of  resettlement 
which  has  been  enrolled  as  a  disentailing  assurance  under 
the  Act.  (z) 

When   proceedings   are   taken   to   set   aside   a   voluntary  Du^y  of 
settlement,  it   is,  in    general,  the    duty  of  the    trustees   to  gj,"*  ^j!^  ^.^j^^, 
support  the  same  ;  (a)  but  they  should  submit  to  act  as  the  tary  settle-  \ 
Court  may  direct.  ™*^"*- 

After  money  has  been  paid  under  a  judgment  founded  on  Judgment  de- 
the  construction  of  an  agreement,  an  action  cannot  success-  clanng  con- 
fully  be  brought  to  rectify  the  agreement,  on  the  ground  instrument, 
that  such  construction  was  contrary  to  the  intention  of  the 
parties,  (h) 

The  right  to  relief  on  the  ground  of  mistake  may  be  lost  Confirmation 
by  the  confirmation  of  the  transaction  in  question,  after  the  ^°-  *°" 

J  _  _  u  '  quiescence. 

party  entitled  to  conaplain  has  become  acquainted  with  the 
facts,  (c)  It  may  also  be  lost  by  acquiescence ;  bxit  there 
can  be  no  acquiescence  unless  whdre  there  is  knowledge  of 
that  which  is  supposed  to  be  acquiesced  in.  ((Z)  In  a  recent 
case,  the  plaintiffs,  a  banking  company  had  before  the  action 
appeared  (as  mortgagees)  on  an  application  in  another 
action  by  debenture  holders  against  a  company  in  liquida- 
tion, to  which  they  were  not  parties,  and  had  consented  to 


on  what  terms  or  conditions  a  man  of  competent  understanding  may  choose 
to  dispose  of  his  property.  If  he  tlioroughly  understands  what  he  is  about, 
it  is  not  the  duty  of  a  court  of  justice  to  set  aside  a  settlement  which  he 
cliooses  to  execute  on  the  ground  tliat  it  contains  clauses  wliich  are  not 
proper."  The  nature  of  the  trusts,  etc.,  of  the  settlement  may,  however, 
afibrd  evidence  that  the  settlor  did  not  understand  them  :  ih. 

iy)  Tucker  v.  Bennett,  38  Ch.  Div.  1. 

(z)  Hall-Dare  v.  H.,  31  Ch.  Div.  251. 

(a)  James  v.  Coucliman,  29  Ch.  D.  217. 

(fe)  Caircl  v.  Moss,  33  Cli.  Div.  22. 

(c)  Jarratt  v.  Aldam,  9  Eq.  463;  Bloomer  v.  S'pittle,  13  ih.  427. 

(d)  Beauchamp  v.    Whm,  L.  R.   6  H.  L.  249 ;    La   Bampie   Jacques- 
Cartier  v.  La  Baiique  d'£par(j7ie,  13  App.  111. 
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Laches. 


a  sale  by  the  liquidator  (who  had  been  appointed  receiver  in 
that  action,)  of  certain  looms  which  had  the  appearance  of 
being  loose  chattels.  After  the  sale,  the  banking  company- 
discovered  that  the  looms  were  in  fact  fixtures  included  in 
their  mortgage,  but  had  been  detached  by  persons  employed 
by  the  liquidator.  Williams,  J.,  ordered  the  sale  moneys  to 
be  paid  to  the  plaintiffs,  and  his  judgment  was  affirmed  by 
the  Court  of  Appeal,  (e) 

The  right  to  relief  may  also  be  lost  by  laches  or  delay.  (/) 
The  amount  of  delay  sufficient  to  bar  the  right  depends  upon 
the  facts  of  each  particular  case,  (gf) 


General  rule 
as  to  parties. 


Practice. 


Legal  estate. 


Obvious  omis- 
sion ;  supply- 
ing words. 


Section  II. — Parties  to  Action  and  Practice. 

The  parties  to  the  action  will  be,  as  a  rule,  the  trustees, 
if  any,  of  the  instrument  in  respect  of  which  relief  is  claimed, 
and  the  persons  beneficially  interested  thereunder,  or  who 
may  be  affected  by  such  relief,  and  other,  if  any,  the  persons 
who  were  parties  to  the  instrument,  and.  who  are  living 
when  the  action  is  commenced. 

The  proceedings  in  the  action  will  be  in  accordance  with 
the  rules  stated  in  the  earlier  part  of  this  work  as  to 
actions  generally,  (Ji)  except  that  the  judgment  for  rectifica- 
tion of  a  settlement  or  other  instrument  generally  takes  the 
form  of  a  declaration  that  the  instrument  in  question  was 
executed  under  mistake,  and  directs  that  the  same  be  rectified 
in  the  manner  specified,  and  also  that  the  judgment  be 
indorsed  on  the  instrument.  This  has  been  held  sufficient 
to  pass  the  legal  estate  in  real  property,  where  the  circum- 
stances so  require,  (i) 

The  Court  may,  by  mere  declaration,  supply  words  by 
obvious  mistake  omitted  in  a  will,  though  the  effect  may  be 
to  give  an  estate  to  a  person  to  whom  no  estate  has  been 
given  by  express  words,  (j)     A  corresponding  course  has 


(e)  Euddersfield,  &c.  Co.  v.  Lister,  W.  N.  (94)  199;  ib.  (95)  74. 
(/)  Ib. ;  Stone  v.  Godfrey,  5  D.  M.  &  G.  7(3.  ZJ  /j.  ^'^/^f 
{g)  See  siqjra,  pp.  398,  481,  711,   756;  Gordon  v.  G.,  3   Swan.  400, 
explained  supra. 
Court  in  which      ^'*)  ^^^   supra,   p.  32,  et   seq.     The  Court  in  which  the  action  must 
action  should     '^°   brought  -will    follow   the   same   rule   as   in  cases  of  fraud :    supra, 

be  commonrod    P'   '*^*^j  ^* 

{i)  White  V.  W.,  15  Eq.  247;  Hanleij  y.  Pearson,  13  Ch.  D.  545_.  In 
these  cases  Bacou,  V.-C,  oft'ered  to  initial  the  alteration  ;  but  said  ho 
considered  it  was  not  necessary  so  to  dfi. 

(j)  lie  Northen,  28  Ch.  D.  153;  Mtilur  v.  Laintrec,  33  Ch.  U.  198. 
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been  adopted  in  construing  a  lease  in  wliich  a  clerical  error  Lease ;  length 
had,  by  an  obvious  mistake,  been  made  in  the  length  of  the  of  term. 
term.  (Jc) 

Section  III. — Costs. 

The  costs  of  an  action  for  relief  against  the  consequence  General  rules. 
of  mistake  depend  on  the  conduct  of  the  parties  ;  but  are  in 
general  payable  l)y  the  person  who  has  been  the  cause  of  the 
litigation.  Therefore  when  the  action  is  rendered  necessary 
solely  in  consequence  of  a  defendant's  refusal  on  request,  to 
rectify  the  mistake,  such  defendant  will  in  general  be 
ordered  to  pay  the  costs.  When  the  mistake  is  entirely 
owing  to  the  conduct  of  the  plaintiff,  he  will,  as  a  rule,  be 
ordered  to  pay  the  costs  of  all  i)arties  to  the  action.  (Z) 
Where  no  blame  is  imputable  to  any  of  the  parties,  the 
Court  will  in  general,  upon  granting  the  relief  claimed, 
order  the  costs  to  be  paid  out  of  the  corpus  of  the  settled 
property,  (m) 

The  rules  stated  above  are  subject  to  the  discretion  of  the  Discretion  of 
Court  to  deprive  a  successful  party  of  his  costs,  in  case  of  ^'^^^^- 
negligence  or  misconduct.  But  in  a  recent  case  where  a 
resettlement  of  family  estates  by  a  son  tenant  in  tail  was,  in 
an  action  by  the  son  against  his  father,  held  to  be  good 
subject  to  the  father  (one  of  the  defendants)  giving  up  a 
benefit  which  he  took  thereunder,  the  father  was  simply 
disallowed  his  costs ;  (n)  and  an  action  has  sometimes  been 
dismissed  without  costs,  where  it  has  failed  solely  on  the 
ground  of  laches,  (o) 

When  a  settlement  is  maintained  on  the  trial  of  an  action  Costs  of 
to  set  it  aside  on  the  ground  of  mistake,  the  trustees'  are  in  ti'ustces  when 
general  entitled  to   be   paid  their  costs  out  of  the  settled  maintained  • 
j)roperty,   or  so  much  thereof  as  they  cannot  obtain    from 
the   plaintiff.      In   some   cases    the  Court   has    given    the  when  set  aside. 

(li)  Burcliell  v.  Clarli,,  2  0.  P.  Div.  88.     As  to  the  power  of  the  Court,  Trustee  Act, 
on  petition  under  the  Trustee  Act,  181)3,  to  make  a  declaration  havinjj  the  18'J3. 
ett'ect  of  rectifying  or  setting  aside  a  written  instrument,  see  Chapter  XI ., 
infra. 

(I)  Harris  v.  Pepperell,  5  Eq.  5 ;  Bascomh  v.  Bechioith,  8  Eq.  109 ; 
Clayton  v.  Leech,  41  Ch.  Div.  lOi ;  Paget  v.  Marshall,  28  Ch.  D.  267. 

(in.)  Stuck  V.  Vining,  25  B,  235 ;  but  see  Tomlinson  v.  Leigh,  li  W.  R. 
121,  where  the  costs  of  infants  claiming  rectification  of  tiie  main- 
tenance clause  in  a  settlement,  were  ordered  to  bo  paid  out  of  the 
iucfime. 

(/O  J^ohlyio  V.  JT.,  41  Ch.  D.  20U. 

{a)  Jarruti  v.  Aldani,  'J  E(|.  4G7. 
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trustees  whose   coBdnct   has   been    free    from   blame,  their 

costs,  charges,  and   expenses   out  of  the  settled   property, 

when  the  settlement  has  been  set  aside,  (^p)     But  this  is  by 

no   means    a    matter   of   course.      The   present   rule    would 

appear  to  be  that  the  trustees  should,  in  such  case,  neither 

pay  nor  receive  costs ;  and  even  if  they  should  be  ordered  to 

No  lio-ht  of       P^y  the  plaintiff's  costs  of  the  action,  they  will  have  no  right 

appeal  i'or        of  appeal  on  the  question  of  costs  only  ;  because  they  can 

costs  in  such     ^^      -j^g   considered   trustees,   if    the    settlement    is   estab- 

lished.  ((/) 


PRECEDENTS. 

Particulars  of  Claim. 

1. — Bectijication  of  Settlement  of  Real  Estate. 

Pages  785-  1.  By  an  Indenture  dated  the  —  18 — ,  and  made  between 

787.  A.  B.,  since  deceased,  of  the  first  part,  the  Plf.  by  her  then 

lorcoire-  name  and  description  of  C.  D.,  Spinster,  of  the  second  part 
Judg-iiient  see  ^^^  ^^^  Deft,  of  the  third  part  (being  the  Settlement  made 
No.  3.  '  in  contemplation  of  the  marriage  shortly  afterwards  solem- 
nized between  the  said  A.  B.  and  the  Plf.)  a  Messuage  and 
land  known  as,  etc.,  of  which  the  Plf.  wfts  then  seised  in  fee 
simple  in  possession,  was  conveyed  by  her  "  to  the  Deft,  and 
his  heirs "  to  the  use  of  siich  person  or  persons  as  the  said 
A.  B.  and  the  Plf.  should  jointly  appoint,  and  in  default  of 
appointment,  "  to  the  use  of  the  said  E.  F.  (the  Deft.)  his 
exs.  and  ads.  during  the  life  of  the  said  C.  D.  upon  trust "  to 
pay  the  rents  and  profits  thereof  to  her,  for  her  separate  use 
without  power  of  anticipation  ;  "and  after  the  decease  of 
the  said  C.  D.,  in  case  the  said  A.  B.  shall  have  died  in  the 
lifetime  of  the  said  C.  D.,  to  the  use  of  her  heirs  and  assns. 
for  ever  ;  but  in  case  the  said  C.  D.  shall  die  in  the  lifetime 
of  the  said  A.  B.,  then  to  the  use  of  him,  the  said  A.  B.,  his 
heirs  and  assns.  for  ever." 

2.  The  Plf.'s  husband,  the  said  A.  B.,  died  on  the  —  18 — , 
without  having  concurred  with  the  Plf.  in  exercising  the 
aforesaid  joint  power  of  appointment.  The  Plf  has  had  no 
issue. 

3.  The  Plf.  and  her  said  husband  both  executed  the  said 
Settlement  with  the  intention  of  giving  effect  to  an  agree- 
ment made  between  them  prior  to  their  said  marriage,  that 
the  premises  comprised  in  the  same  Settlement  should,  in 

(p)  Everiit  v.  E.,  10  Eq.  405.  The  trustees  were  allowed  tlicir  costs  ia 
the  above-iaentioned  case  of  James  v.  Couchman,  2D  Cli.  D.  212. 

(q)  Button  V.  Thompson,  23  Cli.  D.  282.  But  see  Be  Ilolden,  20  Q.  B.  D. 
43,  cited  supra,  p.  459 
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case  of  the  Plf.  surviving  her  said  husband,  vest  absolutely 
in  herself,  and  be  absolutely  at  her  o-wn  disposal ;  and  the 
Plf.  believed  until  shortly  before  the  commencement  of  this 
Action,  that  this  was  the  legal  effect  of  the  limitations  con- 
tained in  same  Settlement ;  but  she  has  recently  ascertained, 
and  it  is  the  fact,  that  through  mistake  or  inadvertence  on 
the  part  of  the  gentleman  who  prepared  such  Settlement, 
the  same  failed  to  give  effect  to  the  said  agreement.  The 
Plf.  is  now  advised  and  submits  that  inasmuch  as  under  the 
limitations  of  the  said  Settlement,  her  life  estate  in  the  said 
Messuage  and  land  was  equitable,  and  the  estate  limited  to 
her  heirs  was  legal,  the  two  estates  did  not  unite,  and  that 
therefore  she  now  takes  thereunder  a  life  estate  only,  with 
remainder  to  her  heirs  as  purchasers.  If  she  had  understood 
the  legal  effect  of  the  said  limitations,  she  would  not  have 
executed  the  same,  in  its  existing  form. 

4.  The   value   of  the  said   Messuage   and  land  does  not 
exceed  £500. 

The  Plf.  claims  to  have  the  said  Settlement  rectified,  so 
as  to  vest  the  said  Messuage  and  laud  in  the  Plf.  for 
an  estate  in  fee  simple  in  possession. 

Judgments. 

2. — Rectification  of  Settlement. 

This  Court  doth  adjudge  that  the  said  Indenture  of  Settle-  ^--^ge  787. 
ment  dated  the  —  18 — ■  be  rectified  as  follows,  namely  by  ^°^'  ^•A'-' 
inserting  at  page  10  thereof  in  the  12th  line  from  the  top  '  '^ 
after  the  words  "the  same  premises"  the  words  "all  of 
which  are  hereinafter  called  the  trust  premises "  and  by 
inserting  at  the  same  page,  in  the  28th  line  from  the  top, 
after  the  word  "  money,"  the  words  "  and  all  other  the  said 
trust  premises ;  "  And  it  is  ordered  that  a  copy  of  this 
Judgment  be  endorsed  upon  the  said  Indenture  of  Settle- 
ment ;  And  it  is  ordered  that  it  be  referred  to  the  Kegistrar 
to  tax  the  costs  of  the  Plf.  and  the  Defts.  of  this  Action,  and 
that  such  costs  when  taxed  be  paid  and  retained  out  of  the 
property  subject  to  the  trusts  of  the  said  Indenture  of  Settle- 
ment ;  And  any  of  the  parties  are  to  be  at  liberty  to  apply  to 
the  Judge  as  to  the  raising  and  payment  of  such  costs,  and 
generally  as  they  may  be  advised. 

3. — Bectification  of  Settlement  of  Meal  Estate. 

This  Action,  etc..  No.  56,  supra,  p.  402.  This  Court  doth  Page  787. 
declare  that  the  Indenture  of  Settlement  dated  the  —  18 — ,  ,V'  V 
iu  the  Plf.'s  Particulars  of  Claim  mentioned,  was  executed 
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under  mistake  in  so  far  as  in  the  events  "wliicli  have  hap- 
pened of  the  Plf.  having  survived  her  husband  A.  B.,  in  the 
said  Indenture  named,  and  not  having  concurred  with  him 
in  exercising  the  joint  power  of  appointment  reserved  to 
them  hy  the  said  Indenture,  it  failed  to  vest  the  heredita- 
ments and  premises  comprised  therein  in  the  Plf.  for  an 
estate  in  fee  simple  in  possession,  and  that  the  same  Inden- 
ture was  intended  in  the  events  aforesaid  to  vest  the  said 
hereditaments  and  premises  in  the  Plf.  for  an  estate  in  fee 
simple  in  possession  ;  And  this  Court  doth  further  declare 
that  the  Plf.  is  entitled  to  have  the  said  Indenture  reformed 
and  rectified  in  the  manner  hereinafter  specified,  and  that  in 
the  events  which  have  happened  as  aforesaid,  the  said  In- 
denture of  Settlement  ought  to  be  reformed  and  rectified  by 
omitting  all  limitations  therein  contained  from  and  after  the 
words  "  to  the  said  E.  F.  and  his  heirs "  down  to  and  in- 
clusive of  the  words  "  to  the  use  of  the  said  A.  B.  his  heirs 
and  assigns  for  ever  "  and  by  inserting  in  lieu  of  the  said 
limitations  the  words  "  to  the  use  of  her,  the  said  C.  D.,  her 
heirs  and  assigns  for  ever ; "  And  it  is  ordered  that  the  said 
Indenture  of  Settlement  be  reformed  and  rectified  accord- 
ingly; And  it  is  ordered  that  a  copy  of  this  Order  be 
endorsed  on  the  same  Indenture ;  \_add  if  necessary.  And  it  is 
ordered  that  the  Eegistrar  do  tax  the  costs  of  this  Action  of 
the  Deft.  E.  F.,  as  the  Trustee  of  the  said  Indenture  of 
Settlement ;  And  it  is  ordered  that  such  costs  when  taxed 
be  a  charge  on  the  property  subject  to  the  trusts  of  the  same 
Indenture ;  And  the  Deft.  E.  F.  is  to  be  at  liberty  to  apply 
to  the  Judge  as  to  the  raising  and  payment  of  such  costs] 
And  this  Court  is  of  opinion  that,  upon  the  said  Indenture 
being  so  reformed  and  rectified  as  aforesaid,  no  conveyance 
of  the  legal  estate  previously  outstanding  thereunder  during 
the  life  of  the  Plf.,  will  be  necessary  ; — Liberty  to  a])^ly. 

4,  Hectijication  by  giving  Settlor  a  General  Power  of  Appoint- 
ment. 

Pa^e  788.  This  Court  doth  declare  that  the  Indenture  of  Settlement 

dated  the  — 18 — ,  between  etc.  {parties)  in  the  Plf.'s  Particulars 
of  Claim  mentioned,  ought  to  be  rectified  by  reading  the 
same  as  if  there  were  inserted  therein  prior  to  the  limitation 
in  trust  for  the  person  or  persons  who,  under  the  Statutes  for 
the  distribution  of  the  eifects  of  intestates,  would,  on  the 
Plf.'s  decease,  have  been  entitled  thereto,  if  he  had  died 
intestate,  a  power  for  the  Pit'.,  by  deed  or  will,  to  appoint 
the  trust  funds  in  such  manner,  and  to  such  persons  as  the 
Plf.  shall  think  proper;  and  thai  the  aforesaid  limitation  in 
favour  of  the  persons  entitled  under  the  Statutes  aforesaid. 
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sliould  be  conditional  npon  the  non-execution  of  the  afore- 
said power,  and  suLject  to  any  execution  thereof,  and  doth 
order  and  adjudge  the  same  accordingly ;  And  it  is  ordered 
that  a  copy  of  this  Judgment  he  endorsed  on  the  said 
Indenture  of  Settlement ;  Direction  as  to  costs  as  in  No.  2  ; — 
Liberty  to  apply. 

6.  Hectification  of  Conveyance  or  Lease  by  way  of  alternative 
for  Rescission. 

This  Action,  etc. ;  And  the  Court  being  of  opinion  that  the  Page  785. 
Plf.  did  not  intend  by  the  Conveyance  [Lease]  of  the  —  18 — , 
in  the  Plf.'s  Particulars  of  Claim  mentioned,  to  sell  and 
convey  [demise]  to  the  Deft,  the  piece  of  land,  etc.,  [describe 
the  property]  in  the  same  Particulars  also  mentioned,  And  the 
Court  offering  to  the  Deft,  an  option  either  to  have  the 
contract  for  the  said  sale  [Lease]  I'escinded,  or  to  have  the 
said  Conveyance  [Lease]  rectified.  And  the  Deft,  by  his 
Solicitor  electing  to  have  the  said  Conveyance  [Lease] 
rectified.  It  is  ordered  that  the  said  Conveyance  [Lease] 
dated  the  - — ■  18 —  be  rectified  by  striking  out  from  the 
parcels  the  piece  of  land,  etc. ;  And  this  Court  doth  not  think 
fit  to  give  any  costs  to  either  party ; — Liberty  to  apply. 

6.  Correction  by  Declaration,  of  Mistake  in  Will. 

This  Court  doth  declare  that  the  Will  of  X,  T.,  deceased,  Pago  790. 
the  Testator  in  the  Plf.'s  Particulars  of  Claim  named,  ought 
to  be  read  and  construed  as  if  the  words,  etc.,  [set  them  forth] 
were  contained  in  the  same  Will  after  the  words,  etc.,  [set 
them  forth  also].     Order  as  to  costs  if  any  ;  see  Nos.  2  and  3. 
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CHAPTEK  IX. 


PARTNERSHIP. 


Execution ; — 
separate  debt. 

Divisions. 


Effect  of  recent  The  law  of  partnersliip  has  been  partly  codified  and  authori- 
legislation.  tatively  declared  by  the  Partnersbip  Act,  1890  (c.  39),  but  by 
s.  46  it  is  enacted  that  "  the  rules  of  Equity  and  of  Common 
Law  applicable  to  partnership  shall  continue  in  force,  except 
so  far  as  they  are  inconsistent  with  the  express  provisions  of 
this  Act." 

The  Act  has  effected  but  slight  alteration  of  the  law  as  it 
existed  before  the  same  was  passed.  The  most  important 
alteration  has  been  made  by  s.  23,  which  regulates  the  mode 
of  levying  execution  for  the  separate  debts  of  the  members 
of  a  firm.  The  Act  is  divided  into  five  parts,  headed,  re- 
spectively. Nature  of  Partnership  (ss.  1-4) :  Eelations  of 
Partners  to  persons  dealing  with  them  (ss.  5-18)  :  Eelations 
of  Partners  to  one  another  (ss.  19-31) :  Dissolution  of 
Partnership,  and  its  consequences  (ss.  32-44)  :  Supplemental 
(ss.  45-50).  The  first  four  of  these  parts  correspond  sub- 
stantially with  the  divisions  adopted  by  Lord  Justice 
Lindley  in  his  learned  treatise  on  the  Law  of  Partnership,  (a) 
It  is  proposed  in  the  first  four  sections  of  the  present  Chapter 
to  set  forth  the  text  of  the  Act  up  to  s.  44,  with  observations 
and  notes  thereon; — at  the  same  time  dealing  with  such 
other  points  as  may  be  naturally  suggested  thereby;  and 
afterwards  to  deal  with  the  practice  of  the  County  Court  in 
relation  to  partnership  actions  generally. 

Section  I. — Nature  of  Partnership. 

Partnership  (!•)    Partnership    is  the  relation  which    subsists  between 

Act,  1890,  s.  1.  persons  carrying   on  a  business  in  common  with  a  view  of 

Definition.         profit.     (2.)  But    the    relation    between   members    of    any 

company   or    association   which   is—   (a.)    registered    as   a 

(a)  See  Supplement,  1891,  p.  3 ;  and  as  to  the  eflect  of  the  Act  generally, 
pp.7,  115,  IIG. 
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company  under  the  Companies  Act,  1862,  or  any  other  Act 
of  Parliament  for  the  time  being  in  force  and  relating  to  the 
registration  of  joint  stock  companies;  or  (b.)  formed  or  in- 
corporated by  or  in  pursuance  of  any  other  Act  of  Parliament 
or  letters  patent,  or  Koyal  Charter ;  or  (c.)  a  company 
engaged  in  working  mines  within  and  subject  to  the  juris- 
diction of  the  Stannaries  :  is  not  a  partnership  within  the 
meaning  of  this  Act. 

A  partnership  may  be  constituted  by  a  mere  parol  agree-  Parol  agree- 
ment, notwithstanding  that  the  partnership  is  to  deal  with  ™ent;    land. 
land.  (6)     But  the  rule  is  otherwise  as  to  an  agreement  for  Agreement  for 
retirement  by  a  partner  from  an  existing  partnership,  if  any  retirement- 
part  of  the  partnership  assets  consists  of  an  interest  in  land.  Frauds. 
In  such  a  case  the  agreement  must  be  by  writing  complying 
with  the  requirements  of  the  Statute  of  Frauds. 

In   determining  whether  a  partnership  does  or  does  not  s.  2. 
exist,   regard   shall   be   had   to   the   following   rules: — (l.)  Existence  of 
joint  tenancy,  tenancy  in  common,  joint  property,  common  partnership; 
property,  or  part  ownership  does  not  of  itself  create  a  part-  g^^. 
nership  as  to  anything  so  held  or  owned,  whether  the  tenants 
or  owners  do  or  do  not  share  any  profits  made  by  the  use 
thereof;  (c)   (2.)  the  sharing  of   gross    returns    does   not  of 
itself  create  a  partnership,  whether  the  persons  sharing  such 
returns  have  or  have  not  a  joint  or  common  right  or  interest 
in  any  property  from  which  or  from  the  use  of  which  the 
returns  are  derived ;  (3.)  the  receipt  by  a  person  of  a  share 
of  the  profits  of  a  business  is  prima  facie  evidence  that  he  is 
a  partner  in  the  business,  but  the  receipt  tif  such  a  share,  or 
of  a  payment  contingent  on  or  varying  with  the  profits  of  a 
business,   does   nut   of   itself  make    him    a   partner   in   the 
business  ;   and  in  particular —  (a.)  the  receipt  by  a  person  of  Payment  of 
a  debt  or  other  liquidated  amount  by  instalments  or  other-  debt,  etc.,  out 
wise  out  of  the  accruing  profits  of  a  business  does  not  of  °'  pi'onts. 
itself  make  him  a  partner  in  the  business,  or  liable  as  such : 
(b.)  a  contract  for  the  remuneration  of  a  servant  or  agent  of  Remuneration 
a  person  engaged  in  a  business  by  a  share  of  the  profits  of  of  servant,  etc. 
the  business,  does  not  of  itself  make  the  servant  or  agent 
a  partner  in  the  business  or  liable  as   such  :  (c.)  a  person  Annuity  to 
being  the  widow  or  child  of  a  deceased  partner,  and  receiving  widow  or 
by  way  of  annuity  a  portion  of  the  profits   made    in  the  child. 
business  in  which  the  deceased  person  was  a  partner,  is  not 
•   by  reason  only  of  such  receipt,  a  partner  in  the  business  or 

(6)  Gray  v.  Smith,  43  Ch.  Div.  211,  219 ;  Sutton  v.  GreyfX  Q.  B.  (94) 
285.     See  supra,  pp.  656,  et  seq.     As  to  the  jeviJence  of  purtnersliip,  see  Evidence  of 
Brotvn  v.  Wren,  1  Q.  B.  (95)  390.  partnership. 

(c)  Dauis  V.  D.,  1  Ch.  (94)  401. 
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Interest  on 
loan. 


Annuity  on 
sale  of 
goodwill. 


S.  3. 

I'obtponement 
of  rights  of 
lender  on 
insolvency. 


Repealed  Act 
of  I860. 


Sharing 
profits. 


Executor  of 
■  loceascd 
partner. 


liable  as  such :  (d.)  the  advance  of  money  by  way  of  loan  to 
a  person  engaged  or  about  to  engage  in  any  business  on  a 
contract  with  that  person  that  the  lender  shall  receive  a  rate 
of  interest  varying  with  the  profits,  or  shall  receive  a  share 
of  the  profits  arising  from  carrying  on  the  business,  does  not 
of  itself  make  the  lender  a  partner  with  the  person  or  persons 
carrying  on  the  business  or  liable  as  such ;  provided  that  the 
contract  is  in  writing,  and  signed  by  or  on  behalf  of  all  the 
parties  thereto  :  (e.)  a  person  receiving  by  way  of  annuity  or 
otherwise  a  portion  of  the  profits  of  a  business  in  considera- 
tion of  the  sale  by  him  of  the  goodwill  of  the  business  is  not 
by  I'eason  only  of  such  receipt  a  partner  in  the  business,  or 
liable  as  such. 

In  the  event  of  any  person  to  whom  money  has  been 
advanced  by  way  of  loan  upon  such  a  contract  as  is  men- 
tioned in  the  last  foregoing  section,  or  of  any  buyer  of  a 
goodwill  in  consideration  of  a  share  of  the  jDrofits  of  the 
business,  being  adjudged  a  bankrupt,  entering  into  an  arrange- 
ment to  pay  his  creditors  less  than  twenty  shillings  in  the 
pound,  or  dying  in  insolvent  circumstances,  the  lender  of  the 
loan  shall  not  be  entitled  to  recover  anything  in  respect  of 
his  loan,  and  the  seller  of  the  goodwill  shall  not  be  entitled 
to  recover  anything  in  respect  of  the  share  of  profits  con- 
tracted for,  until  the  claims  of  the  other  creditors  of  the 
borrower  or  buyer  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied. 

Ss.  2  (sub-s.  2  &  3)  and  3  should  be  compared  with  the 
repealed  Act  of  28  &  29  Vict.  c.  86,  "  to  amend  the  Law  of 
Partnership "  pasf^ed  in  1865,  sometimes  called,  from  the 
name  of  its  author,  Bovill's  Act. 

The  sharing  by  any  person  of  the  profits  of  a  business 
carried  on  by  another  person  affords  a  cogent  inference  that 
the  former  is  a  partner.  Such  an  inference  is  however 
caj)able  of  being  rebutted,  (d)  Though,  as  observed  by 
Lindley,  L.  J.,  in  a  recent  case,  (e)  if  all  that  is  known  is  that 
one  person  carries  on  a  business,  and  shares  the  profits  of 
that  business  with  another,  i^rimd  facie  those  two  are 
partners,  ox  livimd  facie  the  person  carrying  on  the  business 
is  carrying  it  on  as  the  agent  of  the  person  with  whom  he 
shares  his  profits,  yet,   in  order  to  decide  the  question  of 

{d)  Pooley  V.  Driver,  5  Cli.  D.  485;  Syers  v.  S.,  1  App.  174;  Sinrjlaton 
V.  Knitjld,  13  App.  788  ;  Bawkdey  v.  Outram,  3  Cli.  (92)  359;  Th'ds  v.  Jj., 
1  Ch.  (94)  397 ;  BuUen  v.  Sharp.,  L.  K.  1  C.  P.  8G ;  J{„hnri  v.  Hammond, 
Ij.  R.  7  Ex.  218  (executor  of  deceased  partner  entitled  tu  share  of 
prolits). 

(e)  Uaddcij  v.  Consolidated  BanJc,  38  Ch.  Div.  25S. 
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partnership  or  no  partnership,  the  whole  scope  of  the  agree- 
ment between  snch  persons  and   all  its  terms  ought  to  be 
looked  at  before  any  presumption   of  intention  to  create  a 
partnership  can  properly  be  made.  (/)     If  the  Court  should  Borrower  and 
be  of  opinion,  upon  the  construction  of  the  agreement,  that  |^";lcr; 
the  parties  only  intended  to  create  the  relation  of  borrower  service. 
and  lender,  or  of  hiring  and  service,  then  the  lendei*,  clerk 
or  servant  will  not  have,  as  against  the  borrower,  the  rights 
of  a  partner  (</)  except  that  he  will,  in  absence  of  stipulation  Right  of  such 
to  the  contrary,  be   entitled   to  an  account  of  the    profits  ^'^  :i«count. 
realised,  and  for  that  purpose  to  investigate  the  books  of  the 
business.  (K)      The  Court  may,  on  the  question  of  partner-  Money  to 
ship  or  no  partnership,  take  into  consideration  such  matters  !^'""^7  °" 
of  fact  as  the  source  from  whence  the  money  for  carrying  on  control,  etc. 
the  business  is  supplied,  the  control  of  the  business,   the 
profits  received,  and  the  character  in  which  they  are   re- 
ceived.    If  an  adventure  is  carried  on  for  a  person  so  that  it  Concealment 
is  his  business,  then  he  is  a  partner,  whatever  subtle  con-  "  ^^^  x,- 

'  i  '  ownership. 

trivance  he  may  resort  to  in  order  to  cloak  and  mufiie  the 
real  nature  of  his  interest  in  the  concern,  (i) 

When  two  persons  agree  to  share  the  profits  and  losses  of  Stipulation 
an  adventure  in  specified  proportions,  they  will   have  the  *^^*  partner- 
rights  and  be  subject  to  the  liabilities  of  partners,  even  if  intended, 
the  agreement  should  contain  an  express  stipulation  that  no 
partnership  is  intended  to  be  constituted,  (j  )     A  like  j)rin- 
ciple  applies  when  an  agreement  for  a  loan  is  expressed  to  be 
entered  into  pursuant  to  the  section  now  under  considera- 
tion. (Jc)     The  real  owner  of  the  business  will  notwithstand- 
ing such  stipulations,  be  subject,  as  between  himself  and  the 

(/)  See  also  Mollwo  v.  Ct.  of  Wards,  L.  R.  4  P.  C.  433;  Davis  v.  B., 
1  Ch.  (94)  898. 

(f/)  Ross  V.  Farhyns,  20  Eq.  331 ;  Sutton  v.  Greij,  1  Q.  B.  (94)  285,  C.  A.  ; 
Walker  v.  Hirsch,  27  Ch.  Div.  4G0,  where  it  was  held  that  the  plaiutift' 
was  ouly  in  the  position  of  a  servant  to  the  defendants ;  and  that  therefore 
he  was  not  entitled  to  a  receiver  or  manager,  or  to  an  injunction  to 
restrain  the  defendants  from  excluding  him  from  the  alleged  partnership, 
or  from  dealing  with  the  assets. 

(/i)  See  IUslito7i  V.  Grissell,  5  Eq.  329  (since  Bovill's  Act) ;  Tuniey  v.  y 

Baijleij,  4  D.  J.  &  S.  332  (prior  thereto).     The  words  "nor  give  him  the  33 1  5  ^^  ^^4 
riglits  of  a  partner  "  in  s.  2  of  that  Act  are  omitted  from  s.  2  (3)  b  of  the 
Act  of  1890.  /  p.  . 

(0  Fer  Lord  Ilalsburv,  L.C.,  in  Adam.  v.  NcwUgging,  13  App.  316.  ^^^^::1:^L:i±^^^^t::^ 
See  also  Pooley  Y.  I) ricer,' 5  Ch.  D.  485;  Ex  parte  Tenaant,  6  Ch.  Div.  303.    ■'fe^i^  •^•-    /rj  C 

(./)  Moore  v.  Bai-is,  11  Ch.  D.  2G1.  ilt^/^s        ' 

(/»■)  Ex  ijarte  Delhasse,  7  Ch.  Div.  511  (bankruptcy  case  under  the  Act 
of  1865). 


800 


PARTNERSHIP. 


One  partner 
only  to  bear 
losses. 


Signature  of 
agreement. 


Obscure 
asrreeuient. 


Personal 
liability  to 
repay  loan. 

Right  of 
mortgagee ; — 
bankruptcy, 
etc. 

S.  4. 

Meaning  of 
firm. 


Cases  under 
1865  Act. 


Loan  by  wife. 


outside  world,  to  all  the  liabilities  of  a  real  partner.  (?)  But 
though  two  persons  may  be  both  subject  to  all  the  liabilities 
of  a  partnership  in  favour  of  creditors,  an  agreement  that 
one  of  them  only  shall  be  liable  for  the  partnership  debts,  or 
to  make  good,  losses,  is  binding  as  between  the  partners 
themselves,  (m) 

The  Act  of  1865,  though  it  required  the  contract  for  a 
loan  made  pursuant  to  the  Act  to  be  in  writing,  did.  not, 
like  s.  2,  sub-s.  3  (d)  of  the  present  Act,  require  the  same  to 
be  signed  by  the  parties,  (n)  In  a  recent  case  (o)  it  was 
held  that  an  obscure  agreement  in  writing  for  a  loan  to  a 
trader  entered  into  before  the  present  Act  came  into  opera- 
tion, ought  to  be  treated  as  void ;  and  that  on  the  bank- 
ruptcy of  the  borrower,  the  lender  was  entitled  to  prove  in 
the  ordinary  way  for  the  unpaid  balance  of  the  loan. 

A  loan  must,  in  order  to  come  within  s.  2  (3)  (d)  be  a  loan 
which  the  borrower  is  liable  personally  to  repay,  and  not 
one  made  on  the  security  of  the  business,  (p) 

When  the  loan  is  secured  by  mortgage,  s.  3  will  not  affect 
the  right  of  the  lender  to  enforce  his  security  in  the  event 
of  the  borrower  becoming  bankrupt  or  insolvent,  {q) 

(1.)  Persons  who  have  entered  into  partnership  with  one 
another  are,  for  the  jiurposes  of  this  Act,  called  collectively 
a  firm ;  and  the  name  under  which  their  business  is  carried 
on  is  called  the  firm-name.  (2.)  In  Scotland  a  firm  is  a 
legal  person  distinct  from  the  partners  of  whom  it  is  com- 
posed, but  an  individual  partner  may  be  charged  on  a  decree 
or  diligence  directed  against  the  firm,  and  on  payment  of 
the  debts  is  entitled  to  relief  pro  rata  from  the  firm  and  its 
other  members. 

(I)  Ex  parte  Delhasse,  7  Cb.  Div.  511  (bankruptcy  case  under  tbe  Act 
of  1865). 

(to)  Syers  v.  S.,  1  App.  188  ;  Davis  v.  D.,  1  Cb.  (94)  400. 

(?i)  But  see  Pooley  v.  Driver,  5  Cb.  D.  485. 

(o)  Be  Vince,  2  Q.  B.  (92)  478 ;  compare  also  Pooley  v.  Driver,  supra. 
As  to  tbe  construction  and  effect  of  ss.  1  and  2  of  tbe  Act  of  1865  corre- 
sponding to  s.  2  (3)  d.  and  b.  resptctiv^ly  above  set  fortb,  see  Ex  parte 
Taylor,  12  Cb.  Div.  3C6;  Be  Stone,  33  Cb.  D.  544,  and  see  tbese  cases, 
and  also  Be  Mills,  8  Cb.  569,  and  Be  Eihlersheim,  2  Q.  B.  (93)  357,  as  to 
s.  5  (corresponding  to  s.  3  of  tbe  present  Act).  As  to  loans  by  a  wife  to  a 
trading  partnership  of  wbicb  ber  husband  is  a  member,  see  Be  Tuff, 
19  Q.  B.  D.  88;  and  compare  s.  3  of  the  M.  "W.  P.  Act,  1882.  See  also 
Chapter  XIII.  infra. 

(p)  Ex  parte  Delhafise,  7  Cb.  Div.  511. 

(*/)  Ex  parte  tSheil,  4  Cb.  Div.  789 ;  Badtlty  v.  Cunsoliduted  Banl; 
38  ib.  238. 
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Section  II. — Relations  of  Partners  to  persons  dealing 
with  them. 

Every  partner   is   an  agent  of  the   firm   and   his   other  s.  5. 
partners  for  the  purpose  of  the  business  of  the  partnership  ;  Power  of 
and  the  acts  of  every  partner  who  does  any  act  for  carrying  P|^rt»<'r  *" 
on  in  the  usual  way  business  of  the  kind  carried  on  by  the    '"    ^  '^    '™' 
firm  of  which  be  is  a  member  bind  the  firm  and  his  part- 
ners, (r)  unless  the  partner  so  acting  has  in  fact  no  authority 
to  act  for  the  firm  in  the  particular  matter,  and  the  person 
with  whom   he   is   dealing   either  knows   that   he   has   no 
authority,  or  does  not  know  or  believe  him  to  be  a  partner. 

An  act  or  instrument  relating  to  the  business  of  the  firm  s.  6. 
and   done  or  executed  in  the  firm-name,  or  in  any  other  Acts  on  behalf 
manner   showing    an    intention    to   bind   the   firm,   by  any^^*^"^™' 
person   thereto   authorised,   whether    a   partner   or   not,   is 
binding  on  the  firm  and  all  the  partners,  (s)     Provided  that 
this  section  shall  not  affect  any  general  rule  of  law  relating 
to  the  execution  of  deeds  or  negotiable  instruments. 

Where  one  partner  pledges  the  credit  of  the  firm   for  a  s.  7. 
purpose  apparently  not  connected  with  the  firm's  ordinary  Partner 
course  of  business,  the  firm  is  not  bound  unless  he  is  in  fact  improperly 
specially  authorised  by  the  other  partners  ;(<)  but  this  sec- |?j.gjfj'|jf  g^j^ 
tion  does  not  affect   any  personal  liability  incurred  by  an 
individual  partner. 

If  it  has  been  agreed  between  the  partners  that  any  re-  S.  8. 
striction  shall  be  placed  on  the  power  of  any  one  or  more  of  Effect  of 
them  to  bind  the  firm,  no  act  done  in  contravention  of  the  °°'^*'^^- 
agreement  is  binding  on  the  firm  with  respect   to  persons 
having  notice  of  the  agreement. 

Every  partner  in  a  firm  is  liable  jointly  with  the  other  S.  9. 
partners,  and  in  Scotland  severally  also,  for  all  debts  and  Liability  of 
obligations  of  the  firm  incurred  while  he  is  a  partner ;  (m)  P^""*"*^*'^- 

(r)  Pooley  v.  Driver,  5  Ch.  D.  476;  Edmunds  v.  Bushell,  L.  R.  1  Q.  B. 
97  ;  Miles'  Claim,  9  Ch.  (j42 ;  Simpson's  Claim,  36  Ch.  D.  538 ;  Scarf  v. 
Jardine,  7  App.  349  ;  fVatteau  v.  Fentcick,  1  Q.  B.  (93)  346  (queried  in 
Lind.,  134).  Compare  Simpson's  Claim,  supra.  As  to  the  liability  of  a  Bills  signed  io 
firm  on  bills  of  exchange  signed  in  the  name  of  the  firm,  see  the  Bills  of  name  of  firm. 
Exchange  Act,  1882,  s.  23,  and  when  signed  by  a  partner  whose  name  is 
the  same  as  that  of  the  firm,  York.<hire  etc.  Co.  v.  Beatson,  5  C.  P.  Div.  109.   ^</cC 

(s)  Simpson's  Claim,  supra.  As  to  the  doctrine  of  retrospective  ratifi- 
cation, see  Bolton  Partners  v.  Lambert,  41  Ch.  Div.  295 ;  Be  Portuguese 
etc.  Mines,  45  ih.  16. 

(0  Kendal  v.  Wood,  L.  R.  6  Ex.  243. 

(m)  Kendall  v.  Hamilton,  4  App.  504  ;  Hammond  v.  SchoHeld,  1  Q.  B.  (91) 
453 ;  Hoare  v.  Niblett,  1  Q.   B.  (91)  781 ;   Wilson  etc.   Co.   v.    Balcarres 
etc.  Co.,  1  Q.  B.  (93)  422 ;  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536,  Parol 
38  Ch.  Div.  238;    WeggProsser,y.  Evans,  1  Q.  B.  (95)  108,  C.  A.     As  evidence  ;— 
to  the  admission  of  parol  evidence  to  show  that  money  which  partners  partnership 
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and  after  his  death  his  estate  is  also  severally  liable  in  a 
due  course  of  administration  for  such  debts  and  obligations, 
so  far  as  they  remain  unsatisfied,  but  subject  in  England  or 
Ireland  to  the  prior  payment  of  his  separate  debts. 
Deceased  Before  the  Judicature  Acts,  a  creditor  of  two   partners 

paituer.  could,  after  the  death  of  one  of  them,  only  sue.a^  Law  the 

survivor ;  but  in  Equity  the  rule  was  different  even  if  he  had 
obtained  judgment  at  Law  against  the  surviving  partner, 
yet  if  that  judgment  remained  unsatisfied,  he  could  sue  in 
Equity  for  administration  of  the  estate  of  the  deceased 
Joint  and  partner ;  but  except  where  there  was  no  joint  estate,  the 
separate  Court  Only  admitted  the  partnership  creditor  to  rank  against 

the  estate  of  the  deceased  partner,  after  all  his  separate 
debts  had  been  paid  in  full,  {y)  The  equitable  rule  has 
since  the  Judicature  Acts  been  recognised  in  all  the  Courts ; 
and  it  has  not  been  affected  by  s.  9  of  the  Partnership  Act, 
1890,  above  set  forth.  If  the  claim  of  a  creditor  cannot  be 
satisfied  by  means  of  a  judgment  or  decretal  order  actually 
pronounced  or  made  for  administration  of  the  estate  of  the 
deceased  partner,  an  action  may  afterwards  be  successfully 
maintained  against  the  survivor.  In  fact  it  does  not  matter 
whether  the  creditor  first  sues  for  administration  of  the 
estate  of  the  deceased  partner  and  afterwards  sues  the  sur- 
viving partner  personally,  or  vice  versa,  (w)  If,  however,  it 
should  be  proved  at  the  trial  of  the  action  for  administration 
by  a  creditor  of  the  partnership  that  the  estate  of  the 
deceased  partner  is  insufficient  for  the  payment  of  his 
Parties  to  separate  debts,  the  action  will  be  dismissed,  (x)  The  sur- 
administration  yiving  partner  should  be  a  party  to  any  such  administration 

action.  , .         /   ^ 

action.  (?/) 

Judgment  If  judgment  be  obtained  against  A.  and  B.,  partners  by 

against  some     their  individual  names  for  a  partnership  debt,  and  it  sub- 

ouly  of  living 

partners.  


have  borrowed  and  covenanted  jointly  and  severally  to  repay  was  used 
for  partuersliip  purposes,  see  -Kc  parte  Stone,  8  Ch.  914.  (Proof  in 
baiikiilptcy). 

Bankruptcy i*^)  As  to  the  correspondin,<?  rule  in  bankruptcy,  see  Be  Head,  1  Q.  B. 

proof  in  com-  (^^)  638  ;  Ee  Budgett,  2  Ch.  (94)  557,  and  as  to  the  bankruptcy  rule  which 
petition  with  forliids  a  pnrtiier  or  his  representatives  to  prove  in  competition  with  the 
creditors.  creditors  of  the  firm,  see  Be  Uepburn,  14  Q.  B.  D.  394. 

(tc)  Be  Hodgson,  31   Ch.   l3iv.   177 ;    Beresford  v.   Browning,  1   Ch. 
Div.  30. 

(x)  Be  Barnard,  82  ib.  447. 

(y)  Wilkinson  v.  Henderson,  I  M.  &  K.  582;  Be  McBae,  25  Ch.  D. 
19,  21. 
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sequently  appear  that  C.  (a  person  still  living  and  who  was 
in  England  or  Wales  when  the  summons  was  issued)  was 
one  of  the  partners  jointly  liable,  no  action  can  be  success- 
fully maintained  against  C,  the  judgment  against  A.  and  B. 
being  res  judicata.  (2)  The  case  would  be  otherwise  if  C.  Partner  out  of 
were  out  of  "England  or  Wales  at  the  commencement  of  the  J^"«^'<=<^'o°- 
action  ;  (a)  or  if  the  liability  of  C,  arose  out  of  a  breach  of 
trust  or  tort  for  which  the  firm  is  liable.  (6) 

Where,  by  any  wrongful  act  or  omission  of  any  partner  s.  10. 
acting  in  the  ordinary  course  of  the  business  of  the  firm,  or  Wrongful 
with  the  authority  of  his  co-partners,  loss  or  injury  is  caused  "'^*^^'  ^*'^- 
to  any  person  not  being  a  partner  in  the  firm,  or  any  penalty 
is  incurred,  the  firm  is  liable  therefor  to  the  same  extent  as 
the  partner  so  acting  or  omitting  to  act.  (c) 

Prima  facie  damages  given  against  one  partner  for  a 
wrongful  act  in  relation  to  the  partnership  business  are  to 
be  paid  like  any  other  partnership  debt ;  but  if  the  wrongful 
act  has  been  occasioned  by  the  personal  misconduct  or 
culpable  negligence  of  one  partner,  he  alone  must,  as  be- 
tween himself  and  his  co-partners,  ultimately  bear  the  con- 
sequences, (d) 

In  the  following  cases ;  namely — (a.)  where  one  partner  s.  11. 
acting  within  the  scope  of  his  apparent  authority  leceives  Misapplication 
the  money  or  property  of  a  third  person  and  misapplies  it ;  '^^  m^uey,  etc. 
and  (b.)  where  a  firm  in  the  course  of  its  business  receives 
money  or  property  of  a  third  person,  and   the   money  or 
property  so  received  is  misapplied  by  one  or  more  of  the 
partners  while  it  is  in  the  custody  of  the  firm ;  the  firm  is 
liable  to  make  good  the  loss. 

Every  partner  is  liable  jointly  with  his  co-partners  and  S.  12. 
also  severally  for  everything  for  which  the  firm,  while  he  is  Joint  and 

several 
liability. 

(2)  Kendall  v.  Hamilton,  4  App.  Cas.  504  ;  Be  Davison,  13  Q.  B.  D.  50  ; 
Be  Parkers,  19  Q.  B.  D.  84;  Badeley  v.  Consolidated  Bk.,  34  Ch.  D.  536  ; 
on  appeal  38  Ch.  Div.  238 ;  but  see  Wegg-Brosstr  v.  Evans,  1  Q.  B.  (95) 
108 ;  also  Bohinson  v.  Geisel,  2  Q.  B.  (94)  685,  where  the  plaintiff  had 
not  been  able  to  effect  service  of  process. 

(a)  See  K.  S.  C,  O.  48a,  r.  8 ;  Dohson  v.  Festi,  2  Q.  B.  (91)  92 ;  St, 
Gohain  etc.  Go.  v.  Uoyermann,  2  Q.  B.  (93)  96. 

{V)  Be  Davison,  13  Q.  B.  D.  50 ;  Be  Parkers,  19  Q.  B.  D.  84.  See  also 
the  four  following  sections  of  the  Act. 

(c)  See  Blyth  v.  Fladgate,  1  Ch.  (91)  337  ;  Mara  v.  Brotm,  W.  N.  (95) 
162.  (Negligence  of  solicitor's  firm  in  investing  money  on  insufficient 
security.)  St.  Auhyn  v.  Smart,  3  Ch.  646  ;  Plmner\.  Gregory,  18  Eq.  621  ; 
Cleather  v.  Twisden,  28  Ch.  Div.  340  ;  Atkinson  v.  Mackreih,  2  Eq.  570  ; 
Thomas  v.  Atherton,  10  Ch.  Div.  185. 

id)  Thomas  v.  Atherton,  10  Ch.  Div.  199. 
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a  partner  therein,  becomes  liable  under  either  of  the  two  last 
preceding  sections. 

It  will  be  observed  that  while  the  liability  under  s.  9  is 
joint  only  in  England,  the  liability  under  ss.  10  and  11  is 
several  as  well  as  joint,  (e) 
S.  13.  If  a  partner,  being  a  trustee,  improperly  employs  trust- 

Trust-  property  in  the  business,  or  on  the  account  of  the  partner- 

property.  Bhip,  no   other  partner   is   liable  for  the  trust-property  to 

the  persons  beneficially  interested  therein :  provided  as 
follows: — (1.)  This  section  shall  not  affect  any  liability 
incurred  by  any  partner  by  reason  of  his  having  notice 
of  a  breach  of  trust;  and  (2.)  nothing  in  this  section  shall 
prevent  trust  money  from  being  followed  and  recovered 
from  the  firm,  if  still  in  its  possession  or  under  its  control. 
Distinction  If  money  has  been  received  by  one  member  of  a  firm  of 

between  ss.  11  solicitors  for  the  purposes  of  investment,  and  he  misapplies 
the  same,  the  firm,  and  also  each  partner  is  liable  under 
ss.  10  and  11.  If  on  the  other  hand,  trust  money  has  been 
brought  into  the  business  by  one  partner  in  an  ordinary 
trading  firm  and  employed  in  the  business,  and  is  thereby 
lost,  the  other  partners  will  not  be  personally  liable  to  make 
it  good  in  absence  of  notice  that  the  money  so  brought  in 
was  trust  money,  or  that  a  breach  of  trust  was  being 
committed.  (/) 
S  14,  (1.)  Every  one  who,  by  words  spoken  or  written,  or  by 

"  Holding-        conduct  represents  himself,  or  who  knowingly  suffers  him- 
out."  self  to  be  represented,  as  a  partner  in  a  particular  firm,  is 

liable  as  a  partner  to  any  one  who  has,  on  the  faith  of  any 
such  representation  given  credit  to  the  firm,  whether  the 
representation  has  or  has  not  been  made  or  communicated  to 
the  person  so  giving  credit,  by  or  with  the  knowledge  of  the 
apparent  partner  making  the  representation,  or  suffering  it 
to  be  made;  (2.)  provided  that  where  after  a  partner's  death, 
the  partnership  business  is  continued  in  the  old  firm-name, 
the  continued  use  of  that  name  or  of  the  deceased  partner's 
name  as  part  thereof  shall  not  of  itself  make  his  executors  or 
administrators,  estate,  or  effects  liable  for  any  partnership 
debts  contracted  after  his  death. 

A  person  who  represents  himself  as  a  partner  of  another 
person  is  prevented  by  the  doctrine  of  estoppel  from  denying, 

(e)  See  Blytli  v.  Fladgate,  supra ;  Lydney  etc.  Co.  v.  Bird,  33  Ch.  Div. 
85  ;  St.  Aiibyn  v.  Smart,  supra ;  Plumer  v.  Gregory,  supra ;  Cleather  v. 
T'lcisden,  siqjra  ;  Atkinson  v.  Mackreth,  supra  ;  also  Moore  v.  Knight,  supra, 
p.  757,  n.  (fjf)  ;  lihodts  v.  Monies,  1  Cii.  (95)  236. 

(/)  Lydney  etc.  Co.  v.  Bird,  supra ;  Aaa  v.  Benham,  2  Ch.  (91)  244. 
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as  against  persons  wlio  have  given  credit  on  the  faith  of  his 

representation,  that  he  is  in  fact  a  partner,  (j/) 

An  admission  or  representation  made  by  any  partner  con-  S.  15. 

cerniug  the  partnership  aifairs,  and  in  the  ordinary  course  of  Representa- 

its  business,  is  evidence  agrainst  the  firm.  '°^/  ^^    , 

-».T     •  1       1     1  •        n  ,      •      J^  partners,  etc. 

Notice  to  any  partner  who  habitually  acts  m  the  partner- 

ship   business  of  any  matter  relating  to  partnership  affairs  ^^^^^^  to  Ai-m 

operates  as  notice  to  the  firm,  except  in  tlie  case  of  a  fraud 

on   the    firm   committed    by   or    with   the    consent   of  that 

partner. 

(1.)  A  person  who  is  a-lmitted  as  a  partner  into  an  exist-  S.  17. 
ing  firm  does  not  thereby  become  liable  to  the  creditors  of  l-iabihties  of 
the  firm  for  anything   done    before  he    became    a   partner,  rt'tumg  an 
(2.)  A   partner  who  retires  from  a  firm    does    not  thereby 
cease  to  be   liable  for  partnership  debts  or  obligations  in- 
curred  before   his  retirement,  (/t)     (3.)    A  retiring   partner 
may  be  discharged  from  any  existing  liabilities,  by  an  agree- 
ment to  that  effect  between  himself  and  the  members  of  the 
firm  as  newly  constituted  and  the  creditors,  and  this  agree- 
ment may  be  either  express  or  inferred  as  a  fact  from  the 
course  of  dealing  between   the  creditors   and   the   firm   as 
newly  constituted,  (i) 

If  a  person  who  has  been  in  the  habit  of  selling  goods  to  a 
firm  consisting  of  A.  and  B.,  supply  goods  on  credit,  upon  an 
order  given  in  the  name  of  the  firm,  without  notice  that  A. 
has  retired  therefrom,  or  that  a  new  partnership  has  been 
constituted  between  B.  and  C.  under  the  same  name  as  the 
old  firm,  he  is  entitled,  upon  becoming  aware  of  such  a 
change,  to  elect  to  charge  either  A.  and  B.,  or  B.  and  C. ; 
but  not  (without  more)  all  the  three.  He  can  sue  A.  and 
B.,  because  A.,  in  absence  of  notice  of  his  retirement  is 
estopped  from  denying  his  liability.  If  he  sue  B.  and  C, 
as  the  persons  who  ordered  the  goods,  he  disavows  the 
estoppel,  (y) 

If  in  the  case  last  supposed,  B.  and  C.  should  agree  to  dis-  "  Novation." 
charge  the  liabilities  of  the  old  firm,  and  the  creditors  also 
agree  to  accept  the  liability  of  B.  and  C,  instead  of  that  of 

(g)  Ex  parte  Good,  5  Ch.  Div.  56  ;  Re  Fraser,  2  Q.  B.  (92)  633. 

(/t)  See  alao  s.  36,  infra. 

(z)  See  Lind.,  2-18  et  seq. 

Ij)  Scarf  V.  Jardine,  7  App.  350;  Re   Tucker,  3  Ch.  (94)  429.     As  to  Appropriation 
the  right  of    a  retiring  partner  to  insist  upon  moneys  paid  after  the  of  payments 
dissolution  by  the  continuing  partner  to  a  creditor  of   the  firm  being  to  firm's  debts, 
appropriated  to  discharge  the  partnership  debts,  see  Hooper  v.  Keaij,  1 
Q.  B.  D.  178;  and  as  to  the  appropriation  of  payments  generally,  supra, 
p.  499. 
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the  members  of  the  okl  firm,  there  would  be  what  is  called, 

in  the  language  of  Eoman  Law,  a  "  novation  "  between  the 

new  members  and  the  creditors,  or  such  of  them  as  enter 

into  the  agreement,  i.e.  the  substitution  of  a  new  contract 

for   the  old   one;    but  in  this  particular  instance  between 

different  parties,  the  consideration  being  the  discharge  of 

Retiring  the  old  Contract.  (^)     If  the  creditors  do  not  agree  to  the 

partner  a  mere  arrangement,  there  will  be  no  novation  :  but  as  between  A. 
surety.  o  >  r 

on  the  one  hand,  and  B.  and  C.  on  the  other,  B.  and  C.  will 

thenceforth  be  the  principal  debtors,  and  C.  will  become  a 
surety  only ;  and  a  creditor  having  notice  of  the  arrange- 
ment will  not,  in  absence  of  special  stipulation,  be  entitled 
to  prejudice  the  surety  by  giving  time  for  payment  to  the 
Effect  of  giving  principal  creditor.  (I)     This  is  in   accordance  with  the  old 
time  for  jjay-    principle  of  Equity  that  if  a  creditor  do  so  give  time  without 
the  assent  of  the  surety,  his  right  against  the  latter  will  be 
extinguished.       The    reason    is    thus    explained    by    Lord 
Hatherley,  L.C,  (m)   "  if  you  agree  with  the  principal   to 
give  him  time,  it  is  contrary  to  that  agreement  that  you 
should  sue  the  surety,  because  if  you  sue  the  surety,  you 
immediately  turn  him  upon  the  principal,  and  therefore  your 
act  breaks  the  agreement  into  which  you  have  entered  with 
Reservation  of  the  principal."     Accordingly  the  rule  now  under  considera- 
rights  against   ^{qt^  -wiW  not  apply  if  the  creditor,  in  giving  or  agreeing  to 
give  time  to  the  principal  debtor,  expressly  reserve  his  rights 
against  the  surety.     The  general   rule  stated  above  in  the 
case  where  there  is  no  such  reservation,  only  applies  if  the 
agreement  to  give  time  is  a  binding  agreement,  arrived  at 
for  valuable  consideration,  {n) 
Transfer  from       "Where  one  of  the  customers  of  a  bank  carried  on  by  two 
current  to         partners,  on  the  death  of  one  of  them,  directed  the  survivor 

deposit  account  ;;  r         ^       -i     ^ 

at  bank.  ^^  transier  the  balance  standing  to  his  current  account  to  a 

deposit  account,  and  received  a  deposit  note  for  the  amount 
thereof  bearing  interest,  it  was  held  by  the  Court  of 
Appeal  that  the  estate  of  the  deceased  partner  was  dis- 
charged, (o) 

(ft)  Scarf  V.  Jardine,  supra. 

(l)  Bouse  V.  Bradford  etc.  Co.,  A.  C.  (94)  586. 

(m)  Oriental  etc.  Corpn.  v.  Overend,  7  Cli.  150. 

(?0  Bouse  V.  Bradford  etc.  Co.,  supra;  see  also  Clarke  v.  Birley,  41  Ch. 
D.  422. 

(o)  Be  Head,  2  Ob.  (94)  237;  comimre  Bilborough  y.  Ilolmes,  5  Ch. 
D.  255. 
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A   continuing   guaranty   or   cautionary   obligation   given  S.  18. 
either  to  a  firm  or  to  a  third  person,  in  respect  of  the  trans-  Continuing 
actions  of  a  firm  is,  in  the  absence  of  aj^reement  to  the  con-  S'^''*'"'*"  7- 
trary,  revoked  as  to  future  transactions  by  any  change  in 
the  constitution  of  the   finn  to   which,  or  of  the  firm   in 
respect  of  the  transactions  of  which,  the  guaranty  or  obliga- 
tion was  given,  (p) 

Section  III. — delations  of  Partners  to  one  another. 

The  mutual  rights  and  duties  of  partners,  whether  ascer-  S.  19. 
tained  by  agreement  or  defined   by  this  Act,  may  be  varied  Variation  of 
by  the  consent  of  all  the  partners,  and  such  consent  may  be  ^^■'■"^iss,  etc. 
either  express  or  inferred  from  a  course  of  dealing.  (5) 

(1.)  All  property  and  rights  and  interests  in  property  S.  20. 
originally  brought  into  the  partnership  stock  or  acquired.  Partnership 
whether  by  purchase  or  otherwise,  on  account  of  the  firm,  or  Property. 
for  the  purposes  and  in  the  course  of  the  partnership  business, 
are  called  in  this  Act  partnership  property,  and  must  be 
held  and  applied  by  the  partners  exclusively  for  the  purposes 
of  the  partnership,  and  in  accordance  with  the  partnership 
agreement ;  (2.)  provided  that  the  legal  estate  or  interest  in 
any  land,  or  in  Scotland,  the  title  to  and  interest  in  any 
heritable  estate,  which  belongs  to  the  partnership,  shall 
devolve  according  to  the  nature  and  tenure  thereof:  and  the 
general  rules  of  law  thereto  applicable,  but  in  trust,  so  far 
as  necessary,  for  the  persons  beneficially  interested  in  the 
land  under  this  section.  (3.)  Where  co-owners  of  an  estate  or 
interest  in  any  land,  or  in  Scotland,  of  any  heritable  estate, 
not  being  itself  partnership  property,  are  partners  as  to 
profits  made  by  the  use  of  that  land  or  estate,  and  purchase 
other  land  or  estate  out  of  the  profits  to  be  used  in  like 
manner,  the,  land  or  estate  so  purchased  belongs  to  them,  in 
the  absence  of  an  agreement  to  the  contrary,  not  as  partners, 
but  as  co-owners,  for  the  same  respective  estates  and  interests 
as  are  held  by  them  in  the  land  or  estate  first  mentioned  at 
the  date  of  the  purchase. 

(p)  This  gection  appears  to  have  been  substituted  for  s.  4  of  the 
Mercantile  Law  Amendment  Act,  18.i6  (c.  97),  which  is  repealed ;  see  s.  48 
of  the  Partnership  Act,  1890. 

(g)  See  Laioes  v.  L.,  9  Ch.  D.  98  ;  Yates  v.  Finn,  13  Ch.  D.  839  ;  Gow 
V.  Forster,  26  Ch.  D.  672  (apportionment  of  loss) ;  Hunter  v.  Duwling,  Course  of 
8  Ch.  (93)  216  (course  of  dealing  as  to  the  making  out  of  annual  accounts  dealing ; — 
and  balance  sheets ; — ascertainment  of  share  of  deceased  partner).     See  annual 
also  s.  27,  infra.     A  course  of  dealing  during  the  suhsisteucc  of  a  partner-  accounts, 
ship  is  not  of  necessity  binding  on  the  partners  after  its   dissolution  '•  q  ^-      ^ 
Jttarjield  y.  Loughborough,  S  Ch.  7.  •  .h    -      h 

As  to  the  right  to  enforce  specitic  performance  of  an  agreement  consti-  P.   '^  .  ^ 
luted  by  the  exercise  of  an  option  for  tlie  purchase  by  a  continuing  partner  "     ^      .£_ 
of  the  share  of  a  retiring  partner,  see  also  supra,  p.  673,  infra,  p.  820.         par  ne   , 

performance. 
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Goodwill. 


Use  of  style  of 
firm,  etc. ; 


Increase  in  It  is  by  no  means  unusual  for  articles  of  partnership  to 

•  provide  for  the  business  being  carried  on,  on  property 
forming  part  of  the  separate  real  estate  of  one  of  the 
partners,  upon  the  terms  of  the  partnerbhip  being  debited 
with  an  annual  rent  in  favour  of  the  owner ;  but  when  a 
partner,  instead  of  bringing  money  into  the  business,  brings 
in  real  estate  or  fixed  plant  which  is  assessed  at  a  given 
value,  with  which  he  is  credited  in  the  books  of  the  partner- 
ship, any  subsequent  increase  in  value  will,  in  absence  of 
agreement  to  the  contrary,  belong  to  the  partnership,  (r) 

Questions  of  difficulty  often  arise  on  dissolution  in  relation 
to  the  goodwill  of  the  business  of  the  partnershij) ;  and  the 
right  to  use  the  name  of  the  firm.  The  Act  contains  no  provi- 
sions in  relation  thereto.  When  the  business  has  any  goodwill 
attached  thereto,  such  goodwill  is  part  of  the  property  of  the 
partnership ;  and  if  it  has  any  saleable  value,  must,  in  the 
absence  of  agreement  to  the  contrary,  be  sold  with  the  rest 
of  the  assets  on  a  dissolution,  (s) 

It  would  appear  that  an  assignment  by  a  vendor  to  a 
purchaser  of  a  business,  or  of  a  share  in  a  business  as  a 
going  concern,  and  including  in  express  terms  the  goodwill, 
will  entitle  the  latter  to  carry  on  the  business  under  the 
same  style,  firm,  or  name  under  which  it  was  carried  on 
previously ;  but  not  so  as  to  expose  the  vendor  to  any 
liability ;  (f)  and  if  the  purchaser  should  so  carry  on  the 
same,  he  will  be  liable  to  proceedings  to  restrain  him  by 
injunction  from  continuing  so  to  do.  (u)  But  the  purchaser 
is  not  entitled,  in  absence  of  agreement  to  that  effect,  to 
restrain  the  vendor  from  soliciting  the  customers  of  the  old 
business,  (v)     Where,  however,  one  partner  agrees  to  retire 

(r)  Robinson  v.  Ashton,  20  Eq.  28  ;  Davis  v.  D.,  1  Ch.  (94)  401.  As  to 
the  rights  and  obligations  of  partners  where  partnership  funds  have  been 
laid  out  in  improving  the  sejiarate  proi^erty  of  one  of  the  partners,  see 
Fawsey  v.  Armstronfj,  18  Ch.  D.  61)8. 

(«)  Fawsey  v.  Armstrong,  supra ;  questioned  on  another  point  in 
Walher  v.  Hirsch,  27  Cli.  Div.  460.  Lord  Eldon  said  in  CruttweU  v.  Lye, 
17  Ves.  346,  that  goodwill  "  is  nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place."  See  also  Steuart  v.  Gladstone, 
10  Ch.  Div.  657  et  seq.  Ex  parte  Funnett,  16  Ch.  Div.  227.  In  Steuart  v. 
Gladstone  it  was  held  by  the  Court  of  Appeal  that  the  goodwill  was  not, 
under  the  circumstances,  an  asset  "  in  its  nature  capable  of  valuation," 
under  the  usual  provision  for  taking,  annual  accounts.  See  also  Hunter 
V.  Doirling,  W.  N.  (95)  t3.  //f  S-  ^  (L  n  i 

(0  Thynne  v.  S\iove,  45  Ch.  D.  577. 

_^___ ^  (m)  Ih. ;  Chappdl  v.  Griffith,  53  L.  T.  459. 

stiain't  of  ^"''^i'^)  Vernon  v.  Hallam,  34  Ch.  D.  748.     Upon  the  question  what  is  a 
trade. 


Injunction  to 
restrain. 


Definition. 


7^ 


Annual 

valuation. 

Covenant  in 
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from  an  existing  partnersliip  without  any  stipulation  being 
made  as  to  the  goodwill,  the  continuing  partner  has  no 
right  to  use  the  name  of  the  retiring  partner  in  carrying 
on  the  business,  either  alone  or  as  part  of  the  name  of  the 
firm,  (w) 

Unless  the   contrary  intention  appears,  property  bought  S.  21. 
with  money  belonging  to  the  firm  is  deemed  to  have  been  Pi'OFJerty 
bought  on  account  of  the  firm,  {x)  ^  parfneiship 

Where  land  or  any  heritable  interest  therein  has  become  money. 
partnership  property,  it  shall,  unless  the  contrary  intention  g  22. 
appears,  (jf)  be  treated  as  between  the  partners  (including  Conversion. 
the   representatives  of  a  deceased  partner),  and  also  as  be- 
tween the  heirs  of  a  deceased  partner  and  his  executors  or 
administrators,   as   personal    or   moveable   and   not   real   or 
heritable  estate.  —  ' 

(l.y^fter  the  commencement  of  this  Act,  a  writ  of  execu-  S.  23. 
tion  shall  not  issue  against  any  partnership  property  except  Separate  judg- 
on  a  judgment  against  the  firm.  (2.)  The  High  Court,  or  a  ^gcutlon'''^ 
judge  thereof,  or  the  Cliancery  Court  of  the  county  palatine 
of  Lancaster,  or  a  C<mnty  Court,  may,  on  the  application  by 
summons  of  any  judgment  creditor  of  a  partner,  make  an 
order  charging  that  partner's  interest  in  the  partnership 
property  and  profits  with  payment  of  the  amount  of  the 
judgment  debt  and  interest  thereon,  and  may  by  the  same 
or  a  subsequent  order  appoint  a  receiver  of  that  partner's 
share  of  profits  (whether  already  declared  or  accruing),  and 
of  any  other  money  which  may  be  coming  to  him  in  respect 
of  the  partnership,  and  direct  all  accounts  and  inquiries,  and 
give  all  other  orders  and  directions  which  might  have  been 
directed  or  given,  if  the  charge  had  been  made  in  favour  of 
the  judgment  creditor  by  the  partner,  or  which  the  circum- 
stances of  the  case  may  require.  (3.)  The  other  partner  or 
partners  shall  be  at  liberty  at  any  time,  to  redeem  the 
interest  charged,  or  in  case  of  a  sale  being  directed,  to 
purchase  the  same.  (4.)  This  section  shall  apply  in  the 
case  of  a  cost-book  company  as  if  the  company  were  a  part- 


reasonable  limit  to  a  covenant  by  a  vendor  of  a   business  in  partial 
restraint  of  trade,  see  Nordenfelt  v.  Maxim  etc.  Co.,  A.  C.  (94)  535.  ' 

(w)  (Jray  v.  Smith,  43  Ch.  Div.  208.   A  person  cannot  assign  to  another  Assignment  of 
the  riglit  to  use  a  trade  naiue  in  gross,  or  in  connection  with  a  business  trade  name, 
wiiicli  the  assignor  has  never  carried  on,  and  in  which  he  has  no  interest: 
Tmsaud  v.  T.,  44  Ch.  D.  688 ;  Tliornehe  v.  Hill,  1  Ch.  (94)  576. 

(x)  As  to  constructive  notice  that  real  estate  is  partnershij)  property.  Constructive 
see  Cavander  v.  Bulteel,  9  Ch.  79  ;  also  supra,  p.  503.  notice. 

(y)  See  Steward  V.  Blaheway,  4  Ch.  609;  Waterer  v.  W.,  15  Eq.  407; 
Davies  v.  Games,  12  Cb.  D.  813;  A.-G.  v.  Euhbuck,  13  Q.  B.  Div.  275; 
he  Wilson,  2  Ch.  (93)  343  ;  also  observations  on  s.  44,  infra. 
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0,  25,  r.  8a. 


E.  8b. 


Effect  of 
section. 


Injunction. 


Foreign 
Partnership. 


nership  within  the  meaning  of  this  Act.  (5.)  This  section 
shall  not  apply  to  Scotland. 

Applications  under  section  23  of  the  Partnership  Act, 
1890,  by  a  judgment  creditor  of  a  partner  for  an  order 
charging  his  interest  in  the  partnership  property  and  profits, 
and  for  such  other  orders  as  are  thereby  authorized  to  be 
made  shall  be  made  to  the  Judge  or  Registrar  on  notice. 
Such  notice  shall  be  served,  in  the  case  of  a  partnership 
other  than  a  cost-book  company,  on  the  judgment  debtor, 
and  on  his  partners,  or  such  of  them  as  are  in  England 
or  Wales,  or  in  the  case  of  a  cost-book  company,  on  the 
judgment  debtor  and  the  purser  of  the  company;  and 
such  service  shall  be  good  service  on  all  the  partners,  or  on 
the  cost-book  company,  as  the  case  may  be,  and  all  orders 
made  on  such  application  shall  be  similarly  served. 

Every  application  which  shall  be  made  by  any  partner  of 
the  judgment  debtor  under  section  23  of  the  Partnership 
Act,  18y0,  shall  be  made  to  the  Judge  or  Registrar  on 
notice.  Such  notice  shall  be  served,  in  the  case  of  a  partner- 
ship other  than  a  cost-book  company,  on  the  judgment 
creditor  and  on  the  judgment  debtor,  and  on  such  of  the 
other  partners  as  shall  not  concur  in  the  application,  and  as 
shall  be  ia  England  or  Wales,  or  in  the  case  of  a  cost-book 
company,  on  the  judgment  creditor,  and  on  the  judgment 
debtor,  and  on  the  purser  of  the  company,  and  such  service 
shall  be  good  service  on  all  the  partners,  or  on  the  cost-book 
company,  as  the  case  may  be,  and  all  orders  made  on  such 
application  shall  be  similarly  served. 

This  section  takes  away  the  right  which  a  creditor  had 
before  the  passing  of  the  Act,  to  levy  execution  against  the 
goods  of  a  firm  for  the  separate  debts  of  one  of  the  partners, 
and  thereby  seriously  damage  the  partnership  business. 
An  order  for  the  appointment  of  a  receiver  under  sub-s.  2 
operates  as  an  injunction  to  restrain  the  co-partners  from 
paying  over  anything  to  the  judgment  debtor,  and  the  latter 
from  receiving  anything  from  the  former.  If  the  judgment 
debtor  were  to  receive  any  money  from  his  co-partners  on 
account  of  his  share  in  the  profits,  he  could  be  compelled  by 
a  four-day  order,  and  without  bringing  any  fresh  action,  to 
pay  over  the  same  to  the  receiver,  {z)  The  section  does  not, 
except  under  special  circumstances,  entitle  the  judgment 
creditor  to  demand  an  account  of  the  share  of  the  profits 
from  the  co-partners  of  the  debtor,  (a)     The  section  applies 

(z)  Broicn  v.  Hutchinson,  1  Q.  B.  (95)  737,  C.  A. 
(a)  lb.,  W.  N.  (95)  95,  C,  A. 
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to  a  foreign  firm  having  a  branch  house  of  business  in 
England,  (ad) 

Judgment  cannot  be  obtained  against  a  firm,  if  one  of  the  Infant  partner. 
partners  is  an  infant ;   but  may  be  recovered  against  the 
defendants  other  than  the  infant  partner.     In  like  manner 
a  receiving  order  may  be  made  against  the  firm  other  than 
the  infant  partner.  (6) 

When  a  judgment  creditor  of  a  firm  desires  to  issue  execu-  Execution 

tion  ao-ainst    partnership    property   in    the    possession  of  a  ^^'^^^  receiver 
.     °    .  .  .,  1T11  -L         IS  Wi.  possession. 

receiver,  his  proper  course  is  to  apply  to  the  Judge  by  whom 
the  receiver  was  appointed  for  leave  to  issue  execution, 
notwithstanding  the  appointment  of  the  receiver ;  and  on 
such  application,  either  leave  will  be  given,  or  in  the 
interest  of  the  partners  themselves,  an  order  will  be  made, 
directing  the  receiver  to  pay  or  satisfy  the  debt  or  claim,  so 
as  to  avoid  a  sale  by  the  sheriff,  (c)  In  a  somewhat  recent 
case,  (d)  Kay,  J.,  on  the  suggestion  of  Counsel  for  the 
partners,  gave  the  judgment  creditors  a  charge  for  their 
debt,  interest,  and  costs  (including  the  costs  of  the  applica- 
tion) on  the  moneys  which  were  in  the  hands  of  or  might  be 
taken  possession  of  by  the  receiver.  This  order  was  made 
on  the  terms  of  the  creditors  undertaking  to  deal  with  the 
charge  as  the  Court  should  direct. 

It  has  recently  been  held  (e)  that  s.  11  (2)   of  the  Bank-  Receiving 
ruptcy  Act,  1890  (c.  71),  requiring  the  sheriff  to  pay  over  °||'J^J" jJ^?^_J^^* 
the   net  proceeds  of  an  execution  to  the  trustee  in  bank-  Bankruptcy 
ruptcy  of  a  debtor,  in  the  event  of  a  receiving  order  being  ^^t,  i8yo, 
made  within  fourteen  days  from  the  levy,  does  not  apply  to  ' 
a  receiving  order  against  one  of  several  partners. 

The  interests  of  partners  in  the  partnership  property  and  s.  24. 
their   rights  and  duties  in  relation  to  the  partnership  shall  Special  agree- 
be  determined,  subject  to  any  agreement  express  or  implied  '"ent. 
between   the  partners,  by  the  following  rules :  (1.)  all  the  Partners  en- 
partners  are  entitled  to  share  equally  in  the  capital   and  titled  equally 
profits  of  the  business,  and  must  contribute  equally  towards  *°  capital,  etc. 
the  losses  whether  of  capital  or  otherwise  sustained  by  the 

(^aa)  Brown  v.  Hutchinson,  1  Q.  B.  (95)  737,  C.  A. 
(6)  Lovell  V.  Beauchamp,  A.  C.  (9i)  607. 

(c)  Mitchell  v.   Weise,  W.  N.  (92)  139;   and  see  supra,  p.   189,  and 
Precedent  20  at  the  end  of  this  Chapter. 

(d)  Kewney  v.  Attrill,  34  Cti.  D.  316 ;  Precedent  21,  infra,  p.  844. 

(e)  Bibb  v.  Brooke,  2  Q.  B.  (94)  338.      Upon    the  question  what   is  0.  2,  r.  32a. 
"  mouey  paid  in  order  to  avoid  sale  "  within  the  meaning  of  this  sub- 
section, see  Bower  v.  Hett,  W.  N.  (95)  86. 
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firm  ;  (/)  (2.)  the  firm  must  indemnify  every  partner  in 
respect  of  payments  made  and  personal  liabilities  incurred 
by  him — (a.)  in  the  ordinary  and  proper  conduct  of  the 
business  of  the  firm ;  (</)  or,  (b.)  in.  or  about  anything 
necessarily  done  for  the  preservation  of  the  business  or  pro- 
perty of  the  firm  ;  (3.)  a  partner  making,  for  the  purpose  of 
the  partnership,  any  actual  payment  or  advance  beyond  the 
amount  of  capital  which  he  has  agieed  to  subscribe,  is 
entitled  to  interest  at  the  rate  of  five  per  cent,  per  annum 
from  the  date  of  the  payment  or  advance ;  (K)  (4.)  a  partner 
is  not  entitled,  before  the  ascertainment  of  profits,  to  in- 
terest on  the  capital  subscribed  by  him  ;  (5.)  every  partner 
may  take  part  in  the  management  of  the  partnership 
business ;  (6.)  no  partner  shall  be  entitled  to  remuneration 
for  acting  in  the  partnership  business ;  (7.)  no  person  may 
be  introduced  as  a  partner  without  the  consent  of  all 
existing  partners  ;  (8.)  any  difference  arising  as  to  ordinary 
matters  connected  with  the  partnership  business  may  be 
decided  by  a  majority  of  the  partners ;  but  no  change  may 
be  made  in  the  nature  of  the  partnership  business  without 
the  consent  of  all  existing  partners ;  (i)  (9.)  the  partnership 
books  are  to  be  kent  at  the  place  of  business  of  the  partner- 
ship (or  the  principal  place,  if  there  is  more  than  one),  and 
every  partner  may,  when  he  thinks  fit,  have  access  to  and 
inspect  and  copy  any  of  them. 

In  taking  the  accounts  of  a  partnership  by  the  Court, 
interest  after  the  dissolution  will  not  in  general  be  allowed 
to  the  partners  on  their  respective  capitals, — even  though 
interest  with  annual  rests  may  have  been  allowed  during 
the  partnership ;  but  this  rule  may  be  varied  by  the  terms 
of  the  articles,  e.g.  by  a  provision  treating  the  capital  left  in 
by  a  partner  as  an  interest  bearing  loan,  (y) 

Where  profits  are  left  in  the  business  by  one  of  the 
partners,  he  will  not,  in  the  absence  of  special  agreement, 
be  allowed  interest  thereon.  (Ji) 


Negligence, 
etc. 


(/)  It  was  decided  by  Lord  Eldon  in  1809,  in  Peacock  v.  P.,  16  Ves.  49, 
that  in  absence  of  stipulation  to  the  contrary,  parties  were  entitled  to  par- 
ticipate in  the  profits  in  equal  shares;  but  in  Re  Albion,  etc..  Society,  16 
Ch.  Div.  87  (1880),  it  was  taken  by  the  Court  of  Appeal  to  be  a  settled 
principle  that  in  the  absence  of  express  stipulation,  partners  must  share 
losses  in  the  same  proportion  as  they  share  profits. 

(g)  A  partner  is  not  entitled  to  indemnity  in  respect  of  loss  incurred  by 
his  own  negligence  or  wilful  default :  Thomas  v.  Atherton,  10  Ch.  Div. 
185. 

(/i)  See  8.  44  b  (2),  infra. 

li)  See  Lind.,  325. 

(_/)  Barfiehl  v.  Loughborough,  8  Ch.  1. 

(/i)  Dinhani  v.  Bradford,  5  Ch.  519 ;  Binney  v.  Mutrie,  12  App.  160. 
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No  majority  of  the  partners  can  expel  any  partner,  unless  S.  25, 
■  a  power  to  do  so  has  been  conferred  by  express  agreement  Expulsion  of 
between  the  partners.  partner. 

It  was  decided  by  Fry,  J.,  that  partners  were  not  entitled 
to  expel  a  co-partner  for  misconduct  under  the  usual  power 
in  that  behalf,  without  giving  to  the  latter  an  opportunity 
of  explaining  his  conduct.  (I)  But  in  a  later  case,  where 
the  power  to  expel  one  partner  was  given  to  the  other  of 
two  partners,  Jessel,  M.E.,  held  that  it  might  be  exercised  by 
the  latter  at  his  own  will  and  pleasure,  (m) 

A  partner  who  has  been  expelled  under  a  provision  in  the  Rjcrht  to  carry 
articles  of  partnership,  and  has  been  repaid  his  share  of  the  °'^  business. 
capital,  will  not  be  restrained,  in  absence  of  special  agree- 
ment to  that  effect,  from  carrying  on  the  business  on  his 
own  account,  or  from  soliciting  the  old  customers  of  the 
firm,  (n) 

(1.)  Where  no  fixed  term  has  been  agreed  upon  for  the  s.  26. 
duration  of  the  partnership,  any  partner  may  determine  the  Partnership  at 
partnership  at  any  time  on  giving  notice  of  his  intention  so  ^'^'• 
to  do  to  all  the  other  partners.     (2.)  Where  the  partnership 
has  originally  been  constituted  by  deed,  a  notice  in  writing, 
signed  by  the  partner  giving  it,  shall  be  sufficient  for  this 
purpose. 

Sub-s.  1  effects  no  alteration  in  the  existing  law.  (o) 

Even  where  property  is  held  for  a  term  of  years  for  the  Onus  probandi 
purposes  of  the  partnership,  there  is  no  presumption  that  ^^.^'^  partner- 
the  partnership  is  to  last  for  the  like  period ;  but  the  onus 
probandi  that  it  is  more  than  a  mere  partnership  at  will,  is 
upon  the  party  alleging  tliat  it  is  so.  (p) 

The  Court  of  Chancery  would  not,  as  a  rule,  decree  specific  S[)ecific  per- 
performance   of  an   agreement    for    a   partnership,   having  fonnance  of 
regard  to  the  difficulty  of  compelling  persons  unwillingly  partnership  "'* 
to  carry  on  a  business  jointly,  for  their   common   advan- 
tage. (5)     The  usual  remedy  for  breach  of  such  an  agree-  Damao-es. 
ment,  was   by  action   for   damages   only.     But  where   the 


(Z)  Steuart  v.  Gladstone,  10  Ch.  Div.  627. 

(m)  Russell  v.  R.,  14  Cii.  D.  471. 

(n)  Daioson  v.  Beeson,  22  Ch.  Div.  504.   ^^^ 

(0)  Syers  v.  ^S'.,  1  App.  183 ;  where  it  was  held  by  D.  P.  that  a  partner-  Determination 
ship  at  will,  was  terminated  by  an  intimation  to  that  ettect  in  the  of  partnership 
defendant's  answer  :  see  also  s.  35,  infra.    S^^J.  by  defence,  etc. 

.     (/»)  Bur  don  v.  Barkus^^i  D.  F.  &  J.  47. 

Iq)  England  v.  Curling,  §  B.  137  ;  Scott  v.  Bayment,  7  Eq.  112. 
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agreement  had  been  acted  upon  by  carrying  on  the  business, 
and  the  justice  of  the  case  so  required,  e.g.  where  one  of  the 
parties  repudiated  the  partnership,  specific  performance  was 
decreed  by  directing  a  proper  deed  of  partnership  to  be 
executed  in  conformity  with  the  agreement ;  and  the  relief 
included,  where  necessary,  an  injunction  to  restrain  the 
defendant  from  acting  in  contravention  of  the  agreement,  (r) 
Sir  Edward  Fry  (s)  doubts  whether  the  Chancery  Division 
would  enforce  the  execution  of  such  a  deed  at  the  present 
day,  especially  having  regard  to  the  union  of  the  Courts  of 
Common  Law  and  Equity. 

(1.)  Where  a  partnership  entered  into  for  a  fixed  term  is 
continued  after  the  term  has  expired,  and  without  any 
express  new  agreement,  the  rights  and  duties  of  the  partners 
remain  the  same  as  they  were  at  the  expiration  of  the  term, 
so  far  as  is  consistent  with  the  incidents  of  a  partnership  at 
will,  (f)  (2.)  A  continuance  of  the  business  by  the  partners, 
or  such  of  them  as  habitually  acted  therein  during  the  term, 
without  any  settlement  or  liquidation  of  the  partnership 
affairs,  is  presumed  to  be  a  continuance  of  the  partnership. 

Partners  are  bound  to  render  true  accounts  and  full 
information  of  all  things  affecting  the  partnership  to  any 
partner  or  his  legal  representatives. 

(1.)  Every  partner  must  account  to  the  firm  for  any 
benefit  derived  by  him,  without  the  consent  of  the  other 
partners,  from  any  transaction  concerning  the  partnership, 
or  from  any  use  by  him  of  the  partnership  property  name  or 
business  connexion,  (m)  (2.)  This  section  applies  also  to 
transactions  undertaken  after  a  partnership  has  been  dis- 
solved by  the  death  of  a  partner,  and  before  the  affairs 
thereof  have  been  completely  wound  up,  either  by  any 
surviving  partner  or  by  the  representatives  of  the  deceased 
partner. 

If  a  partner,  without  the  consent  of  the  other  partners, 
carries  on  any  business  of  the  same  nature  as  and  competing 

71  /.  /.  (^  ifC 

(r)    Ih. ;  Sicliel  v.  Mosenfhal,  30  B.  376;/Da?e  v.  namilton,  2  Ph.  266 ;  //;'    i 
StocJcer  v.   Wedderhurn,  3  K.  &  J.  403.     Compare  Dinham  v.  Bradford,  5 
Ch.  523.  , 

(s)  P.  677.  I 

(0  Cox  V.  Willoughby,  13  Ch.  D.  863  ;  Daw  v.  Herring,  1  Ch.  (92)  288  I 

(option  to  purchase  share  of  co-partner).  I 

(m)  Aas  V.  Benham,  2  Ch.  (91)  255,  where  an  injunction  was  granted  to  1 

restrain  the  defindant  from  using  the  style  or  firm  of  the  partnership, 
except  as  a  member  of  the  partnersliip,  and  for  the  purposes  thereof : 
Trego  v.  Bunt,  1  Ch.  (95)  462,  W.  N.  (95)  153 ;  Bohinson  v.  AsUon,  20 
Eq.  28;  Eelmore  v.  Smith,  No.  1,  35  Ch.  D.  43G;  Vyse  v.  Foster,  L.  K. 
7  H.  L.  329 ;  see  also  supra,  p.  468. 
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with  that  of  the  firm,  he  must  account  for  and  pay  over  to 
the  firm  all  profits  made  by  him  in  that  business,  («) 
■    (1.)  An   assignment  by  any  partner   of  his  share  in  the  S.  31. 
partnership,  either  absolute  or  by  way  of  mortgage  or  re-  -"^^sigament  of 
deemable  charge,  does  not,  as  against  the  other  partners,  partnersliip. 
entitle  the  assignee,  during  the  continuance  of  the  partner- 
ship, to  interfere  in  the  management  or  administration  of 
the  partnership  business  or  afiairs,  or  to  require  any  accounts 
of  the  partnership  transactions,  or  to  inspect  the  partnership 
books,  but  entitles  the  assignee  only  to  receive  the  share  of 
profits  to  which  the  assigning  partner  would  otherwise  be 
entitled,  and  the  assignee  must  accept  the  account  of  profits 
agreed  to  by  the  partners.     (2.)  In  case  of  a  dissolution  of 
the  partnership,  whether  as  respects  all  the  partners  or  as 
respects  the  assigning  partner,  the  assignee  is  entitled  to 
receive  the  share   of  the   partnership  assets  to  which  the 
assigning  partner   is   entitled  as  between  himself  and  the 
other  partners,   and,   for  the   purpose  of  ascertaining  that 
share,  to  an  account  as  from  the  date  of  the  dissolution,  (w) 

.  Section  IV. — Dissolution  of  Partnership,  and  its  consequences. 

Subject  to  any  agreement  between  the  partners,  a  partner-  S.  32. 
ship  is  dissolved — (a.)  if  entered  into  for  a  fixed  term,  by  ^dissolution  by 
the  expiration  of  that  term  :  (b.)  if  entered  into  for  a  single  time^'or  bv 
adventure  or  undertaking,  by  the  termination  of  that  adven-  notice. 
ture  or  undertaking :  (c.)  if  entered  into  for  an  undefined 
time,  by  any  partner  giving  notice  to  the  other  or  others  of 
his   intention   to   dissolve   the   partnership.      In    the   last- 
mentioned  case  the  partnership  is  dissolved  as  from  the  date 
mentioned  in  the  notice  as  the  date  of  dissolution,  or,  if  no 
date  is  so  mentioned,  as  from  the  date  of  the  communication 
of  the  notice. 

(1.)    Subject   to   any   agreement   between    the   partners,  s.  33. 
every  partnership  is  dissolved,  as  regards  all  the  partners,  Bankruptcy, 
by  the  death  or  bankruptcy  of  any  partner.     (2.)  A  partner-  Jeath,  etc. 
ship  may,  at  the  option  of  the  other  partners,  be  dissolved, 
if  any  partner  suffers  his  share  of  the  partnership  property 
to  be  charged  under  this  Act  for  his  separate  debt. 

A  provision  in  a  partnership  deed  determining,  controlling,  Stipulation  as 
or   qualifying  the  interests  of  any  of  the  partners  in  the  *°   /^'^  '^ 
partnership  property  in  the  event  of  bankruptcy, — e.g.  pro-  partner, 
viding  any  particular  mode  of  ascertaining  the  share  of  a 

(v)  See  Aas  v.  Benham,  supra. 

{w)  See  Lind.,  366  et  seq. ;  also   Whetham  v.  Daveij    30  Ch.  D.  574 
(mortgage). 
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bankrupt  partner,  and  directing  that  the  amount  of  that 
share  should  remain  in  the  business  as  a  loan  to  the  solvent 
partners,  is  void,  (x) 

A  partnership  is  in  every  case  dissolved  by  the  happening 
of  any  event  which  makes  it  unlawful  for  the  business  of 
the  firm  to  be  carried  on,  or  for  the  members  of  the  firm  to 
carry  it  on  in  partnership. 

Lord  Justice  Lindley  observes  (?/)  that  the  two  most  prob- 
able events  which  will  cause  a  dissolution  under  this  section, 
are  a  change  in  the  law,  and  the  outbreak  of  war. 

A  partner  may  be  entitled  to  an  account  of  profits, 
although  the  agreement  for  partnership  contains  a  collateral 
and  illegal  stipulation,  e.g.  for  making  bets  upon  race- 
horses, (z) 

On  application  by  a  partner,  the  Court  may  decree  a  dis- 
solution of  the  partnership  in  any  of  the  following  cases : 
(a.)  when  a  partner  is  found  lunatic  by  inquisition,  or  in 
Scotland  by  cognition,  or  is  shown  to  the  satisfaction  of  the 
Court  to  be  of  permanently  unsound  mind,  in  either  of  which 
cases  the  application  may  be  made  as  well  on  behalf  of  that 
partner  by  his  committee  or  next  friend,  or  person  having 
title  to  intervene  as  by  any  other  partner ;  (a)  (b.)  when  a 
partner,  other  than  the  partner  suing,  becomes  in  any  other 
way  permanently  incapable  of  performing  his  part  of  the 
partnership  contract;  (c.)  when  a  partner,  other  than  the 
partner  suing,  has  been  guilty  of  such  conduct  as,  in  the 
opinion  of  the  Court,  regard  being  had  to  the  nature  of 
the  business,  is  calculated  to  prejudicially  affect  the  carrying 
on  of  the  business ;  (d.)  when  a  partner,  other  than  the 
partner  suing,  wilfully  or  persistently  commits  a  breach  of 
the  partnership  agreement,  or  otherwise  so  conducts  himself 
in  matters  relating  to  the  partnership  business,  that  it  is  not 
reasonably  practicable  for  the  other  partner  or  partners  to 
carry  on  the  business  in  partnership  with  him ;  (e.)  when 
the  business  of  the  partnershijD  can  only  be  carried  on  at  a 
loss ;  (f.)  whenever    in  any  case  circumstances  have  arisen 


(x)  Collins  V.  Barker,  1  Ch.  (93)  578 ;  Ex  parte  Barter,  26  Ch.  Div.  519. 
Illegal  (y)  Supplement,  p.  85.     As  to  illegal  partnerships  generally,  see  the 

partnerships.  Companies  Act,  1862  (c.  89),  s.  4  ;  also  Smith  v.  Anderson,  15  Ch.  Div. 
247;  Re  Padst.ow  etc.  Association,  20  Ch.  Div.  137;  Jennings  v.  Ham- 
mond, 9  Q.  B.  D.  225  :  Shaw  v.  Benson,  11  Q.  B.  Div.  563  ;  57mw  v.  Sim- 
mo7is,  12  Q.  B.  D.  117;  Re  Thomas,  14  Q.  B.  D.  379;  Re  Siddall,  29 
Ch.  Div.  1.    ^^'C 

(z)  Harvey  v.  Hart,  W.  N.  (94)  72. 

(a)  Jones  v.  Lloyd,  18  Eq.  265.  As  to  the  costs  in  such  case,  see  Jones 
V.  Welch,  1  K.  &  J.  765,  and  infra. 
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which,  in  the  opinion  of  the  Court,  render  it  just  and  equit- 
able that  the  partnership  be  dissolved. 

By   s.  119   of  the   Lunacy   Act,    1890    (c.    6),   power   is  Lunacy  Act, 
given    to    the   Judge    in    Lunacy   to    dissolve    a   partner-  i^^O,  s.  119. 
ship  when  a  member  of  the  firm  has  become  of  unsound 
mind,  (h) 

In  a  recent  case  (c)  Stirling,  J.,  granted  an  injunction  to  Injunction, 
restrain  a  defendant  of  unsound  mind  from  dealing  with  the 
partnership  assets,  and  from  issuing  bills  or  notes,  or  draw- 
ing cheques  in  the  name  of  the  firm,  and  from  going  to  or 
remaining  on  the  business  premises,  or  from  in  any  way 
interfering  with  the  partnership  business. 

Trifling  differences  between  partners  do  not  afford  ground 
for  a  dissolution.  The  misconduct  must  be  of  such  a  nature 
as  to  destroy  the  mutual  confidence  which  ought  to  exist 
between  the  partners,  (d) 

Where  a  defendant  by  his  statement  of  defence  admitted  Failure  to 
that  he  had  agreed  to  enter  into  partnership  with  the  plain-  bimg  m 
tiffs,  and  had  been  unable  to  contribute  his  agreed  share  of  etc.  ' 

the  capital,  but  denied  evasively  the  terms  of  the  partner- 
ship, as  averred  by  the  plaintiffs,  Jessel,  M.R.,  held  that 
there  ought  to  be  a  decree  for  dissolution  with  an  inquiry,  if 
desired  by  the  defendant,  as  to  the  terms  of  the  arrangement 
for  partnership,  (e) 

(1.)  Where  a  person  deals  with  a  firm  after  a  change  in  S.  36. 
its  constitution,  he  is  entitled  to  treat  all  apparent  members  Dealings  after 
of  the  old  firm  as  still  being  members  of  the  firm  until  he  '^^^"S^  "^  ^i'™- 
has  nutir'e  of  the  change.      (2.)    Au  advertisement  in  the 
London  Gazette  as  to  a  firm  whose  principal  place  of  business 
is  in  England  or  Wales,  in  the  Edinburgh  Gazette  as  to  a  firm 
whose  principal  place  of  business  is  in  Scotland,  and  in  the 
Dublin  Gazette  as  to  a  firm  whose  principal  place  of  business 
is  in  Ireland,   shall  be  notice  as   to   persons  who  had  not 
dealings  with  the  lirm  before  the  date  of  the  dissolution  or 
change  so  advertised.     (3.)  The  estate  of  a  partner  who  dies,  Dormant 
or  who  becomes  bankrupt,  or  of  a  partner  who,  not  having  partner, 
been  known  to  the  peison  dealing  with  the  firm  to  be  a  ®**^" '~'^^^*^^ 
partner,  retires  from  the  firm,  is  not  liable  for  partnership  ^g^t  ^gt^'^^' 

(b)  See  also  S3.  116,  341. 

(c)  J.  V.  S.,  3  Ch  (9-1)  72. 

(d)  Goodman  v.  Whitcomb,  1  J.  &  W.  593;  Smith  v.  Jeyes,  4  B.  506; 
Baxter  v.  West,  1  Dr.  &  Sm.  173 ;  Watneij  v.  Wells,  30  B.  56 ;  Leary  v. 
SlToul,  33  B.  582. 

(e)  Thorp  v.  Holdsworth,  3  Ch.  D.  637  ;  see  also  s.  39,  infra. 
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debts  contracted  after  the  date  of  the  death,  bankruptcy,  or 

retirement  respectively.  (/) 
S,  37.  On   the  dissolution  of  a  partnership  or  retirement  of  a 

Right  to  partner,  any  partner  may  publicly  notify  the  same,  and  may 

notify  dis-        require   the   other   partner  or    partners  to  concur  for  that 
so  ution.  purpose  in  all  necessary  or  proper  acts,  if  any,  which  cannot 

be  done  without  his  or  their  concurrence. 

Eetiiing  It   was   held   before   the    passing  of    the    Act   that    the 

partner  boiind  Qj^ancerv   Division    had   iurisdiction   to   compel    a    retiring: 
to  sign  notice  *'.  .  n    -,•       ^      •        r        ■,       -r       t        y-i 

of  dissolu-        partner  to  sign  a  notice  of  dissolution  for  the  London  Gazette 

tion; — costs,     jj^  q^^  action  in  which  no  other  specified  relief  was  claimed; 

and  the  defendant,  who  had  unreasonably  refused   to  sign 

the  notice,  was  ordered  to  pay  the  plaintiff's  costs  of  the 

action,  (jg') 

S.  38.  After   the  dissolution  of  a  partnership,  the  authority  of 

Authority        each  partner   to  bind   the  firm,   and   the  other  rights  and 

of'^windfne'^uD  obligations    of  the   partners,  continue  notwithstanding  the 

"  dissolution,    so   far   as  may   be   necessary   to  wind    up    the 

affairs   of    the    partnership,    and    to   complete    transactions 

begun  but  unfinished  at  the  time  of  the  dissolution,  but  not 

otherwise;  provided   that  the  firm  is  in  no   case  bound  by 

the  acts  of  a  partner  who  has  become  bankrupt ;  but  this 

proviso  does  not  affect  the  liability  of  any  person  who  has, 

after   the   bankruptcy,  represented    himself,  or   knowingly 

suffered    himself  to   be   represented   as   a   partner  of    the 

bankrupt. 

Right  of  A  surviving  partner  can  give  a  valid  charge  on  property 

surviving         belonging  to  the  partnership,  by  way  of  security  for  a  debt 

charge  incurred   by  the  partners  during   the  life  of  the  deceased 

assets ; —  partner,  iji)     He  has  also  the  right  to  draw  cheques  upon  the 

partnership  account,  (i) 

Remuneration       Though  a  partner  is  not,  in  absence  of  stipulation  to  that 

for  winding      effect,   entitled    to   any   remuneration    for    his   services,   a 

surviving  partner  is  sometimes  entitled  to  such  remuneration, 

when  he  carries  on  the  business  with  a  view  to  winding  it  up 

j   or  selling  it  as  a  going  concern ;  but  no  such  remuneration 

will  be  allowed  except  out  of  profits  earned  by  carrying  on 

the  s^ime.  {j) 

S.  39.  On   the   dissolution   of  a   partnership,  every   partner   is 

(/)  Notice  is  not  required  in  the  cases  mentioned  in  this  eub-section  : 
Carter  v.  Whalley,  1  B.  &  Ad.  11  (dormant  partner). 
((7)  Hendry  v.  Turner,  32  Ch.  D.  355. 
(h)  Re  aough,  31  Ch.  D.  324. 
(0  Backhouse  v.  Charlton,  8  Ch.  D.  444. 
O)  Re  Aldridge,  2  Ch.  (94)  97. 
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entitled,  as  against  the  other  partners  in  the  firm,  and  all  Application 
persons  claiming  through  them  in  respect  of  their  interests  of  property. 
as  partners,  to  have  the  property  of  the  partnership  applied 
in  payment  of  the  debts  and  liabilities  of  the  firm,  and  to 
have  the  surplus  assets  after  such  payment  applied  in 
payment  of  what  may  be  due  to  the  partners  respectively, 
after  deducting  what  may  be  due  from  them  as  partners  to 
the  firm  ;  and  for  tlmt  purpose,  any  partner  or  his  repre- 
sentatives may,  on  the  termination  of  the  partnership, 
apply  to  the  Court  to  wind  up  the  business  and  afl'airs  of 
the  firm. 

Where  one   partner  has    paid   a  premium   to  another  on  S.  40. 
entering  into  a  partnership  for  a  fixed  term,  and  the  partner-  Apportion- 
ship  is  dissolved  before  the  expiration  of  that  term  otherwise  pi-ejaium. 
than  by  the  death  of  a  partner,  the  Court  may  order  the 
repayment  of  the  premium,   or  of  such   part  thereof  as  it 
thinks  just,  having  regard  to  the  terms  of  the  partnership 
contract,    and    to  the    length    of    time    during    which   the 
partnership  has  continued  ;    unless  (a.)    the  dissolution  is, 
in    the  judgment   of  the    Court,   wholly   or  chiefly    due   to 
the    misconduct   of    the    partner    who   paid   the    premium, 
or   (b.)    the    partnership    has   been  dissolved  by   an  agree- 
ment containing  no  provision  for  a  return  of  any  part  of 
the  premium. 

The  right  to  relief  by  directing  a  return  of  premium, 
whether  in  whole  or  in  part,  arises  from  a  failure  of  the 
consideration  for  entering  into  the  partnership.  If  the 
partner  who  has  received  the  premium  should  afterwards 
commit  a  breach  of  the  partnership  articles,  and  himself 
dissolve  the  partnership,  or  render  its  continuance  impossible, 
the  Court  will  not  allow  him  to  take  advantage  of  his  own 
wrongful  act,  but  will  direct  the  restitution  of  a  proportion 
of  the  premium  paid,  having  regard  to  the  terms  of  the 
contract,  and  to  the  length  of  time  during  which  the  partner- 
ship has  continued.  But,  on  the  other  hand,  if  the  partner 
who  has  paid  the  premium  is  guilty  of  a  like  breach  of  the 
partnership  articles,  and  is  himself  the  author  of  the  dissolu- 
tion, the  Court  will  not  allow  him  to  found  a  claim  to  the 
restitution  of  the  premium  upon  his  own  wrongful  act.  (Jc) 
It  was  held,  however,  by  Pearson,  J.,  before  the  Act,  with  Articled 
expression  of  considerable  doubt,  that  the  estate  of  a  solicitor  jg!^'t}j'^ 

solicitor. 

(fci  Aticood  V.  Maude,  3  Ch.  372;  Wihon  v.  Johnstone,  16  Eq.  606; 
Bluck  V.  CapKtick,  12  Ch.  D.  863 ;  Lyon  v.  Tweddell,  17  Ch.  Piv.  531 ; 
Edmonds  v.  Robinson,  29  Ch.  D.  170. 

3  G  2 


820 


PARTNERSHIP. 


S.  41. 
Fraud,  etc. 


S.  42. 

Profits  made 
after  disso- 
lution. 


Specific  per- 
formance of 
agreement 
for  pur- 
chase ; — 
annual  balance 
sheet,  etc. 


who  had  received  a  premium  on  taking  an  articled  clerfe, 
and  had  died  during  the  term  of  the  articles,  was  not  liable 
for  the  return  of  any  part  of  the  premium.  (Z) 

Where  a  partnership  contract  is  rescinded  on  the  ground 
of  the  fraud  or  misrepresentation  of  one  of  the  parties  thereto, 
the  party  entitled  to  rescind  is,  without  prejudice  to  any 
other  right,  entitled — (m)  (a.)  to  a  lien  on,  or  right  of 
retention  of,  the  surplus  of  the  partnership  assets,  after 
satisfying  the  partnership  liabilities,  for  any  sum  of  money 
paid  by  him  for  the  purchase  of  a  share  in  the  partnership, 
and  for  any  capital  contributed  by  him,  and  is  (b.)  to  stand 
in  the  place  of  the  creditors  of  the  firm  for  any  payments 
made  by  him  in  respect  of  the  partnership  liabilities,  and 
(c.)  to  be  indemnified  by  the  person  guilty  of  the  fraud,  or 
making  the  representation  against  all  the  debts  and  liabilities 
of  the  firm. 

(1.)  Where  any  member  of  a  firm  has  died  or  otherwise 
ceased  to  be  a  partner,  and  the  surviving  or  continuing 
partners  carry  on  the  business  of  the  firm  with  its  capital  or 
assets,  without  any  final  settlement  of  accounts  as  between 
the  firm  and  the  outgoing  partner  or  his  estate,  then,  in  the 
absence  of  any  agreement  to  the  contrary,  the  outgoing 
partner  or  his  estate  is  entitled,  at  the  option  of  himself  or 
his  representatives,  to  such  share  of  the  profits  made  since 
.the  dissolution,  as  the  Court  may  find  to  be  attributable  to 
the  use  of  his  share  of  the  partnership  assets,  or  to  interest 
at  the  rate  of  five  per  cent,  per  annum  on  the  amount  of  his 
share  of  the  partnership  assets ;  (n)  (2.)  provided  that  where 
by  the  partnership  contract  an  option  is  given  to  sur- 
viving or  continuing  partners  to  purchase  the  interest  of  a 
deceased  or  outgoing  partner,  and  that  option  is  duly  ex- 
ercised, the  estate  of  the  deceased  partner,  or  the  outgoing 
partner  or  his  estate,  as  the  case  may  be,  is  not  entitled 
to  any  further  or  other  share  of  profits ;  but  if  any  partner 
assuming  to  act  in  exercise  of  the  option,  does  not  in  all 
material  respects  comply  with  the  terms  thereof,  he 
is  liable  to  account  under  the  foregoing  provisions  of  this 
section,  (o) 

The  Court  of  Chancery  had,  and  the  Chancery  Division 
still  .has  power  to  compel  specific  performance  of  an  agree- 
ment for  the  purchase  by  one  partner  of  the  share  of  his  co- 
partner  at   the   expiration   of  the   partnership   term,  even 


(Z)  Ferns  v.  Carr,  28  Ch.  D.  409. 

(m)  See  Mycock  v.  Beatson,  13  Ch.  D.  384. 

(n)  Vyse  v.  Foster,  L.  R.  7  H.  L.  329. 

Xo)  Hunter  v.  Dowling,  W.  N.  (95)  63 ;  see  also  ss.  27,  29,  supra. 
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thcAigli  tho  price  is  to  be  ascertained  by  arbitration,  {p) 
The  County  Court  has  the  like  jurisdiction,  but  subject  to 
the  statutory  limit  of  £500,  In  a  recent  case  {q)  partnership 
articles  provided  for  annual  accounts  and  balance-sheets  to  be 
taken  and  made  on  the  31st  March  in  each  year,  or  as  near 
thereto  as  conveniently  might  be,  and  to  be  signed  by  the 
partners ;  and  that  the  share  of  a  deceased  partner  should  be 
taken  by  the  surviving  partners  at  the  amount  appearing  to 
his  credit  ia  "  the  last  annual  balance-sheet  which  should  have 
been  signed  previously  to  his  death."  A  partner  died  on  the 
10th  April,  1891,  at  v^hich  time  no  account  had  been  taken 
for  the  year  ending  on  the  31st  March,  1891.  It  was  held 
by  the  Court  of  Appeal  that  the  amount  of  the  deceased 
partner's  share  must  be  determined  according  to  an  account 
to  be  taken  for  the  year  ending  on  the  31st  March,  1891, 
and  not  according  to  the  balance-sheet  for  the  year  before, 
which  was  the  last  annual  balance-sheet  actually  signed  by 
the  partners. 

The  Chancery  Division  has  also  power  to  enforce  specific  Specific  per- 
performance  of  an  agreement  for  the  dissolution  of  a  partner-  fon^ia^ce  of 
ship ;  and  the  costs  of  an  action  for  that  purpose  will,  in  dfssolve. 
general,  follow  the  event.     If  the  agreement  be  that  one  of 
the    partners    shall   retire    from    the    partnership,   this  will 
imply  an  obligation  on  his  part  to  assign  his  share  in  the 
partnership  assets  in  their  existing  state,  to  the  continuing 
partners,  and  a  right  to  indemnity  against  the  partnership 
debts  and  liabilities,  (r) 

Subject   to   any   agreement    between    the    partners,   the  s.  43.'' 
amount  due   from  surviving  or  continuing  partners    to  an  Retiring 
outgoing   partner,   or    the    representatives    of    a    deceased  partner's 
partner,  in  respect   of  the   outgoing  or  deceased   partner's  ^"^^■^»  ^**^* 
share,  is  a  debt  accruing  at  the  date  of  the  dissoliition  or 
death. (s) 

In   settling  accounts   between  the  partners   after   a  dis-  s.  44. 

Distribution 
of  jssets. 

(p)  Dinham  v.  Bradford,  5  Ch.  523 ;  and  see  supra,  p.  673. 

Iq)  Hunter  v.  Dowling,  3  Ch.  (93)  212,  C.  A.;  Ex  parte  Barber,  5  Ch.  Effect  of  offer 
687.     As  to  tiie  eflect  of  an  offer  by  a  retiring  partner  to  sell  his  share  to  sell, 
made  in   exercise  of  an  option  given   by  the  partnership   articles,  see 
Somfray  v.  Fothergill,  1  Eq.  567. 

As  to  the  necessity  for  strict  compliance  with  the  terms  on  which  an  q„|.;qjj  ^q 
option  to  purchase  the  share  of  a  deceased  or  retiring  partner  is  to  be  vj^j-chase 
exercised,  see  Vyse  v.  Foster,  L.  R.  7  H.  L.  329,  supra,  p.  664..  •  shir? 

(r)  Gray  v.  Smith,  iH  Ch.  Div.  220.  Ij^;^^.;^^  „^ 

(s)  Knox  V.  Gye,  L.  11.  5  H.  L.  656.    As  to  the  mode  in  which  interest  capital  • 

instalments. 
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Accounts ; — 
profit  and 
loss. 


Distinction 
between 
capital  and 
advances. 


Winding- 
up  ; — sale. 


Partnership 
to  execute 
contract. 


Bolution  of  partnership,  the  following  rules  shall,  subject  to 
any  agreement,  be  observed :  (a.)  losses,  including  looses 
and  deficiencies  of  capital,  hhall  be  paid  first  out  of  profits, 
next  out  of  capital,  and  lastly,  if  necessary,  by  the  partners 
individually  in  the  proportion  in  vphich  they  were  entitled 
to  share  profits  :  {€)  (b.)  the  assets  of  the  firm  including  the 
sums,  if  any,  contributed  by  the  partners  to  make  up  losses 
or  deficiencies  of  capital,  shall  be  applied  in  the  following 
manner  and  order:  1.  in  paying  the  debts  and  liabilities  of 
the  firm  to  persons  who  are  not  partners  therein  :  2.  in 
paying  to  each  partner  rateably  what  is  due  frum  the  firm 
to  him  for  advances  as  distinguished  from  capital  :  3.  in 
paying  to  each  partner  rateably  what  is  due  from  the  firm 
to  him  in  respect  of  capital :  (u)  4.  the  ultiuiate  residue,  if 
any,  shall  be  divided  among  the  partners  in  the  proportion 
in  which  profits  are  divisible. 

In  ascertaining  the  profits  of  a  business,  the  value  of  the 
partnership  property  is  to  be  found,  and  the  original  capital 
with  interest  thereon,  (if  necessary)  is  to  be  deducted ;  the 
residue  will  represent  the  profits,  (y) 

Advances  should  be  distinguished  from  capital.  No 
interest  is  payable  on  capital  in  absence  of  stipulation  to 
that  eifect ;  (w)  but  by  the  custom  of  merchants,  interest 
was  payable  on  advances  before  the  Act.  The  interest  was, 
subject  to  any  agreement  between  the  partners,  at  the  rate 
of  5  per  cent,  per  annum  ;  but  an  agreement  for  a  different 
rate  might  be  inferred  from  the  custom  of  a  particular 
trade,  (x) 

All  the  property  belonging  to  the  partnership  must,  in 
absence  uf  special  agreement,  be  sold  and  the  proceeds 
of  the  sale,  after  discharging  all  the  partnership  debts  and 
liabilities,  should  be  divided  among  the  partners,  according 
to  their  respective  shares  in  the  capital ;  («/)  but  if  the 
partnership  has  been  entered   into  in   order   to   execute   a 


ought  to  be  calculated  on  the  capital  of  a  deceased  partner  made  payable 
by  instalments,  see  Eicing  v.  E.,  8  App.  822  (construction). 

(<)  See  TJpton  Y.\Brown,  26  Ch.  D.  588;  Goio  v.  Forster,ib.  672;  Binney 
V.  Mutrie,  12  App.  160. 

(m)  See  Wood  v.  Scales,  1  Ch.  3fi9 ;  Nowell  v.  N.,  7  Eq.  541 ;  Binney  v. 
Mutrie,  12  App.  160  ;    Yates  v.  Finn,  13  Ch.  D.  839 ;  Lind.,  600  et  seq. 

(v)  Dinham  v.  Bradford,  5  Ch.  519 ;  see  also  Lubhoclc  v.  British  Bk.  of 
S.  America,  2  Ch.  (92)  202 ;  Bolton  v.  Natal,  etc.  Co.,  ib.  124.    <^'^^ 

(w)  See  s.  24  (4). 

(a;)  See  Lind.,  391,  and  cases  there  cited. 

ly)  Stewart  v.  Blakeway,  4  Ch.  609 ;  Burden  v.  Barkus,  4  D.  F.  &  J.  49. 
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particular  contract,  then  on  the  death  of  one  of  the  partners, 

the  contract'should,  where  the  circumstances  admit,  be  com-  Uncompleted 

pleted,  in  order  to  a.^certain  the  amount  of  profit  to  which  contracts 

the    surviving    partners    and    the    representatives    of    the 

deceased   partner   are   entitled   respectively ;  (z)  but  where 

part  of  the  assets  of  a  partnership  consisted  of  a  Government 

contract  entered  into  in  the  name  of  one  of  the  partners,  and 

containing  a  proviso  against  alienation,  it  was   held   that, 

upon  a  dissolution  of  the  partnership,  the  partner  in  whose 

name  the  contract  was   taken,  and   who  continued  to  carry 

it  on,  ought  to  be  debited  in  the  accounts  with  its  value,  to 

be  ascertained  by  a  reference  to  Chambers,  (a) 

Even  where  articles  of  partnership  expressly  provide  for  Sale  as  a 
a  division  of  assets  on  dissolution,  the  Court  has  jurisdiction,  ^°'°^  concern, 
in  an  action  for  winding  up  the   partnership,  to  direct  a  sale 
of  the  business  as  a  going  concern,  and  will  do  so  when  that 
is  the  most  beneficial  mode  of  realization.  (6) 

Section  V, — Defences  to  Action. 

A    defence    by   no   means   unusual   to   an    action    for   an  No  partner- 
account   and    dissolution    is    that    the   plaintiff    is    not   a  *   P" 
partner  at  all.     Such  a  defence,  if  proved,  is  an  answer  to 
the  action. 

Another  defence  to  an  action  for  an  account  of  the  affairs  Account 
of  a  partnership  is  that  an  account  has  already  been  stated 
and  settled  between  the   parties.      This  also  if  proved  will 
afford  a  good  defence ;  (c)  but  such  an  account  is  liable  to 
be  set  aside,  if  it  be  shown  that  it  has  been  obtained  by  when  set 
fi-aud  or  pressure,  or  that  it  contains  errors,  items  of  over-  aside, 
charge,  or   material  omissions,  {d)     If  a   single   important  Liberty  to 
error  is  established,  the  Court  will  not,  in   absence  of  fraud,  surcharge 
order  the  whole  account  to  be  opened  ;  but  will  only  direct  ^^    ^  ^'  ^* 
that  the  plaintiff  be  at  liberty  to  surcharge  and  falsify,  (e) 
"Where  it  is  shown  that  the  accounts  contain  errors  of  con- 
siderable extent  both  in  number  and  amount,  whether  caused 
by  mistake  or  fraud,  they  will  be  opened,  though  extending 

(z)  McGlean  v.  Kennard,  9  Ch.  336. 
{a)  Ambler  v.  Bolton,  14  Eq.  427. 
lb)  Taylor  v.  Neate,  39  Ch.  D.  538. 

(c)  Lind.,  514. 

(d)  Ee  IVebb,  1  Ch.  (9i)  80,  85;  and  see  supra,  p.  481. 

(e)  Gething  v.  Keujhley,  9  Ch.  D.  547. 


824 


PARTNERSHIP. 


Release. 


Arbitration. 

Arbitration 
Act,  1889, 
s.  4. 


Applicable 
to  County 
Court. 


Discretion. 


over  a  long  period  of  years.  (/)  An  order  to  that  effect  will 
also  be  made  in  the  case  of  partners  or  other  persons 
standing  in  a  fiduciary  relation,  if  the  accounts  contain  a 
less  number  of  errors,  or  if  they  contain  any  fraudulent 
entries.  (</) 

A  release  is  also  a  good  defence  to  an  action  for  an 
account,  (Ji)  but  it  is  liable  to  be  set  aside  on  grounds  stated 
in  a  former  part  of  this  work,  (i) 

Another  defence  is  that  the  matters  in  difference  between 
the  partners  have  been  settled  by  arbitration.  (J)  Moreover, 
by  the  Arbitration  Act,  1889  (c.  49),  s.  4,  "if  any  party  to 
a  submission,  or  any  person  claiming  through  or  under  him, 
commences  any  legal  proceedings  in  any  Court  against  any 
other  party  to  the  submission,  or  any  person  claiming 
through  or  under  him,  in  respect  of  any  matter  agreed  to  be 
referred,  any  party  to  such  legal  proceedings  may  at  any 
time  after  appearance,  and  before  delivering  any  pleadings, 
or  taking  any  other  steps  {¥)  in  the  proceedings,  apply 
to  that  Court  to  stay  the  proceedings,  and  that  Court 
or  a  Judge  thereof,  if  satisfied  that  there  is  no  sufficient 
reason  why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was,  at  the 
time  when  the  proceedings  were  commenced,  and  still 
remains,  ready  and  willing  to  do  all  things  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an  order  staying 
the  proceedings." 

By  s.  27  "Court"  means  Her  Majesty's  High  Court  of 
Justice,  unless  a  contrary  intention  appears.  It  is  submitted 
that  the  words  "  any  Court  "  and  "  that  Court "  in  s.  4  above 
set  forth  do  show  a  contrar}'-  intention,  and  include  the 
County  Court. 

The  Court  has,  under  this  section,  a  judicial  discretion  to 
determine  whether  or  not  it  ought  to  make  an  order  staying 


"  Step  in 
proceed- 
ings ;  " — 
counter- 
claim ; — 
"  submis- 
sion." 


the 


(/)   Williamson  \.  Barbour,  ib.  52Q. 

((/)  lb.  The  comments  of  Davey,  L.J.,  in  Be  Webb,  1  Ch.  (94)  84,  on 
Lord  Cottenham's  observations  in  Coleman  v.  Mellersh,  2  M.  &  G.  314, 
■would  appear  to  imply  that  when  the  parties  stand  in  a  fiduciary  relation, 
a  siugle  material  error  may  be  sufficient  ground  for  opening  the  whole 
account. 

(h)  Lind.,  518. 

(i)  Supra,  p.  481. 

{j)  Lind.,  517. 

(k)  Upon  the  question  what  is  a  step  in  the  proceedings,  see  Ives  v. 
Willans,  2  Ch.  (94)  478;  Bartlett  v.  ForcVs  Hotel  Co.,  W.  N.  (95)  69;  and 
as  to  the  case  ( f  a  counterclaim,  Chappell  v.  North,  2  Q.  B.  (91)  252. 
Upon  the  question  what  is  a  submission  under  the  Act,  see  Baker  v. 
Yorkshire,  etc.  Co.,  1  Q.  B.  (92)  144. 
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the  proceedings  in  an  action.  (I)   The  mere  fact  that  a  plaintiff  Return  of 
seeks  by  his  action  a  return  of  any  premium  he  may  have  P^^™"^™* 
paid  on  entering  into  a  partnership  will  not  of  itself  prevent 
the  Court  from  making  the  order ;  (m)  but  the  rule  would 
appear  to  be  otherwise,  where  the  parties  are  at  issue  on  the 
question  whether  or  not  there  ought  to  be  a  dissolution  of  the 
partnership,  (n)      In  Be   Carlisle   (o)  the  main  question    in  Question  of 
dispute,  being  one  of  law,  North,  J.,  ordered  the  application  Ij, 
to  stand    over   until    the   defences  should   be   delivered; —  J!2::f^-^^-?2r^  7' 
with  a  view  to  deciding  that  question  in  the  first  instance,  /  <  ■^  ^^v 
and    to    considering    whether   there   would"  afterwards   re- 
main   any   question   of  figures   proper   to    be    referred   to 
arbitration. 

If  it  is  necessary  to  appoint  a  receiver,  such  an  appoint-  Keceiver. 
ment  may  be  made  accordingly ;  and  all  proceedings  in  the 
action  may  be  directed  to  be  stayed  except  for  the  purpose 
of   giving  effect  to   the   order   for   the   receiver,    and  with 
general  liberty  to  apply,  (p) 

The  High  Court  has  jurisdiction  to  grant  an  injunction.  Injunction  to 
restraining  a  defendant  from  proceeding  to  arbitration,  where  arbitration, 
the  justice  of  the  case  so  requires ;  (5)  and  also  to  restrain 
an  arbitrator  or  umpire  not  duly  appointed,  from  acting,  (r) 
The  County    Court  has  the  like  power  in  actions   coming 
within  the  terms  of  s.  67  of  the  Act  of  1888. 

The  right  to  have  a  partnership  wound  up  by  the  Court  Statute  of 
is  subject  to  the  limitation  of  six  years  imposed  by  the  ""'  *  '*"^^* 
Statute  of  21  Jac.  1,  c.  16,  as  qualified  by  the  Mercantile 
Law  Amendment  Act,  1856  (c.  97),  s.  9.  The  Statute  has 
no  application  to  a  claim  between  the  partners,  so  long  as 
the  partnership  continues,  (s)  But  it  begins  to  run  fmrn 
the  time  when   the   partnership   has   ceased,    even   though 

Q)  Be  Carlisle,  44  Ch.  D.  200  ;  Hurlhatt  v.  Barnett,  1  Q.  B.  (93)  77.  ^««V 

(m)  Beliield  v.  Bourne,  1  Ch.  (94)  521. 

(n)  JopUn  V.  Postlethwaite,  61  L.  T.  629 ;  Turnell  v.  Sanderson,  W.  N. 
(91)71. 

(0)  Supra ;  see  also  Denton  v.  Legge,  W.  N.  (95)  46. 

(p)  Pini  V.  Boncoroni,  1  Ch.  (92)  633 ;  Law  v.  Garrett,  8  Ch.  Div.  26. 

(q )  Kitts  V.  Moore,  1  Q.  B.  (95)  253 ;  see  also  Farrar  v.  Cooper,  44 
Ch.  D.  323. 

(r)  Pescod  v.  P.,  58  L.  T.  76. 

(s)  Barton  v.  North,  etc.  Co.,  38  Ch.  D.  463.     As  to  the  circumstances  Payment  of 
under  which  a  retiring  partner  will  be  disentitled  to  the  benefit  of  the  interest ; — 
Statute  of  Limitations  (under  the  Mercantile  I-aw  Ameudment  Act,  1856,  18  &  19  Vict. 
c.  97,  8.  14),  on  payment  of  interest  on  a  debt  by  the  continuing  partners,  c.  97,  s.  14. 
see  Be  Tucker,  3  Oh.  (94)  429,  C.  A.     O  ^^ 
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assets  whicli  would  have  been  comprehended  in  a  general 
account  of  the  partnership  transactions,  have  been  received 
within  six  years  before  the  commencement  of  the  action  (t). 


General  rule 
as  to  parties, 


Shares  in 

ascertained 

sum. 


Section  VI. — Parties  to  Action  ; — Practice,  (u) 

The  general  rule  as  to  parties  to  actions  in  the  Chancery 
Division  for  dissolution  and  account  is  that  all  the  partners 
within  the  jurisdiction  must  be  parties,  and  that  the  repre- 
sentatives of  deceased  partners  must  also  be  parties,  if  they 
have  any  interest  in  the  partnership  accounts,  (y)  A  like 
rule  applies  in  the  County  Court. 

But  although  in  an  action  for  obtaining  payment  of  a  pro- 
portion of  an  unascertained  sum,  all  the  persons  interested 
in  that  sum  must,  as  a  general  rule,  be  parties,  yet,  where 
the  sum  to  be  divided  is  ascertained,  and  the  shares  into 
which  it  is  to  be  divided  are  also  ascertained,  an  action  for 
the  payment  of  one  of  those  shares  may  be  maintained, 
without  making  the  persons  interested  in  the  other  shares 
parties,  (w) 
Proceedings  up  The  proceedings  in  a  partnership  action  up  to  the  trial 
to  trial.  -^m  y,Q  in  accordance  with  the  rules  stated  in  the  earlier  part 

of  this  work,  (x) 

When  the  partnership  is  admitted,  and  the  accounts  are 
the  only  matters  in  dispute  between  the  parties,  an  order  for 
taking  the  usual  accounts  may  be  obtained  under  0.  12,  r.  10, 
without  waiting  for  the  trial,  (y)  The  application  should 
be  supported  by  affidavit  verifying  the  allegations  in  the 
Particulars  of  Claim,  (z) 

(0  Knox  V.  Gye,  L.  K.  5  H.  L.  673;  Ee  Sharpe,  1  Ch.  (92)  166.  Com- 
pare Noyes  v.  Crawley,  10  Ch.  D.  31,  where  a  balance  had  been,  in  the 
final  account  of  a  dissolved  partnership,  admitted  to  be  duo  to  the 
plaintiif ;  see  also  s.  43  of  the  Partnership  Act,  1890,  supra.  Upon  the 
question  when  laches  will  afford  a  good  defence,  see  Liml.,  469  et  seq. ; 
Barher  v.  MackrelJ,  12  Ch.  Div.  544;  and  as  to  laches  in  cases  of  fraud  or 
mistake,  and  o;enerally,  see  supra,  pp.  756-758. 

(w)  See  supra,  pp.  29,  109. 

(»)  Lind.,  463. 

(w)  lb. ;  see  also  s.  43,  supra. 

(a;)  See  supra,  pp.  32-72.  The  action  should  be  commenced  in  the 
Court  within  the  district  of  which  the  partnership  business  was  or  is  being 
curried  on;  C.  C.  Act,  1888,  s.  75  (4),  supra,  pp.  9,  10. 

(?/)  See  supra,  pp.  90,  91 ;    and  compare  last  direction  in  Precedent 
No.  56,  supra,  p.  403. 
;      (z)  For  form  of  application  compare  Precedents  3,  4,  at  the  end  of  this 
Chapter  with  No.  2,  supra^  p.  31. 


Accounts  and 
inquiries. 


Laches. 


Court  in 
which  action 
to  be  com- 
menced. 

Accounts,  etc. 
— application. 
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It  will,  however,  be  necessary  in  some  cases,  to  apply  to  Interlocutory 
the  Court  before  the  trial  for  an  injunction,  for  the  appoint-  ''P^  "^^  '°'^^' 
ment  of  a  receiver,  or  of  a  receiver  and  manager,  or  for  an 
order  directing  the  payment  of  money  into  Court ;  and  when 
an  injunction  has  been  granted  before  the  trial,  it  will, 
if  the  circumstances  so  require,  be  made  perpetual  at  the 
trial. 

The  Court  will  grant  an  injunction  to  restrain  the  breach  Misconduct ;— . 
by  a  partner  of  any  of  the  stipulations  contained  in  the 
articles  of  partnership,  when  the  breach  is  so  important  in 
its  consequences  as  to  entitle  the  party  complaining  to  a 
dissolution.  An  injunction  will  also  be  granted  on  the 
ground  of  misconduct  independently  of  contract ;  but  the 
misconduct  must,  in  such  case,  be  of  such  a  nature  as  to 
destroy  the  mutual  confidence  which  ought  to  subsist  be- 
tween the  partners,  (a)  An  injunction  will  be  granted 
where  a  partner  raises  money  on  the  credit  of  the  partner- 
ship for  his  own  private  purposes.  (6) 

Where  articles  of  partnership  provide  that  the  business  Carrying  on 
shall  be  carried  on  at  such  place  as  the  partners  may  agree  business  at 
upon,  one  of  the  partners  will  as  a  rule,  be  entitled  to  an  agreed  upon, 
injunction  which  will  in  effect  restrain  the  other   partner 
from  carrying  on  the  same  at  a  place  not  agreed  upon,  if  he 
should  attempt  so  to  do.  (c) 

The  Court  will  also  grant  an   injunction   to  restrain   a  Collecting 
partner   from   collecting   debts   due  to  the  partnership,  or    ^    '"'  ^  ^' 
intermeddling  with  the  assets  thereof,  where  he  has  shown 
himself  uufit  to  be  trusted  therewith,  and  when  the  circum- 
stances so  require,  to  restrain  him  from  negotiating  bills  of 
exchange  or  promissory  notes,  (^d) 

If  the  partnership  has  been  dissolved,  the  appointment  of  When  receiver 
a  receiver  is  almost  a  matter  of  course,  (e)     The  appointment  appointed ; 
will  be  made  against  a  partner  guilty  of  a  breach  of  duty,  or  partnership, 
of  the  partnership  contract,  as  by  continuing  to  trade  with 

(a)  Smith  V.  Jeyes,  4  B.  506 ;  Goodman  v.  Wliitcomb,  1  J.  &  W.  593. 

(b)  Marshall  v.  Colman,  2  J.  &  W.  268.  In  Hall  v.  H.,  3  M.  &  G.  81, 
an  injunctiou  was  granted  restraining  the  defendant  from  applying  any 
of  the  moneys  and  eifects  of  the  partnership  otherwise  than  in  the 
ordinary  business  thereof,  and  also  from  obstructing  or  interfering  with 
the  pl;iintiti"iu  the  exercise  of  his  rights  under  the  articles. 

(c)  Clemf.nts  v.  Norris,  8  Ch.  Div.'l29. 

(d)  Hood  V.  Aston,  1  Kuss.  412. 

(e)  Lind.,  534,  approved  by  Stirling,  J.,  in  Pint  v.  Roncoroni,  1  Cb. 
(92)  637. 
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the  joint  effects  on  his  separate  account ;  (/)  hut  the  receiver 
must  carry  on  the  business  for  the  purpose  of  winding  it  up ; 
and,  if  appointed  at  the  instance  of  the  plaintiff,  be  must  not 
pledge  the  defendant's  credit,  {g) 

When  the  partnership  is  subsisting,  a  special  case  for  the 
appointment  of  a  receiver  must  be  made  :  and  the  Court  is 
often  placed  in  some  difficulty  when  an  application  is  made 
for  that  purpose.  On  the  one  hand,  if  it  grants  the  applica- 
tion, the  effect  is  to  put  an  end  to  the  partnership  which 
one  of  the  parties  may  claim  a  right  to  have  continued ;  and, 
on  the  other  hand,  if  it  refuses  the  application,  it  leaves  one 
partner  at  liberty  to  go  on  with  the  partnership  business,  at 
the  risk,  and  perhaps  to  the  great  loss  and  prejudice  of  the 
dissenting  party,  (h)  The  appointment  will  be  made  against 
partners  who  seek  to  exclude  any  of  their  co-partners  from  a 
just  share  in  the  management  of  the  business  ;  {%)  or  against 
partners  guilty  of  such  serious  breaches  of  the  articles  as 
would  entitle  another  partner  complaining  to  a  judgment  for 
dissolution ;  (y)  or  of  misconduct  of  such  a  nature  as  to 
destroy  the  mutual  confidence  which  ought  to  subsist 
between  the  partners ;  (Jc)  or  against  a  jDartner  who  has  been 
guilty  of  such  fraud  or  misrepresentation  as  would  enable 
the  party  complaining  to  have  the  partnership  contract 
rescinded ;  (Z)  also  where  partnership  assets  have  been  lost 
by  breach  of  duty  by  partners  or  other  persons  having  the 
control  of  the  partnership  property,  (m)  The  appointment 
will  not  in  general  be  made  before  the  trial,  unless  a  dissolu- 
tion is  claimed  in  the  action ;  (n)  and  moreover  the  moving 
party  must  show  a  prima  facie  case  for  obtaining  a  dissolu- 
tion at  the  trial,  (o) 

The  representative  of  a  deceased  partner  is  not  entitled, 
in  absence  of  some  special  reason,  to  have  a  receiver  ap- 
pointed against  the  sole  surviving  partner ;  (j?)  but  the  rule 


(/)  Harding  v.  Glover,  18  Ves.  281. 

ig)  Sargant  v.  Read,  1  Ch.  D.  603. 

(7t)  Madgioich  v.  Wimble,  6  B.  500. 

(«')   ^Yilson  V.  Greemvood,  1  Sw.  481. 

(j)  See  s.  35  (d)  of  the  Partnership  Act,  1890,  supra. 

(fc)  Smith  V.  Jeyes,  4  B.  506  ;  Goodman  v.  Whitcomb,  1  J.  &  W.  593. 

(I)    See  s.  41,  supra. 

(m)  Evans  v.  Coventry,  5  D.  M.  &  G.  918. 

(n)  Roberts  v.  Eberhardt,  Kay,  148. 

(o)  Baxter  v.  West,  28  L.  J.  Ch.  169. 

(p)  Davis  V.  Amer,  3  Dr.  64. 
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is  otiierwise  when  all  the  partners  have  died,  (q)  The  sur- 
viving  pai'tner  is  entitled  as  of  course  to  have  a  receiver 
appointed  acjainst  the  representatives  of  a  deceased  partner, 
or  against  the  trustee  of  a  bankrupt  partner  who  improperly 
interferes  with  the  collection  by  the  solvent  partner  of  debts 
due  to  the  firm ;  (r)  and  the  representative  of  a  deceased 
partner  will  be  entitled  to  have  a  receiver  appointed  against 
the  siirviving  partner,  if  he  insists  upon  wrongfully  carry- 
ing on  the  business  with  the  assets  of  the  deceased  partner,  (s) 
or  is  guilty  of  undue  delay  in  winding  up  the  business.  (<) 

When  one  of  several  partners  becomes  bankrupt,  the  Right  of 
solvent  partner  is  entitled  to  wind  ujd  the  partnership  ^°  ^ "^^ ^^uu  ^^^ 
affairs;  and  the  usual  course  where  disputes  as  to  the 
management  of  the  partnership  affairs  arise  between  the 
trustee  of  a  bankrupt  partner  and  the  solvent  partners,  and 
there  is  no  reason  for  distrusting  the  latter,  is  for  the  Court 
to  appoint  one  of  such  partners  receiver  of  the  partner- 
ship property,  directing  him  to  give  security,  to  pass  his 
accounts,  and  to  furnish  proper  accounts  to  the  trustee,  and 
allow  him  at  all  reasonable  times  to  inspect  the  partnership 
books,  (u) 

The  Court  will  not  in  general  appoint  a  receiver  before  Partnership 
the  trial  when  the  existence  of  the  partnership  is  disputed.  (?;)    ^"^^  ^  ' 

When  it  is  important  that  the  carrying  on  of  the  business  Plaintiff 
should  not  be  interrupted,  the  Chancery  Division  will  some-  ^^^®'^^^'  ®  ^• 
times,  if  the  circumstances  justify  such  a  course,  allow  the 
plaintiff  to  carry  it  on  until  the  receiver  be  appointed,  he 
undertaking  to  proceed  with  all  possible  speed  to  obtain  the 
appointment,  or  give  the  plaintiff  or  moving  party  leave  to 
propose   himself  as  receiver;    but  neither  of  these   courses 

iq)  Philips  V.  Atlnnson,  2  Bro.  C.  C.  272. 

(r)  Freelnnd  v.  Stansfeld,  2  Sm.  &  G.  483  ;  compare  Fraser  v.  Kershaw, 
2  K.  &  J.  496. 
'  (s)  Madgwick  v.  Wimble,  6  B.  495. 

(0  Baldwin  v.  Booth,  W.  N.  (72)  229. 

(m)  Collins  V.  Barker,  1  Ch.  (93)  584,  approving  of  statement  in  Lind., 
6tli  ed.,  p.  670      lu  this  case  the  solvent  partner  was  appointed  both 
receiver  and  iiiannger;  and  it  was  directed  that  his  remuneration  should  Remuneration, 
be  settled  in  Ctiambers. 

{v)  Fairhurn  v.  Pearson,  2  M.  &  G.,  144 ;  Peacock  v.  P.,  16  Ves.  49 ; 
Chapman  v.  Beach,  1  J.  &  W.  594 ;  Rock  v.  Matheios,  2  D.  G.  &  Sm.  227 ; 
Walker  v.  Hirsch,  27  Ch.  Div.  460.  But  see  Longhottom  v.  Woodhead,  83 
L.  T.  Jo.  423,  where  Charles,  J.,  as  Vacation  Judge,  continued  an  injunc- 
tion, and  directed  a  reference  to  Chambers  for  the  appointment  of  a 
receiver,  on  the  ground  that  the  partnership  assets  were  in  jeopardy. 
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will  be  adopted  except  under  very  exceptional  circumstances, 
if  the  defendant  or  respondent  objects,  (w) 

The  effect  of  appointing  a  receiver  is  to  stop  the  business 
of  the  partnei  ship.  The  receiver  collects  the  debts  and  sells 
the  stock  and  othet  assets ;  and  then  under  the  order  of  the 
Court,  the  debts  are  liquidated,  and  the  balance  divided 
between  the  partners.  If  it  is  desired  to  continue  the  trade 
at  all,  it  is  necessary  to  appoint  a  manager  or  a  receiver  and 
manager.  He  can  buy  and  sell  and  carry  on  the  business  («) 
and  he  is,  as  a  rule,  personally  liable  under  contracts  entered 
into  by  him.  (?/) 

When  in  cases  other  than  those  of  bankruptcy,  no  imputa- 
tion is  made  against  the  only  partner  actually  carrying  on 
the  business,  he  will  in  general  be  appointed  receiver  and 
manager,  but  in  most  cases  without  salary.  (2)  The  manager 
need  not  necessarily  be  the  same  person  as  the  receiver  ;  but 
it  is  in  general  a  saving  of  expense  that  the  person  appointed 
receiver  should  also  be  the  manager. 

The  Court  will  appoint  a  receiver  and  manager  where  it  is 
necessary  so  to  do,  in  order  to  preserve  the  assets,  e.g.  where 
the  business  has  to  be  sold  as  a  going  concern,  and  there 
is  a  considerable  amount  of  stock  to  be  worked  up  for  the 
purpose  of  sale,  or  where  there  are  works  to  be  executed 
according  to  existing  contracts,  (a)  If  any  difficulty  arise 
in  the  management,  e.g.  as  to  payment  of  wages,  or  the 
making  of  purchases  for  the  purpose  of  completing  the 
contracts,  the  plaintiff  or  party  at  whose  instance  the 
manager  has  been  appointed,  should  apply  to  the  Court  with 
a  view  to  the  protection  of  the  manager.  (&) 

A  receiver  has  no  powers  which  the  party  at  whoee  in- 

(w)  Be  Lloyd,  12  Ch.  Div.  451 ;  see  also  Pini  v.  Roncoroni,  1  Ch.  (92) 
638  ;  Collins  v.  Barker,  1  Ch.  (93)  584. 

(x)  Be  Manchester,  etc.  Co.,  14  Ch.  Div.  653.  In  Bailey  v.  Ford,  13 
Sim.  495,  the  affairs  of  a  partnership  being  hopelessly  embarrassed,  and 
daily  growing  worse,  the  Court,  on  motion  before  the  liearing,  appointed 
a  person  to  sell  the  business,  to  collect  the  debts  due  to  and  to  satisfy  the 
demands  on  the  partnership. 

(y)  Burt  y.  Bull,  1  Q.  B.  (95)  276. 

(2)  See  observations  on  s.  38  of  the  Partnership  Act,  1890,  supra. 

(a)  Taylor  v.  Neate,  39  Ch.  D.  538. 

(b)  lb.,  where  it  was  by  consent  ordered  that  the  manager  to  be 
appointed  should  not  enter  into  new  contracts  involving  a  liability  of 
more  than  £200  without  tlie  consent  of  the  partners,  or  the  sanction  of  the 
Judge.  In  Bartlett  v.  West,  etc.  Co.,  3  Ch.  (93)  437,  a  receiver  and 
manager  was  appointed  of  the  undertaking  of  a  tramways  company 
incorporated  by  Act  of  Parliament. 
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stance  he  has  "been  appointed  cannot  exercise  ;  and  therefore 
the  Court  cannot,  iu  ahsence  of  special,  authority  from  the 
co-partners  or  evidence  of  a  special  course  of  dealing,  confer 
on  the  receiver  power  to  accept  shares  in  a  company  (even 
though  fully  paid  up)  in  satisfaction  of  a  debt  due  to  a 
partnership  firm,  (c) 

The   Court  will   not   in    general   appoint  a  receiver  and  Receiver,  etc., 
manager  except  with  a  view  to  wind  up  the  partnership  ^"  wind-up*-— 
business.     An  interim  receiver  and  manager  may,  however,  interim 
be  appointed  before  the  trial,  even  where  no  dissolution  is  '^<^^''^®''- 
claimed,  if  such  a  course  is  necessary  in  order  to  prevent  the 
misconduct   of  one   of    the   partners    from   destroying    the 
business,  (d) 

An  application  for  a  receiver,  or  for  an  injunction  may,  if  When  applica- 
the  right  thereto  is  incident  to  or  arises  out  of  the  relief  ^ajJTy' 
sought    in    the    action,   be   niade   either    by   the    plaintiff  defendant, 
or   the    defendant   before   the  trial.      In   other  cases   a   de- 
fendant  must,  before  making   any  such  application,  either 
deliver  a  counterclaim,  or  commence  a  fresh  action,  (e)     The 
application  may  be  made  by  the  defendant  in  the  original 
action,  notwithstanding  that  the  plaintiff  has  already  served 
notice  for  the  like  purpose ;  and  in  such  case  one  order  will 
be  made  on  the  two  applications ;  but  the  conduct  of  the 
proceedings  will  in  general  be  given  to  the  plaintiff.  (/) 

The  appointment  of  a  receiver  of  the  partnership  assets  Effect  of  ap- 
operates  as  an  injunction;  and  restrains  all  the  partners -jjjm^g^jQjj'gjp^ 
from  receiving  money  which  the  receiver  is  intended  to  get 
in,  and  from  interfering  with  the  business,  {g)  Hence  the 
misconduct  of  one  partner  may  afford  ground  for  the  granting 
of  an  injunction,  though  no  case  be  made  out  for  the  appoint- 
ment of  a  receiver ;  so  that  it  is  sometimes  more  difficult  to 
obtain  the  appointment  of  a  receiver  than  an  injunction 
against  one  of  the  partners.     On  the  other  hand,  there  may 

(c)  Niemann  v.  N.,  43  Ch.  Div.  198. 

(d)  Hall  V.  H.,  3  M.  &  G.  91.     The  amount  of  a  receiver's  remunera-  Amount  of 
tion   depends   on    the   circumstances   of  each   case.      In   the    Cliancery  remuneration. 
Division  three  per  cent,  is  allowed  on  large  amounts ;  five  per  cent,  has 

been  recently  allowed  on  a  sum  just  under  £11,000;  while  in  rare  cades 
ten  per  cent,  has  been  allowed :  see  Prior  v.  Bagster,  57  L.  T.  760. 

(e)  Carter  v.  Fey,  2  Ch.  (94)  541. 

(/)  Compare  R.  S.  C,  O.  50,  r.  6,  with  O.  12,  r.  5a,  of  July,  1892 ;  eee 
also  Sargant  v.  Read,  1  Oh.  D.  600 ;  see  also  supra,  pp.  73  et  seq. 

(g)  Baxter  v.  West,  28  L.  J.  Ch.  Iti9 ;  Helmore  v.  Smith  (No.  2),  35 
Ch.  Div.  454;  Re  Sartoris,  1  Ch.  (92)  22;  Brown  v.  Hutchinson,  1  Q.  B. 
(95;  739. 
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Form  272,  App. 


be  cases  where  the  Court  will  hesitate  simply  to  grant  an 
injunction  restraining  one  of  two  partners  from  intermeddling 
with  the  business ;  for  the  result  would  be  to  leave  the 
assets  under  the  sole  control  of  the  other  partner.  The 
Court  is  more  likely,  under  such  circumstances,  to  appoint  a 
receiver  than  to  grant  an  injunction. 

Where  partners  or  other  persons  standing  in  a  fiduciary 
relation  have  misconducted  themselves,  the  Court  may  grant 
an  injunction  as  well  as  a  receiver  in  order  to  mark  its  sense 
of  such  misconduct.  Qi) 

The  question  when  accounting  parties  will  be  ordered  to 
pay  balances  into  Court  and  the  practice  in  relation  thereto 
have  already  been  treated  of  in  the  Chapter  on  Administra- 
tion, (i)  A  partner  will  not  as  a  rule,  be  ordered  to  pay  into 
Court  a  sum  of  money  admitted  to  have  been  received  by 
him,  if  he  insists  that  the  ultimate  balance  will  be  in  his 
favour ;  but  the  case  is  otherwise  as  to  moneys  collected  by 
him  contrary  to  good  faith.  (/) 

The  simplest  form  of  judgment  for  a  partnership  account 
in  the  Chancery  Division  directs  that  an  account  be  taken 
of  the  partnership  dealings  and  transactions  between  the 
plaintiff  ftnd  the  defendant  from  a  given  date,  and  that  the 
amount  which,  upon  taking  such  account,  shall  be  certified 
to  be  due  from  either  of  the  parties  to  the  other  of  them  be 
paid  by  the  party  from  whom  to  the  party  to  whom  the 
same  shall  be  certified  to  be  due,  and  gives  liberty  to 
apply.  Qc) 

The  judgment  for  dissolution  and  accounts  (where  there 
are  only  two  partneis)  usually  contains  a  declaration  that 
the  partnership  subsisting  between  the  plaintiff  and  the 
defendant  ought  to  be  dissolved  as  from  a  day  named ;  an 
account  is  directed  of  all  dealings  and  transactions  between 
the  plaintiff  and  the  defendant,  and  an  inquiry  of  what  the 
assets  of  the  partnership  consist,  with  a  direction  that  no 
settled  account  is  to  be  disturbed,  also  for  a  sale  of  the  assets, 
and  if  necessary,  of  the  goodwill  of  the  business  as  a  going 
concern,  but  giving  liberty  for  proposals  to  be  made  in 
Chambers  for  the  purchase  of  the  business  by  either  party, 

Qi)  Evans  v.  Coventry,  3  Dr.  82;  5  D.  M.  &  G.  911. 
(i)  Supra,  pp.  310,  311. 
(  /)  Foster  v.  DonaU,  1  J.  &  W.  252. 

(k)  Lind.,  518.  Form  272,  App.,  is  not  a  common  form  applicable  to  all 
cases. 
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and  reserving  further  consideration,  with  liberty  to  apply.(Z) 

These  provisions  are  however  moulded  by  the  Court  to  meet 

the  circumstances  of  each  particular  case ;  and  if  the  interest  Interest  of  one 

of  one  partner  in  the  business  is  but  small,  an  inquiry  may  ^*^  ^  ^^^'^  ' 

be   directed  what   sum  would  represent  the   value   of  the 

business  (after  deducting  all  charges  thereon,  and  liabilities 

in  resf)ect  thereof)  if  sold  as  a  going  concern.     If  that  sum 

should  be  paid,  a  sale  may  be  avoided,  (m) 

If  the  partnership  has  not  been  dissolved  before  the  trial.  Date  of 
the  date  of  the  dissolution  will  be  the  day  when  the  judg-  ^dissolution, 
ment  is  pronounced,  and  not  the  day  of  the  issue  of  the 
summons,  (n)      If  the  dissolution  has  already  taken  place, 
and  the  circumstances  so  require,  the  declaration  may  be 
that  the  partnership  was  dissolved  on  a  specified  day  before 
the  judgment,  (o)     If  the  partnership  has  been  denied  by  Partnership 
any  of  the  partners,  the  declaration  as  to  dissolution  should  '*'^"'^'^* 
be  preceded  by  a  declaration  to  the  effect  that  a  partnership 
was  in  fact  constituted  between  the  partners. 

It  is  the  duty  of  the  Court,  when  dissolving  a  partnership  Terms  of 
on  equitable  grounds,  to  decide  upon  what  fair  terms  the  pi-emium  ' 
dissolution  should  be  made;(j?)  and  these  terms  should 
include  a  direction  for  the  return  of  the  premium  paid  by 
any  partner,  if  the  circumstances  so  require,  or  such  part 
thereof  as  the  Court  may  think  just.  If  no  such  direction 
be  given  at  the  trial,  it  cannot  in  absence  of  very  special 
circumstances  be  given  afterwards.  (</) 

The  proceedings  upon  the  accounts  before  the  Registrar  Proceedings 
are   commenced   by   summons   to   proceed :    and   upon   the  ^    '\ 

•^  1  '  r  Kegistrar  upon 

return  thereof,  directions  will  be  given  for  the  accounts  to  accounts, 
be  brought  in  and  verified ;  and  as  to  such  other  matters 
as  may  be  necessary ;  and  the  further  proceedings  will  be 
similar  to  those  already  explained  in  the  case  of  actions  for 
administration,  {f) 

(I)  Syers  v.  -S^.,  1  App.  183. 

(m)  lb.  _, 

in)  Lyon  v.  Tweddell,  17  Ch.  Div.  529.    ^  "^-Z 

(o)  Sue  Jones  v.  Lloyd,  18  Eq.  271,  where  it  was  held  that  a  notice  to  Notice  to 
dissolve  cannot  be  withdrawn  without  the  consent  of  the  partner  to  whom  dissolve  ; — 
it  has  been  given  ;  also  s.  26  of  the  Act  of  IS'JO,  supra.  withdrawal  of. 

(  J))  lyyon  v.  Ticeddell,  17  Ch.  Div.  531 ;  Leljield  v.  Bourne,  1  Ch.  (91)  524. 

(q)  Edmonds  v.  Eohinson,  29  Ch.  D.  170. 

(r)  Supra,  pp.  324  et  seq. ;  see  p.  349,  n.  (<?).     As  to  the  jurisdiction  of  Additional 
the  Court  to  add  to  a  judgment  for  the  admmistration  of  the  estate  of  a  inquiries ; — 
deceased  partner  inquiries  as  to  partnership  dealings,  and  as  to  the  form  administration 

3  u  action; — fraud. 
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Section  VII. — Costs. 

The  costs  of  a  partnership  action  are  in  the  discretion  of 
the  Conrt ;  and  they  are  as  a  rule,  payable  out  of  the 
partnership  assets,  as  in  the  case  of  an  action  for  adminis- 
tration ;  (s)  but  if  the  assets  are  insufficient,  then  the  costs 
must  be  borne  by  the  partners  in  proportion  to  their  shares 
in  the  profits,  (t)  If,  however,  a  balance  be  found  due  from 
the  firm  to  one  of  the  partners,  it  must  be  paid  out  of  the 
assets  in  priority  to  the  costs  of  the  action,  {u)  These  rules 
apply  to  an  action  for  dissolution  on  the  ground  of  permanent 
insanity,  (v) 

Where  a  partnership  action  has  been  rendered  necessary 
by  the  negligence  or  other  misconduct  of  a  partner,  the 
Court  will  order  that  partner  to  pay  the  costs  of  the  action, 
so  far  as  they  have  been  occasioned  by  his  misconduct, 
including  the  costs  up  to  the  trial,  (w)  But  the  mere  fact 
that  a  particular  application,  e.g.  a  summons  to  vary  the 
Ee^istrar's  Certificate,  has  been  unsuccessful,  will  not 
prevent  the  Court  from  ordering,  if  it  should  consider  it 
just  and  proper  so  to  do,  that  the  costs  of  all  parties  to  the 
application  be  included  in  the  general  costs  of  the  action, 
and  be  paid  out  of  the  estate,  (x) 


Failure  to 
account. 


of  such  inquiries,  see  Barber  v.  Mackrell,  12  Cb.  Div.  536,  552  (moneys 
fiaudulcntly  retained). 

(s)  Hamer  v.  Giles,  11  Ch.  D.  942.  The  old  rule  was  to  allow  no  costa 
up  to  the  hearing.  Since  the  decision  of  that  case  the  general  rule  above 
stated  applies  to  the  whole  of  the  costs,  bolh  up  to  the  trial  and 
subsequently  thereto. 

(t)  Hamer  v.  Giles,  sujjra. 

(u)  Potter  V.  Jackson,  13  Ch.  D.  845  ;  Boss  v.  miite,  3  Ch.  (94)  326. 

(v)  Jones  V.  Welch,  1  K.  &  J.  765. 

(m))  Earner  v.  Giles,  11  Ch.  D.  942  ;  Norton  v.  BusseJl,  19  Eq.  343.  In 
this  latter  case  a  defendant  who  had  failed  to  furnish  an  account  after  being 
requested  in  writing  so  to  do,  was  ordered  to  pay  the  costs  up  to  the  hearing, 
thougii  the  bill  did  not  allege  that  anything  was  due  to  the  plaintiff ;  but 
the  answer  did  not  allege  that  nothing  was  due. 

(x)  Butcher  v.  Pooler,  24  Ch.  Div.  273. 
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PEECEDENTS. 

Particulars  of  Claim. 
1.  Claim  for  Dissolution  and  Account. 

1.  The  Plf.  and  the  Deft,  have  since  the  —  18—  carried  Pages 815-820 
on,  and  they  still  carry  on  in  partnership  the  business  of  —  ^,^*^'  ^'^^'  ^^'^' 
under  the  style  or  firm  of  —  at  — ,  in  the  County  of  — ,  and  ^^l^^^i^^' 
pursuant  to   certain  Articles   of  Partnership   dated  the  —  Judtrment, 
18 — ,  and  made  between  the  Plf.  of  the  one  part,  and  the  see  No.  3; 
Deft,  of  the  other  part  [and  upon  the  terms  that  they  shoiild  for  O.  F.  C, 
be  entitled  to  the   profits   of  the    same    business   in   equal        ^ 
shares ;  but  no  partnership  deed  or  written  agreement  has 

ever  been  entered  into  between  them]. 

2.  Disputes  and  differences  have  lately  arisen  between  the 
Plf.  and  the  Deft,  as  such  partners  as  aforesaid ;  and  it  has 
thereby  become  impossible  advantageously  to  continue  the 
said  partnership  business. 

3.  The  whole  of  the  stock,  credits,  and  property  of  the 
said  partnership  do  not  exceed  in  amount  or  value  the  sum 
of  £500. 

The  Plf.  claims  :— 

1.  A  dissolution  of  the  said  partnership. 

2.  To  have  an  account  taken  of  all  partnership 
dealings  and  transactions  between  the  Plf.  and  the 
Deft. ;  and  to  have  the  affairs  of  the  said  partnership 
wound  up. 

Conclusion  as  in  No.  25,  supra,  p.  384. 

2.  The  like  uith  Claim  for  an  Injunction  and  Receiver. 

1.  Adapt  No.  1,  j5ar.  1. 

2.  The  said   Articles  of  Partnership   provided  (inter  alia)  For  Inter- 
that  the  partnership  should    continue  for   the  term   of  —  locutory 
years  from  the  —  18  — ;  that  the  capital  thereof  should  con-  InJ""'-'t'o"'_ 
sist  of  the  sum  of  £ — ,  to  be  contributed  by  the  partners  f^^!  Qj?(Jgj.  ' 
equally,  that  the  profits  thereof  should  belong  to  the  partners  appointing 
in  equal  shares,  that  the  Deft,  should  devote  his  whole  time  receiver,  etc., 
and  attention  to  the  business  of  the  partnership  and  should  ^°-  ^^• 

not  engage  in  any  other  business,  and  that  each  of  the 
partners  should  be  entitled  to  draw  out  the  sum  of  £ —  per 
month  for  subsistence  moirey ;  but  that  with  this  exception, 
no  part  of  the  capital  of  either  partner  should  be  drawn  out 
of  the  business  without  the  consent  in  writing  of  the  other 
of  them. 

3  n  2 
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For  Judgment,  3.  The  Deft,  has  committed  the  following  breaches  of  the 
adapt  No.  12.  ^^\^  Articles  of  Partnership.  He  has  for  some  time  past 
systematically  neglected  the  business  of  the  partnership  ;  he 
has,  without  the  previous  knowledge  or  consent  of  the  Plf., 
drawn  the  whole  of  his  capital  out  of  the  same  business; 
and  the  Plf.  has  recently  ascertained,  and  it  is  the  fact,  that 
he,  on  the  —  18 — ,  and  without  the  knowledge  or  consent  of 
the  Plf.,  entered  the  employment  of  a  joint  stock  company 
called  —  as  their  manager  in  the  business  of  — ,  at  a  salary  of 
£ —  per  month  ;  and  he  continued  in  such  employment  until 
the  —  18—. 

4.  The  Deft,  has  received  several  sums  of  money  owing  to 
the  said  partnership ;  but  has  omitted  to  enter  the  same  in 
the  partnership  books.  He  has,  without  the  previous  know- 
ledge or  consent  of  the  Plf,  accejited  bills  of  exchange  in  the 
name  of  the  said  firm,  and  discounted  the  same,  and  applied 
the  moneys  received  by  him  in  respect  thereof  for  his  own 
private  purposes. 

5.  The  Plf.  has  sustained  considerable  damage  by  reason 
of  the  wrongful  acts  of  the  Deft,  hereinbefore  stated. 

6.  The  whole  of  the  stock,  etc.,  asAn  No.  l,par.  3. 

The  Plf.  claims  :— 

1  &  2.  Dissolution  and  Account  as  in  No.  1. 

3.  Damages  against  the  Deft,  for  the  aforesaid 
breaches  of  the  said  Articles  of  Partnership. 

4.  An  Injunction  to  restrain  the  Deft,  from  re- 
ceiving, collecting,  getting  in,  or  intermeddling  with 
the  assets,  property,  credits,  or  effects  of  the  said 
partnership  or  any  part  thereof  respectively  ;  or  adapt 
No.  16,  infra,  except  the  words  in  Italics. 

5.  I'he  appointment  of  a  receiver  and  manager. 

6.  Costs. 

Judgments  and  Orders. 

3.  Dissolution  and  Account ; — Simple  Form. 

Pages815-S20,      This  action,  etc.     See  No.  56,  supra,  p.  402.      This  Court 

828,  832,  833.  doth  declare  that  the  partnership  between  the  Plf.  and  the 

For  P.  C,         Deft,  in  the  Plf.'s  Particulars  of  Claim  mentioned  ought  to 

T^  OF  C       stand  and  be  dissolved  as  from  the  date  of  this  Judgment, 

No.  13.  '     '     [th.Q  —  18 — ]  and  doth  adjudge  the  same  accordingly;  and 

it  is  ordered  that  the  dissolution  thereof  as  from  that  date 

[day]  be  advertised  in  the  London   Gazette,  etc. ;  and  it  is 

ordered  that  an  account  be  taken  of  all  partnership  dealings 

and  transactions  between  the  Plf.  and  the  Deft.     And  it  is 

ordered  that  the  amount  which,  on  taking  the  said  account, 
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shall  be  certified  to  be  due  from  either  of  the  said  parties  to 
the  other  of  them,  be  within  one  month  from  the  date  of  the 
Eegistrar's  Certificate  to  be  made  in  pursuance  of  this  Judg- 
ment, paid  into  Court  by  the  party  from  whom  the  same 
shall  be  certified  to  be  due,  for  the  use  of  the  party  to  whom 
the  same  shall  be  certified  to  be  due,  or  And  it  is  ordered 
that  the  above  account  be  taken,  and  all  the  other  acts 
required  to  be  done  be  completed  before  the  —  18 — ,  and 
that  the  Eegistrar  do  certify  the  result  of  the  account,  and 
that  all  other  acts  are  completed,  and  have  his  Certifi- 
cate in  that  behalf  ready  for  the  inspection  of  the  parties  on 
the  - —  18 — ;(?/)  The  further  consideration  of  this  action 
[and  the  question  by  whom  the  costs  of  this  action  are  to  be  ^'^^ge  834. 
borne]  is  [are]  reserved  ;  and  either  of  the  parties  is  to  be 
at  liberty  to  apply  as  there  may  be  occasion,  (z) 

4.  Dissolution  and  Account,  with  Direction  for  Sale  as  a  Going 
Concern. 

Declaration    as  to   dissolution,   c&c.;    see  No.   3.     And  it  is  Pages  815-820, 
ordered  that  the  following  accounts  and  inquiries  be  taken  822,  823,  828, 
and  made,  namely,- — 1.  An  account  of  all  the  dealings  and  ^^^'  ^^^• 
transactions  between  the  Plf.  and  the  Deft,  as  co-partners ; 
2.  An  inquiry  of  what  the  credits,  property,  and  effects  now 
belonging  to  the  said  partnership  consist ;  and  any  settled 
account  is  hot  to  be  disturbed  [but  either  party  is  to  be  at  r.age  823. 
liberty  to  surcharge  and  falsify  any  items  in  the  balance  Liberty  to 
sheet  in  the  Plf.'s  said  Particulars  mentioned,  and  intituled,  surcharge  and 
"General  balance  sheet  of  Messrs.  — ,  from  —  18 — to  —  accounts 
18 — "]  ;    And  it  is  ordered  that  the  said  partnership  business 
wdth   the   goodwill  thereof,    and  the   property   and   effects 
belonging  thereto,    be  sold  as  a  going  concern   under   the 
direction  of  the  Eegistrar ;  And  it  is  ordered  that  either  of 
the  parties  not  having  the  conduct  of  the  sale  be  at  liberty 
to  lay  proposals  before  the  Eegistrar  for  the  purchase  of  the 
said  partnership  business,  goodwill,  property,  and  effects,  or 
any  part  or  parts   thereof,  or  to  bid  for  and  become  the 
purchaser    of    the    same    partnership    business,    goodwill, 
property,   and  effects,  or  of  any  part  thereof  respectively; 
And  it  is  ordered  that  the  above  accounts,  etc. ;  see  No.  3 ; 
[And  it  is  ordered  that  the  Deft,  do  pay  the  costs  of  the  Plf. 
of  this  Action  as  taxed  up  to  and  including  the  date  of  this 
Judgment   within  fourteen  days  after   taxation ;]    Adjourn 
further  consideration  : — Liberty  to  apiily. 

(y)  See  Form  No.  272,  App. 

(z)  See  Austin  v.  Jackson,  11  Cli.  D.  943  n. ;  also  supra,  p.  403,  No.  56. 
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5.  The  like  loitli  Declaration  of  PartnersTdp,  and  special 
Directions  when  Partners  Interest  is  small. 

Pages  797-800,  This  Court  doth  declare  that  under  the  terms  of  the  letter 
813,815-820,  of  the —  18 — ,  the  Plf.  became  entitled  as  a  partner  with 
the  Deft,  to  one-eighth  share  of  the  business  of  —  in  the  Plf.'s 
Particulars  of  Claim  mentioned,  and  of  the  profits  thereof, 
and  that  the  partner.^hip  between  them  was  dissolved  at  and 
from  the  —  18 — ,  («)  and  that  the  sum  of  £ —  mentioned  in 
the  said  letter  is  to  be  taken  as  capital  brought  by  the  Plf. 
into  the  said  partnership).  Advertisement  of  Dissolution,  see 
No.  3.  And  it  is  ordered  that  the  following  account  and 
inquiry  be  taken  and  made  namely,  1.  An  account  of  the 
receipts  and  payments  of  and  respecting  the  said  partnership 
business  and  of  the  profits  theieof  from  the  —  18 —  to  the 
—  18 — ,  and  of  what  is  coming  to  the  Plf.  for  and  in  respect 
of  his  one-eighth  part  thereof,  having  regard  to  the  sums 
which  he  has  already  received  on  account ;  2.  An  inquiry 
what  sum  would,  on  the  —  18 —  have  represented  the  Plf.'s 
one-eighth  share  in  the  value  of  the  said  partnership  business, 
if  it  had  been  then  sold  as  a  going  concern,  after  deducting 
all  charges  thereon,  and  all  liabilities  of  the  business ;  And 
it  is  ordered  that  on  payment  by  the  Deft,  into  Court  for  the 
use  of  the  Plf.,  within  a  time  to  be  fixed  by  the  Eegistrar,  of 
the  amount  coming  to  the  Plf  under  the  said  account  and 
inquii  y  numbered  1  and  2  respectively,  together  with  interest 
at  the  rate  of  £5  per  cent,  per  annum  from  the  —  18 —  until 
payment,  on  the  sum  which  shall  be  certified  to  be  due  to 
him  under  the  said  inquiry  numbered  2,  all  further  pro- 
ceedings in  this  action  be  stayed,  except  for  the  purpose  of 
enforcing  payment  of  the  costs  hereinafter  directed  to  be 
paid ;  Direction  as  to  Ber/istrars  Certificate,  etc. ;  Deft,  to  pay 
costs  up  to  judgment,  see  No.  4,  And  it  is  ordered  that  if  the 
Deft,  fail  to  pay  the  aforesaid  amount  and  interest,  the  said 
partnership  business  be  sold  as  a  going  concern :  And  it  is 
ordered  that  in  that  case,  eio,.,  purchase  money  to  he  paid  into 
Court,  and  adjourn  further  consideration,  see  Nos.  3,  4; — Liberty 
to  appjly  ;  compare  supra,  p.  412,  No.  75. 

6.  Dissolution  pursuant  to  Agreement. 

This  Court  doth  declare  that  the  partnership  existing 
between  the  Plf.  and  the  Deft,  as  in  the  Plf 's  Particulars  of 
Claim  mentioned,  ought  to  stand  and  be  dissolved  as  from 
the  —  18 — ,  and  pursuant  to  the  Agreement  of  the  —  18 — , 

(a)  Compare  No.  3,  sujpra 
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in  the  same  Particulars  also  mentioned,  and  doth  adjudge  the 
same  accordingly  ;  And  the  Plf.  by  his  Solicitor  sitbmitting 
to  account,  it  is  ordered  that  the  following  accounts  and  . 
inquiries  be  taken  and  made,  namely,  1.  An  account  of  all 
dealings,  etc. ;  see  No.  4,  Account  and  Inquiry  1  and  2. 
3.  An  account  of  all  moneys  received  and  paid  by  the  Plf. 
and  the  Deft,  respectively  under  or  by  virtue  of  the  said 
Agreement.  4.  An  inquiry  whether  the  Plf.  has  paid  or 
satisfied  the  debts  referred  to  in  clauses  2  and  3  of  the  said 
Agreement,  or  has  indemnified  the  Deft,  against  the  payment 
thereof  as  provided  by  clause  4  of  the  same  Agreement ;  and 
whether  the  Deft,  has  paid  any  of  the  said  debts ;  And  it  is 
ordered,  etc. ;  Direction  as  to  Begistrar's  Certificate,  etc. ; — 
Adjourn  further  consideration ;  with  Liberty  to  apply ;  see 
Nos.  3,  4. 

7.  Setting  aside  Settled  Accounts. 

This  Court  doth  declare  that  the  Plf.  is  not  bound  by  the  Pages  823, 
accounts  which  have  from  time  to  time  been  settled  between  834. 
him  and  the  Deft,  with  regard  to  the  dealings  and  transac- 
tions of  the  partnership  in  the  Plf.'s  Particulars  of  Claim, 
mentioned  from  the  — •  18 —  to  the  termination  of  such 
transactions,  except  as  respects  transactions,  etc.,  [Set  forth 
exceptions,  if  any']  and  that  such  accounts  ought  to  be  opened 
and  set  aside ;  and  it  doth  adjudge  the  same  accordingly ; 
Usual  directions.     See  No.  4. 

8.  Declaration  of  right  to  Purchase  Share. 

This  Court  doth  declare  that  the  Plf.  is  entitled  to 
purchase  the  half  share  of  the  Deft,  in  the  goodwill  of  the 
business  of  the  said  partnership  and  the  interest  of  the  Plf. 
in  the  Lease  of  the  business  premises,  and  in  the  moneys, 
debts,  and  effects  of  the  said  partnership  capable  of  valuation 
on  the  terms  and  under  the  provisions  of  Clause  —  of  the 
Deed  of  Partnership  dated  the  —  18 —  in  the  Plf.'s  said 
Particulars  mentioned. 

9.  Expulsion  of  Partner. 

This  Court  doth  declare  that  by  virtue  of  the  Notice  dated  Page  «13. 
the  —  18 — ,  in  the  Plf.'s  Particulars  of  Claim  mentioned,  the 
partnership  constituted  by  the  Articles  of  Partnership,  dated 
the  —  18 — ,  in  the  same  Particulars  also  mentioned,  was 
effectually  dissolved,  so  far  as  relates  to  the  Deft.  C.  D.  on 
the  —  18 — .  And  it  is  ordered  that  the  following  inquiries 
and  account  be  made  and  taken,  namely,  1.  An  inquiry  what 
was  the  amount  of  the  interest  of  the  Deft.  C.  D.  in  the 
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assets  of  the  said  partnership  on  the  —  18 — ,  in  accordanco 
with  Clause  —  of  the  said  Articles  of  Partnership,  and  the 
declaration  hereinbefore  contained,  and  what  is  due  to  the 
same  Deft,  in  respect  thereof,  having  regard  to  the  sums 
which  he  has  already  received  on  account ;  2,  An  inquiry 
what  sum  of  money  is  equal  to  a  proportionate  part  of  the 
share  of  the  Deft.  C.  D.  of  one  year's  profits  for  the  period 
between  the  —  18 —  and  the  ■ —  18 — -,  calculated  upon  the 
average  profits  as  provided  by  Clause  —  of  the  said  Articles 
of  PartnershijD,  and  the  declaration  hereinbefore  contained, 
and  what  is  due  to  the  same  Deft,  in  respect  thereof; — 
Directions  as  to  costs,  if  any  ; — Adjourn  further  consideration, 
etc. ;  See  Nos.  3,  4  ; — Liberty  to  apidy. 

10.  Inquiry  as  to  Premium. 

Page  819.  An  inquiry  what,  if  anything,  ought  to  be  returned  [paid] 

by  the  Deft,  in  respect  of  premium  for  entering  into  the  said 
partnership  with  the  Plf. ;  And  it  is  ordered  that  the  Deft, 
be  charged  in  the  accounts  hereinafter  directed  with  the 
amount  (if  any)  which  ought  to  be  so  returned  [paid]. 

11.  Declaration  as  to  Premium. 

Pao-e  819.  And  this  Court  doth  [further]  declare   that   the  Plf.  is 

entitled  to  a  return  of  the  sum  of  £ — ,  being  such  a  part  of 
the  premium  of  £ — •  in  the  Plf.'s  said  Particulars  mentioned 
as  bears  the  same  proportion  to  the  said  sum  of  £ —  as  the 
period  of  time  between  the  —  18 —  and  the —  18 — ,  (being 
the  day  on  which  the  term  of  seven  years  in  the  Agreement 
in  the  Plf.'s  said  Particulars  mentioned  would  have  expired,) 
bears  to  the  whole  term  of  seven  years ;  And  it  is  ordered, 
etc.,  as  in  last  Precedent. 

12.  Inquiry  as  to  Damages  for  breach  of  Partnership  Articles. 

For  P.  C.  -^^  inquiry  what  damages  have  been  sustained  by  the  Plf. 

adapt  No.  2.  by  reason  of  the  breaches  on  the  part  of  the  Deft,  of  the 
Partnership  Articles  in  the  Plf.'s  said  Particulars  mentioned  ; 
And  it  is  ordered  that  the  Deft,  do  within  one  month  after 
the  date  of  the  Eegistrar's  Certificate  to  be  made  pursuant 
to  this  Judgment  pay  into  Court  for  the  use  of  the  Plf.  the 
sum  which  shall  be  certified  to  be  the  amount  of  the  said 
damages ; — And  it  is  ordered  that  the  Deft,  do  pay  the  costs 
of  the  Plf.  of  this  Action  as  taxed  within  fourteen  days  after 
taxation  ; — Liberty  to  apply. 
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13.  Order  on  Further  Consideration. 

It  is  ordered  tliat  out  of  tlie  sum  of  £ —  in  Court  to  the  Pages  821, 822, 
credit  of  this  Action,  B.  v.  D.  {sliort  title  etc.),  and  any  ^'^^^  ^'^^^ 
interest  thereon,  the  sum  of  £ — -  be  paid  to  the  Plf,  being  -^^  '  ''  ^^^ 
the  amount  hj  the  Registrar's  said  Certificate  found  to  be 
due  to  the  Plf.  for  capital  and  interest  and  rent,  after 
deducting  the  sum  of  £ — ,  the  amount  found  to  be  due  from 
him  in  respect  of  improvements  of  the  messuage  situated, 
etc.,  in  which  the  said  partnership  business  has  been  carried 
on  ;  And  it  is  ordered  that  it  be  referred  to  the  Registrar  to 
tax  the  costs  of  the  Plf  and  the  Deft,  of  this  Action  ;  And  it 
is  ordered  that  out  of  the  balance  of  the  said  sum  of  £—  and 
interest,  after  payment  of  the  said  sum  of  £ — ,  the  said  costs 
of  tlie  Plf.  and  the  Deft,  or  any  such  apportionment  in 
respect  thereof  as  hereinafter  mentioned  be  paid  as  herein- 
after directed;  And  it  is  ordered  that  one  moiety  of  the 
ultimate  residue  if  any  of  the  said  money  and  interest  (the 
amount  thereof  to  be  certified  by  the  Registrar)  be  paid  to 
the  Plf. ;  And  it  is  ordered  that  the  other  moiety  of  the  said 
residue,  if  any,  (the  amount  thereof  to  be  certified  as  afore- 
said) be  paid  to  the  Deft. ;  But  if  the  balance  of  the  said 
money  in  Court  and  interest  shall  be  insufficient  to  pay  the 
said  costs  in  full,  then  it  is  ordered  that  the  same  balance 
be  apportioned  by  the  Registrar  rateably  between  the  Plf. 
and  the  Deft,  in  proportion  to  the  amounts  of  their  said 
costs  when  taxed  ;  And  it  is  ordered  that  the  amounts  so  to 
be  apportioned  be  certified.  And  it  is  ordered  that  the  said 
costs,  or  the  amounts  which  shall  be  apportioned  in  respect 
thereof  as  aforesaid  be  paid  as  follows,  namely,  see  supra, 
p.  427,  No.  106 ;  receiver  to  he  discharged  if  the  circumstances 
so  require;  see  supra,  p.  436,  No.  122;  Liberty  to  apply ; 
compare  No.  273,  App. 

14.  The  like  upon  the  Purchase  hy  a  Surviving  Partner  of  the 
Share  of  the  Deceased  Partner. 

It  is  ordered  that  it  be  referred  to  the  Registrar  to  tax  the  Page  821. 
costs  of  the  Plf  and  the  Deft,  of  this  Action  ;  And  it  is  ordered 
that  the  Deft,  do  pay  and  retain  such  costs  when  taxed  out 
of  the  partnership  assets,  and  deduct  the  same  from  the  sum 
of  £ — ,  being  the  excess  in  value  as  certified  by  the  Regis- 
trar's said  Certificate  of  the  assets  over  the  liabilities  of  the 
partnership  on  the  —  18 — ,  the  date  of  the  death  of  A.  B.  in 
the  Plf.'s  Particulars  of  Claim  named,  and  that  the  balance 
of  the  said  sum  of  £ — ,  after  deducting  such  taxed  costs,  be 
divided  into  equal  moieties,  and  that  there  be  deducted  from 
one  of  such  moieties  the  sum  of  £ —  (being  the  amount  of 
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the  excess  drawings  of  the  said  A.  B.  out  of  the  funds  of  the 
partnership,  as  appears  by  the  Account  A.  referred  to  in  the 
Eegistrar's  said  Certificate) ;  And  it  is  ordered  that  the  Deft. 
C.  D.  do  within  fourteen  days  after  such  taxation  as  aforesaid 
pay  into  Court  for  the  use  of  the  Plf.  a  sum  of  money  equal 
to  such  one  moiety  of  the  aforesaid  balance  after  such 
deduction  as  last  aforesaid,  together  with  interest  upon  such 
sum  at  the  rate  of  £ —  per  cent,  per  annum  from  the  said  — 
18 — ,  until  payment,  the  same  to  be  in  full  for  the  purchase 
by  the  Deft,  from  the  Plf.  of  the  share  of  the  said  A.  B.  in 
the  assets  of  the  said  partnership  ;  And  it  is  ordered  that  the 
Deft,  do  by  his  [loJien  there  are  several  partners,  their  joint  and 
several]  bond,  with  a  sufficient  penalty  indemnity  the  Plf. 
against  all  the  liabilities  of  the  said  partnership,  such  bond 
to  be  settled  by  the  Judge  in  case  the  parties  differ ;  Liberty 
to  apply;  See  Butcher  \. Pooler,  24  Ch.  Div.  273. 

15.    Action  by  Creditor  for  the  Administration  of  the  Estate  of  a 
deceased  Partner. 

Page  802.  It  is  ordered   that   the   following   accounts   and   inquiry 

[inquiries]  be  taken  and  made,  namely  (1)  An  account  of 
what  is  due  to  the  Plf.  and  all  other  the  creditors  of  the  said 
X.  Y.,  the  Testator  [Intestate]  in  the  Plf.'s  Particulars  of 
Claim  named,  distinguishing  the  debts  due  from  his  separate 
estate  from  the  debts  due  from  the  partnership  of — adapt 
remainder  of  Precedent  No.  56  or  58  in  Chapter  1,  supra,  pp. 
402-405,  as  the  circumstances  may  require — i.e.  if  No.  hi, p.  404, 
he  not  applicable. 

16.  Interlocutory  Injunction  to  restrain  Partner  from  collecting 
Debts  or  intermeddling  with  Assets,  etc.  (6). 

Pages 814,817,      Upon  application,  etc.,  see  supra,  p.  417,  No.  91,  until  judg- 
827-832.  ment  or  until  further  order  from  collecting,  receiving,  getting 

^or  1 .  0.,  see  -^^  ^^  intermeddling  or  dealing  with  any  debt  or  debts  due  or 
owing  to.  or  any  money  or  other  assets  of  the  partnership 
between  the  Plf.  and  Deft,  in  the  Plf.'s  Particulars  of  Claim 
mentioned;  and  from  drawing,  making,  accepting,  indorsing 
or  negotiating  any  cheque,  bill,  or  security ;  and  from  con- 
tracting any  debt,  and  from  making  or  entering  into  any 
promise,  agreement,  or  undertaking,  and  from  doing  or 
causing  to  be  done  any  act  whereby  the  said  partnership 
firm  can  or  may  in  any  manner  become  or  be  made  liable 
to  or  for  the  payment  of  any  sum  of  money,  or  the  per- 

Application  ('')  ^^^  ^^^°  supra,  p.  817,  n.  (c).     For  form  of  application,  sec  supra, 

^^  '       p.  31. 
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formance  of  any  contract,  promise,  or  undertaking ;  costs  of 
application  to  he  costs  in  the  Action ;  for  conclusion  see  supra, 
pp.  417,  418. 

17.  Injunction  to  restrain  Arbitrator  or  Umpire  from  acting. 

Upon  application,  etc.,  from  acting  as  arbitrator  or  umpire  Page  825, 
under  the  reference  to  arbitration  of  the  matters  in  difference 
between  the  Plf,  and  the  Deft,  as  provided  by  their  partner- 
ship  Articles  dated  the  —  18 — ;   direction  as  to  costs  ;  for 
conclusion  see  supra,  pp.  417,  418. 

18.  Order  appointing  Beceiver  and  Manager  (c^. 

Upon   application,   etc.    [And    the   Plf.   by   his   Solicitor  p.,ges 827-832. 
consenting   to  act  without   salary,] :    It  is  ordered   that  a 
proper  person  [the  Plf.,  upon  his    giving  security]  be  ap-  For  P.  C,  see 
pointed  [if  the  Plf.  be  the  trustee  of  a  banJcrupt  partner,  and  ^°-  2- 
the  circumstances  so  require  add  with  a  salary  to  be  fixed  by  Page  815 
the  Judge,]  to  receive,  collect,  and  get  in  the  debts  now  due  Page  8i3 
and    outstanding,    and    other  assets,    property,    and    effects 
belonging  to  the    partnership   business  carried  on  between 
the  Plf.  and  the  Deft,  under  the  Articles  dated  the  —  18 — , 
as  in  Plf.'s  Particulars  of  Claim  mentioned  and  to  manage 
and  carry  on  the   same  business  as  a  going  concern  until 
judgment    in   this    Action,    or   until    further   order,    [with 
liberty  to  act  forthwith ;  and  either  of  the  parties  is  to  be 
at  liberty  to  propose  himself  to  act  as  such  receiver  and 
manager  without  salary ;]  And  it  is  ordered  that  the  [Plf. 
and  the]  Deft,  do  deliver  over  to  [the  Plf.  as]  such  receiver 
and   manager,  all  the  stock-in-trade  and  effects  of  the  said 
partnership,    and  also  all  securities  in  the  hands  of  them 
or  either  of  them  [his  hands]  for  such  outstanding  partner- 
ship estate,   together  with   all   books    and   papers   relating 
thereto ;  And  it  is  ordered  that  such  receiver  and  manager 
[the  Plf..]  do  out  of  the  first  moneys  to  be  received  by  him 
pay  the  debts  due  and  to  become  due,  and  the  current  ex- 
penses  of  the  said  business,   And  it  is  ordered  that  such 
receiver  and  manager  \_if  the  Plf.  is  to  act  forthwith,  the  Plf. 
as  such  receiver  and  manager  do  on  or  before  the  —  18 — 
give  security  to  be  approved  by  the  Eegistrar,  and]  do  at 
such  times  as  shall  be  fixed  by  the  Eegistrar's  Certificate  of 
his  having  given  security,  leave  in  the  Eegistrar's  Chambers 
his  accounts  as  such  receiver  and  manager,  and  do  within 
fourteen  days  after  the  date  of  the  Eegistrar's  Certificate  of 
the  allowance  of  each  such  account,  pay  the  balance,  etc. ; 

(c)  See  also  Form  257,  App.,  and  minutes  of  order  in  Taylor  v.  Neate, 
39  Ch.  D.  545. 
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see  supra,  p.  193,  No.  2,  [if  the  Plf.  he  trustee  in  hanlcruptcy, 
and  the  Deft,  is  appointed  receiver,  add  if  necessary ;  And 
it  is  ordered  tliat  the  Deft,  do  fortliwith  furnish  to  the 
Plf.  proper  accounts  of  the  said  business  up  'to  the  date  of 
this  Order,  and  do  from  time  to  time  furnish  such  further 
accounts  as  the  Plf.  may  reasonably  require,  and  do  allow 
the  Plf.  at  all  reasonable  times  access  to  inspect  all  the  books 
and  papers  relating  to  the  partnership  business  ;]  Costs  of 
application  to  he  costs  in  the  Action. 

19.   The  like  with  order  staying  Action  under  s.  4  of  the 
Arbitration  Act,  1889  (c.  49). 

Pao-es824,825.  Upon  application  this  day  made  unto  this  Court  by  the 
Solicitor  for  the  Deft,  for  a  stay  of  proceedings,  and  upon 
application  this  day  made  unto  this  Court  by  the  Solicitor 
for  the  Plf.  for  a  receiver,  and  ujoon  hearing,  etc..  It  is 
ordered  that  except  for  the  purpose  of  the  Eeceivership 
Order  hereinafter  contained,  all  proceedings  in  this  Action 
be  staj^ed,  pursuant  to  section  4  of  the  Arbitration  Act 
1889,  the  matters  in  difference  therein  between  the  parties  to 
the  Action  having  been  agreed  to  be  referred  to  arbitration  ; 
And  the  Deft,  by  his  Solicitor  undertaking  to  act  without 
salary,  etc..  Deft,  appointed  receiver,  adapt  No.  18;  And  it  is 
ordered  that  the  costs  of  the  Action,  and  of  both  these 
applications  be  dealt  with  in  the  Arbitration; — Liberty  to 
apply. 

20.  Order  giving  liberty  to  levy  Execution  notwithstanding 
appointment  of  ^Receiver. 

Page  811.  It  is  ordered  that  notwithstanding  the  Order  dated  the  — 

18 — ,  whereby  A.  B.  of,  etc.,  was  appointed  receiver  [and 
manager]  of  the  partnership  business  lately  carried  on  by 
the  Plf.  and  the  Deft,  as  in  the  Plf.'s  Particulars  of  Claim  in 
this  Action  mentioned,  and  the  assets  belonging  thereto,  the 
Applicant  X.  Y.  be  at  liberty  to  levy  execution  in  respect  of 
the  said  Judgment  recovered  by  him  on  the  stock  in  trade, 
furniture  and  other  assets  of  or  belonging  to  the  said 
business. 

21.  Declaration  of  Charge  in  favour  of  Creditor  of  Firm. 

Patre  811  This  Court  doth  declare  that  the  said   X.   Y.  (execution 

creditor)  is  entitled  to*  a  charge  for  the  amount  of  his 
judgment  debt,  interest,  and  costs  recovered  against  the  firm 
by  judgment  dated  the  —  18 — ,  in  an  Action  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  Y.  v.  D.,  and  for 
the  costs  of  this  Application,  (such  costs  to  be  taxed  by  Eegis- 
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trar)  upon  the  assets  whicli  now  are  in  or  may  hereafter 
come  to  the  hands  of  the  Eeceiver  in  this  Action,  the 
Applicant  by  his  Solicitor  submitting  that  such  charge  shall 
be  dealt  with  in  such  manner  as  the  Judge  shall  direct,  the 
intention  of  the  Judge  being  to  preserve  to  the  Applicant 
such  legal  rights  as  he  would  have  had,  if  the  Sheriff  had 
seized  under  an  execution,  and  sold  on  this  day, 

22.  Order  charging  Pdrtner^s  Interest  ivith  amount  of  Judg- 
ment Debt  and  appointing  a  Receiver  under  the  Partnership 
Act,  1890,  s.  23. 

Upon  application  etc..  This  Court  doth  declare  that  the  Tages  809-811 
Plf.  is  entitled  to  a  charge  upon  the  interest  of  the  Deft. 
C.  D.  in  the  property  and  profits  of  the  business  carried  on 
by  him  in  partnership  with  E.  F.  as  aforesaid  for  the  sum  of 
£ — ,  the  amount  awarded  to  the  Plf.  by  his  Judgment  in 
this  Action  dated  the  —  18 — ,  with  interest  thereon  at  the 
rate  of  £i  per  cent,  per  annum  until  payment  ((Z)  ;  and  for 
his  costs  of  this  Action,  including  the  costs  of  this  Appli- 
cation ;  And  it  is  ordered  that  a  proper  person  [A.  B.  of  etc., 
upon  his  giving  security]  be  appointed  to  receive  the  share 
of  the  Deft,  in  the  profits  (whether  already  declared  or 
accruing),  and  all  other  money  which  may  be  coming  to 
the  Deft,  in  respect  of  the  same  partnership;  Directions  for 
receiver  if  named  to  give  security,  for  receiver  to  pass  his  accounts 
and  pay  his  balances  into  Court,  and  for  accumulation  ;  see  supra, 
p.  193,  No.  2.  (e) 

23.  Partnership  set  aside  on  the  ground  of  Misrepresentation, — 
with  Declaration  of  Lien. 

This  Court  doth  declare  that  the  partnership  entered  into  Page  820. 
between  the  Plf.  and  the  Deft,  by  the  Deed  dated  the 
—  18 — ,  in  the  Plf.'s  Particulars  of  Claim  mentioned,  was 
obtained  by  the  fraudulent  misrepresentation  of  the  Deft., 
and  that  the  same  Deed  ought  to  be  set  aside  and  delivered 
up  to  the  Plf.  to  be  cancelled,  and  doth  adjudge  the  same 
accordingly.  And  this  Court  doth  further  declare  that  the 
Deft.  C.  D.  is  bound  to  repay  to  the  Plf.  the  sum  of  £ — • 
being  the  amount  of  the  premiixm  paid  by  him  to  the  Deft, 
on  entering  into  the  said  partnership,  with  interest  thereon 
at  the  rate  of  £4  per  cent,  per  annum  (/)  from  the  date  of 

(d)  But  see  supra,  p.  725,  n.  (w). 

(e)  If  accounts  and  inquiries,  etc.,  be  directed  under  the  latter  part  of  Accounts,  etc., 
s.  23  (2)  of  the  Partnership  Act,  Precedent  No.  54  to  Chapter  IV.,  supra,  under  53  &  5i 
p.  652,  can  be  adapted.  Vic.  s.  23  (2). 

(/)  In  Mijmch,  v.  Beatson,  13  Ch.  D.  384,  Fry,  J.,  allowed  five  per  cent. : 
see  supra,  p.  495,  n.  (2). 
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the  said  Deed  to  the  time  of  repayment  thereof;  And  this 
Court  doth  further  declare  that  the  Deft.  C.  D.  is  bound  to 
indemnify  the  Plf.  against  all  the  outstanding  debts,  sums  of 
money,  and  liabilities  which  the  Plf.  has  become  or  may 
become  liable  to  pay  for  or  on  account  of  the  dealings  and 
transactions  of  the  said  partnership,  or  in  relation  thereto  ; 
And  it  is  ordered  that  the  following  accounts  and  inquiries 
betaken  and  made  namely,  (1)  An  account  of  such  outstand- 
ing liabilities,  debts,  and  sums  of  money  as  aforesaid;  (2)  An 
account  of  what  is  due  to  the  Plf.  in  respect  of  the  said  sum 
of  £ —  and  interest;  (3)  An  account  of  all  sums  of  money 
which  the  Plf.  has  already  paid  for  or  in  respect  of  the  debts, 
liabilities,  dealings,  and  transactions  of  the  said  partnership, 
with  interest  thereon  at  the  rate  of  £4  per  cent,  per  annum 
from  the  respective  times  when  the  same  were  advanced  or 
paid  by  the  Plf. ;  And  in  taking  the  said  accounts,  the  Plf. 
is  to  give  credit  for  all  moneys  drawn  by  him  on  account  of 
the  profits  of  the  said  partnership  business,  with  interest 
thereon  at  the  rate  of  £4  per  cent,  per  annum  from  the 
respective  times  when  the  same  were  drawn  out ;  and  this 
Court  doth  declare  that  the  Plf.  is  entitled  to  a  lien  on  the 
surplus  of  the  assets  of  the  said  partnership,  after  satisfying 
the  partnership  liabilities,  for  the  moneys  which  shall  appear 
to  be  due  to  him  from  the  Deft,  on  taking  the  accounts  here- 
inbefore directed,  and  for  his  costs  of  this  action,  with 
liberty  to  apply  to  enforce  the  same  by  sale  or  otherwise ; 
Deft,  to  pay  costs  up  to  trial  ;  see  No.  4,  supra  ;  Adjourn  further 
consideration,  etc. ;  See  Nos.  3,  4  ;  Liberty  to  apply. 


24.  The  like  where  Moneys  payable  to  Deft,  are  ascertained  at 

Trial. 

Adapt  declarations  contained  in  No.  23,  so  far  as  applicable  ; 
— And  it  appearing  that  the  Plf.  brought  into  the  partner- 
ship business  the  sum  of  £ — ,  as  his  capital,  by  the  instal- 
ments, and  at  the  dates  following,  namely,  £ —  on  the 
—  18 — ,  etc.,  and  that  he  also  paid  out  of  his  own  moneys  on 
or  before  the  —  18 — ,  the  further  sum  of  £ —  towards 
discharge  of  debts  and  liabilities  of  the  said  partnership, 
and  that  the  Plf.  has  drawn  out  or  received  on  account  of 
the  moneys  of  the  said  business  divers  sums  amounting 
altogether  to  £ — ,  at  various  times  between  the  —  18 — ■,  and 
the  date  of  this  Judgment,  both  inclusive.  This  Court  doth 
declare  that  the  Deft,  is  liable  to  repay  to  the  Plf.  the  sum 
of  £ — ,  being  the  balance  of  the  amount  of  the  said  sums  of 
£ —  and  £ — ,  with  interest  on  the  several  instalments  of  the 
said  sums  of  £ —  and  £ — ,  from  the  elates  on  which  the  same 
respectively  were  so  brought  in  or  paid  as  aforesaid,  to  the 
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date  of  this  Judgment,  at  the  rate  of  £4  per  cent,  per  annum, 
after  deducting  from  such  amount  the  said  sum  of  £ — ,  with 
interest  on  the  several  sums  in  which  the  same  was  so  drawn 
out  or  received  to  the  date  of  this  Judgment  at  the  like 
rate ;  And  it  is  ordered  that  the  Deft.  C.  D.  do  (m  or  before 
the  —  1 8 —  pay  into  Court  for  the  use  of  the  P^.  the  said 
sum  of  £ —  with  interest  thereon  at  the  rate  aforesaid  from 
the  date  of  this  Judgment  until  payment ;  Declaration  of  lien 
for  £ — ;  see  last  Precedent  ;  Deft,  to^tiy  costs  of  Action;  See 
No.  12  ;  Liberty  to  api^y. 


848 


THE   TRUSTEE  ACT,   1893. 


CHAPTEE  X. 

THE   TRUSTEE   ACT,    1893; — APPOINTMENT   OF   NEW   TRUSTEES  ;- 
VESTING   ORDERS. 


Jurisdiction.  Under  s.  67,  siib  s.  5  of  the  C.  C.  Act,  1888,  a  County  Court 
Judge  has  all  the  powers  and  authorities  of  a  Judge  of  the 
Chancery  Division  in  proceedings  under  the  Trustee  Acts, 
■where  the  trust  estate  or  fund  to  which  the  action  or  matter 
relates  does  not  exceed  in  amount  or  value  the  sum  of 
Trustee  Acts,  £500.  (a)  The  "  Trustee  Acts "  referred  to  in  this  sub- 
1850 and  1852.  ggction  were  the  Trustee  Act,  1850  (c.  60),  and  the  Trustee 
Extension  Act,  1852  (c.  55).  These  Acts  have  now  been 
repealed  by  the  Trustee  Act,  1893  (c.  53  amended  by  the 
Trustee  Act,  1894,  c.  10),  excej)t  in  so  far  as  they  relate  to 
lunacy  proceedings  in  Ireland.  .The  Acts  of  1850  and  1852 
were  passed  in  order  to  enable  parties  to  have  new  trustees 
appointed  by  the  Court  of  Chancery  on  application  in  a 
summary  manner,  and  without  instituting  a  suit  for  that 
purpose,  and  also  to  obtain,  where  the  circumstances  so 
required,  a  vesting  order  having  the  same  effect  as  a  convey- 
ance, assignment,  or  transfer  of  the  legal  estate  or  interest 
in  trust  or  mortgaged  property,  when,  by  reason  of  the  dis- 
ability or  incapacity  of  the  legal  owner  or  otherwise,  an 
ordinary  assurance  or  transfer  could  not  be  obtained.  Even 
after  these  Acts  came  into  operation,  and  until  the  passing 
of  Lord  Cranworth's  Act  (23  &  24  Vic.  c.  145)  in  1860,  (&) 
they  afforded  the  only  means  of  having  new  trustees 
appointed  without  suit,  in  cases  where  the  instrument  of 
triist  contained  no  power  for  that  purpose.  The  Statutory 
provisions  of  1860  were  amended  by  the  sections  of  the 
Conveyancing  Acts  referred  to  below;  and  these  sections 
have  been  repealed,  and  the  main  provisions  thereof  have 

(a)  See  supra,  p.  2. 
(6)  See  ss.  27,  28. 


23  &  24  Vic 
c.  145. 
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been  re-enacted  by  the  Trustee  Act,  1893,  the  full  title  of 

which  is   "  An  Act  to  consolidate  Enactments  relating  to 

Trustees."      Part    I.   of    this   Act   (ss.    1-9)    specifies    the  Divisions  of 

securities  on  which  trust  funds  may  be  invested,  and  deals  ^^'^  ^^^  °^ 

^  1893 

with    the    powers,    duties,    and    liabilities    of    trustees    in 

reference  to  investment ;  and  it  has  already  been  noticed  in 

Chapter  II.  on  Trusts,  (c)     Ss.  10-12  of  Part  II.  re-enact 

ss.  32-34  of  the  Conveyancing  Act,  1881,  as  amended  by  the 

corresponding  Acts  of  1882  (c.  39,  s.  5)  and  1892  (c.  13,  s.  6) 

as  to  the  appointment  of  new  trustees  otherwise  than  by  the 

Court,  and  the  power  of  a  trustee  to  retire.     The  remaining 

sections  of  Part  II.  (13-2-4)  contain  provisions  relating  to 

purchase  and  sale,  and  various  other  powers  and  duties  of 

trustees  which  have  also  been  noticed  in  Chapter  II.    Part  III. 

is  headed  "  Powers  of  the  Court "  and  is  subdivided  under 

the  headings  (ss.  25-41)  of  "  Appointment  of  New  Trustees 

and  Vesting  Orders,"  (d)  (s.  42)  "  Payment  into  Court  by 

Trustees,"  and  (ss.  43-46)  "  Miscellaneous."     The  remaining 

sections  are  comprised  in  Part  IV.  headed  "  Miscellaneous 

and   Supplemental."     S.  42  corresponds  with  the  Trustees 

Relief  Acts,  1847  and   1849,  and  is  treated  of  in  the  next 

Chapter  of  this  work.  .  , 

Section  I. — Appointment  of  New  Trustees  out  of  Court. 

(1.)  Where  a  trustee,  either  original  or  substituted,  and  S.  10. 
whether  appointed   by  a   Court   or   otherwise,  is   dead,  or  Power  of 
remains  out  of  the  United  Kingdom  for  more  than  twelve  appointing 
months,  or  desires  to  be  discharged  from  all  or  any  of  the  ^^''^  trustees. 
trusts  or  powers  reposed  in  or  conferred  on  him,  or  refuses  23  &  24  Vic. 
or  is  xmfit  to  act  therein,  (e)  or  is  incapable  of  actiny;  therein,  °-  ^'*^'  •'^-  -^- 

•  AA.    ^^   A\    Vir» 

then  the  person  or  persons  nominated  for  the  purpose  of  ,j  ^'o,  ' 
appointing  new  trustees  by  the  instrument,  if  any,  creating  /n  (2). 
the  trust,  or  if  there  is  no  such  person,  or  no  such  person 
able  and  willing  to  act,  then  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  personal  repre- 
sentatives of  the  last  surviving  or  continuing  trustee,  may, 
by  writing,  appoint  another  person  or  other  persons  to  be  a 
trustee  or  trustees  in  the  place  of  the  trustee  dead,  remain- 
ing out  of  the  United  Kingdom,  desiring  to  be  discharged, 

(c)  See  supra,  pp.  474  et  seq. 

(d)  Tiie  Act  applies  to  land  of  any  tenure  or  any  interest  therein,  as  ,(  r      i  m 
•well  as  to  stock  and  choses  in  action  :  see  s.  .50.  ^"  ' 

(e)  As  to  the   removal  of  trustees  for  misconduct  and  other  causes,  Removal  for 
including  bankruptcy,  see  supra,  p.  494.  misconduct. 

3  I 


850 


TEE   TRUSTEE  ACT,   1893. 


Increased 
numbei'. 

45  &  46  Vic. 
c.  39,  s.  5. 

Separate  set 
of  trustees. 
55  &  56  Vic. 
c.  13,  s.  6. 


Single 
trustees. 

44  &  45  Vic. 
c.  41,  s.  31 
(3)-(8). 


S.  11. 

Ketirement  of 
trustee. 

44  &  45  Vic. 
c.  41,  s.  32. 


refusing,  or  being  nnfit  or  being  incapable,  as  aforesaid. 
(2.)  On  the  appointment  of  a  new  trustee  for  tlie  whole  or 
any  part  of  trust  property — (a)  the  number  of  trustees  may 
be  increased ;  (/)  and  (b)  a  separate  set  of  trustees  may  be 
appointed  for  any  part  of  the  trust  property  held  on  trusts 
distinct  from  those  relating  to  any  other  part  or  parts  of  the 
trust  property,  notwithstanding  that  no  new  trustees  or 
trustee  are  or  is  to  be  appcjinted  for  other  parts  of  the  trust 
property,  and  any  existing  trustee  may  be  appointed  or 
remain  one  of  such  separate  set  of  trustees ;  or,  if  only  one 
trustee  was  originally  appointed,  then  one  separate  trustee 
may  be  so  appointed  for  the  first-mentioned  part ;  {(f)  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new 
trustee  where  only  one  trustee  was  originally  appointed,  or 
to  fill  up  the  original  number  of  trustees  where  more  than 
two  trustees  were  originally  appointed ;  V)ut,  except  where 
only  one  trustee  was  originally  appointed,  a  trustee  shall  not 
be  discharged  under  this  section  from  his  trust,  unless  there 
will   be  at    least  two  trustees  to  perform    the   trust;    and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust 
property,  or  any  part  thereof,  jointly  in  the  persons  who  are 
the  trustees,  shall  be  executed  or  done.  (3.)  Every  new 
trustee  so  appointed,  as  well  before  as  after  all  the  trust 
property  becomes  by  law,  or  by  assurance,  or  otherwise, 
vested  in  him,  shall  have  the  same  powers,  authorities,  and 
discretions,  and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust.  (4.)  The  provisions  of  this  section 
relative  to  a  trustee  who  is  dead  include  the  case  of  a  person 
nominated  trustee  in  a  will  but  dying  before  the  testator, 
and  those  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section.  (5.)  This  section  applies  only  if 
and  as  far  as  a  contrary  intention  is  not  expressed  in  the 
instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained.  (6.)  This  section  applies  to  trusts 
created  either  before  or  after  the  commencement  of  this  Act. 

(1.)  Where  there  are  more  than  two  trustees,  if  one  of 
them  by  deed  declares  that  he  is  desirous  of  being  discharged 
from  the  trust,  and  if  his  co-trustees  and  such  other  person, 
if  any,  as  is  empowered  to  appoint  trustees,  by  deed  consent 
to  the  discharge  of  the  trustee,  and  to  the  vesting  in  the 
co-trustees   alone   of  the   trust   property,   then  the   trustee 

(/)  See  Be  Gregson,  34  Ch.  D.  209,  infra. 

(g)  Compare  Re  Hdheriiigfon,  34  Cli.  D.  211 ;  Savile  v.  Couper,  36  ib. 
520;  Re  Moss,  37  ib.  513;  decided  before  tiie  Act  of  1893  came  into 
operation. 


APPOINTMENT   OF  NEW   TRUSTEES.  851 

desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and  shall,  by  the  deed,  be  discharged  there- 
from under  this  Act,  without  any  new  trustee  being 
appointed  in  his  place.  (2.)  Any  assur3.nce  or  thing  requi- 
site for  vesting  the  trust  property  in  the  continuing  trustees 
alone  shall  be  executed  or  done.  (3.)  This  section  applies 
only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in 
the  instrument,  if  any,  creating  the  trust,  and  shall  have 
eifect  subject  to  the  terms  of  that  instrument,  and  to  any 
provisions  therein  contained.  (4.)  This  section  applies  to 
trusts  created  either  before  or  after  the  commencement  of 
this  Act. 

(1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  S.  12. 
to  perform  any  trust  contains  a  declaration  by  the  appointor  Vesting  of 
to  the  effect  that  any  estate  or  interest  in  any  land  subject  t^^st  pro- 
to  the  trust,  or  in   any  chattel  so  subiect,  or  the  right  to  P*^""*-^'  I"  ""r^ 
recover  and  receive   any  debt  or  other  thing  m  action  so  tpustees 
subject,  shall  vest  in  the  persons  who,  by  virtue  of  the  deed,  , ,  „   ,  ^  y 
become  and  are  the  trustees  for  performing  the  trust,  that  ^  41  s_  34^ ' 
declaration  shall,  without   any  conveyance   or   assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the 
purposes   of  the  trust,  that  estate,  interest,   or  right.     (2.) 
Where  a  deed  by  which  a  retiring  trustee  is  discharged  under 
this  Act  contains  such  a  declaration  as  is  in  this  section 
mentioned  by  the  retiring  and  continuing  trustees,  and  by 
the  other  person,  if  any,  empowered  to  appoint  trustees,  that 
declaration  shall,  without  any  conveyance   or   assignment, 
operate  to  vest  in   the   continuing   trustees   alone,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  the  estate,  interest, 
or  right  to  which  the  declaration  relates.     (3.)  This  section 
does  not  extend  to  any  legal  estate  or  interest  in  copyhold 
or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share, 
stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  directed  by 
or  under  Act  of  Parliament,     (4.)  For  purposes  of  registra- 
tion of  the  deed   in   any   registry,    the    person  or   persons 
making  the  declaration,  shall  be  deemed  the  conveying  party 
or  parties,  and  the  conveyance  shall  be  deemed  to  be  made 
by  him  or  them  under  a  power  conferred  by  this  Act.     (.5.) 
This  section  applies  only  to  deeds  executed  after  the  thirty- 
first  of  December  one  thousand  eight  hundred  and  eighty- 
one.  (7i) 

It  will   be   observed  that   the   power  conferred  by  s.  10  "Contrary 
applies  whether  the  trustee  in  whose  place  a  new  trustee  is  '°  ^'^  '°'^' 
to  be  appointed  has  been   appointed  by  "  a  Court  or  other- 

{h)  The  time  when  the  Conveyancing  Act,  1881,  came  into  operation. 
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wise."  In  a  case  which  came  before  the  Court  of  Appeal  a 
few  years  since,  it  had  become  necessary  to  appoint  new 
trustees  of  a  settlement  which  contained  a  power  enabling 
the  continuing  trustee  to  appoint  new  trustees  in  place  of 
the  original  trustees,  "  or  any  future  trustee  or  trustees  to 
be  appointed  in  the  place  of  them  or  any  of  them  as  herein- 
after mentioned,"  but  only  with  the  consent  of  the  tenant 
for  life  or  in  tail  for  the  time  being ;  as  the  new  trustees 
were  to  be  appointed  in  the  place  of  old  trustees  who  had 
been  previously  appointed  hy  the  Court  it  was  held  that  the 
consent  of  the  plaintiff,  the  infant  tenant  in  tail,  was  not 
necessary,  because,  as  the  power  contained  in  the  settlement 
only  applied  to  filling  up  vacancies  in  the  number  of  original 
trustees,  or  trustees  appointed  under  that  power,  that  power 
had  come  to  an  end  when  new  trustees  had  been  appointed 
by  the  Court,  and  therefore  the  fetter  imposed  by  the  settle- 
ment on  the  exercise  of  that  power  did  not  apply  to  the  new 
power  given  to  the  continuing  trustee  by  the  corresponding 
section  of  the  Conveyancing  Act,  1881 ;  and  that  there  was 
no  "  contrary  intention  "  expressed  in  the  settlement,  (i) 
Nomination  The  words  "  or  remains  out  of  the  United  Kingdom  for 

Y?^^"^  ^'^^  more  than  twelve  months  "  in  s.  10  were  not  contained  in 
the  corresponding  section  (27)  of  Lord  Cranworth's  Act  (23 
&  24  Vic.  c.  145)  ;  but  a  person  nominated  to  appoint,  in  an 
instrument  of  trust  executed  while  that  section  was  in  force, 
may  exercise  the  power  given  by  s.  10  (1)  above  set  forth, 
in  the  case  of  a  trustee  remaining  out  of  the  United  Kingdom 
for  more  than  twelve  months,  (j)  It  had  been  previously 
held  by  Fry,  J.,  that  where  one  of  two  original  trustees 
disclaimed  without  acting,  Lord  Cranworth's  Act  authorised 
the  other  original  trustee,  on  retiring,  to  appoint  a  single 
trustee  in  place  of  himself  (h) 

Th§  words  "  personal  representatives  of  the  last  surviving 
or  continuing  trustee  "  in  s.  10  (1)  include  the  representative 
of  a  sole  trustee,  (l) 

Where  a  testamentary  power  of  appointment  was  vested 
in  the  trustees  or  trustee  for  the  time  being,  whether  con- 
tinuing or  declining  to  act,  it  was  held  that  an  appointment 

(i)  Cenl  V.  Langdon,  28  Ch.  Div.  1 ;  see  also  Cradoch  v.  Witham, 
W.  N.  (05)  75 ;  Re  Coates,  M  Ch.  D.  370.   ^-^^ 

(/)  Re  Walker,  24  Ch.  D.  698 ;  Re  Lloyd,  57  L.  J.  Oh.  246.  ^«vC/ 
(A-)  W.  of  England,  etc.  Bk.  v.  March,  23  Ch,  D.  138. 
(0  Re  Sha/to,  29  Ch.  D.  247. 


1860. 


APPOINTMENT  OF  NEW   TRUSTEES.  853 

by  two  out  of  three  original  trustees  in  place  of  the  third 
trustee  who  had  become  of  unsound  mind  was  good.  (?>i) 

It  is  not  necessary  that  a  retiring  trustee  should  join  in  Retiring 
appointing  a  new  trustee  under  the  Act.  (m) 

A  power  to  appoint  new  trustees  may  be  exercised  by  a  Tenant  for 
tenant  for  life  after  aliening  his  interest,  (o)     The  appoint-  parted  with 
ment  under  s.  10  (1)  need  not  be  made  by  deed;  but  a  sole  his  estate. 
surviving  trustee   has  no  power  to   appoint  by  will  under  ^^^^ ;— will, 
this  sub-section  (p)  ;  nor  can  any  other  person  appoint  himself  Donee  cannot 
to  be  trustee,  either  alone  or  with  any  one  else  :  fwy")  but  fPP°'"* 

-^  hifuseli  * — 

the  appointment  of  a  beneficiary  is  not  invalid,  {q)  though  beneticiarv. 
the  Court  will  not  in  general  appoint  such  person  trustee 
with  power  of  sale,  (r)     The  person  entitled  to  exercise  the  Donee  not 
power  is  not  bound  to  exercise  the  same  on  the  request  of  the  ^"^  .  ^^ 

•"■  .  .  .  ^  exercise 

cesiuis  que  trust,  nor  will  his  refusal  so  to  do  render  him  liable  power ; — 
for  the  costs  of  a  petition  thereby  rendered  necessary,  (s)         ''°^'^^- 

The  powers  given  by  the  Act  (t)  apply  to  trustees  for  the  Settled 
purposes  of  the  Settled  Land  Acts,  1882  to  1890.  ^^^"'^  ^^*^- 

"When   an   action   is  pending    for   carrying   a  trust  into  Pending 
execution  under  the  direction  of  the  Court,  the  party  entitled  ^^^^°^- 
to  appoint  under  s.  10  should  make  an  application  to  the 
Court  for  leave  to  apj)oint  the  persons  nominated  by  him  ; 
and  the  Court  will  in  such  case  require  evidence  of  their 
fitness,  (u)    If,  however,  the  persons  so  nominated   are   fit  ?   '^  ^r^^- "^  • 

^    ^  1      V(  -n  1  benenciaries. 

and  proper  persons,  the  Court  will  not,  as  a  rule,  refuse  to 
appoint  them  merely  on  the  ground  of  their  being  objected 
to  by  the  cestuis  que  trust,  {v)     Where  no  action  is  pending, 

(m)  Re  East,  8  Ch.  735. 

(w)  Re  Coates,  3i  Ch.  D.  370. 

(o)  Hardaher  v.  Moorhouse,  26  Ch.  D.  417. 

(p)  Re  Parker,  1  Ch.  (94)  707.  In  this  case  the  personal  representa- 
tives of  the  sole  surviving  trustee  Iiad  made  an  appointment  of  new 
trustees  under  the  corresponding  section  of  the  Conveyancing  Act,  1881; 
and  it  was  held  that  these  trustees  had  been  properly  appoinl^d,  and 
were  entitled  to  claim  a  transfer  of  the  trust  funds,  though  the  surviving 
trustee  had  by  his  will  appointed  special  executors  for  the  purpose  of 
executing  the  trusts  of  the  will  of  the  original  testator,  and  these  special 
executors  had,  before  the  appointment,  obtained  a  limited  grant  of 
probate. 

i2)p)  Re  Skeats,  42  Ch.  D.-522;  Re  Newen,  2  Ch.  (94)  297.  As  to 
s.  10  (1),  see  also  observations  on  s.  25,  infra.  ^ 

(q)  Forster  v.  Abraham,  17  Eq.  351.  ,'• 

(r)  Re  Kemp,  24  Ch.  Div.  487. 

(s)  Re  Knight,  26  Ch.  Div.  82. 

It)  See  s.  47  ;  and  Re  Wilcock,  34  Ch.  D.  508  (before  the  Act).  S.  47. 

(m)  Re  Gadd,  23  Ch.  Div.  134 ;  Re  Uall,  54  L.  J.  Ch.  527. 

(«)  Cecil  v.  Langdon,  28  Ch.  Div.  1. 
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a  majority  of  the  cestuis  que  trust  have  no  right  to  nominate 
the  persons  to  he  appointed,  (?(?) 


Act  applies 
to  County 
Court,  etc. 


S.  25. 

Power  of  the 
Court  to 
appoint  new 
trustees. 

13  &  14  Vic. 
c.  60,  s.  32. 

15  &  16  Vic. 
c.  55,  ss.  8,  9. 


46  &  47  Vic. 
c.  52,  s.  147. 

13  &  14  Vic. 
c.  60,  s.  36. 

Executor,  etc, 

when  Court 
will  refuse 
to  appoint. 


Vesting  order, 


Section  II. — Appointment  of  Neio  Trustees  hy  the  Court. 

It  shonld  he  home  in  mind  that  the  provisions  of  the  Act 
with  respect  to  the  High  Court  apply  to  the  County  Court 
when  the  trust  estate  does  nut  exceed  £500.  (x)  They  also 
apply  where  applicahle  to  the  Palatine  Court. 

(1.)  The  High  Court  may,  whenever  it  is  expedient  to 
appoint  a  new  trustee  or  new  trustees,  and  it  is  found  in- 
expedient, difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  Court,  make  an  order  for  the  appointment 
of  a  new  trustee  or  new  trustees  'either  in  substitution  for  or 
in  addition  to  any  existing  trustee  or  trustees,  or  although 
there  is  no  existing  trustee,  (y)  In  particular  and  without 
prejudice  to  the  generality  of  the  foregoing  provision,  the 
Court  may  make  an  order  for  the  appointment  of  a  new 
trustee  in  substitution  for  a  trustee  who  is  convicted  of 
felony,  or  is  a  bankrupt,  (z)  (2.)  An  order  under  thi^  section, 
and  any  conseqi^ential  vesting  order  or  conveyance,  shall  not 
operate  further  or  otherwise  as  a  discharge  to  any  former 
or  continuing  trustee  than  an  appointment  of  new  trustees 
under  any  power  for  that  purpose  contained  in  any  instru- 
ment would  have  operated.  (3.)  Nothing  in  this  section 
shall  give  power  to  appoint  an  executor  or  administrator. 

The  Court  will  not  in  general  appoint  new  trustees  under 
this  section  where  there  is  a  power  to  appoint  them  out  of 
Court  which  the  donee  is  willing  to  exercise,  and  there  is  no 
difficulty  in  conveying  or  transferring  the  trust  property,  so 
as  to  effectually  vest  the  same  in  the  trustees  appointed  and 
in  the  continuing  trustees,  if  any.  (a)  When  however  a 
vesting  order  is  required  the  Court  will,  to  save  expense, 
"make  one  order  appointing  the  new  trustees,  and  vesting  the 
■'property  in  them,  (h)  When  it  is  necessary  to  have  an 
appointment  of  new  trustees  by  the  Court,  a  vesting  order 

Oo)  Be  HiciginboUom,  3  Ch.  (92)  132. 

(x)  Compare  a.  67  (5)  of  the  C.  C.  Act,  1888,  with  s.  46  of  the  Trustee 
Act,  1893. 

(y)  Tlie  words  in  Italics  correspond  with  s.  9  of  the  Act  of  1852,  the 
provisions  of  which  were  rendered  necessary  by  the  decision  of  Turner, 
V.-C,  in  Be  Eazeldine,  16  Jur.  853. 

(z)  See  supra,  p.  494. 

(a)  Re  Sutton,  W.  N.  (S5)  122;  Re  Gibbon,  30  W.  E.  287;  Re  Eiggin- 
hoitom,  3  Ch.  (92)  132.  Where  the  donee  does  not  desire  to  exercise  the 
power,  that  fact  should  be  stated  in  the  petition  :  Re  Sutton,  supra. 

(fi)  Re  Davu'S,  3  M.  &  G.  278 ;  Re  Cooper,  4  W.  R.  7i9. 
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will,  for  the  like  reason  be  made,  thougli  there  is  a  person 
in  existence  capable  of  executing  a  conveyance  of  the 
property,  (c) 

The  Court  has  jurisdiction  under  this  section  to  appoint  a  Trustee 
new  trustee  in  the  place  of  an  infant  trustee  appointed  by  old  ao^e  etc. 
a  testator ;  also  in  the  place  of  a  trustee  who  has  become  infant  trustee. 
incapable — e.g.,  through  age  and  infirmity — of  acting  in  the 
trusts ;  (d)  but  in  the  former  case,  the  appointment  will  be 
made  without  prejudice  to  any  application  \>f  the  infant  to 
be  restored  to  the  office  on  coming  of  age.  (e) 

The  Chance7y  Division  had  power  under  the  repealed  Act  Lunatic 
of  1 850  to  appoint  a  new  trustee  in  the  place  of  a  trustee  *^'"^**^*^'  ®^^- 
who  had  become  of  unsound  mind ;  (/)  and  (under  the 
sections  corresponding  to  ss.  30  and  31  of  the  present  Act) 
to  declare  that  a  person  of  unsound  mind  was  a  trustee 
within  the  meaning  of  the  Act.  {g)  It  had  also  po\ier  to 
make  an  order  for  the  appointment  of  new  trustees  and  a 
vesting  order,  if  the  person  of  unsound  mind  were  resident 
abroad '(/«)  or  an  infant,  (z)  but  it  had  no  power,  under  the 
repealed  Act,  to  make  an  order  effectually  devesting  freehold 
or  leasehold  estate  out  of  an  old  trustee  of  unsound  mind 
and  vesting  it  in  a  new  one ;  for  by  s.  34  a  vesting  order 
was,  in  such  case,  to  ha've  tlie  same  effect  "  as  if  the  person 
or  persons,  who  before  such  order  were  \_sic]  the  trustee  or 
trustees  if  any,  (y)  had  duly  executed  all  proper  conveyances 
and  assignments  of  such  lands."  It  is  obvious  that  an 
assurance  by  a  person  of  unsound  mind  would  be  ineffectual. 
Moreover  there  was  no  jurisdiction  in  Lunacy  to  appoint 
new  trustees  prior  to  the  passing  of  the  Lunacy  Act,  1800, 
(c.  5).  (Ic)     The  result  was  that  before  the  Trustee  Act,  1893, 

(c)  Re  Manning,  I^ay,  A^p.  28. 

(d)  Re  Lemann,  22  Ch.  D.  633  ;  Be  Barker.  30  Cb.  Div.  187. 

(e)  Re  Shdmerdine,  33  L.  J.  Ch.  474  ;  Re  Tallatire,  W.  N.  (85)  191.     ■ 
(/)  Re  Viewers,  3  Ch.  D.  112  ;  Re  Martin,  34  Ch.  Div.  018. 

(g)  Herring  v.  Clark,  4  Ch.  167 ;   Be  Watson,  58  L.  T.  509. 

(h)  Re  Gardner,  10  Ch.  D.  29  ;  Caswells  v.  Sheen,  69  L.  T.  854. 

(t)  Re  Arrowsmith,  6  W.  R.  642. 

( /)  S.  28  (as  to  copyholds)  coutained  the  words  "bcmg  free  from  any 
disability." 

(A-)  See  s.  141  of  this  Act.  As  to  the  appointment  of  new  trustees 
under  a  power  vested  in  a  lunatic,  see  s.  129 ;  Re  Shortridge,  1  Ch.  (i)r>) 
278  ;  and  as  to  the  mode  of  obtaining  tlie  consent  of  a  lunatic  to  the 
appointment  of  a  new  trustee  by  another  person,  see  s.  128  ;  Re  Garrod, 
31  Ch.  Div.  164;  as  to  vesting  orders  in  Ijunacy,  ss.  133-143,  333,  341. 
As  to  ss.  135,  136,  see  Re  Pagani,  1  Ch.  (92)  23i3 ;  Re  Leon,  ib.  348 ;  Re  Who  is  a 
Gregson,  3  Ch.  (93)  233.     Upon  tlie  question  when  a  person  is  to  be  ecu-  lunatic. 
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No  vacancy. 

Death  of  all 
trustees  in 
testator's 
lifetime. 


Ke-appoint- 
inent  of 
existing 
trustees. 


No  personal 
representa- 
tive ; — 
customary 
heir  not  to 
be  found. 


No  trustees 

apixiinted 

originally. 


an  application  for  the  appointment  of  new  trustees  of  real  or 
leasehold  estate,  and  for  a  vesting  order  had  to  be  presented 
in  the  Chancery  Division,  as  well  as  in  Lunacy.  It  will  be 
seen  that  by  s.  32  of  this  Act  the  order  is  to  have  the  same 
effect  as  if  the  old  trustee  had  been  {inter  alia)  "  of  full 
capacity."  It  would  therefore  appear  that  the  Chancery 
Division  has  now  jurisdiction  to  make  a  vesting  order  in 
respect  of  land  of  any  tenure  of  which  a  person  of  unsound 
mind  is  seised  or  possessed  in  all  cases  where  it  exercises  its 
jurisdiction  to  appoint  new  trustees,  and  that  therefore  the 
County  Court  has  the  like  jurisdiction,  when  the  estate  does 
not  exceed.  £500  in  value.  (Z) 

The  Court  has  power,  under  s.  25,  to  appoint  an  additional 
trustee  even  though  there  is  no  vacancy  in  the  trustee- 
ship, (m)  The  Court  has  also  power  to  appoint  new  trustees 
where  all  the  persons  named  by  a  testator  as  trustees  of  his 
will  have  died  in  his  lifetime,  (n)  The  personal  representa- 
tive of  the  survivor  of  such  persons  has  no  power  of  appoint- 
ment under  s.  10  (1)  ;  (o)  but  in  a  somewhat  recent  case, 
where  one  of  three  trustees  was  an  absconding  bankrupt,  the 
Court  refused,  notwithstanding  evidence  of  great,  difficulty 
in  getting  a  third  person  to  act  as  trustee,  to  appoint  the 
solvent  trustees  in  place  of  themselves  and  the  bankrupt,  and 
to  make  an  order  vesting  the  trust  estate  in  the  solvent 
trustees  alone; — on  the  ground  that  the  Court  will  not 
reduce  the  number  of  trustees  of  a  continuing  trust;  and 
also  that  there  is  no  power  to  appoint  existing  trustees  to  be 
new  trustees.  ( p)  It  will  be  borne  in  mind  that  by  s.  30  of 
the  Conveyancing  Act,  1881,  on  the  death  of  a  sole  or  sole 
surviving  trustee  seised  of  real  property  the  legal  estate 
vests  in  his  legal  personal  representative ;  (5)  but  that  this 


sidcred  a  lunatic,  see  s.  341 ;  Re  Martin,  34  Ch.  Div.  618;  Be  Barber,  39 
ib.  187;  Ee  X,  2  Ch.  (94)  415. 

(I)  But  compare  Ii?e  Blalce,  W.  N.  (87)  173,  for  cases  where  a  trustee 
has  been  found  lunatic  by  inquisition. 

(m)  Re  Gregson,  34  Ch.  D.  209.  In  Re  Davis,  12  Eq.  214,  it  was 
held  by  Malins,  V.-C,  that  the  Court  had  jurisdiction  to  appoint  new 
trustees  of  a  will,  though  no  trustees  had  been  originally  appointed  by 
the  testatrix. 

(n)  Re  Smirthimite,  11  Eq.  251. 

(o)  Nicholson  v.  Field,  2  Ch.  (93)  511. 

(  p)  Re  Gardiner,  33  Ch.  D.  590 ;  Re  Mace,  W.  N.  (87)  232,  238.  But 
compare  Davies  v.  Hodgson,  32  Ch.  D.  225,  cited  in  this  case ;  and  Re 
Leon,  1  Ch.  (92)  348  (lunatic  trustee). 

((/)  See  supra,  p.  471. 
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section  does  not  apply  to  copyholds — wliicli,  on  the  death 
intestate  of  such  trustee  descend  to  his  customary  heir,  (r) 
It  may  be  a  question  what  becomes  of  the  legal  estate  in 
freeholds  if,  in  sixch  a  case,  there  is  no  personal  representa- 
tive, (s)  The  Court  will,  however,  where  the  circumstances  Form  of 
so  require,  make  an  order  appointing  new  trustees,  and  vest-  ^'^''''"S  oi'  er. 
ing  the  property  in  them  for  all  such  estate  as  was  vested  in 
the  deceased  trustee  at  the  time  of  his  death  or  as  "  would 
now  be  vested  in  him  if  he  were  now  living,"  Q)  and  will 
not  require  a  legal  personal  representative  to  be  appointed. 

It  was  held  in  a  somewhat  recent  case  before  Kay,  J.  that  Trustee  to 
though  the  Chancery  Division  has  no  power  to  remove  an  d,"i°s'^f 
executor,  it  has  power  to   appoint  a  trustee  or  trustees   to  executor. 
perform  the  duties  of  an  executor,  e.g.  to  pay  legacies  when 
they  became  payable,  (u)      The  L. JJ.,  however,  in  a  subse- 
quent case  of  a  like  kind,  but  in  Lunacy,  doubted  whether  the 
case  before  Kay,  J.,  had  not  gone  too  far,  and  they  ordered  a 
petition   for   the  appointment   of  a  new  trustee  and  for  a 
vesting  order  to  stand  over  until  evidence  should  be  furnished 
that  all  the   debts   and  funeral  and  testamentary  expenses 
had  been  paid,  (v) 

The  Chancery  Division  will  not,  except  under  very  special  Persons 
circumstances,  appoint  new  trustees  resident  abroad,  (w')     It  abroad  not 
has  refused  to  apjDoint  or  approve  of  the  appointment  of  two  usually 
partners  in  a  solicitor's  firm  nearly  related  to  each  other ; —  appointed, 
though  the   appointment   by   one  of  such  solicitors  of  his  °°,^'  -^oj'"*"" 
co-partner  under  s.  10  would  not  be  invalid,  (a;)     It  will  not  each  other, 
in  general  appoint  a  single  trustee  to  have  complete  control  nor  a  single 
over  trust  funds,  though  only  one  trustee  was   originally  ti"ustee, 

(r)  See  the  Copyhold  Act,  1894  (c.  46),  s.  88. 

(s)  Be  Pilling,  26  Ch.  D.  432 ;  Re  Backstraiv,  33  W.  K.  559. 

(0  Be  Williams,  36  Ch.  D.  232. 

(m)  Be  Moore,  21  Ch.  D.  778. 

(t)  Be  Willey,  W.  N.  (90)  1 ;  see  also  Eaton  v.  Daines,  W.  N.  (94)  32. 

(to)  Be  Freeman,  37  Ch.  D.  148,  where    Stirling,  J.,  appointed   two  Payment  to 
trustees  resident  in  Canada,  and  one  resident  in  England,  all  of  whom  trustee, 
had  been   acting   under  an  invalid  appointment  made  previously,  and 
authorised  the  continuation  of  the  payment   of  a  commission   to   the 
English  trustee  for  collecting  the  rents. 

(x)  Be  Norris,  27  Ch.  D.  333 ;  see,  however,  Be  M.  of  Aileshury,  2  Ch.  Settled  Land 

(93)  360.     In  Be  Knoidts,  27  Ch.  D.  709,  Pearson,  J.,  refused  to  appoint  Act,  1882 

as  trustees  for  the  purposes  of  the  Settled  Land  Act,  1882,  two  persons  relations. 
nearly  related  to  each  other. 

As  to  the  form  of  order  where  the  Court,  under  very  special  circum-  Husband  of 
stances,  appointed  the  husband  of  a  tenant  for  life  to  be  one  of  several  tenant  for 
trustees,  sec  Be  Parrolt,  30  AV.  R.  97.       <^c/^  life' 
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nor  corpora-  appointed.  (?/)  It  lias  no  power  to  appoint  a  corporation  to 
be  tnistees.  (2) 

Women.  An   objection  has  sometimes     been    made    to    appointinpj 

women  to  be  trustees,  though  Jessel,  M.R.,  in  an  unreported 
case  expressed  himself  to  the  effect  that  he  had  no  objection 
to  such  an  appointment,  if  the  beneficiaries  so  desired;  and 
in  another  case,  (a)  the  L.JJ.,  sitting  in  Lunacy,  appointed 
tinder  special  circumstances,  an  unmarried  lady,  aged 
twenty-seven,  who  was  related  to  the  cestuis  que  trust.  Lord 
Eomilly,  M.R.,  used  to  object  to  appointing  relatives  of  the 
beneficiaries,  (h) 

Section  III. — Vesting  Orders. 

In  any  of  the  following  cases,  namely : — (i.)  where  the 
Vesting  orders  jjigh  Court  appoints  or  has  appointed  a  new  trustee ;  and 
.°  '^"  ■  (ii.)  where  a  trustee,  entitled  to  or  possessed  of  any  land,  or 
^^fio  ^7-7-^'  ^J^titled  to  a  contingent  right  therein,  either  solely  or  jointly 
'  ~  ■  with  any  other  person, — (a)  is  an  infant,  or  (b)  is  out  of  the 
jurisdiction  of  the  High  Court,  or  (c)  cannot  be  found ;  and 
(iii.)  where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  posi^essed  of  any  land  ; 
and  (iv.)  where,  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is  uncertain  whether 
he  is  living  or  dead ;  and  (v.)  where  there  is  no  heir  or 
personal  representative  to  a  trustee  who  was  entitled  to  or 
possessed  of  land  and  has  died  intestate  as  to  that  land,  or 
where  it  is  uncertain  who  is  the  heir  or  personal  representa- 
tive or  devisee  of  a  trustee  who  was  entitled  to  or  possessed 
55  s'2'^  °^  land  and  is  dead;  and  (vi.)  where  a  trustee  jointly  or 
solely  entitled  to  or  possessed  of  any  land,  or  entitled  to  a 
contingent  right  therein,  has  been  required,  b}''  or  on  behalf 
of  a  person  entitled  to  require  a  conveyance  of  the  land,  or  a 
release  of  the  right,  to  convey  the  land  or  to  release  the 
right,  and  has  wilfully  refused  or  neglected  to  convey  the 
land,  or  release  the  right,  for  twenty-eight  days  after  the 
date  of  the  requirement ;  the  High  Court  may  make  an  order 
(in  this  Act  called  a  vesting  order)  vesting  the  land  in  any 
such  person  in  any  such  manner  and  for  any  such  estate  as 
the  Court  may  direct,  or  releasing  or  disposing  of  the  con- 

(y)  Re  TunstaU,  4  D.  G.  &  Sm.  421  ;  but  see  Be  ReynauU,  16  Jur.  233. 
Payment  out       The  Court  -will  not  pay  out  money  to  a  single  trustee :  Be  Dickinson,  1 
of  Court ;—        Jur.,  N.S.,  724. 
one  trustee.  (2)  Be  Brogdcn,  W.  N.  C88)  238. 

(a)  Be  Berkley,  t)  Ch.  720. 
Princii)les  of  ('^)  Winding  v.  Bolder,  21  B.  222.     As  to  the  principles  on  which  the 

selection.  Court  acts  in  selecting  new  trustees,  see  Be  Tempest,  1  Ch.  485. 
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tingent  right  to  snch  person  as  the  Court  may  direct ; 
provided  that — (a)  wliere  the  order  is  consequential  on  the 
appointment  of  a  new  trustee,  the  land  shall  be  vested  for 
such  estate  as  the  Court  may  direct  in  the  persons  who,  on 
the  appointment,  arc  the  trustees;  and  (b)  where  the  order 
relates  to  a  trustee  entitleii  jointly  with  another  person, 
and  such  trustee  is  out  of  the  jurisdiction  of  the  High 
Court,  or  cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or  with  some 
other  person. 

The  words  "  or  has  appointed  "  in  paragraph  i.  were  added 
because  the  Chancery  Division  had  no  jurisdiction  to  make  a 
vesting  order  under  s.  34  of  the  Act  of  1850  except  upon 
appointing  a  new  trustee,  (c)  The  L.J  J.  sitting  in  Lunacy 
refused  to  give  themselves  jurisdiction  to  make  a  vesting 
order  by  re-appointing  persons  who  had  been  duly  appointed 
out  of  Court  to  be  trustees  of  a  will  and  codicils  in  place  of  a 
trustee  who  had  become,  as  the  Court  considered,  practically 
a  lunatic,  {d)  In  one  case  after  two  new  trustees  had  been 
appointed  out  of  Court  in  the  place  of  two  deceased  trustees 
of  a  sum  of  £1000  consols  standing  in  the  name  of  the 
surviving  trustee,  who  had  no  personal  representative, 
Jessel,  M.E.,  under  s.  25  of  the  Act  of  1850  (s.  35  of  the 
present  Act)  made  an  order  vesting  the  right  to  transfer  the 
stock  to  the  new  trustees  ;  but  the  bank,  having  refused  to 
act  upon  the  order,  on  the  ground  that  the  want  of  a  repre- 
sentative gave  no  j)Ower  to  make  such  an  appointment,  the 
difficulty  was  got  over  by  the  new  trustees  i-etiring;  where- 
upon an  order  was  made  both  re-appointing  them  and  vesting 
in  them  the  right  to  call  for  a  transfer  of  the  stock  under 
s.  35  (see  also  s.  35  of  the  present  Act),  (e)  A  similar  course 
was  followed  by  Kekewich,  J.,  just  before  the  new  Act  came 
into  operation.  (/) 

The  word  "jointly"  is  used  in  paragraph  ii.  in  its  popular  "jointly." 
sense,  and  not  in  the  technical  sense  of  joint  tenancy  at  law. 
It  includes  the  case  of  land  vested  in  two  persons  in  co- 
parcenery  (</). 

Paragraph  ii.  applies  only  where  persons  are  entitled  as  Paragraph  ii. 

"  applies  only  to 

(c)  He   Deichirst,   33    Ch.   Div.   419.      As    to    tliia    section,   see    also  trustees, 
observations  on  s.  34,  infra. 

(d)  lb. ;  see  also  Re  Ratho,  39  Ch.  Div.  189. 

(e)  Re  Crowe,  14  Ch.  D.  304,  610. 
(/)  Re  Stocken,  W.  N.  (93)  203. 

(g)  Re  Greenwood,  27  Ch.  D.  359  (one  co-parcener  out  of  jurisdiction). 
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trustees ;  and  it  therefore  does  not  apply  to  mortgagees,  (1i) 
unless  they  are  also,  or  have  become,  by  payment  off  or 
otherwise,  constructive  trustees  (i).  But  in  a  recent  case  (j) 
on  the  death  (intestate  and  leaving  an  infant  heir)  of  a 
mortgagor  of  freehold  property  by  deposit  with  agreement 
for  a  legal  mortgage,  Stirling,  J.,  following  a  decision  of 
Lord  Eomilly,  M.E.,  made  an  order  under  s.  7  of  the 
Act  of  1850  (corresponding  to  paragraph  ii.  (a)  above  set 
forth)  declaring  the  infant  a  trustee  for  the  mortgagee,  and 
vesting  the  mortgaged  property  in  the  mortgagee,  subject  to 
the  equity  of  redemption  : — on  the  ground  that  by  reason  of 
the  payment  of  the  money  advanced,  the  mortgagor  had 
become  a  trustee  for  the  mortgagee. 

The  Court  will  refuse  to  make  an  order  under  paragraph  vi. 
if  the  petition  has  been  presented  before  the  expiration  of 
the  twenty-eight  days.  {¥)  It  will  only  act  thereunder 
in  clear  cases,  e.g.  where  a  conveyance  is  required  to  a 
new  trustee  as  to  whose  title  there  is  no  doubt.  (Z)  A 
vesting  order  was  made  under  the  corresponding  section  of 
the  Act  of  1852  where  a  mortgagor  had  refused  to  surrender 
copyholds  in  pursuance  of  his  covenant  to  that  effect,  (m) 

''  hough  the  present  Act,  (n)  like  the  corresponding  repealed 
enactments  is  applicable  to  implied  and  constructive  trusts, 
it  must  be  borne  in  mind  that  there  are  some  cases  in  which 
the  Court  will  refuse  to  treat  a  person  as  being  a  constructive 
trustee,  unless  a  judgment  shall  have  been  pronounced, 
declaring  him  to  be  such.  (6) 

A  vesting  order  should  always  mention  the  estate  for 
which  the  property  is  to  be  vested,  e.g.  where  new  trustees 
are  appointed  in  respect  of  property  of  which  an  infant  is 

(/i)  Re  Oshorn,  12  Eq.  392  ;  but  see  Be  Jones,  59  L.  T.  859 ;  Ee  Franldyn, 
W.  N.  (88)  217.     Compare  s.  50,  infra,  p.  866. 

(i)  Be  Walker,  3  Ch.  D.  209 ;  Be  Barber,  58  L.  T.  303.  In  these  two 
cases  the  mortgagee  could  not  be  found. 

(j)  Re  Jones,  59  L.  T.  859. 

(fe)  Be  Knox,  1  Ch.  (:'5)  538. 

(Z)  Ee  Mills,  40  Ch.  Div.  19. 

(m)  Be  Crowe,  13  Eq.  26 ;  also  Re  Jones,  supra.  As  to  the  power  of 
the  Court  to  make  a  vesting  order  or  to  direct  a  person  to  execute  a  con- 
veyance or  lease,  when  a  vendor  or  intended  lessor,  party  to  an  action  for 
specific  performance,  refuses  or  neglects  to  execute  the  same,  see  supra, 
p.  702. 

(n)  See  s.  50. 

(o)  See  supra,  p.  694  ;  Be  Martin,  34  Ch.  Div.  618 ;  Be  Colling,  32 
Ch.  Div.  333  ;  Be  Pagani,  1  Ch.  (92)  236  ;  Be  Joyce,  2  Eq.  576  (assignee 
in  bankruptcy);  Re  Davis,  12  Eq.  214. 
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seised  or  possessed,  the  order  should  direct  the  property  to 
vest  in  the  new  trustees  for  all  the  estate  of  or  which  is 
vested  in  the  infant;  but  if  it  is  not  known  in  whom  the 
legal  estate  is,  then  it  should  be  directed  to  vest  fur  the 
estate  or  interest  which  would  be  vested  in  the  person  last 
known  to  have  been  seised  or  possessed,  if  he  were  living,  (p) 
This  latter  form  should  not  be  adopted  when  the  person 
seised  can  bo  identified ;  for  otherwise  persons  not  before 
the  Court  might,  in  some  cases,  be  prejudiced,  if  the  estate 
has  been  dealt  with  since  the  death  of  a  last  survivins: 
trustee,  (q) 

Where  any  land  is  subject  to  a  contingent  right  in  an  S.  27. 
unborn  person  or  class  of  unborn  persons  who,  on  coming  Unborn 
into  existence  would,  in  respect  thereof,  become  entitled  to  persons. 
or  possessed  of  the  land  on  any  trust,  the  High  Court  may  13  &  14  Vic. 
make  an  order  releasing  the  land  from  the  contingent  right,  or  c.  60,  s.  16. 
may  make  an  order  vesting  in  any  person  the  estate  to  or  of 
which  the  unborn  person  or  class  of  unborn  persons  would, 
on   coming   into  existence,  be  entitled  or  possessed  in  the 
land,  (r) 

Where  any  person  entitled    to  or   possessed  of   land,  or  S.  28. 
entitled  to  a  contingent  right  in  land,  by  way  of  security  infant 
for  money,  is  an  infant,  the  High  Court  may  make  an  order  mortgagee. 
vesting  or  releasing  or  disposing  of  the  land  or  right,  in  13  &  14  Vic. 
like  manner  as  in  the  case  of  an  infant  trustee.  c.  60,  ss.  7,  8. 

Where   a   mortgagee   of  land   has   died   without   having  g.  29. 
entered  into  the  possession,  or  into  the  receipt  of  the  rents  j^^j^.  ^^^    ^^ 
and  profits  thereof,  and   the  money  due   in  respect  of  the  mortVao-ee. 
mortgage  has  been  paid  to  a  person  entitled  to  receive  the  ^^3  ^^  y■^^, 
same,  or  that  last-mentioned  person  consents  to  any  order  c.  60,  s.  19. 
for  the  reconveyance  of  the  land,  then  the  High  Court  may 
make  an  order  vesting  the  land  in  such  person  or  persons  in 
such  manner,  and  for  such  estate,  as  the  Court  may  direct 
in  any  of  the  following  cases,  namely, — (a.)  where  an  heir 
or  personal  representative  (s)  or  devisee  of  the  mortgagee  is 
out   of   the  jurisdiction  of  the  High    Court,  or  cannot  be 
found ;  and  (b.)  where  an  heir   or  personal  representative, 
or  devisee  of  the  mortgagee,  on  demand  made  by  or  on  behalf 

(p)  See  2  Seton,  1070.  Tlie  Author  has  repeatedly  heard  Jessel,  M.K., 
say  that  he  had  re-settled  and  altered  many  of  the  old  forms  of  vesting 
orders ;  and  that  the  alterations  appeared  in  the  4th  ed.  of  Seton.  These 
appear  to  have  been  directed  to  cover  the  cases  of  difficulty  above  referred 
to :  see  2  Seton,  5th  ed.  1024. 

(q)  Re  B.  of  Sanim,  55  L.  T.  313. 

(r)  This  section  must  be  taken  in  connection  with  s.  31,  infra  :  see 
Wake  V.  W.,  17  Jur.  545;  Hargreaves  v.  Wright,  1  W.  K.  408. 

(s)  See  the  Conveyancing  Act,  1881  (c.  41),  s.  30,  and  the  Copyliold 
Act,  1894  (c.  46),  s.  88,  supra,  p.  471. 
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of  a  person  entitled  to  require  a  conveyance  of  the  land,  has 
stated  in  writing  that  he  will  not  convey  the  same,  or  does 
not  convey  the  same  fur  the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  conveying  the  land  has  been 
tendered  to  him  by  or  on  behalf  of  the  person  so  entitled  ; 
and  (c.)  where  it  is  uncertain  which  of  several  devisees  of 
the  mortgagee  was  the  survivor ;  and  (d.)  where  it  is 
uncertain  as  to  the  survivor  of  several  devisees  of  the 
mortgagee,  or  as  to  the  heir  or  personal  representative  of 
the  mortgagee,  whether  he  is  living  or  dead;  and  (e.)  where 
there  is  no  heir  or  personal  representative  to  a  mortgagee 
who  has  died  intestate  as  to  the  land,  or  where  the  mort- 
gagee has  died,  and  it  is  uncertain  who  is  his  heir,  or  personal 
representative,  or  devisee. 

The  Court  has  power  to  make  a  vesting  order  under 
sub-s.  (e),  when  executors  have  been  named  in  the  will  of  a 
mortgagee,  but  the  validity  of  the  will  is  in  dispute  (t). 

Where  any  Court  gives  a  judgment  or  makes  an  order 
directing  the  sale  or  mortgage  of  any  land,  every  person 
who  is  entitled  to  or  possessed  of  the  land,  or  entitled  to  a 
contingent  right  therein,  {u)  and  is  a  party  to  the  action  or 
proceeding  in  which  the  judgment  or  order  is  given  or  made, 
or  is  otherwise  bound  by  the  judgment  or  order,  shall  be 
deemed  to  be  so  entitled  or  possessed,  as  the  case  may  be,  as 
a  trustee  within  the  meaning  of  this  Act ;  and  the  High 
Court  may,  if  it  thinks  expedient,  make  an  order  vesting 
the  land,  or  any  part  thereof,  for  such  estate  as  that  Court 
thinks  fit,  in  the  purchaser  or  mortgagee,  or  in  any  other 
person. 

S.  29  of  the  Act  of  1 850  only  apjilied  to  a  sale  for  payment 
of  debts ;  but  s.  30  of  the  present  Act,  like  s.  1  of  the  Act  of 
1852,  applies  to  a  sale  for  any  purpose  whatever,  and  there- 
fore to  actions  for  partition  or  sale.  It  was  indeed  doubted 
whether  the  corresponding  section  (s.  1)  of  the  Act  of  1852 
applied  to  such  actions,  on  the  ground  that  s.  30  of  the  Act 
of  1850  (corresponding  to  s.  31  of  the  present  Act)  was  in 
express  terms  incorporated  into  the  Partition  Act,  1868  ;(i;) 
and  having  regard  to  the  maxim  ex])ress'io  urdus  est  alterius 
exclusio.  It  has  been  decided  that  the  only  reason  for 
expressly   mentioning    s.    30   of  the   Act   of   1850,    in   the 


Stamps. 

57  Vic.  c.  10, 
s.  1. 


(t)  Be  Cook,  1  Ch.  (95)  700.  A  vesting  order  must  be  stamped  :  see  the 
Stamp  Act,  1891  (c.  39),  ss.  54,  62. 

(m)  The  words  "  as  hf  ir,  or  under  the  will  of  a  deceased  person  for 
payment  of  whose  debts  the  judgment  was  given  or  order  made,"  have 
been  repealed  by  s.  1.  of  the  Act  of  1894  (c.  10). 

(ti)  C.  40 ;  see  s.  7  of  this  Act  repealed  by  the  Trustee  Act,  1893. 
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Act  of  18G8,  was  to  extend  that  section  to  a  sale  under 
the  latter  Act.  {ic) 

This  section  is   not  confined   to    cases    of  persons   under 
disability,  (x) 

Where  a  judgment  is  given  for  the  specific  performance  of  S.  31. 
a  contract  concerning  any  land,  or  for  the  partition,  or  sale  Judgment  for 
in  lieu  of  partition,  or  exchano-e,  of  any  land,  or   generally  specific  per- 

1  ^-1  V  •        •  f      \\  f  \       A  formance,  etc. 

where  any  judgment  is  given  lor  the  conveyance  oi  any  land  ' 

either  in  cases  arising  out  of  the  doctrine  of  election  or  other-  ^^  ft  ^'^„}^' 
wise,  the  High  Court  may  declare  that  any  of  the  parties  to  ^"  '  ^- ""  • 
the  action  are  trustees  of  the  land  or  any  part  thereof,  within 
the  meaning  of  this  Act,  or  may  declare  that  the  interests  of 
unborn  persons  who  might  claim  under  any  party  to  the 
action,  or  under  the  will  or  voluntary  settlement  of  any 
person  deceased,  who  was,  during  his  lifetime,  a  party  to  the 
contract  or  transactions  concerning  which  the  judgment  is 
given,  are  the  interests  of  persons  who,  on  coming  into 
existence,  would  be  trustees  within  the  meaning  of  this  Act; 
and  thereupon  the  High  Court  may  make  a  vesting  order 
relating  to  the  rights  of  those  persons,  born  and  unborn,  as 
if  they  had  been  trustees. 

The  term  "unborn"  is  not  in  this  section  used  in  its  "  Unborn " ; — 
popular  sense ;  but  in  that  of  non-existent  in  the  character  ^^fj^j'^" 
which  would  entitle  a  joerson  to  the  property  in  question, 
e.g.,  where  real  estate  is  limited  to  A.,  a  bachelor,  for  life, 
with  remainder  to  his  sons  successively  in  tail,  and  with  an 
ultimate  remainder  to  A.'s  right  heirs.  Though  the  jDcrson 
who  would  be  A.'s  heir,  if  he  were  immediately  to  die,  might 
be  a  living  person,  he  would,  for  the  purposes  of  this  section, 
be  deemed  an  unborn  person.  He  is  not  in  fact  the  heir  of 
A.,  and  could  not  be  made  a  party  to  an  action  relating  to 
the  property ;  but  the  section  would  enable  the  Court  to 
convey  a  legal  estate  which  might  or  might  not  devolve 
upon  him  at  a  future  period,  (y) 

A  vesting   order  under  any  of  the  foregoing   provisions  S.  32. 
shall,  in  the  case  of  a  vesting  order  consequential  on   the  Effect  of 
appointment  of  a  new  trustee,  have  the  same  effect  as  if  the  vesting  order. 
persons  who,  before  the  appointment,  were  the  trustees  (if 

{w)  Beckett  V.  Sutton,  19  Ch.  D.  646. 

(x)  The  words  in  s.  1  of  the  Act  of  1852,  which  gave  rise  to  the  sug- 
gestion in  Beckett  v.  Sntto7i,  that  it  was  so  confined,  are  omitted  from  s.  30 
of  the  present  Act.  This  Act  applies  to  trustees  of  Her  Majesty's  private 
estates ;  25  &  26  Vic.  c.  37,  s.  10 ;  but  as  to  estates  vested  in  the  Crown  Crown  • — title 
by  escheat,  see  the  Intestates  Act,  1884  (c.  71),  s.  5 ;  Be  Pratt,  55  L.  T.  ]jy  escheat. 
313 ;  and  (before  the  Act)  Be  Martinez,  W.  N.  (70)  70 ;  Be  Mercer,  14 
Ch.  D.  287. 

(?/)  Basnett  v.  Moxon,  20  Eq.  182  ;  Lees  v.  Coulton,  ih.  20. 
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13  &  14  Vic.     any),  had  duly  executed  all  proper  conveyances  of  the  land 
c.  60,  ss.  7-15,  fQj.  such  estate  as  the  High  Court  directs,  or  if  there  is  no 
such  person,  or  no  such   person  of  full  capacity,  then  as  if 
15  &  IG  Vic^    such  person  had  existed,  and  been  of  full  capacity,  and  had 
c.  o  ,  ss.   ,  ^.   ^^Yj  executed  all  proper  conveyances  of  the  land  for  such 
estate  as  the  Court  directs,  and  shall  in  every  other  case 
have  the   same  effect  as  if  the  trustee   or  other  person  or 
description  or  class  of  persons  to  whose  rights  or  supposed 
rights  the  said  provisions  respectively  relate,  had  been  an 
ascertained  and  existing  person  of  full  caj)acity,  and  had 
executed  a  conveyance  or  release  to  the  effect  intended  by 
the  order. 
S.  33  In  all  cases  where  a  vesting  order  can  be  made  under  any 

Appointment  of  the  foregoing  provisions,  the  High  Court  may,  if  it  is 
of  person  to  more  convenient,  appoint  a  person  to  convey  the  land  or 
convey.  release  the  contingent  right,  and  a  conveyance  or  release  by 

13  &  14  Vic.     that  person  in  conformity  with  the  order  shall  have  the  same 
c.  60,  s.  20.       effect  as  an  order  under  the  appropriate  provision. 
S.  34.  (1.)  Where  an  order  vesting  copyhold  land  in  any  person 

Effect  of  is  made  under  this  Act,  with  the  consent  of  the  lord  or  lady 

vesting  order    of  the  manor,  the  land  shall  vest  accordingly  without  sur- 
as to  copyhold  render  or  admittance.     (2.)  Where  an  order  is  made  under 
this  Act  appointing  any  person  to  convey  any  copyhold  land, 
13  &  14  Vic.     \\^qX  person  shall  execute  and  do  all  assurances  and  things 
*^'     '  ®*     '       for  completing  the  assurance  of  the  land  ;  and  the  lord  and 
lady  of  the  manor  and  every  other  person  shall,  subject  to 
the  customs  of  the  manor,  and  the  usual  payments,  be  bound 
to  make  admittance  to  the  land,  and  to  do  all  other  acts  for 
completing  the  assurance  thereof,  as  if  the  persons  in  whose 
place  an  appointment  is  made,  were  free  from  disability,  and 
had  executed  and  done  those  assurances  and  things. 
Consent  of  When  a  person  named  as  trustee  of  devised  copyholds  has 

lord  of  manor,  disclaimed,  and  died  without  having  been  admitted,  the 
Court  will  make  an  order  vesting  the  property  in  new 
trustees,  without  the  consent  of  the  lord,  (z)  But  if  the 
deceased  trustee  has  been  admitted,  and  the  property  has,  on 
his  death,  descended  to  his  customary  heir,  then  the  lord's 
consent  is  required,  (a)  Such  consent  is  also  required  where 
a  mortgagor  of  copyholds  by  deposit  has  been  admitted,  and 
How  proved.     ^^^^  afterwards  died  leaving  an  infant  heir,  (b)     The  lord's 

p      ,    , ,   . (z)  Be  Flitcroft,  1  Jur.,  N.S.,  418.     Tlie  lord  is,  in  such  case,  only 

opy  0      ,        entitled  to  one  fine :   Br i stow  v.  Booth,  L.  E.  5  C.  P.  80.     He  is  not 
ne  in  case  o     gjjj^j(.jgj  j-q  a^ny  gjjg  qq  the  devolution  of  a  mere  equitable  interest  which 
ei>  ing  01  e  .    ^^^^gg  ^[^^  ^gg^l  estate  in  a  person  previously  admitted  tenant  on  the  roll : 
Hall  V.  Bromley,  35  Ch.  Div.  642. 
(o)  Re  Howard,  3  W.  K.  005. 

(/>)  Cooper  V.  Jones,  25  L.  J.  Ch.  240 ;  Fnterson  v.  P.,  2  Eq.  31  ;  Bristow 
V.  Booth,  L.  R.  5  C.  P.  80. 
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consent  may  be  testified  either  by  his  appearing  on  the 
petition  and  consenting,  or  by  the  production  of  a  verified 
certificate,  (c) 

It  would  appear  that  by  the  joint  effect  of  ss.  26  v.  and 
34,  an  order  may  be  made  vesting  copyholds  in  the  equitable 
owner  thereof,  when  a  sole  trustee  holding  in  trust  for  the 
former  absolutely,  has  died  intestate  and  without  an  heir,  (d) 

(1.)  In  any  of  the  following  cases,  (e)  namely  : — (i.)  where  S.  35. 
the  High  Court  appoints  or  has  appointed  a  new  trustee ;  stock  and 
and    (ii.)  where   a   trustee    entitled   alone   or  jointly   with  choses  in 
another   person,  to  stock  or  to  a  chose  in  action — (a)  is  an ''^'^*'°°' 
infant,  or  (b)  is  out  of  the  jurisdiction  of  the  High  Court,  or  13  &  14  Vic. 
(c)  cannot  be  found  ;  or  (d)  neglects  or  refuses  to  transfer  oo^o'^^^  ^^' 
stock,  or  receive  the  dividends  or  income  thereof,  or  to  sue 
for  or  recover  a  chose  in  action,  according  to  the  direction  of     rr       o^r 
the  person  absolutely  entitled  thereto  for  twenty-eight  days   *     '    ' 
next  after  a  request  in  writing  has  been  made  to  him  by  the 
person  so  entitled,  or  (e)  neglects  or  refuses  to  transfer  stock 
or  receive  the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  a  chose  in  action  for  twenty-eight  days  next  after  an 
order  of  the  High  Court  for  that  purpose  has  been  served  on 
him ;    or   (iii.)   where    it   is   uncertain    whether   a   trustee 
entitled  alone  or  jointly  with  another  person  to  stock  or  to 
a  chose  in  action,  is  alive  or  dead,  the  High  Court  may  make 
an  order  vesting  the  right  to  transfer,  or  call  for  a  transfer 
of  stock,  or  to  receive  the  dividends  or  income  thereof,  or  to 
sue  for  or  recover  a  chose  in  action,  in  any  such  person  as 
the  Court  may  appoint:  provided  that — (a)  where  the  order 
is  consequential  on  the  appointment  by  the  Court  of  a  new 
trustee,  the  right  shall  be  vested  in  the  persons  who,  on  the 
appointment,  are  the  trustees ;    and    (b)  where  the  person 
whose  right  is  dealt  with  by  the  order  was  entitled  jointly 
with  another  person,  the  right  shall  be  vested  in  that  last- 
mentioned  person,  either  alone  or  jointly   with  any   other 
person  whom  the  Court  may  appoint. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  Appointment 
this  section,  the  Court  may,  if  it  is  more  convenient,  appoint  of  person  to 
some  proper  person  to  make  or  join  in  making  the  transfer.     ^^^'^^^  '^r. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call  for  13  &  14  Vic. 
the  transfer  of  any  stock  is  vested  by  an  order  of  the  Court  ^'     '  ^'     ' 
under  this  Act,  may  transfer  the  stock  to  himself  or  any  13&14Vic. 
other   person,    accordino-   to    the  order,   and    the    Banks   of  ^'     '   ' 
England  and  Ireland,  and  all  other  companies,  shall  obey  ^^^"^  a*'  j'^- 
every  order  under  this  section,  according  to  its  tenor.  '     '  "    * 

(c)  Cooper  V.  Jones,  supra;  Ai/les  v.  Cox,  17  B.  584. 
t  (d)  He  Godfrey,  2/5  Cli.  D.  205 :  see  obaervations  on  s.  2G,  supra. 

(e)  See  obscrvatious  on  s.  2G,  supra. 
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Notice  to 
Bank. 

13  &  14  Vic. 
c.  60,  s.  26. 

13  &  14  Vic. 
c.  60,  s.  31. 


18&  19  Vic. 
c.  91,  s.  10. 

"  Stock." 


vy^ 


(4.)  After  notice  in  writing  of  an  order  under  this  section, 
it  shall  not  be  lawful  for  the  Bank  of  England,  or  of  Ireland, 
or  any  other  company,  to  transfer  any  htock  to  which  the 
order  relates,  or  to  pay  any  dividends  thereon,  except  in 
accordance  with  the  order. 

(5.)  The  High  Court  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to  any 
stock  or  chose  in  action  vested  under  the  provisions  of  this 
Act,  is  to  be  exercised. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders  shall 
apply  to  shares  in  ships  registered  under  the  Acts  relating  to 
merchant  shipping,  as  if  they  were  stock.  (/) 

By  s.  50  "the  expression  'stock'  includes  fully  paid  up 
shares  ;  and,  so  far  as  relates  to  vesting  orders  made  by  the 
Court  under  this  Act,  includes  any  fund,  annuity  or  security 
transferable  in  books  kept  by  any  company  or  society,  or  by 
instrument  of  transfer,  either  alone  or  accompanied  by  other 
formalities,  and  any  share  or  interest  therein."  The  first  part 
of  this  definition  is  taken  from  s.  9  of  the  Trust  Investment 
Act,  1889  (c.  32).  The  remainder  (as  to  vesting  orders)  is, 
with  some  verbal  alteration,  taken  from  s.  2  of  the  Trustee 
Act,  1850.  It  was  held  before  the  Act  of  1893,  that  "  stock  " 
in  the  Acts  of  1850  and  1852  included  shares  in  a  limited 
company,  whether  fully  paid  up  or  not.  (</) 

Where  stocks  or  shares,  the  subject  matter  of  a  vesting 
stock  and '^^  °  order  under  s.  35,  are  intended  to  be  held  by  trustees,  and 
shares.  they  are  subject  to  no  liability  for  calls,  as  in  the  case  of 

Government  Stock,  the  order  should,  as  a  rule,  direct  the 
persons  in  whom  the  right  to  transfer,  or  call  for  a  transfer, 
and  to  receive  the  dividends  or  income,  is  vested,  to  transfer, 
the  stock  or  shares  into  their  own  names.  But  where  shares 
are  being  dealt  with  on  which  there  is  a  liability  to  calls, 
such  directions  should,  under  like  circumstances,  be 
omitted,  (/i)  The  Court  has  power,  however,  to  make  a 
special  order  according  to  the  requirements  of  each  particular 
case ;  and  the  Bank  of  England  or  any  other  company  con- 
cerned is  bound  to  obey  the  order,  (t) 

When  a  vesting  order  is  intended  to  be  acted  upon  by  the 
Bank  of  England  or  a  public  company  or  corporation,  care 
should  be  taken  that  it  contain  such  recitals  or  statements 


Form  of  vest- 


(/)  See  the  Merchant  Shipping  Act,  1894  (c.  60),  ss.  4,  et  seq.  745. 
(g)  Be  New  ZealancTetc.  Co.,  1  Ch.  (93)  403. 
(//)  Be.  Greijsoii,  3  Ch.  (93)  233. 
(0  lb. 
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as  to  show  that  the  Court  has  jurisdiction  to  make  it ;  other- 
wise, there  may  be  some  difficulty  in  acting  upon  it.  (/) 
Some  of  the  Chancery  Registrars  preface  all  vesting  orders 
with  recitals  having  this  object  in  view. 

It  would  appear  to  be  at  least  doubtful  whether  the  Court  Infant  bene- 
has  power  under  sub-section  (1)  (ii)  (a)  to  make  an  order  ^'^''"T- 
vesting  the  right  to  transfer  stocks  standing  in  the  name  of 
an  infant  who  is  beneficially  entitled  thereto  ;  even  where 
the  fund  is  subject  to  a  trust  for  the  infant's  maintenance.  (Jc) 
But  by  s.  3  of  the  National  Debt  (Stockholders  Relief)  Act,  55  &  56  Vic, 
1892,  (a)  "  where  an  infant  is  the  sole  survivor  in  an  account;  ^'  ^^'  ^'  ^' 
(b)  where  an  infant  holds  stock  iointly  with  a  person  under  ?*^°'^'^  standing 

^    ^  j^  ...  11  name  of 

\_supphj  "  no  "]  legal  disability,  and  (c)  where  stock  has,  by  infant ; 
mistake,  been  bought  in  or  transferred  into  the  sole  name  of 
an  infant,  the  Bank  may,  at  the  request  in  writing  of  the 
parent,  guardian,  or  next  friend  of  the  infant,  receive  the 
dividends,  and  apply  them  to  the  purchase  of  like  stock, 
and  the  stock  so  purchased  shall  be  added  to  the  original 
investment." 

The  Court  has  power  under  s.  35  of  the  Trustee  Act,  1893,  Scotch  exe- 
to  make  a  vesting  order  in  relation  to  stock  standing  in  the  ^utoiv 
sole  name  of  a  domiciled  Scotchman,  whose  executor  is  resi- 
dent, and  has  proved  the  will  in  Scotland,  but  has  not  proved 
it  in  England.  (Z) 

(1.)  An  order  under  this  Act  for  the  appointment  of  a  new  S.  36. 
trustee  or  concerning  any  land,  stock,  or  chose  in  action  subject  Persons  en- 
to  a  trust,  may  be  made  on  the   application   of  any  person  titled  to  apply 
beneficially  interested  in  the  land,  stock,  or  chose  in  action,  *"i"  orders, 
whether  under  disability  or  not,  or  on  the  application  of  any  13  &  14  Vic. 
jierson  duly  appointed  trustee  thereof".     (2.)  An  order  imder  '"•  *^^^'  ^-  '^^• 
this  Act   concerning   any    land,    stock,   or   chose   in   action 
subject  to  a  mortgage,  ma}'  be  made  on  the  application  of  any 
peison  beneficially  interested  in   the  equity  of  redemption, 
whether  under  disability-  or  not,  or  of  any  person  interested 
in  the  money  secured  by  the  mortgage. 

As  a  rule,   all   the  ccstuis  que  (rust  or  persons  interesled  Parties; — new 

trustees. 

(j)  He  Tweedy,  2S  Ch.  Div.  529,  wliere  the  order  was  discharged.     In  Stock  in  name 
K.  of  Ilanover  v.   Bk.  of  Eti<jhi)id,  8   Eq.  350,  where  it  was  sought  to  of  defunct 
obtain  a  transfer  of  stock  standing  in  the  Bank  of  England  in  the  name  corporation, 
of  a  corporate  body  which  had  ceased  to  exist,  James,  V.-C,  by  consent 
ordered  the  decree  to  be  intituled  in  the  matter  of  the  Trustee  Act,  1850, 
appointed  two  trustees,  and  empowered  und  directed  them  to  transfer  the 
fund. 

(A-)  See  Re  Findlay,  32  Ch.  D.  225,  G41 ;  Re  Barnctt,  61  L.  T.  C7G. 

(0  Re  Trubee,  ?,  Ch.  (02)  55. 
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Power  to 
dispense  with 
parties. 

Retiring 
trustee ; — 
personal  re- 
presentative ; 
— customary 
heir. 


Infant  heir  ;- 

lunatic 

trustee. 

Absconding 
trustee. 


Infants 
interested. 


Proposed  new 
trustees. 


S,  37. 


should,  if  possible,  join  as  petitioners  in  an  application  for 
the  appointment  of  new  trustees,  or  for  a  vesting  order ;  or 
those  who  do  not  join  should  be  served  with  the  petition  ;(m) 
but  the  Court  has  power  to  dispense  with  service  when  the 
circumstances  of  the  case  so  require,  e.g.,  on  a  respondent 
resident  abroad,  (n)  The  petition  should  also  as  a  rule  be 
served  upon  a  retiring  trustee ;  also  upon  the  legal  personal 
representative  of  a  deceased  sole  or  sole  surviving  trustee,  or 
upon  the  heir  of  such  person,  if  the  legal  estate  in  the 
property  is  vested  in  him,  as  in  the  case  of  copyholds ; 
because  such  trustee  or  heir  may  have  incurred  costs  which 
ought  to  be  provided  for ;  (o)  also  (in  the  case  of  copyholds) 
upon  the  customary  heir  of  a  testator  whose  trustees  have  all 
■  died  in  his  lifetime,  i.e.,  if  he  can  be  found  ;  (p)  but  not  upon 
an  infant  heir,  or  his  guardian  ;  (^q)  nor  on  a  trustee  of  un- 
sound mind  ;  (r)  nor  upon  a  person  residing  abroad  ;  (s)  nor 
upon  an  absconding  trustee  who  cannot  be  found,  (t)  It  was 
not  necessary  before  the  present  Act  to  serve  a  trustee  who 
had  refused  or  neglected  to  convey  or  transfer ;  (u)  but  such 
a  trustee  can  now  be  joined,  in  order  to  make  him  pay  costs, 
if  the  justice  of  the  case  so  require,  {v)  If  infants  are 
interested,  they  should  petition  by  their  next  friend,  or  if 
the}'  are  respondents,  guardians  should  be  appointed  for 
them ;  (w)  but  proposed  new  trustees  should  not  be  either 
petitioners  or  respondents  ;  nor  the  husbands  of  beneficiaries 
who  are  married  women,  (a;) 

Every  trustee  appointed  by  a  Court  of  competent  juris- 
diction  shall,   as  well   before   as  after   the   trust   property 


(jn)  Re  Fellows,  2  Jur.,  N.S.,  62. 
Petitioners  ^'*)  ^^^   Wilson,  31  Ch.  Div.  .522.     As  to  the  modus  procedendi,  where 

ioined  without  P^^^o^^  have  been  ioiQed  as  petitioners  without  their  authority,  see  Re 
authority  Savage,  15  Ch.  D.  557.    ^  -^-^ 

^'  (o)  Re  Oxenham,  W.  N.  (75)  6. 

(j))  Gunson  v.  Simpson,  5  Eq.  332.  In  Re  Williams,  36  Ch.  D.  232 
(since  the  Conveyancino;  Act,  1881,  and  apparently  relating  to  free- 
holds), the  testator's  heir  was  served  because  there  was  no  personal 
representative. 

(q)  Re  Davis,  W.  N.  (89)  215;  Re  Little,  7  Eq.  323,  contra;  Re  Adams, 
35  W.  E.  770 ;  Re  Jones,  22  W.  R.  837. 

(r)  Re  East,  8  Ch.  735 ;  Re  Green,  10  Ch.  272. 

(s)  Re  Wilson,  31  Ch.  Div.  522 ;  Re  Stanley,  68  L.  T.  197 ;  Re  Bignold, 
7  Ch.  223. 

(0  Re  Nicholson,  W.  N.  (84)  76 ;  Htjde  v.  Benboic,  ib.  117. 

(u)  Re  Crowe,  13  Eq.  27  ;  Re  Mills,  37  Ch.  D.  316,  affirmed  40  Ch.  Div.  14. 

(v)  Re  Knox,  1  Ch.(95)  o'oS. 

(w)  See  supra,  pp.  53-56. 

(x)  Re  Outwiu,  31  W.  R.  374. 
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"becomes   by   law,   or    by   assurance,   or    otherwise,   vested  Powers  of  new 
in  him,  have  the  same  powers,  authorities,  and  discretions,  trustee 
and   may  in  all  respects  act  as  if  he  had  been   originally  q^u"'"  ^     ^ 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  ^^  ^  \^  yj^.^ 
trust.  c.  41,  s.  33. 

The  High  Court  may  order  the  costs  and  expenses  of  and  g  33^ 
incident  to  any  application  for  an  order  appointing  a  new  Costs. 
trustee,  or  for  a  vesting  order,  or  of  and  incident  to  any  such  ^^3  ^  14  Yxc. 
order,  or  any  conveyance  or  transfer  in  pursuance  thereof,  to  c.  60,  s.  51. 
be  paid  or  raised  out  of  the  land  or  personal  estate  in  respect 
whereof  the  same  is  made,  or  out  of  the  income  thereof,  or  to 
be  borne  and  paid  in  such  manner  and  by  such  persons  as  to 
the  Court  may  seem  just. 

The  Court  had  power  under  the  Act  of  1850  to  order  a  Costs  of 
petitioner  or  applicant  to  pay  the  costs  of  the  application ;  respondents, 
and  accordingly  in  one  case  reversioners  at  whose  instance 
an  additional  trustee  was  appointed,  had  to  pay  the  costs  of 
the  petition  for  that  purpose ;  (jf)  but  the  Court  had  no 
power  before  the  present  Act,  to  order  a  respondent  to  pay 
any  such  costs,  though  it  might  have  refused  him  his  costs 
when  the  justice  of  the  case  so  required.  (2)  This  power  has 
been  conferred  by  the  addition  to  s.  38  of  the  words  "  and  by 
such  persons,"  and  accordingly  in  a  recent  case,  (a)  a  trustee 
whose  refusal  to  transfer  .stock  rendered  necessary  an  appli- 
cation to  the  Court  for  that  purpose,  was  ordered  to  pay  the 
costs  of  the  application. 

Where  the  committee  of  a  lunatic  mortgagee  presented  a  Mortgagor's 
petition  in   lunacy  under   the   repealed   Act   for   a   re-con-  ^°'**^' 
veyance  of  the  mortgaged  estate  to  the  mortgagor,  it  was 
held  that  the  mortgagor  ought  not  to  have  been  served  with 
the  petition,  and  that  he  was  not  entitled  to  his  costs  out 
of  the  lunatic's  estate,  (h) 

When  the  Court  orders  the  costs  of  an  appointment  of  new 
trustees  to  be  paid  out  of  the  estate,  it  will,  as  a  rule,  and  in 
absence  of  some  reason  to  the  contrary,  direct  them  to  be 
paid  out  of  the  corpus. 

The  powers  conferred  by  this  Act  as  to  vesting  orders  may  S.  39. 
be  exercised  for  vesting  any  land,  stock,  or  chose  in  action  Trustees  of 
in  any  trustee  of  a  charity  or  society  over  which  the  High  charities. 
Court  would  have  jurisdiction  upon  action  duly  instituted,  13  &  14  Vic. 
whether  the  appointment  of  the  trustee  was  made  by  instru-  c  60,  s.  45. 

(?/)  he  Brackenhury,  10  Eq.  45. 

(2)  Re  Wiseman,  18  W.  R.  574  ;  Be  Sparhs,  6  Cli.  D:v.  361. 
(a)  Be  Knox,  1  Ch.  (95)  538,  affirjued  W.  N.  (i»5)  112. 
(6)  Re  PMUips,  i  Ch.  629. 
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ment  under  a  power,  or  by  the  Higli  Court  under  its  general 
or  statutory  jurisdiction. 
S-  40.  Where  a  vesting  order  is  made  as  to  any  land  under  this 

Allegations ;— Act,  or  under  the  Lunacy   Act,   1890,  or   under   any   Act 
evidence.  relating  to  lunacy  in  Ireland,  founded  on  an  allegation  of  the 

13  &  14  Vic.  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an 
c.  GO,  s.  44.  allegation  that  a  trustee,  or  the  heir  or  personal  representa- 
tive or  devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of 
the  High  Court,  or  cannot  be  found,  or  that  it  is  uncertain 
which  of  several  trustees,  or  which  of  several  devisees  of  a 
mortgagee,  was  the  survivor,  or  whether  the  last  trustee,  or 
the  heir  or  personal  representative,  or  last  surviving  devisee 
of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that 
any  trustee  or  mortgagee  has  died  intestate  without  an  heir, 
or  has  died,  and  it  is  not  known  who  is  his  heir  or  personal 
representative,  or  devisee,  the  fact  that  the  order  has  been 
so  made,  shall  be  conclusive  evidence  of  the  matter  so 
alleged  in  any  court,  ujion  any  question  as  to  the  validity  of 
the  order ;  but  this  section  shall  not  prevent  the  High  Court 
from  directing  a  re-conveyance  or  the  payment  of  costs 
occasioned  by  any  such  order,  if  improperly  obtained. 
^-  ^^*  The  powers  of  the  High  Court  in  England  to  make  vesting 

Land  out  of      orders  under  tliis  Act,  shall  extend  to  all  land  and  personal 
England.  estate  in  Her  Majesty's  dominions,  except  Scotland,  (c) 

13  &  14  Vic. 
c.  60,  s.  54. 

Section  IV. — Practice. 

Petition.  An  application  under  the  Act  must,  when  no  action  is 

pending,  be  commenced  by  petition,  pursuant  to  0.  38,  r.  1, 
which  requires  all  proceedings  under  the  fifth  and  sixth 
sub-sections  of  s.  67  of  the  C.  C.  Act,  1888,  and  under  the 

Action,  etc.,      Settled  Land  Act,  1882,  to  be  commenced  by  filing  a  petition ; 

pending.  )j|j^  ^YiQ  application  may  be  in  the  nature  of  a  motion  when  it 

is  desired  to  obtain  a  vesting  or  other  consequential  order  in 
any  case  where  a  judgment  or  order  has  been  given  or  made 
for  the  sale,  conveyance,  or  transfer  of  any  land  or  stock,  (d) 

Petition  to        Petitions   under   the    Act   are    required,    in    the    Chancery 

reter  to  section  Division,  to  contain  a  statement  indicating  the  particular 
sections  of  the  Acts  under  which  the  Court  is  asked  to  make 
the  order  prayed,  (e) 

Lands  in  (c)  As  to  lauds  in  Ireland  and  Scotland,  see  s.  2  of  the  Act  of  1894  (c.  10) ; 

Ireland.  Be  Lamotte,  4  Ch.  Div.  32.5.     S.  43  (corresponding  to  s.  49  of  the  Act  of 

>S.  43.  IS.IO)  gives  power  to  the  Court  to  pronounce  judgment  in  the  absence  of  a 

Trustee  who  trustee  who  cannot  be  found  :  see   Westhead  v.  Sale,  6  W,  R.  52  ;  Burrell 

cannot  be  V.  Maxwell,  25  L.  T.  655. 

found.  (d)  See  R.  S.  C,  O.  55,  r.  13a. 

(e)  Re  Moss,  37  Ch.  D.  515 ;  and  see  R.  S.  C,  O.  54b.,  r.  4a,  (1895). 
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Upon  the  filing  of  a  petition,  tlie  Eegistrar  shall  issue  the  0-  38,  r.  2. 
copies  under  the  seal  of  the  Court  to  the  bailiff  for  service  Hearing  of 
upon  the  respective  persons  to  be  served,  together  with  a  petition. 
notice,  signed  by  the  Eegistrar  himself  and  under  the  seal  of  Form  303. 
the  Court,  stating  the  day  and  hour  on  which  the  petition 
will  be  heard;  and  that  if  they   do  not  attend,  either  in 
person  or  by  their  solicitors,  such  order  will  be  made,  and 
proceedings  taken,  as  the  Judge  may  think  just  and  expedient. 

The  bailiff  of  the  Court  shall,  four  days  at  least  before  the  ^ '    '. 
hearing,  serve  all  copies  of  such  petitions  and  notices.  ^    petitions*'  etc. 

Upon  the  hearing  of  any  petition  or  application  under  this  „ 
Order,  unless  the  Judge  shall  otherwise   direct,   the   facts  £^jgjjgg 
relied  upon  in  support  of  or  in  opposition  thereto  shall  be 
proved  by  affidavit.  (/) 

The   Judge   may  refer  any  matter  to   the   Eegistrar  to  R-  ^■ 
make   inquiries,   and   to   report  to  him  the  result  of  such  Inquiries. 
inquiries,  {g) 

In  every  final  judgment  or  order  made  upon  any  petition  ^-  ^• 
or  application  under  this  Order,  liberty  shall  be  given  to  all  Liberty  to 
parties  to  apply.  ^pply- 

Where   the   Judge  makes   an   order  upon   a  petition  or  r.  7. 

application  under  this  Order,  the  Eegistrar  shall,  as  soon  Drawing  up  of 

thereafter  as  conveniently  may  be,  draw  up,  seal,  and  file  order. 

such  order.  (Ji) 

The   statements   in  the  petition  may  be  proved   by  the  By  whom 

.  ^  IIP  petition  to  be 

afiidavit  of  any  person  competent  to  depose  to  the  tacts  as  verified. 

being  within  his  own  knowledge ;— if  possible  it  should  be 

made  by  a  member  of  the  family  interested ;  and  it  may 

follow  the  terms  of  the  petition.     Strict  proof  of  pedigree  is 

not  required ;   but   the   existence    of    any    fact    rendering 

necessary  the  application  to  the  Court,  e.  g.,  the  death  of  a 

trustee  should  be  proved  strictly,  (i)     When  the  application 

is  for  the  appointment  of  a  new  trustee,  the  consent  to  act  of 

the  person  proposed  should  be  testified  by  writing  signed  by 

him.   Formerly  the  signature  had  to  be  verified  by  affidavit ; 

but  by  the  E,  S.  C,  0.  38,  r.  19a,  it  is  sufficient  if  it  be 

verified  by  the  signature  of  his  solicitor  according  to  the 

App.  L,,  Form  29,  or  as  nearly  thereto  as  circumstances  will 

admit. 

(/)  Supra,  pp.  161-163. 

(gr)  See  also  O.  12,  r.  10 ;  O.  24,  supra,  pp.  90,  91,  324,  et  seq. 

(/t)  See  supra,  pp.  181-185. 

(i)  Re  Rice,  32  Ch.  Div.  35  ;  and  see  supra,  pp.  142,  n.  (/),  335.  In  Re 
Hoskins,  4  D.  &  J.  436,  the  general  facts  stated  in  a  petition  in  lunacy 
for  the  appointment  of  new  trustees,  and  for  a  vesting  order  were  allowed 
by  the  L.JJ.  to  be  proved  by  the  afiidavit  of  the  solicitor  for  the 
petitioners. 
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^-  S-  ^-  I,  A.  B.,  of  etc.,  hereby  consent  to  act  as  a  trustee  of  the 

F  ^'  oq  [describe  the  instrument]. 

cZenVtoact.  (Signed)  A.  B. 

I,  C.  D.,  of  etc.,  Solicitor,  hereby  certify  that  the  above 
written  signature  is  the  signature  of  A.  B.,  the  person  named 
in  the  above  written  consent. 

(Signed)  0.  D.,  solicitor  for  the  said  A.  B.  (J) 

fifnesT'  °  ^^^  application  for  the  appointment   of  a   new   trustee 

should  also  be  supported  by  the  affidavit  of  some  person 
whose  evidence  can  be  relied  on,  showing  the  fitness  of  the 
person  proposed.     There  should  not  in  general  be  more  than 

Peciiniary  q^q  such  affidavit  as  to  each  person  proposed.  (Jc)  The 
affidavit  should  show  to  some  extent  the  pecuniary  means 
of  the  person  proposed ;  but  a  deposition  to  the  effiict  that  he 
is  "  a  person  in  good  credit  in  the  neighbourhood  in  which  he 

Affidavit  not     carries  on  business"  is  sufficient.  (/)     It  should  not  be  made 

party's  ^J  ^^^  Solicitor  for  any  of  the  parties. 

solicitor. 


means. 


PKECEDENTS. 

Petitions. 

1.  For  the  appointment  of  a  New  Trxistee,  and  for  a 
Vesting  Order, 

In  the  Matter  of  the  Trusts  of  an 
Indenture  of  Settlement  dated  the  —  18 — 
and  made  between  etc.  [or  of  the  Settle- 
ment dated  the  —  18 — ,  made  on  the 
Marriage  of  E.  F.  and  G.  F.  his  Wife ;  or 
of  the  Will  of  X.  Y.  deceased  dated 
etc. ;  (^Ji)] 

and 

In  the  Matter  of  the  County  Courts  Act 

1888; 

(  /)  The  final  words  in  Italics  are  not  in  the  original  order :  see  Annual 
Practice,  1896,  vol.  2,  p.  1«5. 

(/;)  Be  Arden,  W.  N.  (87)  166. 

(0  Re  Smith,  W  N.  (94)  68. 

(m)  In  the  Chaitjcery  Division  it  is  always  preferable  that  the  name  of 
the  particular  trust  rather  than  that  of  any  particular  Act  of  Parliament 
sliould  stand  first  in  the  title  of  a  petition  ;  otherwise  considerable  expense 
ni.iy  be  incurred  when  it  is  necessary  to  search  for  any  of  the  proceedings. 
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To  His  Honour  the  Judge  of  the  said  Court. 

The  Petition  of  G.  F.  of  etc.,  Widow, 
A.  F.  of  etc.,  Spinster,  and  C.  F.  of  etc., 
Spinster,  and  F.  F.  an  Infant  by  the  said 
G.  F.  his  Mother  and  next  Friend. 

Showeth  as  follows — 

1.  By   an   Indenture   of  Settlement   dated  the  —   18 — ,  Pages  854- 
and  made  between  etc.,  certain  freehold  cottages  and  land  85!^,  860,  861, 
situated,  etc.,   were  conveyed  and  assured  to  the  said  A.  B.  '^^■>  8tJt>-872. 
and  C  D.  in  fee  simple,  upon  trust  to  sell  the  same,  and  to  spondinrOider 
invest  the  proceeds  of  such  sale  upon  any  of  the  several  see  No.  4. 
stocks  funds  and  securities  in  the  same  Indenture  mentioned, 

and  to  hold  such  investments  and  the  income  thereof  upon 
the  several  trusts  by  the  same  Indenture  declared  concerning 
the  same,  being  in  effect  trusts  for  the  benefit  of  the  said 
E.  F.  and  your  Petitioner  G.  F.  for  their  successive  lives, 
and  after  the  decease  of  the  survivor  of  them  the  said  E.  F. 
and  your  Petitioner  G.  F.  of  all  and  every  their  children 
in  equal  shares  absolutely.  The  same  Indenture  contains  a 
power  to  postpone  the  said  sale  and  a  covenant  by  your 
Petitioner  G.  F.  for  the  settlement  of  all  property  of  the 
amount  or  value  of  £ —  or  upwards  to  which  she  should 
become  entitled  during  the  joint  lives  of  herself  and  the 
said  E.  F. 

2.  There  were  five  children  only  of  the  said  E.  F.  and 
your  Petitioner  G.  F.,  namely  your  Petitioners  A.  F.,  C.  F. 
and  F.  F.,  and  H.  F.  and  J.  F.,  of  whom  your  Petitioners 
A.  F.  and  C.  F.  have  respectively  attained  the  age  of 
twenty-one  years  ;  but  your  Petitioner  F.  F.  is  an  infant  of 
the  age  of  —  years.  The  said  H.  F.  and  J.  F.  both  died 
under  the  age  of  twenty-one  years,  and  without  having  been 
married. 

3.  The  said  E.  F.  died  on  the  —  18—. 

4.  The  only  property  now  subject  to  the  trusts  of  the  said 
Settlement  consists  of  the  cottages  and  land  hereinbefore 
described,  which  still  remain  unsold,  and  of  [describe  (lie  rest 
of  the  property].  The  same  trust  premises  do  not  exceed  in 
amount  or  value  the  sum  of  £500. 

5.  The  said  C.  D.  is  incapacitated  by  paralysis  from 
acting  in  the  execution  of  the  trusts  of  the  said  Settlement 
and  fi-om  executing  or  signing  the  deed  or  documents 
required  for  giving  effect  to  the  appointment  of  a  new 
trustee  in  his  place. 

6.  G.  H.  of  etc.  is  a  fit  and  proper  person  to  be  appointed 
to  be  a  new  trustee  of  tbe  said  Settlement ;  and  he  has 
consented  to  act  as  such  trustee. 
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Your  Petitioners  therefore  pray  as  follows 

1.  That  pursuant  to  section  25  of  the  Trustee  Act 
1893,  the  said  G.  H.  may  he  appointed  to  he  a  trustee 
of  the  said  Settlement  in  substitution  for  the  said 
C.  D.  and  jointly  with  the  said  A.  B. 

2.  That  pursuant  to  section  26  (i)  of  the  last-men- 
tioned Act,  the  said  cottages,  land,  and  hereditament?, 
now  subject  to  the  trusts  of  the  said  Settlement  [if  the 
trust  estate  consists  partly  of  money  secured  hy  a  legal 
mortgage  of  real  estate  add  and  also  the  real  estate 
comprised  in  the  said  Indenture  of  Mortgage  of  the 
—  18 — ]  may  vest  in  the  said  A.  B.  and  G.  H.  for 
the  estate  therein  now  vested  in  the  said  A.  B.  and 
C.   D. ;    [but  subject,  as  to  such  last-mentioned  real 

,  estate,  to  the  equity  of  redemption  subsisting  therein, 

'^  or  as  tlie  circumstances  may  require]. 

[3.  That  pursuant  to  section  35  (1 )  (i)  of  the  last-men- 
tioned Act,  the  right  to  sue  for  and  recover  the  sum  of 
£—  secured  by  the  said  Indenture  of  Mortgage,  and 
any  other  choses  in  action  subject  to  the  trusts  of  the 
said  Settlement,  and  any  interest  in  respect  thereof, 
and  the  right  to  call  for  a  transfer  of,  and  to  transfer 
the  said  sum  of  £ —  New  Consols,  and  to  receive  the 
dividends  or  income  of  the  same  may  vest  in  them 
the  said  A.  B.  and  G.  H.] 

4.  That  the  costs  of  and  incident  to  this  application, 
and  the  canning  thereof  into  effect  may  be  paid  out 
of  the  said  trust  estate,  or 

5.  That  such  other  order  may  be  made  in  the 
premises  as  may  be  right,  and  the  circumstances  of 
the  case  may  require,  (n) 

Note. — This  Petition  is  intended  to  be  served  on  the  said 
A.  B.  and  C.  D.  [not  intended  to  be  served  on  any  person  or 
persons  whomsoever]. 

2.  For  a  Vesting  Order  when  it  is  uncertain  who  is  the  Personal 
Bepresentative  of  a  Deceased  Mortgagee,  S.  29  (e). 

In  the  Matter  of  an  Indenture  of  Mort- 
gage dated  the  —  18 — ,  and  made  between 
A.  B.  of  the  one  part  and  C.  D.  and  E.  F. 
of  the  other  part ; 

and 

In  the  Matter  of  the  County  Courts  Act 

1888. 

Affi'lavit  of  (n)  For  affidavit  of  fitness  of  proposed  new  trustee,  No.  53  in  Chapter 

fitness.  I.,  nupra,  p.  401,  may  be  adapted;  und  see  lie  Uorwoud,  W.  N,  (86)  139; 

and  supra,  p.  872,  un.  (A)  and  (/). 
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'    To  His  HonoTir,  etc.  as  in  No.  1. 

1.  By  an  Indenture  of  Mortgage  dated  the  —  18 — ,  and  Pages  85G, 
made  between  yoTir  Petitioner  of  the  one  part,  and  the  above  ^^^'  ^^^  ^*^^» 
named  C.  D.  and  E.  F.  of  the  other  part,  your  Petitioner,  in  p^,^~o'^ 
consideration  of  the  sum  of  £ —  then  advanced  to  him  by  adapt  No.  24, 
the  said  C.  D.  and  E.  P.  out  of  moneys  belonging  to  them  on 

a  joint  account,  etc. ;  adajpt  No.  3,  jpar.  1  in  Chapter  IV.  supra, 
p.  622. 

2.  The  said  C.  D.  died  on  the  —  18—,  and  the  said  E.  F. 
on  the  —  18 — .  They  did  not  nor  did  either  of  them  ever 
enter  into  the  possession,  or  into  the  receipt  of  the  rents  and 
profits  of  the  said  mortgaged  premises. 

3.  The  whole  of  the  money  due  under  the  said  Indenture 
of  Mortgage  was,  on  the  —  18 —  received  by  the  said  E.  F. 
out  of  moneys  realised  by  the  sale  of  other  property  conveyed 
to  the  said  C.  D.  and  E.  F.  by  way  of  collateral  security  for 
the  said  sum  of  £ —  and  interest ;  but  no  reconveyance  of 
the  said  mortgaged  premises  has  ever  been  executed  to  your 
Petitioner. 

4.  The  said  E.  P.  by  his  Will,  dated  the  —  18—,  ap- 
pointed G.  H.  and  I.  K.  as  his  Exors.,  but  the  validity  of  the 
same  Will  is  now  being  contested  in  an  Action  in  the 
Probate  Division  of  Her  Majesty's  High  Court  of  Justice,  in 
which  G.  F.,  the  Widow  of  the  said  E.  F.  is  Plf.,  and  the 
said  G.  H.  and  I.  K.  are  Defts. ;  and  it  is  uncertain  when 
probate  thereof  is  likel}'-  to  be  granted ;  and  therefore  un- 
certain also  who  is  the  personal  representative  of  the  said  E.  F. 

5.  The  value  of  the  said  mortgaged  premises  does  not 
exceed  the  sum  of  £500.  (o) 

Your  Petitioner  prays  that  pursuant  to  section  29  (e) 
of  the  Trustee  Act  1893,  the  hereditaments  and 
premises  eompiised  in  and  subject  to  the  said  Inden- 
ture of  Mortgage  may  vest  in  your  Petitioner  for  the 
estate  therein  which  would  be  vested  in  the  said  E.  F. 
if  he  were  now  living. 

Note. — This  Petition  is  intended  to  be  served  on  the  above- 
named  G.  H.  and  I.  K. 

3.  For  a  Vesting  Order  lohere  a  Trustee  neglects  or  refuses  for 
tioenty-eigld  days  to  transfer  Stock,  S.  35  (1)  (ii)  ((Z).  For 
heading  see  No.  1. 

1.  By  an  Indenture  of  Settlement  dated  etc.  adapt  No.  1,  Pages  860, 
pars.  1 — 3  to  the  circumstances  of  the  case  upon  the  footing  of^^^'^'^' 

(o)  Compare  sub-s.  5  of  s.  67  of  the  0.  C.  Act,  1888,  with  sub-s.  3.    It  is  see  No.  32. 
not  materifil  under  sub-s.  3  whether  mortgaged  property  does  or  does  not 
exceed  tlie  value  of  £»00,  so  long  as  the  money  secured  does  not  exceed 
that  amount;  see  also  supra,  p.  574,  n.  (p). 
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the  Petitioner  F.  F.  having  attained  his  majority  ;  and  state  if 
necessary  the  effect  of  any  instrument  appointing  new  trustees  of 
the  Settlement  or  other  instrument,  and  showing  that  the  respoit- 
dent  I.  K.  is  the  sole  or  sole  surviving  Trustee. 

4.  On  the  —  18 —  the  said  A.  F.  intermarried  with,  and 
she  is  now  the  Wife  of  B.  G. ;  and  by  an  Indenture  of 
that  date,  and  made  between  etc.,  the  share  of  the  said  A,  G. 
in  the  moneys  and  other  property  subject  to  the  trusts  of  the 
said  Indenture  of  the  —  18 —  was  assigned  to  your 
Petitioners  L.  M.  and  N.  0.,  upon  the  tniists  by  the  In- 
denture now  in  statement  declared  in  favour  of  the  said 
B.  G.  and  A.  G.  for  their  lives  successively,  and  afterwards 
of  the  children  of  their  said  marriage  absolutely. 

5.  Similar  statement  as  to  Settlement  assigning  share  of  C.  F.  to 
Petitioners  P.  Q.  and  B.  S. 

6.  The  Faid  G.  F.  died  on  the  —  18 — ,  and  the  said  I.  K, 
shortly  afterwards  sold  and  converted  into  money  the  said 
cottages  and  land,  and  all  other  the  property  then  subject  to 
the  trusts  of  the  said  Indenture  of  the  —  18 —  [if  the  stock 
in  question  represents  the  residuary  estate  subject  to  the  trusts  of  a 
will,  some  such  words  as  the  following  may  he  necessary,  and 
thereout  he  duly  paid  and  satisfied  all  the  debts,  and  the 
funeral  and  testamentary  expenses  of  the  said  Testator,  and 
also  the  several  legacies  bequeathed  by  his  said  Will.] 

7.  The  property  subject  to  the  trusts  of  the  said  Indenture  of 
the  —  18 —  now  consists  of  the  sum  of  £ —  cash  in  the 
hands  of  the  said  I.  K.  (which  is  more  than  sufficient  for  the 
payment  of  any  costs,  charges,  or  expenses  properly  incurred 
by  him  relating  to  the  trusts  of  the  same  Indenture)  and  the 
several  stocks,  Ixxnds,  and  securities  following,  namely  [set 
them  fortli]  now  standing  in  the  name  of  the  said  I.  K. 

8.  The  said  stocks,  funds,  and  securities  and  the  said  sum 
of  £ —  cash  now  belong  (in  the  events  which  have  happened, 
and  subject  to  the  payment  of  any  such  costs,  charges,  and 
expenses  as  aforesaid)  as  to  one  equal  third  part  thereof  to 
your  Petitioner  F.  F.  absolutely,  and  as  to  another  equal 
third  part  thereof,  to  your  Petitioners  L.  M.  and  N.  0.,  as 
the  Trustees  of  the  said  Indenture  of  the  —  18 — ,  and  as  to 
the  remaining  equal  thiid  part  to  your  Petitioners  P.  Q.  and 
K.  S.,  as  the  Trustees  of  the  said  Indenture  of  the  —  18 — ; 
and  it  has  been  agreed  between  all  your  Petitioners  that  the 
said  stocks,  funds,  and  securities,  should  be  divided  in  specie, 
and  appropriated  amongst  them  in  the  manner  following, 
namely,  that  the  sum  of  £ —  A  stock,  etc.,  should  be  allotted 
and  transferred  to  your  Petitioner  F.  F. ;  that  one  moiety 
(or  as  near  thereto  as  circumstances  will  permit)  of  each  of 
the  remaining  stocks  funds  and  securities  be  allotted  and 
transfeired  to  your  Petitioners  L.  M.  and  N.  0.  as  th& 
Trustees  of  the  said  Indenture  of  the  —  18 — ,  and  that  the 
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otlier  moiety  thereof  sliould  he  allotted  and  transferred 
to  yonr  Petitioners  P.  Q.  and  P.  S.  as  the  Trustees  of  the 
said  Indenture  of  the  —  18 — . 

9.  Your  Petitioners  have  authorised  the  said  I.  K.  to 
deduct  and  pay  any  such  costs,  charges,  and  expenses  as  may 
be  due  to  him  as  aforesaid,  out  of  the  said  sum  of  £ —  cash, 
and  they  have  also  by  a  notice  in  writing  dated  the  —  18 — , 
and  duly  served  upon  him,  requested  him  the  said  T.  K.  to 
allot  and  transfer  the  said  stocks  funds  and  seciirities  to 
your  Petitioners  respectively  in  conformity  with  the  afore- 
said agreement  in  that  behalf ;  but  he  has  hitherto  neglected 
[refused]  and  he  still  neglects  [refuses]  to  comply  with  such 
request. 

1 0.  The  whole  of  the  said  stocks,  funds,  and  securities  and 
cash,  do  not  exceed  in  amount  or  value  the  sum  of  £500. 

Your  Petitioners  therefore  pray  as  follows  : — 

1.  That  pursuant  to  section  35  sub-section  (1)  (ii)  (d) 
of  the  Trustee  Act  1893,  the  right  to  transfer  the  said 
stocks,  funds,  and  securities,  and  to  receive  the  divi- 
dends or  income  thereof,  may  vest  in  your  Petitioners 
L.  M.  and  N.  0.  either  alone  or  jointly  with  such 
other  person  or  persons  as  the  Court  may  appoint ; 
and  that  the  same  stocks,  funds,  and  securities  may 
be  transferred  to  your  Petitioners  in  conformity 
with  the  agreement  so  entered  into  by  them  as  herein- 
before stated. 

2.  That  the  said  I.  K.  may  be  ordered  to  pay  the 
costs  of  and  incident  to  this  Petition. 

3.  Or  that  such  further,  etc.,  as  in  No.  1. 

Note. — This  Petition  is  intended  to  be  served  on  the  above- 
named  I.  K. 

Orders  ; — New  Trustees,  etc.  (p) 

4.  Order  appointing  New  Trustees  and  vesting  the  Trust 
Property  -—Ss.  25,  26  (i)  35  (1)  (i). 

Upon  the  Petition  of  A.  B.  of  etc.,  and  upon  hearing  the  Pages  854- 
Solicitor  [Counsel]  for  the  Petitioner  and  for  C.  D.,  etc.,  and  858,  860,  861, 
upon  reading  the  said  Petition  etc.  (specify  evidence,  including  ^  ^'p^^T^*'^- 
in  the  case  of  copjyholds,  where  the  circumstances  so  require,  some  ggg  j^q_  -^ 

such  tvords  as  the  affidavit  of  X.  Y.  filed  the  —  18 — ,  and  the  Cop^.],yi(jj. 

exhibit   A    therein  referred   to,  being   the  consent   to    this  consent  of 
Order  of  S.  M.  the   Steward  on  behalf  of  the  Lord  of  the  Lord. 
Manor  of  — ,  in  the  County  of  — -,  of  which  the  copyhold  land 

(p)  For  orders  appointing  new  Trustees  in  a  pending  action,  see  supra, 
pp.  .521,  522,  Nos.  14-16 ;  also  No.  6,  infra. 
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Infant  trustee, 
Paue  855. 


Vesting  of 
mortgaged 
property. 


Right  to  sue 
for  mortgage 
money. 

Other  choses  i 
action  and 
stock. 


Pnges  866, 
867. 


Shares  subject 
to  calls. 


and  hereditaments  hereinafter  mentioned  are  hckl ;)  [And  it 
appearing  to  the  satisfaction  of  the  Court  that  A.  B.,  one  of 
the  Trustees  of  the  above  mentioned  Settlement  [Will]  is 
now  incapable  of  acting  in  the  execution  of  the  trusts  of  the 
same  Settlement,  [Will]  and  that  it  is  expedient  to  appoint  a 
new  Trustee  of  the  same  Settlement,  [Will]  but  impracticable 
[inexpedient  or  difficult]  so  to  do  without  the  assistance  of 
the  Court,  and  that  the  Petitioners  are  beneficially  interested 
in  the  property  subject  to  the  trusts  of  the  same  Settlement, 
[Will]  including  the  sum  of  £ —  New  Consols  hereinafter 
mentioned,]  This  Court  doth  hereby  appoint  (g)  G.  H.  of, 
etc.,  to  be  a  Trustee  of  the  said  Settlement  [Will  of  the  said 
X.  Y.]  in  substitution  for  the  said  C.  D.  and  jointly  with  the 
said  A.  B. ;  [if  the  appointment  be  made  in  substitution  for  an 
infant  nominated  as  trustee  add  without  prejudice  to  any 
application  which  the  said  C.  D.  may  make  to  be  restored  to 
the  trusteeship  on  coming  of  age ;]  And  it  is  ordered  that  the 
freehold  [copyhold  or  leasehold]  cottages  and  land(r)  subject 
to  the  trusts  of  the  said  Settlement  [  Will]  do  vest  in  the  said 
A.  B.  and  G.  H.  for  the  estate  therein  of  the  said  A.  B.  and 
C.  D.,  to  be  held  by  them  [for  the  remainder  of  the  term  created 
by  the  Indenture  of  Lease  of  the  —  18 — ,  in  the  said  Petition 
mentioned]  upon  the  trusts  of  the  same  Settlement  [Will]  or 
such  of  them  as  are  still  subsisting  and  capable  of  taking 
effect;  [And  it  is  ordered  that  the  real  estate  comprised  in 
the  Indenture  of  Mortgage  of  the  —  18 — ,  in  the  Petition 
referred  to,  do  vest  in  the  said  A.  B.  and  G.  H.  for  the  estate 
therein  of  the  said  A.  B.  and  C.  D. ;  but  subject  to  the 
equity  of  redemption  subsisting  therein  ;  and  it  is  ordered 
that  the  right  to  sue  for  and  recover  the  sum  of  £ —  secured 
by  the  same  Indenture  of  Mortgage,  and  any  other  choses  in 
action  subject  to  the  trusts  of  the  said  Settlement,  [Will],  and 
any  interest  in  respect  tliereof,  and  the  right  to  call  for  a 
transfer  of  and  to  transfer  the  sum  of  £ —  New  Consols 
standing  in  the  nanif^s  of  the  said  A.  B.  and  C.  D.  in  the 
Books  of  the  Bank  of  England,  and  to  receive  any  dividends 
now  due  and  to  accrue  due  on  the  said  Consols,  do  vest  in 
the  said  A.  B.  and  G.  11.  as  such  Trustees  as  aforesaid ;  and 
it  is  ordered  that  the  said  A.  B.  and  G.  H.  do  transfer  such 
annuities  into  their  own  names,  to  be  held  by  them  upon 
the  trusts  of  the  said  Settlement,  [Will]  or  such  of  them  as 
are  now  subsisting,  and  capable  of  taking  effect.  In  the 
case  of  shares  subject  to  calls,  omit  direction  for  the  trustees  to 


Recitals  in  (q)  Orders  for  the  appointment  of  new  Trustees  of  instruments  not 

order.  including  stock,  often  commence,  "This  Court  doth  hereby  appoint,"  etc., 

without  special  recitals  :  see  supra,  pp.  866,  867. 

(r)  These  words  must  correspond  with  those  in  the  instrument  of  trust. 

For  definition  of  "  land,"  see  s.  .50  of  the  Trustee  Act,  18t»:^. 
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transfer  into  tlieir  own  names,  and  substitute  some  such  words  as 
the  fullowing,  And  it  is  ordered  that  the  right  to  call  for  a 
transfer  of  and  to  transfer  the  said  shares  specified  in  the 
schedule  hereto  to  any  purchaser  or  purchasers,  and  to  receive 
the  dividends  accrued  and  to  accrue  thereon,  do  vest  in  the 
said  A.  B.  and  G.  H.  as  such  trustees  as  aforesaid,  the  said 
A.  B.  and  G.  H.  by  their  Solicitor  [Counsel]  undertaking  to 
hold  the  proceeds  of  the  sale  thereof  (if  any)  upon  the  trusts 
of  the  said  Settlement  [Will] ;  And  it  is  ordered  that  it  be 
referred  to  the  Registrar  of  this  Court  to  tax  the  costs  and 
expenses  of  the  Petitioners  and  the  Eespondeut  of  and 
relating  to  the  said  Petition] ;  And  it  is  ordered  that  the  said 
A.  B.  and  G.  H.  do  [be  at  liberty  to]  pay  such  costs  and 
expenses  out  of  the  trust  estate. 

5.  New  Trustees  of  Will  lohen  Devisee  in  Trust  of  Copyholds  has 

disclaimed. 

This  Court  doth  hereby  appoint  A.  B.  of  etc.,  and  C.  D.  of  Pages  857, 
etc.,  to  be  Trustees  of  the  Will  of  the  said  X.  Y.  in  substitu-  860,  SGi,  8G4, 
tion  for  E.  F.  and  G,  H.,  both  deceased,  in  the  Petition  866-868. 
named,  and  which  said  G.  H.,  as  devisee  of  trust  estates  of 
the  said  I.  K.  who  survived  L.  M.  his  co-trustee  under  the 
said  Will  of  X.  Y.,  became  sole  trustee  under  the  same  Will ; 
and  it  is  ordered  that  the  copyhold  lands   subject   to   the 
trusts  of  the  said  Will  of  X.  Y.,  do  vest  in  the  said  A.  B.  and 
C.  D.  as  the  Trustees  of  the  same  Will  for  the  estate  which 
by  reason  of  the  disclaimer  of  the  devisees  in  trust  of  the 
said  G.  H.  has  become  vested  in  his  customary  heir. 

6.  Leave  to  appoint  New  Trustees  ichen  Action  for  the  Execution 

of  Trusts,  etc.,  is  pending  (s). 

Upon  application,  etc. ;  see  supra,  p.  192,  and  the  Deft.  C.  D.  Pages  312, 
by  his  Solicitor  desiring  to  be  discharged  from  the  trusts  853. 
and  powers  reposed  in  and  conferred  upon  him  by  the  Will 
of  X.  Y.,  lately  of  etc.,  It  is  ordered  that  the  Deft  E.  F.,  as 
the  continuing  Trustee  of  the  same  Will  be  at  liberty  to 
exercise  the  powers  vested  in  him  by  the  same  Will  [section 
10  of  the  Trustee  Act  1893]  by  appointing  G.  H.,  of  etc.,  to 
be  a  new  Trustee  of  the  Will  of  the  Testator  X.  Y.  in  sub- 
stitution for  the  Deft.  C.  D.,  and  to  act  jointly  with  the  Deft. 
E.  F. ;  And  it  is  ordered  that  the  deed  appointing  the  said 
G.  H.  to  be  such  new  Trustee  as  aforesaid,  be  settled  by  the 
Judge,  and  that  upon  such  appointment,  any  assurances  and 
things  requisite  for  vesting  the  trust  property,  or  any  part 
thereof,  jointly  in  the  said  E.  F.  and  G.  H.  be  executed  and 

(s)  For  corresponding  Notice  of  Application  adapt  to  this   Precedent 
No.  2,  supra,  p.  31. 
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Page  176.  done  by  them  and  the  Deft.  C.  D. ;  And  it  is  ordered  that  the 
said  E.  F.  and  G.  H.  do,  out  of  the  capital  of  the  Testator's 
estate,  retain  and  pay  the  Plf.'s  and  the  Deft.'s  costs  of  this 
Application  and  consequent  thereon,  including  in  the  costs  of 
the  Defts.,  any  charges  and  expenses  properly  incurred  by 
them  as  Trustees,  such  costs  to  be  taxed  by  the  Eegistrar. 

7.  Declaration  of  Validity  of  Appointment  of  New  Trustees 
with  Direction  for  Transfer  of  StocJc. 

Pages  312,  This  Court  is  of  opinion  that  the  appointment,  by  the  said 

853.  Indenture  of  the  —  18 — ,  of  the  Petitioners  A.  B.  and  C.  D., 

as  trustees  of  the  Will  of  the  said  X.  Y.  is  a  valid  appoint- 
ment ;  And  the  Petitioners  A.  B.  and  C.  D.  by  their  Solicitor 
undertaking  as  Exors  of  the  Will  of  E.  F.  to  concur  in  the 
transfer  of  £ —  New  Consols  forming  part  of  the  Estate  of 
the  said  X.  Y.,  and  in  the  receipt  of  the  dividends  thereon  as 
hereinafter  directed,  This  Court  doth  order  that  the  respon- 
dent G.  H.,  as  another  Exor  of  the  said  Will  of  E.  F.  do  in 
concurrence  with  the  petitioners  A.  B.  and  C.  D.  transfer  the 
said  sum  of  £ —  New  Consols  to  the  said  A.  B  and  C.  D.  to 
be  held  by  them  upon  the  trusts  of  the  Will  of  the  said 
X.  Y.  and  do  concur  with  the  Petitioners  A.  B.  and  C.  D.  in 
the  receipt  of  the  dividends  now  due  and  to  accrue  due  upon 
the  said  New  Consols  before  the  transfer  aforesaid,  and  in 
the  payment  thereof  to  the  said  A.  B.  and  C.  D.,  to  be 
applied  by  them  in  accordance  with  the  trusts  of  the  said 
Will. 

Vesting  Orders  relating  to  Land  when  made  on  Petition. 

8.  Infant  Trustee  or  Mortgagee,  Ss.  2G  ii.  (a),  28. 

Pages  856-  It  is  ordered  that   the   land   and   hereditaments  (/)   now 

858,  860,  861,  subject  to  the  trusts  of  the  said  Will  of  X.  Y.  [comprised  in 
866-868.  ^i^g  gj^j^  Indenture  dated  the  —  18—]  whereof  A.  B.,  who  is 

an  infant,  is  seised  [possessed]  upon  trust  [by  way  of 
mortgage]  as  in  the  Petition  mentioned  do  vest  in  the 
Petitioners  C.  D.  and  E.  F.  [C.  D.  and  E.  F.  in  the  Petition 
named]  for  all  the  estate  therein  of  [or  now  vested  in]  the 
said  A.  B. 

9.   The  like  in  the  case  of  Copyholds,  S.  34. 

Page  864.  It  is  ordered  [if  the  Lord's  consent  is  required  and  has  not  been 

obtained  say  without  prejudice  to  the  rights  of  the  Lord  or 
Lady  of  the  Manor  of  — ,  in  the  county  of  — ,  to  his  or  her 
fines  or  customary  dues]  that  the   lands   copyhold   of  the 

(0  See  note  (r)  to  No.  4,  supra. 
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Manor  of — ,  in  the  county  of  — ,  whereof  A.  B.,  who  is  an 
infant  is  seised  in  trust  [by  way  of  mortgaoje]  as  in  the 
Petition  mentioned  do  vest  without  any  surrender  or  admit- 
tance in,  etc.,  for  all,  etc.,  as  in  No.  8. 

10.  Release  of  Contingent  Rigid  of  Infant  Trustee  or 
Mortgagee,  Ss.  26  ii.  (a),  28. 

It  is  ordered  that  the  land  and  hereditaments  subject,  etc., 
be  wholly  released  from  the  contingent  right  therein  to 
which  A.  B.,  who  is  an  infant,  is  entitled  upon  trust  [by 
way  of  mortgage]  as  in  the  Petitioa  mentioned. 

11.  Disposition  of  the  like  Right. 

It  is  ordered  that  the  contingent  right  to  which  A.  B,, 
who  is  an  infant,  is  entitled  in  the  land  and  hereditaments 
now  subject,  etc.,  as  in  No.  8,  do  vest  in  tlie  Petitioner  C.  D. 
[C.  D.  in  the  Petition  named]. 

12.  Sole  Trustee  residing  out  of  England  and  Wales,  S.  2(5  u'.  (6). 

Upon  the  Petition,  etc..  It  is  ordered  that  the  land  and  Page  858. 
hereditaments  now  subject  to  the  trusts  of  the  said  Will  of 
X.  Y.  [comprised  in  the  said  Indenture  dated  the  —  1 8 — ] 
whereof  A.  B.,  who  is  out  of  the  jurisdiction  of  the  High 
Court  of  Justice,  is  solely  seised  [possessed]  upon  the  sub- 
sisting trusts  of  the  same  Will  or  Indenture  [upon  trust  as 
in  the  Petition  mentioned,]  do  vest  in  the  Petitioners  C.  D. 
and  E.  F.  for  the  estate  therein  of  the  said  A.  B. 

13.  Sole  Trustee  loho  cannot  he  found,  S.  26  ii.  (c). 

Upon  the  Petition,  etc..  It  is  ordered  that  the  land  and  Page  858. 
hereditaments  now  subject,  etc.,  whereof  A.  B.,  who  cannot 
be  found  is  if  living  solely  seised  [possessed]  upon,  etc.,  do 
vest  in  the  Petitioners  C.  D.  and  E.  F.  for  the  estate  therein 
of  the  said  A.  B.,  if  he  be  living,  or  if  the  said  A.  B.  be  dead, 
for  the  estate  therein  which  would  now  be  vested  in  him,  if 
he  were  now  living. 

14.   Trustee  out  of  England  and  Wales  seised  Jointly  loith 
another  person,  Ss.  26  ii.  (b).   . 

Upon  the  Petition,  etc.,  And  it  appearing  that  the  Peti-  Pages  858, 
tioner  A.  B.  is  now  seised  within  the  meaning  of  the  Trustee  ^^9. 
Act  1893  of  the  land  and  hereditaments  subject  to  the  trusts, 
etc.,  jointly  with  C.  D.  (who  is  out  of  the  jurisdiction  of  the 
High  Court  of  Justice)  upon,  etc.,  It  is  ordered  that  such 

8  L 
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land  and  hereditaments  do  vest  in  the  said  A.  B.  and  G.  H. 
for  the  estate  therein  of  the  said  A.  B.  and  C.  D.  (u) 

15.  Trustee  seised  jointly  iciih  another  person  who  cannot  he 
found,  Ss.  26  ii.  (c). 

Pages  858,  Upon  the  Petition,  etc.,  And  it  appearing  that  the  Peti- 

^^^-  tioner  A.  B.  is  now  seised  within  the  meaning  of  the  Trustee 

Act  1893  of  the  land  and  hereditaments  subject  to  the  trusts, 
etc.,  jointly  with  C.  D.  if  now  living  upon,  etc.,  It  is  ordered 
that  such  land  and  hereditaments  do  vest  in  the  said  A.  B. 
and  G.  H.  for  the  estate  theiein  of  the  said  A.  B.  and  C.  D. 
if  now  living. 

1 6.  Belease  of  Contingent  Bight  of  Sole  Trustee  who  is  out  of 
England  and  Wales,  or  cannot  he  found,  S.  26  ii.  (fe)  (c). 

Page  858.  It  is  ordered  that  the  land  and  hereditaments  subject,  etc., 

be  wholly  released  from  the  contingent  right  therein  to 
which  A.  B.,  who  is  out  of  the  jurisdiction  of  the  High 
Court  of  Justice  [cannot  be  found],  is,  [if  now  living],  solely 
entitled  upon  trust  as  in  the  Petition  mentioned  [or  if  the 
said  A.  B.  be  now  dead,  fiom  the  contingent  right  therein  to 
which  he  would  now  be  solely  entitled,  if  now  living]. 

17.  Disposition  of  the  Contingent  Bight  to  v)hich  a  Trustee  out  of 

England  and  Wales,  or  who  cannot  he  found  is  entitled  jointly 
with  another  person,  S.  26  ii.  (h)  (c). 

It  is  ordered  that  the  contingent  right  to  which  A.  B., 
who  is  out  of  the  jurisdiction  of  the  High  Court  of  Justice 
[cannot  be  found],  is,  [if  now  living],  entitled  jointly  with  [the 
Petitioner]  C.  D.  in  the  land  and  hereditaments  now  subject, 
etc.,  see  No.  12,  upon  trust  as  in  the  Petition  mentioned,  do 
vest  in  the  said  [Petitioner]  C.  D.  [jointly  with  E.  F.  in  the 
Petition  named  as  such  Trustees  as  therein  mentioned]. 

18.  Uncertainty  who  was  the  survivor  of  two  or  more   Trustees 

jointly  entitled  to  or  possessed  of  Land,  S.  26  (zm'.). 

Pages  858,  Upon  the  Petition,  etc.,  and  it  appearing  that  A.  B.  and 

B59.  C.  D.  in  the  Petition  named  were  jointly  seised  [possessed]  of 

the  land  and  hereditaments  now  subject,  etc.,  see  No.  12,  and 
that  they  are  both  dead,  but  it  is  uncertain  which  of  them 
was  ihe  survivor.  It  is  ordered  that  the  said  land  and  here- 
ditaments do  vest  in  the  Petitioners  E.  E.  and  G.  H.  [E.  F. 
and  G.   H.  in  the   Petition   named]  for  the  estate  therein 

(m)  See  Be  Greenwood,  27  Cb.  D.  361. 
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which  would  now  be  vested  in  the  survivor  of  them  the  said 
A.  B.  and  C.  D.,  if  such  survivor  were  now  living. 

19.  Uncertainty  ichether  the  Trustee  last  known  to  have  been 
entitled  to  or  possessed  of  Land,  is  living  or  dead,  S.  26  (iv.~). 

Upon  the  Petition,  etc.,  And  it  appearing  that  A.  B.  and  Page  858. 
C.  D.  in  the  Petition  named  were  jointly  seised  [possessed]  of 
the  land  and  hereditaments  now  subject,  etc.,  see  No.  1 2,  and 
that  the  said  A.  B.  died  in  the  lifetime  of  the  said  C.  D. ; 
but  it  is  uncertain  whethei-  the  said  C.  D.  is  living  or  dead, 
]t  is  ordered  that  the  said  land  and  hereditaments  do  vest 
in  the  Petitioners  E.  F.  and  G.  H.  [E.  F.  and  G.  H.  in  the 
Petition  named]  for  all  the  estate  therein  of  the  said  C.  D.  if 
living,  or  if  the  said  C.  D.  be  dead,  for  the  estate  therein 
which  would  now  be  vested  in  him  if  he  were  now  living. 

20.  Trustee  ivho  has  died  without  an  Heir  or  Personal  Repre- 
sentative, or  when  it  is  uncertain  who  is  his  Heir  or  Personal 
Mepresentative,  S.  26  (i?.). 

Upon  the  Petition,  etc..  And  it  appearing  that  A.  B.,  in  Pages  8.M5, 
the  Petition  named  was  at  the  time  of  his  death  seised  [pos-  ^"'^>  ^^^• 
sessed]  of  the  (copyhold)  land  and  hereditaments  subject, 
etc.,  see  No.  12,  and  that  he  has  died  intestate  as  to  such  land 
and  hereditaments  without  an  heir  (according  to  the  custom 
of  the  said  Manor,)  [has  no  personal  representative  or  has 
died  and  it  is  not  known  who  is  his  heir  (nccording,  etc.)  or 
his  personal  representative,]  It  is  ordered  that  the  said  (copy- 
hold) land  and  hereditaments  do  vest  in  the  Petitioners  C.  D. 
and  E.  F.  for  the  estate  therein  which  would  now  be  vested 
in  the  said  A.  B.,  if  he  were  now  living. 

2 1 .  Trustee  icho  has  refused  or  neglected  for  twenty-eight  days  to 

convey  ; — S.  26  (yi.'). 

Upon  the  Petition,  etc..  And  it  appearing  to  the  satis-  Pages  858, 
faction  of  the  Court  that  the  respondent  C.  D.  is  a  trustee  of  ^^^'  ^*^^- 
the  land  and  hereditaments  comprised  in  the  Indenture  of 
Settlement  of  the  —  18 — ,  in  the  Petition  mentioned,  and 
that  the  said  C.  D.  has  wilfully  refused  [neglected]  to  con- 
vey the  said  land  and  hereditaments  according  to  the  direc- 
tion of  the  Petitioner,  as  the  person  entitled  to  require  a 
conveyance  thereof  for  the  space  of  twenty-eight  days  next 
after  a  requirement  for  that  purpose  has  been  made  upon 
him.  This  Court  doth  order  that  the  said  land  and  heredita- 
ments comprised  in  the  said  Indenture  of  the  —  18 — ,  do 
vest  in  the  Petitioner  A.  B.  for  all  the  estate  therein  now 
vested  in  the  said  C.  D.  ;  And  it  is  ordered  that  the  said 
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C.  D.  do  pay  the  Petitioner's  costs  of  this  Petition  as  taxed 
within  fourteen  days  after  taxation. 

22.  Belease  of  Contingent  Bight  in  Unborn  Persons,  S.  27. 

)1.  It  is  ordered  that  the  land  and  hereditaments  subject,  etc. ; 

see  No.  12,  be  wholly  released  from  the  contingent  right  to 
which  the  name  are  subject  in — [supply  persons  or  class  of  per- 
sons from  the  instrument  of  trust,  e.g.,  the  unborn  children  of 
X.  Y.  in  the  Petition  named],  who,  on  coming  into  existence, 
would  in  respect  thereof,  become  entitled  to  or  possessed  of 
such  land  and  hereditaments  upon  trust  as  in  the  Petition 
mentioned. 

23.   Vesting  of  Estates  of  Unborn  Persons,  S.  27. 

Page  861.  It  is  ordered  that  the  land  and  hereditaments  subject,  etc. ; 

see  No.  12,  do  vest  in  X.  Y.,  in  the  Petition  named  for  the 
estate  or  estates  therein  to  or  of  which  any  unborn  child  or 
children  of  the  said  X.  Y.  would,  on  coming  into  existence,  be 
entitled  or  possessed  on  trust  as  in  the  Petition  mentioned. 

24.  Deceased  Mortgagee; — Heir  or  Personal  Representative 
out  of  England  and  Wales,  etc.,  S.  29. 

Pages  856,  Upon  the  Petition,  etc..  And  it  appearing  that  all  money 

857,  861,  869,  due  in  respect  of  the  said  Indenture  of  Mortgage  has  been 
^^^  ^^M*'°°  paid  to  a  person  entitled  to  i-eceive  the  same,  and  that  C.  D., 
a  ap  0.  .  ^j^^  mortgagee  of  the  (copyhold)  hereditaments  and  premises 
comprised  in  the  said  Indenture  of  Mortgage  died  without 
having  entered  into  the  possession,  or  into  the  receipt  of  the 
rents  and  profits  thereof.  And  that  E.  F.  the  (customary) 
heir  [personal  representative  or  devisee]  of  the  said  C.  D.  is 
out  of  the  jurisdiction  of  the  High  Court  of  Justice,  It  is 
ordered  that  the  hereditaments  and  premises  comprised  in 
and  subject  to  the  said  Indenture  of  Mortgage  do  vest  in  the 
Petitioner  A.  B.  for  the  ef-:tate  therein  of  the  said  E.  F. ;  if 
E.  F.  cannot  be  found  the  order  should  contain  a  recital  to  that 
effect  and  the  property  should  in  that  case  be  directed  to  vest  for 
the  estate  therein  of  the  said  E.  F.,  if  living,  or  if  the  said 
E.  F.  be  dead,  for  the  estate  therein  which  would  now  be 
vested  in  him  if  he  were  now  living  ;  compare  No.  13,  supra  ; 
where  it  is  uncertain  ivhich  of  several  devisees  (^E.  F.  and  G.  H.^ 
of  the  mortgagee  was  the  survivor  say  for  the  estate  therein 
which  would  now  be  vested  in  the  survivor  of  them  the 
said  E.  F.  and  G.  H.  if  such  survivor  were  now  living;  see 
No.  18,  supra  ;  lohere  it  is  uncertain  as  to  the  survivor  of  several 
devisees  of  the  mortgagee,  or  as  to  the  heir  or  personal  repre- 
sentative of  the  mortgagee  ivhether  he  is  living  or  dead  say  for 
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all  tlie  estate  tlierein  of  the  said  G.  H.  (^survivor,  etc.")  if  living, 
or  if  the  said  G.  H.  be  dead,  for  the  estate  which  would  be 
vested  in  him  if  he  were  now  living;  see  No.  19,  supra ; 
tchere  there  is  no  heir  or  personal  representative  of  a  mortgagee 
ivJio  has  died  intestate  as  to  the  land,  or  where  the  inortgagee  has 
died,  and  it  is  uncertain  ivho  is  his  heir  or  personal  representative 
or  devisee  say  for  the  estate  therein  which  would  now  be 
vested  in  the  said  C.  D.  (^mortgagee),  if  he  were  now  living ; 
see  No  20,  supra  ;  For  the  case  of  the  heir,  etc.,  of  the  mortgagee 
neglecting  or  refusing  to  convey,  adapt  No.  21,  supra. 


25.  Person  appointed  to  convey  Mortgaged  Property  on  payment 

of  all  moneys  owing  thereon,  Ss.  29  (a),  33. 

This  Court  doth  hereby  appoint  A.  B.  of,  etc.  Solicitor  to  Pages  856, 
convey  the  Messuage  and  hereditaments  comprised  in  the  S57>  ^^^j  ^^^• 
said  Indenture  of  Mortgage  dated,  etc.,  to  such  person  or 
persons  as  the  Petitioner  C.  D.  shall  direct,  upon  payment  to 
the  Petitioner  E.  F.,  as  the  Exor  of  the  said  G.  H.,  or  other 
the  person  or  persons  for  the  time  being  entitled  thereto,  of 
all  moneys  for  the  time  being  owing  to  him  or  them  upon 
the  security  of  the  said  Indenture  of  Mortgage,  for  all  the 
estate  therein  of  X.  Y.,  in  the  Petition  named  who  is  out  of 
the  jurisdiction  of  the  High  Court  of  Justice  ;  or  as  circum- 
stances may  require  ;  see  No.  24.  And  it  is  ordered  that  the 
said  A.  B.  do,  upon  such  payment,  convey  the  same  accord- 
ingly. 

26.  Vesting  copyholds  in  Mortgagee  where  Mortgagor  has  died 
ivithout  having  surrendered,  intestate  and  leaving  an  Heir 
loho  is  an  Infant,  or  resident  out  of  England  and  Wales  ; 
Ss.  26  (ii.)  (a),  (h),  34. 

Upon  the  Petition,  etc.  and  it  appearing  that  A.  B.  the  Pages  8.'^4, 
customary  heir  of  X.  Y.  in  the  Petition  named  is  seised  of  ^^^'  ^^*- 
the  copyhold  land  and  hereditaments  comprised  in  the 
Indenture  of  Mortgage  dated,  etc.  in  the  Petition  mentioned. 
And  it  appearing  that  the  said  A.  B.  is  an  infant  [out  of  the 
jurisdiction  of  the  High  Court  of  Justice]  And  this  Court 
being  of  opinion  that  the  said  A.  B.  is  to  be  deemed  to  be  so 
seised  upon  a  trust  within  the  meaning  of  the  Trustee  Act 
1893,  doth  order  that  the  copyhold  land  and  hereditaments 
comprised  in  the  said  Indenture  of  Mortgage  dated,  etc.,  do 
vest  in  the  Petitioner  C.  D.  for  all  the  estate  therein  ot  the 
said  A.  B.  but  subject  to  the  equity  of  redemption  [if  the 
mortgagee  has  contracted  to  sell  the  property  add  (if  any)] 
subsisting  therein  under  the  same  Indenture  of  Mortgage. 
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27.  Vesting  in  Executor  of  Mortgagee  loho  has  been  admitted, 
legal  estate  in  Copyholds  tvhich  have  descended  to  Infant 
Heir  of  Mortgagee,  Ss.  26  (n)  (a),  34. 

Pages  858,  Upon  the  Petition  etc.  And  it  appealing  that  the  Petitioner 

860,  864.  j^  B^  as  the  Exor.  of  the  Will  of  X.  Y.  deceased,  is  benefi- 

cially interested  in  the  moneys  secured  by  the  said  Mortgage 
by  conditional  surrender  dated  the  —  18—,  and  that  the 
Petitioner  C.  D.  is  an  infant,  and  as  the  customary  heir  of 
X.  Y.,  deceased,  is,  under  and  by  virtue  of  the  said  condi- 
tional surrender,  seised  by  way  of  mortgage  of  the  lands 
comprised  in  the  same  surrender,  It  is  ordered  that  the 
copyhold  land  and  hereditaments  comprised  in  the  said 
mortgage  by  conditional  surrender  dated  the  —  18 —  do 
vest  in  the  Petitioner  A.  B.  for  all  the  estate  therein  of  the 
said  infant  Petitioner  C.  D. 


Pages  862, 
863. 


Partition ; — 
mortgage  ;^ 
specific 
j)iiformancc. 


Vesting  Orders  consequential  on  Judgment  or  Order 
FOR  Conveyance  of  Land. 

28.  Person  appointed  in  a  Partition  Action  to  convey  undivided 
share  of  a  Lunatic  Tenant  in  Tail  out  of  England  and 
Wales,  Ss.  26  (ii)  (b),  31,  33  Partition  Act  1876  (c.  17)  s.  3. 

This  Court  doth  declare  that  A.  B.,  named  in  the 
Registrar's  Certiticate  in  this  Action  dated  etc.  is  to  be 
deemed  to  be  seised  of  one  undivided  third  part  or  share  of 
and  in  the  hereditaments  of  which  he  is  tenant  in  tail  as 
mentioned  in  the  same  Certificate,  upon  a  trust  within  the 
meaning  of  the  Partition  Act  1876  and  Trustee  Act  1893, 
and  doth  appoint  C.  D.  of  etc.,  on  behalf  of  the  said  A.  B.  to 
execute  a  proper  disentailing  assurance  of  such  share  of  the 
said  A.  B.  to  the  purchaser  or  purchasers  of  the  whole  or 
any  part  of  the  said  hereditaments,  for  the  purpose  of 
carrying  into  effect  the  sale  directed  by  the  said  Judgment ; 
But  this  Court  doth  declare  that  the  beneficial  interest  of 
the  said  A.  B.  in  the  proceeds  of  sale  of  the  said  one-third 
share  to  which  he  is  entitled  as  aforesaid,  shall  remain 
subject  to  the  uses  declared  by  the  Will  of  the  Testator  ; 
Costs  of  all  pai-ties  of  the  Application  to  be  costs  in  the  Action,  (v) 

(v)  See  Casicell  v.  Slieen,  69  L.  T.  854.  As  to  s.  31,  see  also  supra, 
p.  545  (partition) ;  p.  G50,  No.  50  (mortgage) ;  and  pp.  727,  728,  No.  49 
(specific  performance).  For  declaration  that  upon  a  sale  of  real  estate 
an  infant  will  be  a  trustee  for  the  purchaser  under  s.  30,  see  mpra, 
]).  517,  No.  5.     <J?£// 
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29.  Declaration  as  to  Interests  of  Infants  and  Unborn 
Persons,  ^S.  31.  (w) 

Upon  application,  etc.,  This  Court  doth  declare  that  as  to  Pages  535, 
the  interests  of  the  infant  Defts.  C.  D.  and  E.  F.  in  the  real  863. 
estate  of  the  said  Testator  sold  pursuant  to  the  said  Judg- 
ment, the  infant  Defts.  C.  D.  and  E.  F.  are  trustees  within 
the  meaning  of  the  Tius,tee  Act  1893,  and  that  the  interests 
of  any  unborn  sons  and  daughters  and  issue  of  the  Defts. 
G.  H.  and  I.  K.  re.spectively  in  the  said  real  estate  of  the 
Testator  are  the  interests  of  persons  who,  upon  coming  into 
existence,  would  be  trustees  within  the  meaning  of  the  said 
Act,  and  that  as  to  such  interest  or  interests  in  the  same 
real  estate  as  the  right  heirs  of  the  Plf.  might  claim  as 
purchasers  under  the  said  Will  of  the  Testator,  the  same 
interest  or  interests  is  or  are  the  interest  or  interests  of  a 
per.son  or  persons  who,  upon  coming  into  existence,  would  be 
a  trustee  or  trustees  within  the  meaning  of  the  said  Act ; 
And  this  Coui't  doth  order  that  the  Dt-ft.  L.  M.  be  appointed 
to  execute  the  conveyance  or  conveyances  of  the  real  estate 
sold  under  the  said  Judgment  to  the  purchaser  [several 
purchasers]  thereof,  or  as  he  [the}-]  shall  [respectively] 
direct,  for  all  the  said  estates  and  interests  therein  of  the 
infant  Defts.  C.  D.  and  E.  F.,  and  for  all  such  estates  and 
interests  as  any  such  unborn  sons,  daughters,  and  issue  of 
the  Defts.  G.  H.  and  I.  K.  and  the  right  heirs  of  the  Plf.,  as 
such  purchaser  [purchasers]  as  aforesaid  [respectively]  would, 
on  coming  into  existence,  be  seised  or  possessed  of  in  such 
real  estate,  and  that  tbe  Deft.  L.  M.  do  execute  such 
conveyance  or  conveyances  accordingly; — Costs  of  Application 
to  he  costs  in  the  Action.     See  Basnett  v.  Moxon,  20  Eq.  182. 

30.  Order  appointing  New  Trustee  and  vesting  Property  when 
persons  previously  declared  to  he  trustees  pursuant  to  s.  31 
are  numerous. 

Upon  application,  etc,  and  upon  reading  the  Judgment  in  Pages  535, 
this  Action  dated  the  —  18 — ,  whereby  (inter  alia)  it  was  ^'^'^• 
declared  that  the  several  parties  thereto  were  trustees  within 
the  meaning  of  the  Trustee  Act  1893  of  the  respective  shares 
and  interests  in  the  real  estate  thereby  directed  to  be  sold, 
and  that  the  interests  in  such  real  estate  of  all  unborn 
persons  who  might  claim  under  the  Will  of  the  Testator  in 
the  Plf.'s  Particulars  of  Claim  named,  were  the  interests  of 
persons  who,  upon  coming  into  existence,  would  be  trustees 

(w)  Heo  also  t-uprn,  p.  518,  No,  G. 
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within  the  meaning  of  the  said  Act,  This  Court  doth  order 
that  (L  D,  of  etc.  be  appointed  a  trustee  of  the  real  estate  by 
the  said  Judgment  directed  to  be  sold  in  the  place  of  the 
several  parties  to  this  Action,  for  the  purpose  of  giving 
eftect  to  the  said  Judgment,  and  that  the  said  real  estate  so 
directed  to  be  sold  do  vest  in  the  said  C.  D.  for  all  the 
respective  shares  and  interests  therein  of  the  several  parties 
to  this  Action,  and  that  the  said  real  estate  directed  to  be 
sold  as  aforesaid  be  wholly  released  and  discharged  from  the 
contingent  rights  of  all  unborn  persons  who  might  claim 
under  the  Will  of  the  said  'Jestator ;  But  the  said  C.  D.  as 
such  trustee  is  not  to  take  possession  without  the  leave  of 
the  Court  firt-t  obtained ; — Costs  of  apj)lication  costs  in  the 
Action  ;  See  Lees  v.  Coulton,  2U  Eq.  21. 


Vesting  Orders  relating  to  Stock. 

31.  JRigld  to  transfer  Stock  standing  in  the  Joint  Names  of 
Trustees,  one  of  wliom  is  an  Infant,  or  residing  out  of 
England  and  Wales,  or  cannot  he  found,  or  ichen  it  is 
uncertain  whether  he  is  alive  or  dead  ; — Corresponding  right 
to  recover  Chose  in  Action ; — S.  35  ii  (a)  (6)  (c)  Hi. 

Pages  865-  Upon  the  Petition,  etc ,  And  it  appearing  to  the  satis- 

^^^'  faction    of    the    Court    that    under    the    above-mentioned 

Settlement  dated  the  —  18 — ,  the  Petitioners  A.  B.  and 
C.  D.  are  jointly  entitled  with  E.  F.  who  is  an  infant  [out 
of  the  jurisdiction  of  the  High  Court  of  Justice,  or  cannot 
be  found,  or  concerning  whom  it  is  uncertain  whether  he  is 
alive  or  dead]  to  the  sum  of  £ —  New  Consols  standing  in 
their  names  in  the  Books  of  the  Bank  of  England,  upon 
trust  as  in  the  Petition  mentioned,  and  that  the  Petitioners 
are  beneficially  interested  in  [have  been  duly  appointed 
Trustees  of — see  s.  36]  the  said  Consols,  It  is  ordered  that 
the  right  to  transfer  the  said  sum  of  £ —  New  Consols,  and 
to  receive  any  dividends  now  due,  or  to  accrue  due  thereon, 
do  vest  in  the  Petitioners  A.  B.  and  C.  D.  [jointly  with  G-.  H. 
{new  Trustee)  in  the  petition  named]  And  it  is  ordt- red  that 
the  same  Petitioners  [and  the  said  G.  H.]  do  transfer  the 
f«aid  sum  of  £ —  New  Consols  into  their  own  names,  to  be 
held  by  them  upon  the  trusts  of  the  said  Settlement ;  And 
it  is  ordered  that  the  right  to  sue  for  and  recover  any  chose 
in  action  now  subject  to  the  trusts  of  the  said  Settlement 
[including,  etc. ;  specify  any  particular  chose  in  action  (a;)]  and 

Stock  in  name  (x)  Compare  No.  4,  supra.  This  Precedent  can  easily  be  adapted  to 
of'  sole  trustee  the  case  of  stock  standing  in  the  name  of  a  sole  trustee  out  of  England 
etc.  and  Wales,  and  other  cases  :    compare  Nos.  4,  12,  13,  19,  32,  and    33. 
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any  interest  now  due  and  to  accrue  due  in  respect  thereof, 
do  vest  in  the  Petitioners  A,  B.  and  C.  D.  [jointly  with  the 
said  G.  H.]  as  such  Trustees  as  aforesaid.  Order  as  to  costs 
as  in  No.  4. 

32.    Vesting  Order  lohere  a  Trustee  has  neglected  or  refused  for 
twenty-eigld  days  to  transfer  StocJc,  S.  35  (1)  (ii)  (d.) 

Upon  the  Petition,  etc..  And  it  appearing  to  the  satisfaction  Pages  865, 
of  the  Court  that  the  respondent  I.  K.  is,  under  the  Indenture  868. 
of  Settlement  of  the  —  18 — ,  in  the  said  Petition  mentioned,  For  Petition 
a  Trustee  of  the  [specify  the  stock  etc.]  standing  in  his  name  8*^6  No.  3. 
in  the  books  of  the  said  companies  respectively,  And  that 
the  said  I.  K.  has  neglected  [refused]  to  transfer  the  amounts 
of  such  Stock  according  to  the  directions  of  the  Petitioners, 
as  the  persons  absolutely  entitled  thereto  for  the  space  of 
twenty-eight  days  next  after  a  request  in  writing  for  that 
purpose  has  been  made  to  him  by  such  persons,  and  that  the 
Petitioners  are  beneficially  interested  in  the  said  amounts  of 
stock,  It  is  ordered  that  the  right  to  transfer  the  said 
several  amounts  of  stock,  and  to  receive  any  dividends  now 
due  or  to  acciue  due  thereon,  do  vest  in  the  stid  L.  M.  and 
N.  0.  jointly  ;  And  it  is  ordered  that  they  do  transfer  the 
said  amounts  of  stock,  as  to  the  sum  of  £ —  A  stock  etc.,  into 
the  name  of  the  Petitioner  F.  F. ;  And  as  to  one  moiety  (or 
as  near  thereto  as  circumstances  will  permit)  of  each  of  the 
remaining  amounts  of  the  said  stock  into  the  names  of  the 
Petitioners  L.  M.  and  N.  0.  as  the  Trustees  of  the  said 
Indenture  of  the  —  18 — ,  and  as  to  the  other  moiety  (or  as 
near  thereto  as  ciicumstances  will  permit)  of  each  of  the 
remaining  amounts  of  the  said  stock  into  the  names  of  P.  Q. 
and  E.  S.,  as  the  Trustees  of  the  said  Indenture  of  the 
—  18 — ;  And  it  is  ordered  tliat  it  be  referred  to  the 
Eegistrar  of  this  Court  to  tax  the  costs  charges  and  expenses 
of  the  Respondent  1.  K.,  as  Trustee  of  tlie  said  Indenture  of 
Settlement  of  the  —  18 —  otner  than  his  costs  of  the  said 
Petition  ;  And  it  is  ordered  that  the  amount  of  such  costs 
when  taxed  be  paid  by  the  same  Respondent  out  of  any 
nionej'S  in  his  hands  as  such  Trustee  ;  And  it  is  oidered  that 
the  Registrar  do  also  t  ix  the  costs  of  the  Petitioners  of  the  said 
]'etition  ;  and  that  the  Respondent  I.  K.  do  pay  the  amount 
of  such  last-mentioned  costs  within  fourteen  days  after 
taxation. 

For  minutes  of  order  vestino;  in  new  trustees  the  right  to  transfer  stock  Executor  of 
standing  in  th^  sole  Uiime  of  !i  domiciled  Scotchman,  whose  executor  has  will  ]irove(]  in 
proved  tiie  will  in  Scotland,  but  not  in  Elngland,  see  lie  Tnthce.  '6  Cli.  Scotland. 
{i)2)  58  ;  and  supra,  p.  867. 
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33.  Neglect  or  Hefusal  of  Trustee  to  transfer  for  twenty-eight 
days  after  Order  of  Court,  S.  35,  ii  (e.) 

P,iee'<  f^Pt'i  Upon  application,  etc.,  supra  p.  192  ;  And,  it  appearing;  to 

«66,  8t58,  '«69.  the  satisfaction  of  this  Court  by  the  evidence  aforesaid  that 
the  Deft.  C.  D.  has  neglected  to  transfer  the  sum  of  £ —  New 
Consols  standing  in  his  name  in  the  Books  of  the  Bank  of 
England  fur  the  space  of  twenty-eight  days  next  after  an 
order  of  this  Court  for  that  purpose  has  been  served  on  him, 
and  that  the  applicants  are  beneficially  interested  in  [have 
been  duly  appointed  trustees  of]  the  said  sum  of  £ —  New 
Consols,  This  Coiirt  doth  pursuant  to  the  Trustee  Act  1893 
order  that  all  the  right  of  the  Deft.  C.  D.  to  transfer  the 
said  sum  of  £ —  New  Consols  do  vest  in  the  Plf.  A.  B. ;  And 
it  is  ordert-d  that  the  Plf.  A.  B  do  on  or  before  the  —  18 — , 
transfer  the  said  sum  of  £ —  New  Consols  into  the  names  of 
the  Tieasurer  and  the  Registrar  of  this  Court  to  the  credit 
of  this  Action,  pursuant  to  the  said  Order  dated  the  —  IJ^ — ; 
And  it  is  ordered  that  the  Plf.  A.  B  do  within  the  time  afore- 
said pay  any  interest  to  be  received  by  him  in  re>pect  of  the 
said  New  Consols  previously  to  the  transfer  into  Court  to  the 
01  edit  aforesaid  (the  amount  of  such  interest  to  be  verified  by 
affidavit).  Deft.  C.  D.  to  pay  costs  of  application  ; — see  supra, 
p.  194,  No.  2. 

34.  Bank  Officer  appointed  to  transfer  Stock,  S.  35  (2). 

Page  865.  Upon  the  Petition,  etc.,  It  is  ordeied  that  the  Secretary'  or 

Deputy  Secretary,  or  Accountant-General  for  the  time  being 
of  the  Governor  and  Co.  of  the  Bank  of  Eng'and,  do  transfer 
the  said  sum  of  £ —  New  Consols  into  the  name  [names]  of 
the  said  B.  [B.  and  C.  if  as  trustees,  to  be  held  bv  them  upon 
the  trusts  of  the  said  Indenture  or  Will  ;  And  it  is  ordered 
that  the  right  to  receive  any  dividends  now  due,  or  to  accrue 
due  on  the  said  Consols  until  the  transfer  thereof,  do  vest  in 
the  said  B.,  or  B.  and  C],  2  Seton,  pp.  1032,  1033,  No.  24. 
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CHAPTER  XI. 

THE   TRUSIEE  ACT,    1893,    S.    42;    PAYMENT   INTO   COURT 
BY    TRUSTEES,  (tt) 

Section  I. —  Jurisdiction  and  Poivers  of  the  Court. 

The  term  "  Trustees  Relief  Acts,"  in  respect  whereof  the  Definition, 
County  Court  h^s  jurisdiction,  under  s.  67,  sub-s.  5  of  the 
C.  C.  Act,  1888,  (b)  referied  primarily  to  the  Act  of  10  &  11 
Vic,  c,  96,  passed  in  1847,  intituled  "An  Act  for  better 
securing  tiu&t  funds,  and  for  the  relief  of  trustees"  and  the 
amending  Act  of  12  &  13  A'^ic.  c.  74,  passed  in  1849,  and 
intituled  *'  An  Act  for  the  further  relief  of  trustees."  The 
term  also  applied  to  the  Act  of  22  &  23  Vic.  c.  35  (Lord 
St.  Leonards'  Act,  1869)  which  is  intituled  "  An  Act  to  further 
amend  the  law  of  property,  and  to  relieve  trustees."  The 
Acts  of  1847  and  1849,  and  ss.  26,  30  and  31  of  Lord  St. 
Leonards'  Act  have  been  rejiealed  by  the  Trustee  Act,  1893, 
and  the  provisions  of  the  Acts  of  1847  ai)d  1849  have  been 
replaced  by  s.  42  next  set  forth  of  the  Act  of  1893. 

(1.)  Trustees,  or  the  mHJ')rity  of  trustees,  having  in  S.  42. 
their  hands  or  under  their  control  money  or  securities  Payment  into 
belonging  to  a  trust,  may  pay  the  same  into  the  High  ^^^^^^  ^J 
( 'ourt ;  and  the  same  shall,  subject  to  rules  of  Court,  be 
dealt  with  according  to  the  orders  of  the  High  Court. 
(2.)  The  receipt  or  certificate  of  the  proper  oflScer  shall  be  a 
sufficient  discharge  to  tiias'ees  for  the  money  or  securities  so 
paid  into  Court.  (3.)  Where  any  moneys  or  securities  are 
vested  in  any  persoris  as  trustees,  and  the  majority  are 
desirous  of  paying  the  snme  into  Court,  but  the  concurrence 
of  the  other  or  others  catmot  be  obtained,  the  High  Court 
may  order  the  payment  into  Court  to  be  made  by  the 
majority  without  the  concurrence  of  the  other  or  others  ; 
and  where  any  such  moneys  or  securities  are  deposited  with 
any  banker,  broker  or  other  depositary,  the  Court  may  order 
payment   or   delivery   of  the    moneys  or   securities  to    the 

(a)  Sec  siipm,  pp.  28'2-28:>,  481.  482,  851. 

(b)  Suu  bKpra.  p.  2. 
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majority   of  the  trustees  for  the  purpose  of  payment  into 

Court,  and   every  transfer,  payment  and  delivery  made  in 

pursuance  of  any  such  order  shall  Le  valid  and  take  effect  as 

if  the  same  had  been  made  on  the  authority  or  by  the  act  of 

all   the   persons   entitled   to   the   moneys  and  securities  so 

transferred,  paid,  or  delivered. 

Object  of  Act.       According  to  s.  2  of  the  repealed  Act  of  1847,  the  orders 

made  upon  a  petition  presented  under  the  Act  were  to  have 

the  same  eifect  as  if  made  in  a  suit  regularly  instituted. 

Lord  Cuttenham,  L.C.,  the  author  of  the  Act,  in  one  case  (c) 

said  :  "  All  the  Act  of  Parliament  has  done  is  to  facilitate 

the  mode  of  getting  money  into  Court ;  it  saves  the  expense 

of  a  suit  in  many  cases,  and  the  expense  of  appointing  nev7 

Declaration  as  trustees."     The  Court  has  power,  on  the  hearing  of  a  petition 

of  deed  'etc^     ^^^  payment  out  of  Court  of  a  fund  paid  in  under  the  present 

Act,  to  make  a  declaration  as  to  the  validity  or  invalidity 

of  any  instrument  under  which   claims  are   made,  without 

any   action   being   commenced   to   set   aside   or  rectify  the 

same,  (c?) 

Adverse  claim ;      By  the  proviso  to  s.  25,  sub-s.  6  of  the  Judicature  Act, 

—ciosem         1873  (c.   QQ),  where  an  absolute  assignment  in  writing  (e) 

Act,  1873,         shall  have  been  made  under  the  hand  of  the  assignor  of  any 

s.  2o,  sub-s.  6.  ^ebt,  or  other  legal  chose  in  action,  of  which  express  notice 

shall  have  been  given  to  the  debtor,  trustee,  or  other  person 

liable  to  pay  the  same,  the  latter  is  empowered,  in  case  of 

When  sub-sec-  adverse  claims,  and  subject  to  the  provisions  of  the  sub-section 

tion  applicable.  ^^  relieve  himself  from  responsibility  by  paying  the  amount 

in  dispute  into  the  High  Court,  under  the  Trustees  Relief 

Acts.     Where   the  adverse  claims   relate  to  policy   moneys 

payable  by  an  assurance  society,  there  must,  as  in  any  other 

case  of  a  like  nature,  have  been  an  assignment  complying 

with   the   terms   of  the   subsection    above   referred   to.  (/) 

"With  the  exception  of  cases  within  this  statutory  provision, 

s.  42  of  the  Trustee  Act,  1893,  only  applies  where  the  funds 

(c)  Re  Bloye,  1  M.  &  G.  500.     See  s.  c.  on  appeal  to  D.  P.  {Lewis  v. 
EiUman),  3  H.  L.  C.  632. 

((Z)  Lewis  V.  Uillman,  supra;  Re  Slater,  11  Ch.  D.  235 ;  Re  Bird,  3  ih.  214  ; 
Re  De  La  Touche,  10  Eq.  599. 

(e)  Comfort  x.Betts,  1  Q.  B.  (91)  737;  Western  &  Co.  v.  West,  1  Ch.  (92) 
271  ;  Spencer  v.  Clarke,  9  Ch.  D.   137  ;  and  see  30  &  31  Vic.  c.  144,  also 
supra,  pp.  CI,  G2. 
Assignee  of  (y" )  Tue  assignee  of  a  policy  of  life  sis.surance  was  entitled  even  before 

policy; — right  the  Judicature  Acts  came  into  operation,  to  sue  in  his  own  name  for  the 
to  sue  ; — 30  &  policy  moneys :  see  the  Policies  of  Assurance  Act,  1867  (c.  144),  s.  1  ; 
31  Vic.  c.  144.  Curtiuif  v.  Caledonian.  &c.  Co.,  19  Ch.  Div.  534. 
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sought  to  be  dealt  with  are  subject  to  a  trust ;  (;/)  and, 
therefore,  if  an  assurance  society  pay  money  due  on  a  policy 
into  Court  in  a  case  to  which  this  section  does  not  apply,  the 
payment  will  afford  no  defence  to  an  action  on  the  policy  by 
the  person  entitled  to  the  moneys  thereby  assured.  (Ji)  If,  Objection  to 
however,  the  person  so  entitled,  instead  of  bringing  his-'"^'^ 
action,  present  a  petition  for  payment  out  of  Court  of  the 
moneys  paid  in,  he  cannot  complain  of  the  want  of  juris- 
diction ;  and  he  will  only  be  entitled  to  the  balance 
of  the  monej's  after  payment  of  the  costs  of  the  payment 
into  Court  and  of  all  persons  properh'  appearing  on  the 
petition,  (i) 

The  repealed  Act  of  1847  recited  that  "  it  was  expedient  When  trustee 
to  provide  means  for  better  securing  trust  funds  and  for  "^f^  X'^^  "'^ 
relieving  trustees  from  the  responsibility  of  administering 
trust  funds  in  cases  where  they  were  desirous  of  being  so 
relieved."  Hence  it  might  have  been  supposed  that  a  trustee 
was  intended  to  be  allowed,  as  a  matter  of  right,  to  avail 
himself  of  the  provisions  of  the  Act  in  all  cases  where  he  so 
desired,  especially  as  at  the  time  when  this  Act  was  passed, 
it  was  practically  a  matter  of  right  for  either  trustee  or 
cestui  que  trust  to  obtain  a  decree  for  the  execution  of  the 
trust  under  the  direction  of  the  Court,  if  he  desired  so  to  do. 
But  the  contrary  was  decided  long  before  the  right  to  a 
judgment  for  general  administration  or  the  execution  of 
trusts  was  restricted  by  the  present  E.  S.  C.  {j) 

A  trustee   may  pay   a  fund  into  Court  when   he  cannot  Disability  of 
otherwise  obtain  a  proper  discharge  from  the  person  entitled  beneficiary; 

^  •        1  /.      T  -J-  ,7x  doubt,  etc. 

thereto,  as  in  the  case  oi  a  legacy  to  an  miant,  [k)  or  a  person 
of  unsound  mind.  (Z)     He  was  also  entitled  so  to  do,  when 
he  desired  to  enable  a  wife  to  insist  on  her  equity  to  a  settle- 
ment, (w)  and  when  the  fund  was  held  in  trust  for  a  person  Equity  to 
for  life  with  remainders  over.     It  may  be  doubted  whether  settlement. 

(gf)  Re  Sutton,  12  Ch.  D.  175. 

Ih)  Matthew  v.  Northern,  &c.  Co.,  9  Ch.  D.  80. 

(i)  Re  Sutto7i,  supra. 

(j)  O.  55,  rr.  10  &  10a,  supra,  pp.  283-285,  480,  481. 

(k)  A  legacy  to  an  infant  or  person  abroad  might  formerly  have  been  Legacy  Duty 
paid  into  the  High  Court  under  the  Legacy  Duty  Act,  36  Geo.  3,  c.  52,  s.  32.  Act. 
This  section  has  been  repealed  by  the  Trustee  Act,  1893. 

(0  Re  Parker,  39  Ch.  Div.  303 ;   Re  Tate,  20  ib.  135 ;  Re  Armfield,  W.  N.  Cestui  que 
(89)  208 ;  centra  Re  Burkett,  9  Ch.  D.  581 ;  Re  Gihhmis,  36  ih.  486 ;  Compare  trust  deaf  and 
E.  S.  C,  O.  65^.  14b,  supra,  p.  379 ;  See  also  Re  Biddulph,  5  D.  G.  &  dumb,  etc. 
Sm.  469  (cestui  que  trust  deaf,  dumb,  and  blind).  Legacy. 

(m)  Re  Bendy sche,  3  Jur.  N.S.  727. 
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Vexatious 
conduct,  etc. ; 
— costs. 


Person  entitle' 
ia  default  of 
appointment. 


Mortgagee  ;- 
surplus  sale 
money. 


Effect  of  pay- 
ment into 
Court. 


Appointment 
of  unsuitable 
co-trustee. 


the  Act  can  now  be  adopted  in  the  case  last  mentioned,  (n) 
In  other  cases  than  those  above  mentioned  the  trustee  is 
only  justified  in  availing  himself  of  the  provisions  of  the 
Act  Avhere  there  is  a  hond  fide  doubt  or  difficulty  in  dealing 
with  the  trust  fund,  (o)  He  is,  of  course,  justified  in  so 
doing  where  adverse  claims  are  made  thereto  ;  ( p)  but  it  has 
been  held  in  several  cases  that  where  he  acts  vexatiously,  (5) 
with  over  great  caution,  (r)  or  otherwise  improperly,  (s)  he 
ought  to  be  refused  his  costs  or  ordered  to  pay  the  costs 
occasioned  to  the  beneficiaries  by  the  payment  of  the  fund 
into  Court,  according  to  circumstances. 
1  The  trustees  of  a  fund  which  was  subject  to  a  power  of 
appointment  vested  in  a  deceased  tenant  for  life,  are  justified 
in  paying  it  over  to  the  persons  entitled  in  default  of 
appointment,  on  being  informed  in  writing  by  the  solicitor 
who  acted  for  such  tenant  for  life,  that  he  has  reason  to 
believe  that  no  appointment  has  been  made,  and  they  will 
be  free  from  liability  in  doing  so.  If  they  should,  in  such 
case,  pay  the  fund  into  Court,  they  will  not,  as  a  rule,  be 
entitled  to  their  costs,  and  they  may  even  be  ordered  to  pay 
the  costs  occasioned  by  the  payment  into  Court,  (t) 

A  mortgagee,  upon  exercising  his  power  of  sale,  may  pay 
the  surplus  proceeds  into  Court  under  the  section,  in  case  of 
any  doubt  or  difficulty  in  determining  who  are,  or  in 
finding,  the  persons  entitled  thereto,  {u) 

A  trustee  who  has  paid  a  fund  into  Court  in  accordance 
with  the  provisions  of  the  section  is  completely  indemnified, 
so  far  as  relates  to  the  fund  paid  in  (v)  But  he  will  still 
remain  liable  for  any  further  trust  funds  remaining  in  his 
hands    or   under    his  control,    or    for  any  breaches  of  trust 

(n)  See  Ee  Braithwaite,  21  Ch.  D.  121,  and  supra,  pp.  285,  286. 

(o)  Me  Maclean,  19  Eq.  282.   /?«/-^ 

(p)  Ih. 

(q)  Re  Woodhurn,  1  D.  &  J.  333;  Re  Williams,  6  W.  R.  211.  In  the 
latter  case  a  trustt  e  who  had  paid  a  fund  into  Court  in  consequence  of  the 
appointment  of  a  questionable  person  as  co-trustee,  was  allowed  his  costs. 
Re  Foligno.  32  Beav.  132 ;  see  also  Re  Leake,  ih.  135 ;  King  v.  K.,  1  D.  &  J. 
G63;    Re  Glendenning,  W.  N.  (67)  191 ;  Re  Elliot,  15  Eq.  194. 

(r)  Re  Knight,  26  Ch.  Div.  82 ;  Re  Cull,  20  Eq.  564 ;  7i'e  HosMns,  5  Ch.  D. 
229 ;  6  Ch.  Div.  281 ;  Re  Maclean,  19  Eq.  282. 

(.s-)  Re  Poplar,  (fee.  School,  8  Ch.  D.  547. 

(0  Re  CM,  20  Eq.  561. 

(tt)  Re  Walhampton  Estate,  26  Ch.  D.  391 ;  Charles  v.  Jones,  35  Ch.  D. 
550. 

(»)  Re  Poplar,  rf-c.  School  8  Ch.  D.  546 ;  Re  Hemming,  3  K.  &:  J.  43 ; 
R>'  WiUiams.  4  ih.  87. 
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previously    committed.  (16)       Moreover    the    payment    into  Notices  to 

Court  does  not  divest  him  of  his  position  as  trustee  for  the  ^''^^tee. 

purpose  of  receiving  notices  of  incumbrances,  so  long  as  the 

fund  has  not  been  dealt  with  by  the  Court,  (x) 

Trustees  of  a  charity  are  entitled,  as  a  matter  of  strict  Chnrity 

right,  to  relieve  themselves  from  responsibility  in  a  case  of 

doubt  or  difficulty,   by  paying  or  transferring  their    trust 

fund  into  Court ;    but  their  proper   course  is  to  make   an  Application  to 

application  to  the  Charity  Commissioners,  who   will  there-  „';!''•' L^„°™' 
XI  •/  missioners. 

up<»n,  if  the  circumstances  so  require,  settle  a  new  scheme 
for  the  future  administration  of  the  charity.  (?/) 

When  a  fund  has  been  paid  or  transferred  into  the  High  Inquisition  in 
Court  under  the  Acts,  by  reason  of  the  cestui  que  trust  solely   ""'^'-J" 
entitled   thereto   being   of  unsound    mind  not  so  found  by 
inquisition,  then,  if  he  should  afterwards  be  so  found,  the 
Judge  in  Lunacy  has  power,  upon  petition  in  Chancery  and 
in  Lunacy,  to  order  the  transfer  of  the  fund  to  the  credit 
of  the  lunacy.  (2)     When  the  fund  is  snu.ll,  e.j/.  when  it  is  ^Maintenance  of 
under  £2000  or  produces  an  income  of  less  than  £100  per  unsound  mind 
annum,  and   proceedings  are  not  intended   to  be  taken   in  ^  jr    ^. 

Lunacy,   a  Judge  of  the  Chancery   Division  has   power   to   -^ — -    ^^ 

make  an  order  for  the  payment  of  the  income,  or  even  of 
the  capital,  to  some  proper  person  who  will  undertake  to 
apply  the  same  for  the  maintenance  and  benefit  of  the  cestui 
que  trust ;  but  the  jurisdiction  to  order  the  capital  to  be  so 
employed,  is  exercised  with  caution,  (a) 

A  Judge  of  the  Chancery  Division  has  no  power  to  appoint  Appointment 
a  guardian  to  a  person  of  unsound  mind  not  so  found.     He  °^  i-ersori  to  act 

,  ,  .  .as  guardian. 

has,  however,  the  power  to  appoint  a  person   to  act  m  the 

(to)  Ee  Hemming,  supra ;  A.  G.  v.  AJford,  4  D.  ]\I.  &  G.  843. 

(cc)  Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8:  Warburtoa  v.  Hill,  Kay,  477; 
Mutual,  <fcc.  Society  v.  Lanciley,  32  Ch.  Div.  4U9. 

(2/)  Re  Poplar,  &c.  School  8  Ch.  D.  54G. 

(2)  Re  Tate,  20  Ch.  Div.  13.5;  Re  Armfiehl,  W.  N.  (89)  208. 

(a)  Re  Tuer,  32  Ch.  Div.  39;  Re  Brandon,  13  Cli.  D.  773;  Re  Whftham     09    a       1     , 
W.  N.  (84)  141 ;  Re  Siha,  57  L.  .J.  Ch.  281  ;  Re  Grimnftt,  5G  L.  J.  Ch.  '^-^iT^^^ 

419;  in  Re  Sturge,  5  Jur.  N.S.  42.3,  Rnniilly,  M.R.,  required  in  addition, 
an  undertaking  that  an  application  nhoulil  he  made  to  him  in  chambers 
once  in  every  year,  shewing  the  then  st>ite  of  mind  of  the  alleged  lunatic, 
and  of  what  Iter  property  then  consisted ;  and  in  Re  Bur\e,  2  D.  F.  &  J. 
125  (where  the  income  of  the  fund  exceeded  £200),  the  Court  of  Appeal 
made  an  order  for  payment  of  the  income  to  the  brother  and  sister  of  a 
lunatic  during  such  period  as  the  lunatic  sliould  reside  with  tliem,  or  until 
farther  order,  they  undertaking  not  to  reci  ive  any  dividend.s  after  his 
ceasing  so  to  reside;  as  well  as  to  ajtpiy  for  liis  maintenance  and  support 
the  diviileiids  they  should  receive. 
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nature  of  a  guardian  of  the  person  and  estate  of  such  person  ; 
but  only  when  there  are  funds  in  Court  belonging;  to  him, 
or  where  the  Court  has  control  over  his  property  by  means 
of  an  administration  action  or  otherwise,  (h)  It  is  submitted 
that  a  County  Court  Judge  has  the  like  powers  in  cases 
where,  as  above  mentioned,  the  whole  fund  transferred  into 
Court  under  s.  42  does  not  exceed  £500.  (c) 


transfer  into 
Court 


Section  II. — Practice. 

C.C.  Act,  1888,      Any  moneys,  annuities,  stocks,  or  securities  vested  in  any 
s.  70.  persons  as  trustees,  executors,  administrators,  or  otherwise. 

Payment  and  upon  trusts  within  the  meaning  of  the  Trustees  Eelief  Acts, 
where  the  same  do  not  exceed  in  amount  or  value  the  sum 
of  five  hundred  pounds,  upon  the  filing  by  such  trustees  or 
other  persons,  or  the  major  part  of  them,  with  the  Registrar 
of  the  Court  within  the  district  of  which  such  persons  or 
any  of  them  shall  reside,  of  an  affidavit  shortly  describing 
according  to  the  best  of  their  knowledge,  the  instrument 
creating  the  trust,  may,  in  the  case  of  money,  be  paid  into  a 
post  office  savings  bank  established  in  the  town  in  which 
the  Court  is  held,  in  the  name  of  the  Registrar  of  such 
Court,  in  trust  to  attend  the  orders  of  the  Court,  and  upon 
such  persons  filing  with  the  Registrar  the  receipt  or  other 
document  given  to  them  by  the  officer  of  the  said  bank, 
the  Registrar  shall  record  the  same,  and  give  to  them  an 
acknowledgment  in  such  form  as  may  be  prescribed,  which 
acknowledgment  shall  be  a  sufficient  discharge  to  such 
peisons  for  the  money  so  paid,  and,  in  the  case  of  stocks  or 
securities,  may  be  transferred  or  deposited  into  or  in  the 
names  of  the  Treasurer  and  Registrars  of  such  Court,  in 
trust  to  attend  the  orders  of  the  Court,  and  the  certificate  of 


Lunatic 

demiciled 

abroad. 

Lunacy  Acts. 


Power  of 
County  Court 
Judge  over  pro- 
perty of  small 
amount — 
under  the  Act 
of  1890,  s.  132. 

Maintenance  of 
pauper  lunatic. 


(h)  lb. ;  Wilder  v.  rigott,  22  Ch.  D.  2G8  :  As  to  the  power  of  the  Court  to 
deal  with  trust  funds  belonging  to  a  person  of  unsound  mind  domiciled 
abroad,  see  lie  Gamier,  13  Eq.  532  ;  Be  Barlow,  36  Ch.  Div.  287,  and  cases 
there  cited. 

(c)  Be  Brandon,  supra :  As  to  the  power  of  the  Judge  in  Lunacy  over 
the  person  and  estate  of  persons  of  unsound  mind  not  so  found  and  other 
persons  incapable,  through  mental  infirmity,  of  managing  their  affairs, 
see  the  Lunacy  Act,  1890  (c.  5),  part  4,  ys  amended  by  the  Lunacy  Act, 
1891  (c.  6.5),  s.  27  (4),  Eules  in  Lunacy,  1892,  1893;  Be  Hirst,  67  L.  T. 
702  ;  68  ib.  5.57. 

As  to  the  power  of  a  County  Court  Judge  to  deal  with  property  of 
small  amount,  see  the  Lunacy  Act,  1890  (c.  5)  s.  132.  A  County  Court 
Judge  has  no  jurisdiction  under  this  section  to  make  an  order  for  the 
transfer  of  stock  standing  in  the  name  of  a  lunatic :  Be  Noyce,  1  Q.  B. 
(92)  642  ;  and  compare  Be  Newbegin,  36  Ch.  D.  477. 

As  to  the  right  of  Guardians  of  the  Poor  to  commence  a  creditors' 
action  for  the  administration  of  the  estate  of  a  deceased  pauper  lunatic,  in 
respect  of  moneys  due  for  his  maintenance,  see  Be  Webfffcr,  27  Cli.  D.  710. 
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the  proper  officer  of  the  transfer  or  deposit  of  such  stocks  or 
securities  shall  be  a  sufficient  discharge  to  such  persons  for 
the  stocks  or  securities  so  transferred  or  deposited  ;  and  for 
the  above  purposes  all  the  powers  and  authorities  of  the 
High  Court  shall  be  possessed  and  exercised  by  the  Courts, 
and  any  order  made  by  virtue  of  such  powers  and  authorities 
shall  fully  protect  and  indemnify  all  persons  acting  under 
or  in  pursuance  of  such  order. 

Any  money  paid   into   Court  in  the  actions  or  matters  S.  71. 
mentioned  in  the  last  four  preceding  sections,  shall,  unless  Investment  ia 
otherwise  ordered  by  the  Judge,  be  invested  by  the  Eegistrar  ^°**„°s  j^^nl- 
in   his  name  as  registrar,   within   forty-eight   hours  of  its         °     '     ' 
payment  into  Court,  in  a  post  office  savings  bank  established 
in  the  town  in  which  the  Court  is  held,  without  restriction 
as  to  amount,   and  without   the  declaration   required  of  a 
depositor  in  a  savings  bank ;    and  no  part  of  any  money 
invested  in  a  post  office  savings  bank  under  this  Act  shall 
be   paid    out   to  any  Registrar   except   upon    an   authority 
addressed  to  the  Postmaster-General  by  the  Treasury. 

Any   person   desiring   to    pay  money,   transfer   stock,   or  K-  8. 
deposit  security  in  trust  to  attend  the  orders  of  any  Court  ^*'^g]]^  "" 
shall  file  with  tlie  Registrar  an  affidavit,  intituled  in  the  ^^^6)-  into 
matter  of  the  Act,  and  of  the  particular  trust,  and  setting  Court,  etc. 
forth  :  (a.)  his  own  name,  address,  and  description  :  (b.)  the  R.  S.  C,  0. 54b, 
place  where  he  is  to  be  served  with  any  petition  or  summons, 
or   any   notice   of   any   proceeding   or   order   of  the   Court 
relating  to  the  trust  fund  :  (c.)  the  amount  of  money,  stock, 
or  security  which  he  proposes  to  pay,  transfer,  or  deposit  in 
trust  to  attend  the  orders  of  the  Court :  (d.)  a  short  descrip- 
tion  of  the   trust,  or   of  the    nature  and   contents   of  the 
instrument    creating    it:    (e.)    the    names,    addresses,    and 
descriptions  of  the  persons  interested  in  or  entitled  to,  or 
claiming  to  be  interested  in  or  entitled  to  the  fund,  to  the 
best  of  the  knowledge  and  belief  of  the  trustee  :  (d)  (f )  the 
submission   of    the    trustee    to   answer   all   such    inquiries 

(cO  It  may  not  always  be  possible  fully  to  comply  with  this  require- 
ment. It  has  lately  been  omitted  from  the  R.  S.  0.  of  the  20th  December, 
1893  (see  rr.  4  and  5),  and  from  the  Supreme  Court  Funds  Rules,  189-i 
(seer.  41;  also  Re  Grahnm,  1  Ch.  (91)  151);  but  by  a  direction  of  the 
Judges  of  the  Chancery  Division,  issued  in  January,  1894,  applications 
under  s.  42  are  to  be  "  in  ordinary  cases  served  upon  the  trustees,  and  the 
persons  named  in  the  trustees'  affidavit  as  interested  in  or  entitled  to  the 
money  or  securities." 

R.  41  (d)  of  the  Supreme  Court  Funds  Rules,  1894,  requires  the  aflS-  Legacy  dut)', 
davit  to  contain  a  statement  whether  legacy  or  estate,  or  succession  duty  etc. 
(if  chargeable)  or  any  part  thereof  has  or  has  not  been  paid;  and  the 
R.  S.  C,  O.  22,  r.  I2a,  requires  every  petition  or  summons  for  dealing 
with  money  or  securities  in  Court,  chargeable  with  any  duty  payaldc  to 
the  Revenue,  or  the  dividends  on  such  securities,  to  contain  a  statement 
whether  such  duty  has  or  has  not  been  paid. 

3  M 
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relating  to  the  application  of  the  money  or  stock  paid  in  or 
transferred,  or  security  deposited  or  otherwise,  as  the  Court 
may  think  proper  to  make  or  direct. 
R.  9.  The  affidavit  in  the  last  preceding  Rule  mentioned  may 

Affidavit,  -{jQ  according  to  the  form  in  the  Appendix,  with  such  varia- 

ForraSOO,  App.  ,•  t  *•      i  ^^     .         ' 

'    ^^   tions  as  each  particular  case  may  require. 

R.  10.  "Where  it  is  desired  to  retain  any  sum  of  money  for  costs 

Costs  of  pay-     incurred   in   the  payment  of  money  into  Court,  or  in  any 
ment  into      ,.  jjiatter  connected  with  the  trust  prior  to  such  payment,  a 
I  bill  of  costs  shall  he  filed,  and  such  sum  only  shall  he  retained 
as  may  be  allowed  by  tbe  Registrar  on  taxation. 
R.  11.  Probate  of  the  will  or  the  original  instrument  or  document, 

Evidence  of       qj.  g^ch  evidence  as  the  Registrar   may  require  as  to  the 
*'°^  •  instrument  creating  the  trust  shall  be  left  with  the  Regis- 

trar for  such  period  as  he  may  reasonably  lequire. 
R.  12.  Immediately   on    the    receipt    by   the    Registrar   of  the 

Memorandum    affidavit,   he   shall   indorse   thereon   a  memorandum  of  the 
"ffid  "^  day  on  which  the  same  was  filed,  and  when  such  affidavit 

shall  be  so  indorsed,  it  shall  be  taken   for  all  purposes  to 
have  been  duly  filed  on  the  date  so  indorsed  thereon. 
R.  13.  The  Registrar  shall  compare  the  statement  in  the  affidavit 

Indorsement  on  j^[\}x  the  probate  or  other  instrument  deposited  with  him 
^     '^^'  ■  and  shall  indorse  on  the  affidavit  a  memorandum  that  he  has 

made  such  comparison,  and  shall  add  to  such  indorsement 
any  memorandum  as  to  any  matters  which  may  be  omitted 
in  the  affidavit  and  which  he  may  think  material. 
K.  14.  The    persons   filing   the  affidavit,  or   any  of  them,   may 

Certificate  of     apply  tu  the  Registrar  to  give  to  them  a  certificate  intituled 
affidavit  ^^  ^^^  matter  of  the  Act,  and  of  the  particular  trust,  and 

tinder  the  seal  of  the  Court,  certifying  that  the  affidavit  has 
Forms 304,305,  been  filed,  and  such  certificate  may  be  according  to  the 
■'^PP*  form  in  the  Appendix,  with  such  variation  as  each  particular 

case  may  require. 

R.  15.  In  the  case  of  money,  the  persons  filing  the  affidavit,  or 

Payment  of       any  of  them,  may,  upon  the  receipt  of  the  certificate  in  the 

™oney.  Ya^^  preceding  Rule  mentioned,  pay  the  money  into  a  post 

office  savings  bank,  under  section   seventy  of  the  Act,  and 

obtain  from  the  officer  of  the  bank  a  receipt  for  the  same, 

and   shall  forthwith  leave   the  receipt  with  the  Registrar, 

who  shall  indorse  thereupon  a  memorandum  of  the  day  on 

which  the  same  was  received  by  him  ;  and  when  such  receipt 

shall  be  so  indorsed  it  shall  be  taken  for  all  purposes  to  have 

been  duly  recorded  on  the  date  so  indorsed  thereon. 

R.  16.  In  the  case  of  stock,  the  persons  filing  the  affidavit,  or  any 

Transfer  of       of  them,  may,  upon  the  receipt  of  the  before-mentioned  cer- 

^*°^'^-  tificate  in   Rule   14  mentioned,  transfer   the  stock   into   the 

names  of  the  Treasurer  and  Registrar  of  the  Court  mentioned 

in  the  said  certificate,  in  trust  to  attend  the  orders  of  the 
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Court,  and  shall  forthwith  leave  the  transfer  ticket  with  the 
Registrar,  who  shall  immdiately  indorse  thereon  a  memo- 
nndum  of  the  day  on  which  the  same  was  received  by  him  ; 
and  when  such  transfer  ticket  shall  be  so  indorsed,  it  shall 
be  taken  for  all  purposes  to  have  been  duly  recorded  on  the 
day  so  indorsed  thereon. 

In  the  case  of  security,  the  person  filing  the  affidavit  may  R.  17. 
forthwith   deposit  the   security  with   the  Eegistrar  in    the  Deposit  of 
name  of  the  Treasurer  and  Registrar,  in  trust  to  attend  the  security; 
orders  of  the  Court,  and  tlie  Registrar  shall  immediately 
indorse  on  the  affidavit  a  memorandum  of  the  day  on  which 
the  security  was  deposited  with  him. 

The  Registrar  shall,  within  twenty-four  hours  after  the  de-  R.  18. 
posit  of  the  security  as  in  the  last  preceding  Rule  mentioned,  notice  of. 
send  notice  thereof  by  post  to  the  Treasurer  of  the  Court, 
stating  therein  the  particulars  of  the  deposit,  which  notice 
may  be  according  to  the  form  in  the  Appendix,  with  such  Form  309,App. 
variations  as  each  particular  case  may  require. 

Where  there  is  a  Court  in  which  there  is  not  a  Treasurer,  K.  19. 
the  transfer  or  deposit  shall  be  made  into  the  names  of  the  Transfer,  etc., 
Registrar  and   the    Superintendent    of    the    County    Court  ^here  no 
Department  of  the  Treasury  for  the  time  V)eiug. 

Immediately  after  the  recording  of  the  postmaster's  receipt,  R.  20. 
or  of  the  transfer  ticket,  or  of  the  deposit  of  the  security,  the  Certificate  of 
Registi  ar  shall  give  to  the  persons  paying  in  the  said  money,  P>'y"ie"tj  etL\ 
or  transferring  the  said  stock  or  depositing  the  security,  an 
acknowledgment  or  certificate  of  such  payment  or  transfer 
or  deposit,  and  such  acknowledgment  or  certificate  may  be  Forms 306,307, 
according  to  the  form  in  the  Appendix,  with  such  variations  App. 
as  each  particular  case  may  require. 

Immediatel}' after  the  recording  of  the  postmaster's  receipt,  R.  21. 

or  of  the  transfer  licket,  or  giving  a  certificate  of  deposit  of  |^"*'.'"^^|j" 

security,  the  Keg-istrar  shall  cause  an  entry  to  be  made  in  the    '^",'  ^    ^' u 
11  p  1111        ti-  i-n  T  ••n       •       ceedings  rSook. 

book  heretoiore  called  the  buits  and  rroceedmgs  m  Equity 

Book  of  the  title  of  the  particular  trust,  and  the  amount  of 
money  paid  or  stock  transferred,  or  security  deposited,  and 
the  names  and  addresses  of  the  persons  making  such  pay- 
ment, transfer,  or  deposit,  and  the  name  of  every  person 
stated  in  the  affidavit  to  be  or  to  claim  to  be  interested  in, 
or  entitled  to  such  money,  stock,  or  security,  and  their 
addresses  and  descriptions,  as  given  in  the  affidavit;  and  the 
Registrar  shall  forthwith,  by  post,  send  to  each  of  such  last- 
mentioned  persons,  to  the  addres.ses  given  in  the  affidavit,  a 
notice  of  the  said  payment,  transfer,  or  deposit,  which  notice 
shall  be  under  the  seal  of  the  Court,  and  may  be  according 
to  the  form  in  the  Appendix,  with  such  variations  as  each  Form  308  App. 
particular  case  may  require.  j^  .-.^ 

Any  person  entitled  to  or  claiming  to  be  interested  in  any  Petition 

o  M  2 
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funds  in  Court,  or  (if  need  be,  but  not  otherwise),  the  trustee, 

who  desires  the  directions  of  the  Court  as  to  the  investment, 

paying  out,  or  distribution  of  the  whole  or  any  part  of  the 

fund,  or  the  income  thereof,  may  file  a  petition  accordino;  to 

Form  301,  App.  the  form  in  the  Appendix  (e)  stating;  therein  the  substance 

of  the  order  which  he  desires  to  obtain,  and  praying  for  the 

order  and  direction  of  the  Judge  with  respect  to  the  fund  so 

paid  into  Court,  and  the  rights  of  all  persons  thereto. 

Person  not  A  person  not  named  in  the  trustee's  aflSdavit  may  apply  by 

affidavit"  petition  for  the  payment  out  of  Court  of  moneys  paid  in 

under  the  Act.  (/) 

Where  part  of  the  funds,  the  subject  of  an  administration 
suit,  had  before  the  commencement  of  the  suit,  been  paid 
into  Court  under  the  Trustee  Belief  Act,  the  sum  paid  in 
was,  on  the  hearing  on  further  consideration,  ordered  to  be 
paid  out  of  Court  without  a  petition  being  presented ;  (^) 
but  such  an  order  should  now  be  intituled  "  in  the  Matter 
of  the  Trustee  Act  1893  "  (]i). 
^-  29.  The  Judge  at  the  instance  of  any  person  interested  shall 

Frohxity,  etc.  inquire  into  any  prolixity,  and  as  to  any  irrelevant  matter 
in  any  petition  or  affidavit,  and  as  to  any  needless  or  un- 
necessary expense  thereby  incurred,  and  shall  make  such 
order  in  reference  thereto  as  the  justice  of  the  case  may 
require. 
^-  23.  Where  the  application  shall  relate  to  the  capital  of  the 

ai  les,  fund  in  Court,  the  trustee  and  all  persons  interested  in  such 

funds  shall  be  served  with  a  co})y  of  tlie  petition,  unless  the 
Judge  shall  otherwise  direct ;  and  where  the  application 
relates  to  the  income  only  of  the  trust  fund,  the  trustee  onlv 
shall  be  served  with  the  petition,  unless  the  Judge  shall 
otherwise  direct. 
Service  abroad.  The  County  Court  Eules  make  no  provision  for  the  service 
of  a  petition  beyond  England  and  Wales.  0.  51,  r.  23, 
applies  only  to  actions  ;  but  where  there  is  a  fund  in  Court, 
in  which  a  person  out  of  the  jurisdiction  is  supposed  to  have 
or  claim  an  interest,  the  petitioner  may,  without  obtaining 
any  leave  from  the  Court,  give  that  person  notice  of  his  (the 
petitioner's)  intention  to  apply  for  a  distribution  of  the  fund, 

(e)  See  supra,  p.  871. 

(/ )  Re  Futtrell,  7  Ch.  D.  647 ;  Felling  v.  Goddard,  9  ib.  185.  The  Judges 
of  tiie  Chanoery  Division  require  tliat  the  petition  should  set  forth  in 
inverted  commas  tlie  precise  words  of  the  will,  settlement,  or  other 
instrument  under  which  the  funds  are  claimed  :  W.  N.  (86)  203,  211. 

(g)  Dixon  v.  Morlnj,  W.  N.  (69)  49. 

(/i)  Pullen  V.  7.sY(rtc*-,  W.  N.  (9.'))  90. 
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and  that  if  the  former  do  not  claim  it,  the  petitioner  will 
assume  that  he  has  no  interest,  (z) 

A  trustee  who  did  not  concur  in  the  payment  into  Court 
should  be  served,  if  in  England  or  Wales.  (J) 

If  the  person  filing  the   petition   relies  only  on  the  facts  R.  25. 
stated  in  the  affidavit  tiled  by  the  trustee,  it.  shall  be  sufficient  Evidence, 
for  the  person  filing  such  petition  to  state   on  oath  at  the 
trial  that  he  believes  such  facts  to  be  true,  unless  the  Judge 
shall  require  any  further  evidence  to  be  adduced. 

Upon  the  trial,  the  Judge'  shall  require  proof  of  all  facts  R.  26. 
which  are  necessary  to  be  ascertained  in   order  not  only  to  Hearing  of 
grant~the  specific  relief  praytd  by  the  petition,  but  to  declare  P^^^'tiou. 
and  decide  the  rights  of  all  parties  in  or  to  the  fund  in  Court, 
and  he  shall  make  a  final  order,  (Jc)  declaring  what    such 
rights  are,  and  make  such  order  as  to  dealing  with  the  whole 
of  the  fund  as  would  be  made  upon  a  final  judgment  in  an 
action  for  administration. 

Where  on  the  petition,  the  petitioner  relies  only  on  the  R.  27. 
facts  stated  in  the  affidavit  of  the  trustee,  it  shall  not  be  Appearance 
necessary  tor  the  trustee  to  appear  on  the  trial,  and  if  he  does  °  ^^^''  ^^' 
so  appear,  his  costs  shall  not  be  allowed  out  of  the  fund, 
unless  the  Judge  shall  certify  that  it  was  right  and  necessary 
for  him  to  appear.  (Z) 

The  Registrar  shall  pay  to  any  person  to  whom  money  is  R.  28. 
found  to  be  due  by  the  final  judgment  or  order  the  sum  so  Payment  on 
found  due  upon  his  applying  for  the  same,  and  proving  his  '"'*"*  coming 
identity  to  the  satisfaction  of  the  Registi'ar,  and  wliere  the  " 

l^erson  was  an  infant  at  the  time  of  the  making  of  the  final 
judgment  or  order,  upon  proof  that  he  has  attained  the  age 
of  twenty-one  years. 

Section  III. — Costs. 

Where  a  trustee  shall  have  availed  himself  of  the  provi-  r_  oi. 
sions  of  section  seventy  of  the  Act,  without  sufficient  reason,  Pi^yment  into 

Court 
(i)  Be  Clif,  2  Ch.  (95)  28.     As  to  cases  where  the  parties  interested  unnecessary, 
are  numerous,  and  as  to  service  on  absent  parties,  see  Re  Battersbij,  10  ^'■'^• 
Ch.   D.  228 ;    and   as    to    parties  who   cannot   be   found,    Re   Hardley,  Parties 
10  Ch.  Div.  064  ;  Re  Palmer,  W.  N.  (73)  101 ;  Re  Whitaker,  31  W.  R.  114.  numerous  ;— 
(j)  Re  Bryant,  W.  N.  (68)  123.  absent  parties; 

(/c)  See  K.  5,  sMpra,  p.  871.  — parties  who 

(l)  In  the  Chancery  Division  the  trustee  is  not,  as  a  rule,  entitled  to  cannot  be 
his  costs  of  appearing  on  the  petition,  if  the  sum  of  tl  10s.  has  been  ten-  found, 
dered  to  him  for  his  costs  of  having  the  same  perused  on  his  behalf, 
accompanied  by  a  notice  that  his  costs  of  appearance  will  be  objected  to : 
see  R.  S.  C,  O.  65,  r.  27  (19);  and  compare  Re  Sutton,  21  Ch.  D.  856;  Re 
Evans,  7  Ch.  609.  He  will,  however,  be  entitled  to  his  costs,  notwith- 
standing the  tender  and  notice,  if,  by  hi.s  appearance,  he  renders 
assistance  to  the  Court,  or  if  it  be  otherwise  necessary  that  he  should 
appear  :  Re  Sutton,  supra;  Re  Vardoii,  33  W.  E.  300. 


902  THE  TRUSTEE  ACT,   1893,   S.  42. 

the  Judge  may  direct  such  trustee  to  bear  his  own  costs, 
and  pay  the  costs  of  any  other  persons,  or  to  bear  and 
pay  any  part  of  such  respective  costs,  as  the  Judge  shall 
think  fit. 
When  costs  in  It  will  be  observed  that  payment  or  transfer  of  a  fund 
discretion  of     -^^^^  q^^^.^   ^^^^       g_  rjQ   ^f  the    C.  C.  Act,    1888,   without 

Judge.  ,  ,  . 

sufficient  reason  is,  by  Eule  24,  a  condition  precedent  to  the 

exercise   by  the  Judge  of  the  discretion  thereby  conferred 

upon  him.     The  other  costs  are  in  all  cases  in  the  discretion 

of  the  Judge,  (m) 

Tenant  for  life.      Where  the  fund  has  been  properly  paid  into  Court,  and 

the  conduct  of  all  parties  is  free  from  blame,  the  costs  of  a 

petition  by  a  tenant  for  life  for  payment  of  the  income,  and 

of  all  necessary  parties  to  the  petition,  including  those  of  the 

trustee,  where  his  appearance  is  proper,  are  payable  out  of 

Other  parties,   income ;  but  in  other  cases,  the  costs  of  all  necessary  parties, 

including  all  proper  charges  and  expenses  of  the  trustee  of 

payment  into  Court,  and  otherwise,  are,  in  general,  payable 

out  of  the  corpus,  (n)     This  rule  applies  to  the  case  of  a 

legacy  paid  in  under  s.  42  ;  (o)  but  it  has  been  held  that  the 

costs  of  paying  the  legacy  into  Court  are  payable  out  of  the 

testator's  general  personal  estate,  (jp) 

Unfounded  If  the  payment  into  Court   has   been   occasioned   by   an 

claim.  unfounded    claim,   the   party    making    the   claim    may   be 

Person  havino-  Ordered  to  pay  the  costs  of  all  parties  to  the  petition,  (jj)     If 

no  interest.       a  person  served  with  a  petition  for  payment  out  of  Court 

claims  no  interest  in  the  fund   paid   in,   he   ought  not   to 

appear ;  (r)  at  all  events,  if  a  proper  sum  (s)  shall  have  been 

tendered   to  him  to  pay  the   costs   of  taking   legal   advice 

thereon ;  but  he  may,  even  in   that  case,  be  allowed  out  of 

the  fund  his  full  costs  of  appearing  by  solicitor  or  counsel, 

Cm)  See  R.  S.  C,  O.  65,  r.  1 ;  and  supra,  pp.  176,  178,  382. 
(n)  Be  Whitton,  8  Eq.  352  ;  Be  Evans,  7  Ch.  609 ;  see  2  Seton,  1015, 
Trustee  s  where  it  is  stated  on  the  authority  of  Be  Behrens,  M.R.,  5th  August,  1874, 

charges,  &c.       lj|j_  Heg.  A.  2309,  that  the  Court  will  not,  on  an  application  for  payment, 
before  order  payment  out  of  the  fund  of   the  trustee's   charges  and  expenses 

payment  mto     incurred  before  the  payment  into  Court,  but  only  those  incurred  since. 
'-*^"^'<^-  (o)  See  supra,  p.  379,  nn.  (e)  and  (/). 

Ip)  Be  Caidhorne,  12  B.  56;  Be  Jones,  3  Drew,  679;  Be  Feltham,  1 
K.  &  J.  528;  Be  Trick,  5  Ch.  170,  where  Giffard,  L.J.,  ordered  the  whole 
of  the  costs  to  be  paid  out  of  a  testator's  general  residue,  would  appear  to 
be  inconsistent  with  tlie  later  authorities. 

(q)  Be  Armston,  4  D.  J.  &  S.  454 ;  Be  Maclean,  19  Eq.  283. 

(/•)  Be  Birch,  2  K.  &  J.  369. 

(x)  Generally  not  exceeding  £1  lOf. ;  see  supra,  n.  (e). 
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if  such  appearance  be  necessary  for  the  argument  of  any  ques- 
tion before  the  Judge.  (<) 

It  has  been  held  by  the  Court  of  Appeal. (it)  that,  where  Costs  impro- 
trustees  improperly  deducted  an  excessive  amount  of  costs  P<^'''y  <^*^'^"*=*^'^' 
an  action  might  be  commenced  against  them  to  compel  them  to 
refund,  but  that  even  a  Judge  of  the  Chancery  Division  had 
no  power,  excej^t  in  an  action,  over  any  portion  of  the  fund 
which  had  not  been  actually  brought  into  Court  under  the 
Acts;  nor  any  jurisdiction  to  make  the  trustees  pay  further 
costs,  (y)  Any  question  on  this  head  can  scarcely  arise  in  the 
Count}'  Court,  having  regard  to  the  provisions  of  Kule  10, 
above  set  forth. 

Where  a  trustee  improperly  refuses  to  avail  himself  of  the  Unaecessary 
provisions  of  the  Act,  he  may  be  at  least  refused  his  extra  '"action  for 

'TTiT  •  r-  TT  admmistration. 

costs  01  an  action  thereby  rendered  necessary,  if  not  ordered 
to  pay  to  the  other  parties  any  extra  costs  (w)  by  reason 
thereof  incurred  by  them. 


PKECEDENTS. 

1.  Affidavit  of  Trustee  on  Payment  into  Court,  (a;) 

In  the  Matter  of  the  Trusts  of  the  Will  of 
X.  Y.  deceased,  so  far  as  relates  to  the  share 
thereunder  to  which  G.  K.  the  deceased  Wife 
of  I.  K.  would  have  become  entitled,  in  case 
she  had  married  with  the  consent  of  her 
Guardian ;  (?/) 

and 

In   the   Matter   of  the   County  Courts   Act 

1888. 

(Jt)  Ex  parte  Queen^s  College,  6  "W.  R.  9 ;  but  see  contra,  Re  Justices  of 
Coventry,  19  B.  158.  At  the  time  when  these  cases  were  decided,  the 
practice  of  tendering  a  sum  of  money  had  not  been  established. 

(m)  Re  Parker,  39  Ch.  Div.  305. 

(v)  lb.  In  Re  Hue,  7  W.  R.  562,  27  B.  337,  Romilly,  M.R.,  directed 
that  the  whole  of  tlie  costs,  charges,  and  expenses  of  the  trustees  should 
be  taxed,  and  that  only  the  balance,  after  giving  credit  for  the  amount 
deducted,  sliould  be  paid  out  of  the  fund  in  Court. 

(m;)  Gunnell  v.  Whitear,  10  Eq.  664. 

(a;)  See  also  Form  300,  App. 

ly)  Such  a  title  as  "  In  the  Matter  of  the  Trusts  of  the  Will  of  A.  B.  Title  of  trust, 
deceased  "  is  not,  as  a  rule,  sufficient.  It  has  been  held  that  such  a 
general  title  would  necessitate  a  complete  administration  of  the  trusts 
of  the  instrument  in  question.  The  particular  account  intended  should 
be  stated :  Re  Everett,  12  B.  485 ;  Re  WrlqUt,  15  ih.  368  ;  lie  Couhon, 
4  .Jur.  N.y.  ij ;  see  also  R.  S.  C,  O.  .54u,  r.  4a,  O.  5.5,  r.  13a,  (1895). 
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Pages  891,  J  A.  B.,  of  etc.,  make  oath  and  say  as  follows  : — 

892,  896,  901,  mi  rr- 

1.  Tne  office  of  my  Solicitor  Mr.  — ,  situated  etc.,  is  the 
place  where  I  am  to  be  served  with  any  notice  or  application 
relating  to  the  trust  fund  hereinafter  mentioned. 

2.  X.  Y.,  lately  of  etc.,  by  his  Will  dated  the  —  18—, 
devised  and  bequeathed  all  his  estate  both  real  and  personal 
to  me  and  C.  D.,  since  deceased  (whom  he  also  appointed  to 
be  his  Exors.),  our  heirs  exs.,  ads.,  and  assns.  respectively 
upon  trust  for  sale  and  conversion  ;  and  for  the  division  of 
the  proceeds  between  all  his  cliildren  who,  being  a  son  or 
sons,  should  attain  the  age  of  21  years,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry  under  that  age 
with  the  consent  of  her  or  their  guardian  or  guardians,  in 
equal  shares. 

3.  The  said  Testator  died  on  the  —  18 — ,  and  his  said 
Will  was  proved  by  the  said  C.  D.  and  me  this  deponent  on 
the  —  18—. 

4.  The  said  Testator  had  two  children  and  no  more, 
namely  a  son  E.  Y.,  now  of  etc.  [address  and  description'],  and 
a  daughter  G.  Y.,  of  whom  the  said  E.  Y.  has  attained  the 
age  of  21  years ;  but  the  said  G.  Y.  on  the  —  18 —  married 
I.  K.,  now  of  etc.  [address  and  description],  and  died  under 
that  age  on  the  —  18 — . 

5.  The  net  residue  of  the  personal  estate  and  the  proceeds 
of  sale  of  the  real  estate  of  the  said  Testator,  after  payment 
of  his  debts,  funeral  and  testamentary  expenses  and  the  costs 
and  expenses  (other  than  as  hereinafter  mentioned)  of  and 
incident  to  the  winding  up  of  the  estate,  amounted  to  the 
sum  of  £ — ,  one  moiety  of  which  I  have  retained,  and  the 
other  moiety  I  have  paid  to  the  said  E.  Y. 

6.  The  said  I.  K.,  as  the  Admor.  of  his  deceased  Wife,  the 
said  G.  K.  (lately  G.  Y.)  claims  the  moiety  of  the  said  sura 
of  £ —  which  I  have  retained  as  aforesaid,  on  the  ground 
that  the  said  marriage  took  place  with  the  consent  of  L.  M., 
who  was  at  the  date  of  the  same  marriage  the  guardian  of 
the  said  G.  K. ;  but  the  said  L.  M.  denies  that  he  ever  gave 
any  such  consent ;  and  the  said  E.  Y.  claims  that  he  is 
therefore  entitled  to  the  last  mentioned  moiety  (which 
amounts  to  £ — ),  in  addition  to  the  moiety  so  paid  to  him 
as  aforesaid. 

7.  I  am  desirous,  under  the  provisions  of  the  above 
mentioned  Act,  to  pay  into  the  Post  Office  Savings  Bank 
situated  at  — ,  in  trust  to  attend  the  orders  of  this  Court,  the 
sum  of  £ — ,  being  the  balance  of  the  said  sum  of  £ — ,  after 
deducting  the  sum  of  £ — ,  the  costs  of  paying  the  same  iutc 
such  Savings  Bank. 

8.  All  legacy  duty  payable  in  respect  of  the  said  sum  of 
£ —  has  been  paid. 
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9.  To  the  best  of  my  knowledge  and  belief,  the  said  E.  Y. 
and  I.  K.  are  the  only  persons  interested  in  the  said  sum 
of  £— . 

10.  I  submit  to  answer  all  such  inquiries  relating  to  the 
application  of  the  said  sum  of  £ — ,  as  the  Court  may  think 
proper  to  make  or  direct. 

Petitions. 

2.  For  Sale  of  Stock  and  Payment  of  Moneys  to  Poor  Laio 
Guardians  for  support  of  Person  of  Unsound  Mind,  (z) 

The  Petition  of  A.  B.,  of  etc.,  a  person  of  unsound 
mind  not  so  found  by  inquisition,  by  C.  D.  of  etc., 
Relieving  Officer,  his  Next  Friend,  and  The  Guar- 
dians of  the  Poor  of  the  —  Union  in  the  County 
of  — ,  by  E.  F.,  of  etc.,  their  Clerk. 

Showeth  as  follows  : — 

1.  On  the  —  18 — ,  G.  H.,  the  Admor.  of  the  above  named  Pages  893, 

X.  Y.,  under  the  provisions  of  Section   70  of  the   County  '^J^^- 

Courts  Act  1888,  in  that  behalf  transferred  into  the  names  of    ''^  'i"^'"^®" 
iim  11-r-.-  PiT-z-i  1      ponding  or<Ier 

the    Ireasurer   and    the    Eegistrar    oi    this    Court   to    the  see  Nos.  6  7. 

credit  of  these  Matters  in  trust  to  attend  the  orders  of  this 

Court  the  sum  of  £ —  New  Consols,  being  one  equal  third 

part  of  the  net  residue  of  the  personal  estate  of  the  said 

X.  Y.  to  which  your  Petitioner  A.  B.  was  entitled  as  one  of 

the    statutory   next   of  kin    of  the    said    X.    Y.,  who    died 

intestate  on  the  —  18 — .     The  same  sum  is  still  standing 

in  the  names  of  said  Treasurer  and  Eegistrar  to  the  credit 

aforesaid,  and  the  sum  of  £ —  cash  has  accrued  due  in  respect 

of  dividends  thereon. 

2.  Your  Petitioner  A.  B.  is  a  person  of  unsound  mind  not 
so  found  by  inquisition,  and  incapable  of  managing  his 
affairs;  and  he  has  since  the  —  18— been,  and  he  is  still 
being  maintained  by  your  Petitioners  the  said  Guardians,  at 
the  —  Asylum,  and  is  chargeable  as  a  j)auper  lunatic  to 
your  last  named  Petitioners. 

3.  The  expense  of  maintenance  by  your  Petitioners  the 
said  Guardians  of  your  Petitioner  A.  B.  from  the  said 
—  18 —  to  the  —  18 —  amounted  to  the  sum  of  £ —  [The 
expense  of  such  maintenance  during  the  six  years  last  past, 
namely  from  the  —  18 —  to  the  —  18 — ,  amounts  to  the  sum 
of  £ — ].  Your  Petitioners  the  said  Guardians  have  received 
from  the  father  and  mother  (both  now  deceased)  of  your 
Petitioner  A.  B.  various  small  sums  amounting  together  to 

(z)  The  title  of  the  Petition  will  correspond  with  thnt  of  the  afifidavit.  Title, 
and  see  No.  1,  supra,  pp.  872,  873;  E.  fcj.  C.  O.  54b,  r.  -iA. 
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£ —  in  part  recoil  pruent  of  the  expense  of  the  maintenance 
of  your  Petitioner  A.  B. 

4.  There  is  now  owing  to  your  Petitioners  the  said 
Giiardians  the  sum  of  £ — ,  being  the  expense  of  the  main- 
tenance of  your  Petitioner  A.  B,  from  the  —  18 —  to  the 
—  18—. 

5.  Your  Petitioners  the  said  Guardians  propose,  if  pro- 
vision be  made  for  the  maintenance  of  your  Petitioner  A.  B., 
as  hereinafter  prayed,  and  in  consideration  of  a  higher  rate 
of  payment,  namely  the  sum  of  £l  5s.  per  week,  that  he 
shall  be  treated  as  a  private  patient  in  the  said  Asylum,  and 
enjoy  increased  comfort  and  better  accommodation. 

6.  The  present  Collector  [Treasurer]  to  your  Petitioners 
the  said  Guardians  is  I.  K.  of  etc. 

7.  The  office  of  your  Petitioners'  Solicitor  Mr.  — ,  situated 
etc.,  is  the  place  where  your  Petitioners  may  be  served  with 
any  notice  or  application  relating  to  the  said  Consols  and 
cash. 

8.  All  legacy  duty  payable  in  respect  of  the  said  Consols 
his  been  paid. 

Your  Petitioners  therefore  pray  as  follows  : — 

1.  That  the  costs  of  all  parties  of  and  occasioned  by 
this  Petition  may  be  taxed  by  the  Eegistrar  of  this 
Court. 

2.  That  so  much  of  the  said  sum  of  £ —  New 
Consols  as  with  the  said  sum  of  £ —  cash,  and  any 
dividends  to  accrue  due  on  the  same  Consols,  will  be 
sufficient  to  raise  the  said  costs,  and  the  sum  of  £ — 
so  due  to  your  Petitioners  the  said  Guardians  as 
aforesaid,  may  be  sold. 

3.  That  out  of  the  money  to  arise  by  such  sale  and 
the  said  cash  and  dividends  the  said  sum  of  £ —  so 
owing  to  your  Petitioners  the  said  Guardians  as 
aforesaid,  and  the  said  costs,  may  be  paid. 

4.  That  by  and  out  of  the  residue  of  the  said 
Consols,  and  the  dividends  to  accrue  thereon,  a  proper 
provision  may  be  made  for  the  future  maintenance  of 
your  Petitioner  A.  B.  in  accordance  with  the  proposal 
in  that  behalf  hereinbefore  mentioned,  or 

5.  That  such  other  order  etc.;  supra, p.  874,  No.  1, 
par.  5  of  prayer. 

Note. — This  Petition  is  intended  to  be  served  on  the 
said  G.  H. 
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3.  For  Distribution  of  Trust  Fund. 

1.  X.  Y.  formerly  of  etc.  by  his  Will  dated  etc.  bequeathed  p,,j,gg  392 
the  whole  of  his  personal  estate  to  A.  B.  and  C.  D.  (whom  900. 

he  also  appointed  to  be  his  Exors.)  "  upon  trust  for  all  my  l^'or  Orders  see 
nephews  and  nieces  who  shall  be  living  at  the  time  of  my  ^'"*-  ^'  ^• 
death,  and  the  issue  then  living  of  such  of  them  as  shall  be 
then  dead,  in  equal  shares  per  stirpes." 

2.  The  said  Testator  died  on  the  —  18 — ,  and  his  said 
Will  was  proved  by  the  said  A.  B.  and  C.  D.  on  the  —  18 — . 

3.  The  said  Testator  left  him  surviving  numerous  nephews 
(of  whom  your  Petitioner  is  one)  and  nieces  and  also  several 
children  of  deceased  nephews  and  nieces. 

4.  The  said  A.  B.  and  C.  D.  on  the  —  18 — ,  and  under  the 
provisions  of  section  70  of  the  County  Courts  Act  1888  in 
that  behalf  paid  the  sum  of  £ —  into  the  Post  Office  Savings 
Bank  situated  at  —  in  the  name  of  the  Eegistrar  of  this 
Court  to  the  credit  of  these  Matters  in  trust  to  attend  the 
orders  of  this  Court,  and  the  same  sum,  with  the  interest 
which  has  since  accrued  due  thereon,  is  still  in  Court  to  the 
like  credit. 

5.  The  said  A.  B.  and  C.  D.  on  paying  the  said  money  as 
aforesaid  made  an  affidavit,  filed  in  these  Matters  on  the 
—  18 — ,  in  which  after  deposing  to  the  effect  hereinbefore 
appearing,  they  stated  that  the  said  sum  of  £ — ■  represented 
the  net  residue  of  the  personal  estate  of  the  said  Testator 
after  payment  of  his  debts  funeral  and  testamentary 
expenses,  and  the  costs  and  expenses  of  and  incident  to  the 
winding  up  of  his  estate;  and  that  they  had  not  been  able 
to  ascertain  with  sufficient  certainty  who  were  the  persons 
entitled  to  the  same  sum  under  the  said  Will  of  the  Testator. 

•  6.  The  office  etc.,  adapt  No.  2,  pars.  7  and  8. 

Your  Petitioner  therefore  prays  as  follows  : — 

1.  That  the  cc)sts  of  your  Petitioner  [and  of  all 
necessary  j)arties]  of  and  occasioned  by  this  Petition 
and  consequent  thereon,  may  be  taxed  by  the  Eegistrar 
of  this  Court,  and  paid  out  of  the  said  sum  of  £ — , 
and  the  interest  thereon. 

2.  That  the  residue  of  the  said  sum  of  £ — •  and 
interest  may  be  distributed  among  your  Petitioner 
and  other  the  parties  entitled  thereto ;  and  that  for 
this  purpose  all  proper  inquiries  may  be  directed  and 
directions  given  or 

3.  That  such  other  etc. ;  supra, p.  874,  No.  1,  par.  5  of 
prayer. 

Note. — This  Petition  is  intended  to  be  served  upon  the 
said  A.  B.  and  C.  B. 


908  THE    TRUSTEE  ACT,    1893,    S.   42. 


4.  Order  directing  Inquiry  on  Petition  for  Distribution  of  Fund 
among  a  Class. 

Pages  90,  Upon  the  Petition,  etc.,  It  is  ordered  that  an  inquiry  be 

u-'^p"'^"  •  niade  \\ho  were  the  nephews  and  nieces  of  the  Testator 
see  'No  3  '°°  -^^  ^*  1^'^i^g  ^t  'tli6  time  of  his  death  ;  and  if  any  of  them 
further  order  were  then  dead,  what  issue  they  respectively  left  living  at 
Ko.  5,  that  time;  and  if  any  nephews  or  nieces  or  issue  of  deceased 

nephews  or  nieces  of  the  Testator  who  were  living  at  the 
time  of  his  death  have  since  died,  who  are  their  legal  per- 
sonal representatives ;  And  it  is  ordered  that  the  said 
inquiry  be  made,  and  that  all  other  acts  etc.  supra,  p.  403. 
And  it  is  ordered  that  the  further  hearing  of  the  said  Petition 
be  adjourned  until  after  the  said  Inquiry  shall  have  been 
answered  ;  And  any  of  the  parties  are  to  be  at  liberty  to 
Two  petitions,  apply  as  there  may  be  occasion.  If  there  are  two  petitions  say. 
And  it  is  ordered  that  the  Petitioners  in  the  first  mentioned 
Petition  have  the  carriage  of  this  Order. 

5.  Corresponding  Order  on  Further  Hearing ; — Class  numerous. 

Upon  the  Petition  of  etc.  the  fui'ther  hearing  whereof  was 
adjourned  by  the  Order  dated  etc.,  and  upon  reading  etc., 
It  is  ordered  that  it  be  referred  to  the  Registrar  of  this  Court 
to  tax  the  costs  of  the  Petitioners  and  Kespondents  of  and 
relating  to  the  said  Petition,  and  consequent  thereon  ;  And 
it  is  ordered  that  out  of  the  sum  of  £ —  in  Court  to  the  ci  edit 
of  these  Matters  and  any  interest  thereon  the  said  costs  when 
so  taxed  as  aforesaid  be  paid ;  And  it  is  ordered  that  the 
residue  of  the  said  money  and  interest  be  j:)aid  to  the  peisons 
named  or  dchcribed  in  the  first  column  of  the  Schedule 
hereto,  or  be  carried  over  to  the  credit  of  the  said  Matters  to 
the  respective  accounts  mentioned  in  the  second  column  of 
the  same  Schedule,  in  the  proportions  in  the  third  column  of 
the  same  Schedule  set  opposite  to  the  respective  names  or 
descriptions  of  such  pei'sons,  or  to  the  title  of  such  accounts 
respectively.  The  first  column  of  the  Schedule  will  he  headed 
"Payees,"  the  second  "Title  of  account  to  which  carrying 
over  is  to  be  made,"  and  the  third  "  Proportionate  parts  of 
residue  of  money  and  interest  to  be  paid  or  carried  over."  As 
to  legacy  duty  see  supra,  pp.  429,  n.  (a;),  897,  n.  (^d),  and  No.  52  of 
the  Supreme  Court  Fund  Rules  1894. 
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6.  Sale  of  Stock  for  payment  to  Poor  Law  Guardians  of  Moneys 
expended  for  support  of  Person  of  Unsound  Mind. 

Upon  the  Petition  etc. ;  It  is  ordered  that  it  he  referred  to  Pa^es  893, 
the  Eegistrar  of  this  Court  to  tnx  the  costs  of  the  Petitioners  901- 
[and  Eespondents]  of  and  relating  to  this  Petition  and  I*oi"  P*=tit.ioi 
consequent  thereon ;  And  it  is  ordered  that  so  much  of  the  *"  °"  ' 
said  sum  of  £ —  New  Consols  in  Court  to  the  credit  of  these 
Matters  as  with  the  sum  of  £ —  cash  in  Court  to  the  same 
credit,  and  any  dividends  to  accrue  due  on  the  said  Consols, 
will  raise  the  said  costs,  and  the  sum  of  £ — ,  being  the  total 
of  the  several  sums  of  £ —  (the  balance  of  £ — ,  six  years 
maintenance  of  the  Petitioner  A.  B.,  after  deducting  £ — 
paid  on  account)  and  £ — ,  the  expense  of  clothing  supplied 
to  him  by  the  said  Guardians  be  sold;  and  it  is  ordered 
that  out  of  the  money  to  arise  by  such  sale,  and  the  said 
dividends  and  cash,  the  said  sum  of  £ —  be  paid  to  C.  D.  the 
Collector  [Treasurer]  or  other  the  Collector  [Treasurer]  for 
the  time  being,  for  and  on  behalf  of  the  Guardians  of  the 
Poor  of  the  - —  Union  ;  And  it  is  ordered  that  thereout  also 
the  said  costs  be  paid  ;  And  it  is  ordered  that  on  or  after  the 
30th  September  18 — ,  and  the  31st  March  and  30th  September 
in  every  subsequent  year,  so  much  of  the  residue  of  the  said 
New  Consols  as,  with  any  interest  from  time  to  time 
accruing  on  the  same  Consols,  and  on  the  residue  thereof, 
will  raise  the  amount  which  shall  appear  by  Affidavit  of  the 
Clerk  for  the  time  being  of  the  said  Guardians  to  be  due  to 
such  Guardians  for  the  maintenance  and  clothing  of  the 
Petitioner  A.  B.  during  each  half  year,  but  not  exceeding 
the  rate  of  £l  5s.  per  week,  together  with  £1  10s.  for  the 
costs  of  si;ch  sale  and  payment  be  sold  ;  And  it  is  ordered 
that  out  of  the  proceeds  of  such  sale  and  interest  from  time 
to  time,  the  amount  appearing  by  such  Affidavit  to  be  due, 
be  paid  to  the  said  C.  D.  the  Collector  [Treasurer]  or  other 
the  Collector  [Treasurer]  for  the  time  being  for  and  on 
behalf  of  the  said  Guardians,  (a) 

(a)  Instead  of  the  form  set  forth  above,  the  order  may  simply  con- 
tain directions  for  the  payment  of  the  amount  incurred  lor  past  main- 
tenance, etc.,  and  an  inquiry  what  provision  ought  to  be  made  for  the 
future  maintenance  of  tlae  lunatic,  also  a  direction  in  the  nature  of  a  stop 
order  on  the  fund  in  favour  of  the  guardians  (see  supra,  p.  372),  and 
adjourning  the  further  hearing  of  the  IPetition  as  in  No.  4. 

Where  an  order  similar  to  No.  6  contained  a  direction  that  the  lunatic 
should  continue  to  reside  at  a  particular  asylum,  and  he  was  afterwards 
and  without  any  further  order  removed  to  another  asylum,  where  he  died, 
it  was  held  that  the  guardinns  had  no  claim  on  the  fund  in  Court  for 
arrears  of  maintenance  which  they  had  neglected  to  apply  for,  that  any 
claim    for   such  maintenance  amounted   to   a    mere   debt,  and  tliat  tlic 
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7.  Payment  of  Income  to  a  Belation  for  the  benefit  of  a  Person 
of  Unsound  Mind  not  so  found  by  Inquisition. 

Page  895.  Upon  the  Petition  etc.  It  is  ordered  etc.  taxation  and  pay- 

ment of  costs  out  of  fund ;  See  No.  5;  And  it  is  ordered  ■  tliat 
the  interest  to  accrue  due  during  the  life  of  the  Petitioner 
A.  B.  on  the  balance  of  the  said  sum  of  £ — ,  after  payment 
of  the  said  costs  be  paid  to  the  said  C.  D.  until  further 
order;  he  undertaking  to  apply  the  same  for  the  main- 
tenance, comfort,  and  support  of  the  Petitioner. 

8.  Payment  of  capital  under  like  circumstances. 

Upon  the  Petition  etc.,  and  the  said  CD.  by  his  Solicitor 
undertaking  to  apply  the  annual  sum  of  £ —  to  be  received 
by  him  for  the  maintenance  of  the  Petitioner  A.  B.  and  to 
provide  for  any  excess  of  expenditure  in  such  maintenance, 
and  for  the  entire  maintenance  of  the  Petitioner  after  the 
fund  in  C'lurt  shall  be  exhausted,  and  also  undertaking  to 
visit  the  Petitioner  once  in  every  year ;  It  is  ordei'ed  that 
the  costs  of  the  Petitioner  A.  B.  [and  of  the  Eespondents]  of 
this  Petition  be  taxed  and  paid  out  of  the  sum  of  £ —  in 
Court  to  the  credit  of  these  Matters,  and  that  thereout  also 
the  sum  of  £ —  be  paid  to  the  said  C.  D.  in  respect  of  the 
past  maintenance  of  the  Petitioner;  And  it  is  ordered  that 
out  of  the  residue  of  the  said  sum  of  £ —  and  interest  the 
sum  of  £ —  be  paid  to  the  said  C  D.  on  the  —  March  18 — 
and  on  the  —  March  and  the  —  September  in  every  sub- 
sequent year  so  long  as  the  Petitioner  A.  B.  shall  be  living 
and  of  unsound  mind ;  And  it  is  ordered  that  when  the 
residue  of  the  said  sura  of  £ —  shall  be  insufficient,  with  the 
interest  thereon,  to  provide  the  sum  of  £ — ,  the  whole  of 
such  residue  be  paid  to  the  said  C.  D.  for  the  maintenance 
of  the  Petitioner  A.  B. ; — Liberty  to  apply. 

9.  Order  for  Transfer  into  Court  by  a  majority  of  Trustees. 

Pao-e891.  Upon  the    Petition  etc.;    And  it   appearing  that   under 

and  by  virtue  of  the  Will  of  X.  Y.,  the  Testator  in  the  said 
Petition  named,  the  sums  of  £ —  Stock  and  £ —  cash  herein- 
after mentioned  are  vested  in  the  Petitioners  and  in  E.  F., 
in  the  Petition  named,  upon  trust  within  the  meaning  of 
tlie  Trustee  Act  1893,  And  that  the  Petitioners  (being  the 
majority  of  such  Trustees)  are  desirous  of  transferring  and 


liinntic's  personal  representative  was  entitled  to  receive  the  whole  balance 
of  th(^  Uind.  subject  only  to  tlie  costs  of  pavment  out  of  Court :  lie  Murman, 
H  Ch.  Div.  '250;  lie  Hhodix,  44  ih.  di. 
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paying  the  same  into  Court  tinder  the  provisions  of  the  said 
Act  in  that  behalf;  And  that  the  said  E.  F.  is  resident  ont 
of  England  and  Wales,  and  that  his  concurrence  cannot  be 
had,  It  is  ordered  that  the  Petitioners  A.  B.  and  C.  D.  do  on 
or  before  the  —  18 — ■,  withont  the  concurrence  of  the  said 
E.  F.  transfer  into  the  names  of  the  Treasurer  and  the 
Registrar  of  this  Court  to  the  credit  of  "  Re  Trusts  of  the 
Will  of  X.  Y.  deceased,  etc.,"  the  sum  of  £ —  New  Consols 
now  standing  in  the  names  of  the  said  A.  B.,  C.  D.,  and  E.  F. 
in  the  Books  of  the  Bank  of  England,  and  pay  the  sum  of  £— 
cash  into  the  Post  Office  Savings  Bank  at  —  in  the  name  of 
the  Registrar  of  this  Court,  to  the  like  credit  \in  the  case  of 
stocJc  not  divisible  into  fractions  of  a  pound,  arid  where  the 
Sank  of  England  loill  not  hold  separate  certificates  for  the 
exact  amounts  of  stock  carried  to  separate  accounts,  there  ivill 
he  a  direction  to  transfer  and  pay  to  each  of  the  [three] 
several  accounts  mentioned  in  the  first  column  of  the 
Schedule  hereto  the  respective  amounts  of  the  said  Capital 
Stock  of  the  —  Co.  and  of  cash  mentioned  in  the  second  and 
third  columns  of  the  same  Schedule  set  opposite  to  such 
respective  accounts,  and  making  together  £ —  like  Stock 
and  £—  cash  .—Be  Perry,  22  W.  B.  433]. 
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CHAPTEE  XII. 

Infants. 
Section  I. — Jurisdiction. 

C.  C.  Act,1888,  The  principles  of  Equity  and  the  practice  of  the  Court  in 
s.  67  (6).  relation   to  infants  have  already  been   treated   of  to  some 

Maintenance  .  „    ,  . 

and  advance-     extent  in  the  earlier  parts  of  this  work,  (a)    The  jurisdiction 
ment.  q^  i]^{g  head  expressly  conferred  upon  the  County  Court  by 

B.  67,  sub-s.  6  of  the  Act  of  1888  is  limited  to  cases  of  main- 
tenance and  advancement,  where  the  infant's  property  does 
not  exceed  in  amount  or  value  the  sum  of  £500.     The  Court 
Advice  to         will,  under  this  sub-section,  give  advice  to  trustees  as  to  their 
advei-se^ order    <^^^ties  in  this  respect,  and  in  particular  as  to  the  moneys  which 
can  properly  be  allowed  for  those  purposes ;   but  it  has  no 
jurisdiction  thereunder  to  make  an  adverse  order  against  the 
trustees  for  payment  of  any  sums,  annual  or  otherwise,  out 
of  trust  funds  in  their  hands.     An  action  for  the  execution 
of  the  trusts  is  the  proper  course  for  attaining  this  object,  (fc) 
Guardianship    The  County  Court  has  also  power,  under  the  Guardianship 
1886^'"'*^  ^''^'  of  Infants  Act,  1886  (c.  27),  to  appoint  guardians,  and  to 
make  orders  as  to  the  custody  and  otherwise  for  the  benefit 
General  powers  of  infants,  (c)     It  should  be  borne  in  mind  that  by  the  last 
of  Court.  paragraph  of  s.  67  above  mentioned,  the  County  Court  Judge 

has  all  the  powers  and  authorities,  for  the  purposes  of 
the  several  subject  matters  of  jurisdiction  therein  mentioned, 
of  a  Judge  of  the  Chancery  Division  of  the  High  Court. 
Ward  of  Court.  Hence  the  question  may  arise  whether,  when  an  infant  is  a 
party  to  proceedings  in  the  County  Court  which,  if  they  had 

(a)  See  supra,  pp.  17-20,  .53-56,  267,  313,  478,  479. 
(h)  Re  Lofthouse,  29  Ch.  Div.  932. 

(c)  The  Chancery  Division    has   power  under  36  Vict.  c.  12,  s.  1,  to 

^ustody  ot         make  orders  giving  to  a  wife  access  to  her  children  wliile  under  sixteen 

1  o  '^i^  '       years  of  age,  and  to  order  them  to  he  delivered  into,  or  to  remain  in  her 

custody.     As  to  this  section,  see  Be  Taylor,  4:  Ch.  D.  1.57;  Be  Holt,  16 

Ch.  Div.  115 ;  Re  Elder/on,  25  Oil.  D.  220  ;  Smart  v.  S.,  A.  C.  (92)  434  ; 

Be  GoUUioorthy,  2  Q.  B.  D.  75. 
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been  instituted  in  the  Chancery  Division,  would  make 
him  (^d)  a  ward  of  Court,  he  becomes  a  ward  of  the  County 
Court.  There  appears  to  be  no  reason  why  he  should  not ; 
but  there  is  no  reported  decision  on  the  point.  It  may  be 
well  here  to  explain  and  set  forth  to  some  extent  the  nature 
of  the  jurisdiction  formerly  exercised  by  the  Court  of 
Chancery,  and  now  by  the  Chancery  Division,  in  relation  to 
the  persons  and  estates  of  infants. 

The  Court  of  Chancery  interfered  for  the  protection  of  jurisdiction  of 
infants,   qtid   infants,  by  virtue    of  the    prerogative  which  ^ourt  «* 
belonged  to  the  Crown  as  parens  patriae,  and  the  exercise  of 
which   was  delegated   to  the  Great  Seal,  (e)      It   had   this  Property. 
jurisdiction  whether  the  infant  had  property  or  not,  and  Iiif=i°t  °\  "]i- 

.  T/\i  sound  mind. 

even  where  the  infant  was  oi  unsound  mind  ;  (/)  but  where 

the  infant  had  no  property  tlie  Court  could  not  settle  any 

scheme   for   his   maintenance   or  education.  (^)      Since   the  Chancery 

Judicature  Acts,  the  like  jurisdiction  has  been  vested  in  the  Division. 

Chancery  Division.  (Ji) 

Courts   of    Common   Law,   before    the    Judicature   Acts,  Common  Law 

interfered    by   writ   of  habeas   corpus    when   a   father    was  ■^y  V'^*''"'^ ' 

wrongfully  deprived  of  the  custody  of  his  infant  child  ;  and  corpus, 

the    High  Court  still  exercises  the  like  jurisdiction.     Such 

interference  was  part  of  the  juiisdiction  from  early  times 

exercised  for  the  protection  of  per.sons  illegally  detained ; 

and  if  the  child  was  too  young  to  choose  for  itself,  the  Court 

had  no  jurisdiction   to  refuse  the  writ.     The  like  remedy 

was  open  to  the  testamentary  guardian,  (i)     Now  by  s.  25,  Judicature 

sub-s.  10  of  the  Judicature  Act,  1873  (c.  66),  it  is  enacted  :^.'=*'q^^''' ^• 

that    "  in   questions  relating  to    the  custody  and  education 

of  infants,  the  Eules  of  Equity    shall   prevail "  in  all  the 

Divisions  and  Courts:  and  accordingly  in  a  recent  case,  ( /)  f'*^,^'^®''^' ''^ 

°  "^  ^''  ■'  habeas  corpus. 

(fZ)  When  words  importing  the  masculine  gender  only  are  used  in  this 
Chapter,  they  are  to  be  taken  to  include  the  feminine  also,  when  the 
circumstances  admit. 

(e)  Per  Lord  Cottenham  in  Re  Spence,  2  Ph.  252,  approved  by  Lord 
Halsbury,  L.C.,  in  Bamardo  v.  McIIugh,  A.  C.  (91)  395. 

(/)  Re  Edwards,  10  Ch.  Div.  605. 

{(j)  Re  McGrath,  1  Ch.  (93;  147. 

(/i)  See  s.  3i  of  tlie  Act  of  1873  (c.  66) ;  also  the  Guardianship  of  Removal  of 
luf.tnts  Act,  1886  (c.  27),  s.  6,  giving  power  to  the  High  Court  to  remove  guardian, 
a   testamentary   or   other    statutory    guardian,   and    to  appoint  another 
guardian  in  his  place. 

(i)  Re  Andreivs,  L.  R.  8  Q.  B.  153.     As  to  the  rights  of  a  mother  of  an  Mother  of 
illegitimate  child,  see  Reg.  v.   Nash,  10  Q.  B.  Div.  454 ;  Bamardo  v.  illegitimate 
Mclluyh,  A.  C.  (91)  388.  chifd. 

U)  Reg.  V.  Gijngall,  2  Q.  B.  (93)  232. 
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(Justody  of 
Children  Act, 
1891, 

Conduct  of 
parent. 


Religious 

education. 


the  Cuurt  of  Appeal,  on  the  return  to  a  writ  of  habeas  corpus 
obtained  by  the  mother,  who  was  the  legal  guardian  of  a 
female  infant,  aged  about  fifteen,  held  that,  although  the 
mother  had  not  been  guilty  of  any  misconduct  to  disentitle 
her  to  the  custody  of  the  child,  the  Court  ought,  if  satisfied 
that  such  a  course  was  essential  for  the  welfare  of  the  child, 
to  refuse  to  give  the  mother  such  custody.  Moreover  by  the 
Custody  of  Children  Act,  1891  (c.  3),  s.  3,  "where  a 
parent  has — (a)  abandoned  or  deserted  his  child ;  or  (b) 
allowed  his  child  to  be  brought  up  by  another  person  at 
that  person's  expense,  or  by  the  guardians  of  a  poor  law 
union,  for  such  a  length  of  time,  and  under  such  circum- 
stances, as  to  satisfy  the  Court  that  the  parent  was  un- 
mindful of  his  parental  duties,  -the  Court  shall  not  make  an 
Older  for  the  delivery  of  the  child  to  the  parent,  unless  the 
parent  has  satisfied  the  Court,  that  having  regard  to  the 
welfare  of  the  child,  he  is  a  fit  person  to  have  the  custody  of 
the  child ;  "  and  s.  4  gives  power  to  the  High  Court,  upon 
refusing  the  application  of  the  parent  for  the  custody,  to 
give  special  directions  as  to  the  religious  education  of  the 
child. 


Father 
guardian. 
Kight  to 
control. 


Section  II. — Bights  of  Father  generally. 

A  father  is  during  his  life  the  guardian  of  his  infant 
children  by  nature  and  by  nurture,  (h)  He  has  a  legal  right 
to  control  and  direct  the  education  and  bringing  up  of  the 
children  until  they  attain  the  age  of  twenty-one  years ;  and 
the  Chancery  Division  will  not  interfere  with  him  in  the 
exercise  of  his  paternal  authority,  except  (1)  where  by  gross 
moral  turpitude  he  forfeits  his  rights ;  or  (2)  where  he  has, 
by  his  conduct,  abdicated  his  paternal  authority.  This  rule 
applies  even  if  the  children  are  wards  of  Court ;  unless  the 
father  seel<s  to  remove  them  out  of  the  jurisdiction  without 
the  sanction  of  the  Court.  In  a  somewhat  recent  case  a 
father  put  restrictions  on  the  intercourse  between  his 
daughter  in  her  seventeenth  year,  who  was  a  ward  of  Court, 
and  her  mother,  on  the  plea  that  he  believed  the  mother 
would  alienate  the  daughter's  affections  from  him.  The 
Court  refused  to  interfere.  (I)     But  if  a  sufficiently  strong 

(fc)  Wtllesh'y  V.  D.  of  Beaufort,  2  Russ.  21 ;  Be  M.  of  Salishury,  2  Ch. 
Div.  31.  As  to  giiardiiius  ad  litem,  see  mvpra,  pp.  53-5H.  As  to  guardians 
appointed  by  the  Court,  infra,  and  as  to  other  guardians,  see  Simpson  on 
Infants,  2nd  ed.,  pp.  118,  207,  et  seq. 

(0  Be  Agar-EUis,  24  Ch.  Div.  317. 
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case  of  misconduct  be  made  out,  the  Chancery  Division  has  Removal  out 
power,  independently  of  the  Act  of  1886,  to   remove  the  custody.  " 
children  out  of  the  father's  custody,  {iri)  and  to  appoint  some 
other  person  or  persons  to  act  as  guardian  or  guardians  in 
his  place,  (n) 

Section  III.— Bights  of  Father  as  to  Beligious  education. 
An  infant  must  be  brought   up   in   the   religion   of  the  Father's 
father;   and  the  rule  applies  after  the  father's  death  even  "^ '§'°°* 
where  he   has   duly  appointed   as   guardian   the   surviving 
mother  of  the  infant,  and  though  she  vpas,  in  her  husband's 
lifetime,  of  a  different  religion   from  his  own.     A  contract  Contract  by 
made  by  the  father  (on  marriage  or  otherwise)  to  the  con-  '^  ^^^" 
trary,  or  to  exercise  in  a  particular  way  rights  which  the  law 
gives  him  for  the  benefit  of  the  children  is  not  in  general 
binding    upon    him,   though   it   may,    after   his   death,    be 
material   upon  the  question   whether   he,   in   his   lifetime, 
abandoned   his    right   to  educate   his    children  in  his  own 
religion,  (o)     But  in  one  case  an  agreement  contained  in  a  Agreement  as 
deed  of  compromise  of  proceedings  b}'  a  wife  against  her  !".  holidays  ;— 
husband  in  the  Divorce  Court,  to  the  effect  that  the  infant 
children  of  the  parties  should  spend  their  holidays  at  such 
places  as  the  trustees  of  the  deed  should  direct,  was  held  to 
be  good,  and  the  husband  was  restrained  by  injunction  from 
acting  in  contravention  of  the  agreement,  (p)     Moreover,  by 
the   Custody   of  Infants   Act,   1873,   s.    2,    "no   agreement  Separation 
contained  in  any  separation  deed  made  between  the  father  deed. 
and    mother  of  an   infant  or   infants  shall    be    held   to    be 
invalid  by  reason  only  of   its  providing  that  the  father  of 
such  infant  or  infants  shall  give  up  the  custody  ur  control 
thereof  to  the  mother;  provided  always,  that  no  Court  shall 
enforce  any  such  agreement,  if  the  Court  shall  be  of  opinion 
that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to 
give  effect  thereto."  (q) 

(m)   Wellesley  v.  D.  of  Beaufort,  2  Rnss.  43 ;  Smart  v.  6'.,  A.  C.  (92) 
•125 ;  Re  Brown,  13  Q.  B.  D.  611 ;  Re  (iahJsworthy,  2  th.  To. 

(?i )    Wellesley  v.Z).  of  Beaufort,  supra  ;  Re  M.  of  Salisbury,  .rnpra. 

(o)  Andrews  v.  Salt,  8  Ch.  622. 

(p)  Hamilton  v.  Hector,  6  Ch.  701 ;  13  Eq.  511.    Upou  the  construction  Agreement  as 
of  an  agreeuK-nt  that  a  wife  should  have  free  access  to  the  children,  see  to  access  tu 
Hunt  V.  H,  28  Ch.  Div.  606.  children. 

(q)  As  to  the  effect  of  this  section,  see   Re  B'saut,  11   Ch.  Div.  508;  Mother's 
Condon  v.  VoUum,  57  L.  T.  151.     In  tlie  lornier  case  a  girl  eight  years  of  atheistical 
age  was  removed  from  her  mother's  custody   on   the  ground   that  the  doctriued, 
mother  entertained  and  promulgated  atheistical  doctrines,  and  had  puh- 
lished  or  joined  in  publiahing  u  book  calculated  to  deprave  public  morals. 
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Injunction  to  Where  the  father  of  a  ward  in  the  Chancery  Division 
from  beiuff'  -^^^  done  no  act  to  forfeit  his  parental  rights,  he  is  entitled 
taken  to  a  to  an  injunction  to  restrain  his  wife  or  any  other  person 
particular  from  taking  his  child  to  a  place  of  worship  not  approved  of 
worship.  by  himself,  (r) 

Father's  When  the  infant  has  no  father  living,  the  religion  of  the 

d^ath°— ^*    '^  father   is  to  be   determined   as   at  the   time   of  his   death. 

evidence.  Therefore,  if  there  be  evidence  that  the  father  was  a  Eoman 

Catholic  at  the  time  of  his  marriage,  declarations  made  by 

him  subsequently  are  admissible  in  evidence  to  show  that  he 

subsequently  became,  or  that  he,  at  the  time  of  his  death, 

was  a  Protestant,  (s) 

Effect  of  Act  of      The  law,  as  stated   above,  has  not  been  altered  by  the 

1886 

Guardianship  of  Infants  Act,  1886  (c.  21);{t)  and  accord- 
ingly, although  under  that  Act,  a  mother  who  survives  the 
father  of  her  children  is  now  by  law  their  guardian,  either 
alone,  wheo  no  guardian  has  been  appointed  by  the  father, 
or  jointly  with  any  guardian  appointed  by  him,  she  has  no 
greater  powers,  as  regards  the  religious  education  of  the 
children,  than  those  which  any  guardian  appointed  by  will 
or  otherwise,  had  at  the  passing  of  that  Act.  (m)  If,  how- 
Abandonment  ever,  the  father  has  in  his  lifetime  abandoned  his  right  to 
°- o-h t^  have   his   child   brought  up  in   his  own  faith,  e.g.,  where 

a  Eoman  Catholic  father  has  allowed  his  child  to  attend  a 
Protestant  school,  and  the  child  has  been  allowed,  after  the 
father's  death,  to  be  brought  up  as  a  Protestant,  the  Court 
will,  until  the  child  shall  be  able  to  form  an  opinion  of  his 
Child's  wishes,  o^n  upon  the  subject,  only  consider  what  is  for  his  benefit. 
In  the  Chancery  Division  the  Judge  will  in  general,  if  the 
child  is  old  enough,  see  him  in  private  with  the  view  of 
ascertaining  his  views ;  and  if  in  such  a  case,  the  infant 
desires  to  be  brought  up  a  Protestant,  the  Judge  has  power  to 
remove  a  Eoman  Catholic  guardian,  and  to  appoint  a 
Child's  Protestant  in  his  place,  and  vice  versa.     Under  such  circum- 

welfare.  stances  the  Judge  will,  in  considering  what  is  most  for  the 

child's  benefit,  take   into   account  the  moral   and  religious 
welfare  of  the  child,  as  well  as  his  physical  well-being  and 

(r)  Be  Agar-EUis,  10  Ch.  Div.  49. 
(8)  Be  ^evin,  2  Ch.  (91)  306. 

It)  Be  Scanlan,  40  Ch.  D.  200 ;  Be  Nevin,  2  Ch.  (91)  311  ;  Be  McGrath, 
1  Ofa.  (93)  148. 

(m)  Be  Scanlan,  supra. 
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position  in  the  world ;   and  he  cannot  disregard  the  ties  of 
affection,  (v) 

Section  IV. — Testamentary  Guardian  under  12  Car.  2,  c.  24. 

By  the  Statute  12  Car.  2,  c.   24,  s.   8,  a  father  was  em-  12  Car. -i.e. 
powered   by  deed   or  will   to   dispose   of  the   custody   and  ^^j  ^-  ^• 
tuition  of  his  child  or  children  during  minority  or  for  any 
less  period  ;  and  it  was  thereby  enacted  that  such  disposition 
of  the  custody  of  such  child  or  children  should  be  good  and 
effectual  against  every  person  claiming  the  custody  or  tuition 
of  such  chdd  or  children,  as  guardian  in  socage  or  otherwise. 
This  statutory  power  does  not  extend  to  the  father  of  an  Illegitimate 
illegitimate  child,  (lo)     The  testamentary  guardian  is  siibject  ^  '    ' 
to  the  same  power   of  control  by  the  Chancery  Division,  CqjjJj.qI  ^f 
where   the  circumstances  so  require,  as   a  father  is,  in  his  Court. 
lifetime,  (x) 

When  a  father  appoints  several  testamentary  guardians,  Testamentary 
and  any  of  them  die,  the  office  survives,  (y)     The  case  is  guardiansliip 

survives, 

otherwise   where   several   guardians  are   appointed  by  the  Guardians  ap- 
Court.     On  the  death  of  one  of  them,  there  should  be  a  new  pointed  by- 
appointment  (2)  also  on  the  marriage  of  a  female  guardian,  (a)  jj°|^^i'jjo-e  of 

female 

Section  V.— Guardianship  of  Infants  Act,  1886.  guardian. 

After  the  father's  death,  the  mother,  in  absence  of  the  ap-  Mother's 
pointment  by  the  father  of  any  testamentary  guardian,  was  '"'g"**- 
at  law  guardian  by  nurture ;  that  is  she  was  entitled  to  the 
custody  and  government  of  her  sons  until  fourteen,  and  of 
her  daughters  until  sixteen.  Her  position  was  such  that 
under  the  like  circumstances  it  was  almost  a  matter  of  course 
for  a  Court  of  Equity  to  appoint  her  guardian  of  her  infant 
children,  whether  sons  or  daughters,  during  their  minorities  ; 
but  she  had  no  power  before  the  year  1886  to  appoint  a 
guardian  testamentary  or  otherwise ;  (b)  though  where  she 
purported  to  make  such  an  appointment  by  will,  and  the 

(t!)  Re  McGrath,  1  Ch.  (93)  l-iS ;  Re  Nevin,  2  Ch.  (91)  299.    ^o^^ 

(w)  Slceman  v.  Wihon,  1.3  Eq.  36. 

(x)   Welleshy  v.  D.  of  Beaufort,  2  Riiss.  21. 

(y)  Eijre  v.  C.  of  Shaftesbury,  2  P.  W.  I(i3.     The  Act  enables  a  father  Delegation  of 
to  confer  by  will  authority  upon  a  surviving  guaidian  to  nominate  a  new  power  to 
guardian  in  the  place  of  one  who  has  died:  Re  Parnell,  L.  R.  2  P.  &  D.  379.  appoint, 

(2)  Brochhnv  v.  B.,  1  Russ.  528. 

(a)  Brown  v.  Snu'th,  10  Oh.  D.  378;  Cnmden  v.  Miirrm/,  10  ;7).  16G. 

(/*)  Re  Scdiihin,  40  Ch.  1).  212. 
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father   had   expressed  no  wish   on  the   subject,  the   Court 

regarded  her  wishes  as  deserving  of  great  attention,  (c)    Her 

powers  have,  however,  been  greatly  enlarged  by  the  Act  of 

1886,  partly  set  forth  below. 

Guardianship         On  the  death  of  the  father  of  an  infant,  and  in  case  the 

1 8s°^r °*9 ^'^^'  ^^^^®^  shall  have  died  prior  to  the  passing  of  this  Act,  then 

s  2-— death      ^^*^"^  ^^^  after  the  passing  of  this  Act,  tlie  mother,  if  sur- 

of  father.  viving,  shall  be  the  guardian  of  such  infant,  either  alone, 

when  no   guardian  has   been   appointed  by  the  father,  or 

jointly  with  any  guardian  appointed  by  the  father.     When 

no  guardian  has  been  appointed  by  the  father,   or  if  the 

guardian  or  guardians   appointed   by  the   father   is  or  are 

de-id,  or  refuses  or  refuse  to  act,  the  Court  may,  if  it  shall 

think  fit,  from  time  to  time  appoint  a  guardian  or  guardians 

to  act  jointly  with  the  mother. 

S,  3.  (1)  The  mother  of  any  infant  may  by  deed  or  will  appoint 

Mother  may      any  person  or  persons  to  be  guardian  or  guardians  of  such 

appoin  infant  after  the  death  of  herself  and  the  father  of  such  infant 

certain  cases.     0^  snch  infant  be  then  unmai  ried)  and  where  guardians  are 

appointed  by  both  parents,  they  shall  act  jointly.     (2)  'J'he 

mother   of  any  infant   may  by  deed   or  will    provisionally 

nominate  some  fit  peison  or  persons  to  act  as  guardian  or 

giiardians  of  such  infant  after  her  death  jointly  with  the 

father  of  such  infant,  and  the  Court,  (rf)  after  her  death,  if 

it  be  shown  to  the  satisfaction  of  the  Court  that  the  father 

is  for   any  reason  unfitted  to  be  the  sole   guardian  of  his 

children,  may  confirm  the  appointment  of  such  guardian  or 

guardians,  who  shall  thereupon  be  authorised  and  empowered 

so  to  act  as  aforesaid,  or  make  such  other  order  in  respect  of 

the  guardianship  as  the  Court  shall  think  right.     (3)  In  the 

event  of  guardians  being  unable  to  agree   upon  a  question 

affecting  the  welfare  of  an  infant,  an}'  of  them  may  apply 

to  the  Court  for  its  direction  ;  and  the  Court  may  make  such 

order  or   orders  regarding  the  matters  in   difference   as  it 

shall  think  proper. 

S-  4.  Every  guardian  in  England  and  Ireland  under  this  Act 

Powers  of         shall  have  all  such  powers  over  the  estate  and  the  person,  or 

over  the  estate  (as  the  case  may  be),  of  an  infant  as  any 

guardian  appointed  by  will  or  otherwise  now  has  in  England 

under  the  Act  12  Car.  2,  c.  24,  or  in  Ireland  imder  the  Act  of 

the  Irish  Parliament,  14  &  15  Car.  2,  or  otherwise. 

S.  5.  The  Court  may  upon  the  application  of  the  mother  of  any 

Orders  as  to      infant  (who  may  apply  witliout  a  next  friend),  m^ke  such 

custody;—-       order  as  it  may  think    fit   rei::ardin2;    the    custody  of  such 
next  friend.  "^  o  b  j 

(r)  Be  Kaye,  1  Ch.  B90. 

(d)  "The  Coiut. "  includes  the  County  Court,  except  in  es.  6  and  7: 

eee  &.  9. 
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infant,  and  the  right  of  access  thereto  of  either  parent, 
having  regard  to  the  welfare  of  the  infant,  and  to  the  con- 
duct of  the  parents,  and  to  the  wishes  as  well  of  the  mother 
as  of  the  father,  and  may  alter,  vary,  or  discharge  such 
order  on  the  application  of  either  parent,  or  after  the  death 
of  either  parent,  of  any  guardian  under  this  Act,  and  in 
every  case  may  make  such  order  respecting  the  costs  of  the 
mother  and  of  the  liability  of  the  father  for  the  same,  or 
otherwise  as  to  costs,  as  it  may  think  just. 

On  an  application  by  a  mother  under  s.  5,  Kay,  J.,  made  an 
order  giving  the  custody  of  an  infant  aged  ten  years  to  the 
mother  on  the  ground  of  the  misconduct  of  the  father,  and 
without  fixing  any  limit  of  age  during  which  the  infant 
should  remain  in  her  custody,  (e) 

S.  2  applies  where  the  infant's  father  has  died,  leaving  Effect  of  s.  2. 
the  mother  surviving.  She  in  that  case  becomes  the  guardian 
of  the  infant,  either  alone  if  no  guardian  has  been  appointed 
by  the  father,  or  jointly  with  any  guardian  appointed  by 
him,  as  the  case  may  be.  S.  3  applies  where  the  mother  has 
died ;  and  it  contemplates  two  entirely  different  cases  ; — first 
the  appointment  under  sub-s.  1  is  to  take  effect  after  the 
death  of  both  parents.  That  appointment  may  be  made 
either  after  the  death  of  the  father  or  in  his  lifetime. 
Guardians  may  have  been  appointed  by  both  parents,  in 
which  event  both  sets  of  guardians  are  to  act  jointly.  That 
does  not  touch  the  case  of  guardians  ajopointed  by  the  mother 
to  act  during  the  life  of  the  father.  This  is  provided  for  by 
sub-s.  2.  That  sub-section  is  divided  into  separate  parts.  In 
the  first  place,  the  mother  of  the  infant  "  may,  by  deed  or 
will,  provisionally  nominate  some  fit  person  or  persons  to 
act  as  guardian  or  guardians  of  such  infant  after  her  death 
jointly  with  the  father " — that  is  to  say,  the  guardians  so 
nominated  are  to  act  jointly  with  the  father,  not  alone ;  and 
the  nomination  is  only  to  operate  provisionally.  The 
guardians  appointed  by  the  mother  do  not  become  guardians 
by  the  mere  act  of  appointment  by  her ;  the  appointment 
must  be  confirmed  by  the  Court.  Until  confirmation  it  has 
no  binding  effect ;  and  there  can  be  no  confirmation,  unless  the 
Court  be  satisfied  that  the  father  is  for  some  reason  unfitted 
to  be  "  sole  "  guardian.  The  Court  may,  if  so  satisfied,  con-  Power  to  dis- 
firm  the  appointment ;    and    the    father   may   even  be   dis-  P^^*^^  father. 

(e)  lie  WliteM,  :>!  L.  T.  R3G. 
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placed  altogether.  (/)  In  the  case  cited,  a  mother  separated 
from  her  husband,  appointed,  pending  a  suit  for  a  divorce, 
"  so  far  as  she  might  be  able,"  two  persons  named  to  be 
guardians  of  her  infant  child.  The  mother  died  shortly 
afterwards ;  whereupon  the  two  guardians  named  in  the  will 
took  charge  of  the  infant,  aud  placed  her  with  the  married 
sister  of  one  of  them.  The  father  then  requested  them  to 
give  up  the  child  to  him;  and  on  their  refusal  so  to  do, 
applied  to  the  Queen's  Bench  Division  for,  and  obtained,  a 
writ  of  habeas  corpus.  In  the  meantime,  and  before  that  writ 
was  returnable,  an  originating  summons  intituled  in  the 
matter  of  the  infant  and  of  the  Act  now  under  consideration 
was  taken  out  in  the  Chancery  Division  by  one  of  the  testa- 
mentary guardians,  as  "next  friend  of  the  infant.  It  was 
held,  on  the  hearing  of  the  summons,  that  the  testamentary 
appointment,  though  wrong  in  form,  ought  to  be  treated  as 
having  been  intended  to  be  made  under  the  statutory  power; 
and  accordingly  an  order  was  made  confirming  the  appoint- 
ment of  the  persons  named  to  act  jointly  with  the  father ; 
and  the  Judge,  being  satisfied  upon  the  evidence,  that  the 
father  was  "  unfitted  to  be  the  sole  guardian,"  said  that  he 
had  no  intention  of  interfering  with  the  then  present  custody 
of  the  infant.  (^) 

The  Chancery  Division  is  always  reluctant  to  remove  a 
mother  from  being  guardian ;  but  it  often  appoints  two 
guardians  to  act  jointly  with  her;  so  that  on  questions  of 
maintenance  and  education,  the  views  of  the  majority  may 
prevail.  (Ji)  "When  it  makes  an  order  without  action  for  the 
appointment  of  a  guardian  and  an  allowance  for  maintenance, 
it  is  the  usual  though  not  the  invariable  practice,  to  appoint 
the  same  person  to  be  guardian  both  of  the  person  and  of 
the  estate  and  to  require  the  person  so  appointed  to  enter 
into  a  recognizance  with  sureties  duly  to  account  as  in  the 
case  of  a  receiver ;  but  where  the  property  is  small,  the 
Court  will  be  satisfied  with  an  undertaking  to  account.  (^) 
When  the  infant  is  a  ward  of  Court,  it  is  usual  to  appoint  a 
guardian  of  the  person  only,  (j  ) 


(/)  Re  G.,  1  Ch.  (02)292. 

((7)  Be  G.,  1  Ch.  (92)  295. 

(h)  lb. 

(0  Scton,  844. 

(J)  Dau.,  1120. 
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The   main   principle   by  which  the   Court  is   guided   in  Person  to  be 
appointing  guardians  is  the  welfare  of  the  child ;  and  with  '    ' 
that  view  it  will  endeavour  to  secure  the  services  of  persons 
who  are   likely  to  act  together  harmoniously ;  (£)   hut  the 
Court    may   even    take    into   account    the   wishes   of    the 
deceased  parents  of  the  infant  by  appointing  strangers  in 
whom  the  parents  have  shown  confidence  in  their  lifetime 
in  preference  to  relations.  (Z)     The  appointment  of  a  married 
woman    as   sole    guardian   is   improper ;  (?>i)    but   upon  the  Reappoint- 
marriage  of  a  female  guardian  the  Court  will,  as  a  rule,  "u",*;i-f/''u  f^n 
reappoint  her,  joining  her  husband  as  co-guardian,  if  he  be  marriage. 
a  proper  person  to  fill  the  office,  (n) 

Section  VI. — Maintenance  and  Education. 

The  Court  of  Chancery  had  power  to  appoint  a  guardian  Maintenance 
of  the  person  or  estate  of  an  infant  and  to  order  a  proper  J^fg^^jm"  " 
allowance  to  be  made  for  his  maintenance  and  education  out 
of  property   belonging   to   him ;  (o)    but   it  would    not,  in 
general,  make  any  such  allowance  in  the  father's  lifetime, 
if  he  was  of  sufficient  ability  to  maintain  and  educate  the 
child  in  accordance  with  the  child's  position  and  expectations 
in  life.     The  reason  of  the  rule  was  that  the  father  was 
assumed  to  be  by  law  bound  to  support  the  child,  but  when 
the  father  was  not  of  ability,  the  Court  might  make  him  an 
allowance  for   past   as  well   as   for  future   maintenance  or  p^st  mainten- 
education ;  (p )  and  especially  where  he  had  sold  property  ance. 
or  borrowed  money  for  either  of  those  purposes,  {q)     The  Mother ; — 
mother  was  under  no  such  liability ;  (r)  but  she  is  so  now  ^JaiTied 

•^      ^   ^  .     Women  s 

under  s.  21  of  the  Married  Women's  Proj)erty  Act,  1882,  if  Property 
she  has  separate  efitate.     It  was   held,  however,  in  an  old  ;^<^*'  i^^'^- 

Trust  for 

(70  Be  Nevin,  2  Cb.  (91)  303.  maintenance. 

(0  Be  Kaye,  1  Ch.  390. 

(m)  lb. 

(«)  Camden  v.  Murray,  16  Ch.  D.  16fi. 

(o)  As  to  the  power  of  the  Chancery  Division  to  appoint  a  guardian  Guardian  of 
over  the  infant  children  of  a  deceased  British  subject  who  are  resident  infants  abroad, 
out  of  the  jurisdiction,  see  Ee  Montagu,  28  Ch.  D.  82 ;    Be  Willoucjhhy,  Children  of 
30  Ch.  Div.  324.    As  to  the  children  of  an  alien,  see  Nugent  v.  Vetzera,  alien. 
2  Eq.  704 ;  Be  Gori  Savini,  W.  N.  (70)  60  ;  Be  Bourgoise,4:l  Ch.  Div.  310. 

(p)  Beeves  v.  Brymer,  6  Ves.  425 ;  Sherwood  v.  Smith,  ih.  454. 

{q)  Parsons  v.  Peters,  11  Jur.  N.S.  150 ;  see  also  Wright  v.  Vanderplank, 
8  D.  M.  &  G.  140. 

(r)  Be  Cottrell,  12  Eq.  566.  See  S.  C.  on  the  question  when  a  mother 
could  claim  to  be  recouped  out  of  her  child's  property  for  moneys 
expcu'led  on  maiutcniiuce. 
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case  (s)  that  where  there  was  a  trust  for  maintenance  in  a 
settlement  made  upon  marriage,  and  the  father  had  main- 
tained the  children  without  calling  for  contribution  from 
the  fund,  he  was  in  the  position  of  a  purchaser  of  so  much 
of  tlie  fund  as  it  would  have  been  proper  to  apply  toM'ards 
maintenance.  This  would  appear  to  be  still  the  law,  though 
it  has  been  repeatedly  disapproved  of,  and  the  principle 
thereby  laid  down  will  not  be  extended,  (f)  It  does  not 
apply  to  a  trust  for  maintenance  arising  under  a  voluntary 
settlement ;  nor  to  a  mere  power  of  maintenance,  or  a 
discretionai*y  trust  equivalent  to  a  power,  (u) 

Where  infants  were  entitled  to  specified  sums  for  main- 
tenance under  a  will  by  which  large  legacies  were  bequeathed 
to  them  contingently  on  their  respectively  attaining  certain 
ages,  the  Court  made  an  order  for  additional  maintenance 
out  of  a  fund  subject  to  a  trust  for  accumulation  ;  but  directed 
that  the  trustees  should  hold  the  interests  of  the  infants  as 
a  security  for  the  purpose  of  recouping,  if  necessary,  the 
person  who  would  ultimately  become  entitled  to  the  accumu- 
lated fund,  (v) 

By  s.  43  of  the  Conveyancing  Act,  1881  (c.  41),  which 
replaces  with  some  alteration  ts.  2G  of  Lord  Cranworth's  Act 
1860  (c.  145),  it  is  enacted  that  "  (1)  where  any  property  is 
held  by  trustees  in  trust  for  an  infant,  either  for  life,  or  for 
any  greater  interest,  and  whether  absolutely,  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  before  his  attaining  that  age,  the 
trustees  (^w)  may,  at  their  sole  diiscretion,  pay  to  the  infant's 
parent  or  guardian,  if  any,  or  otherwise  apply  for  or  towards 
the  infant's  maintenance,  education  or  benefit,  the  income  of 
that  projjerty,  or  any  part  thereof,  whether  there  is  any 
other  fund  applicable  to  the  same  purpose,  or  any  person 
bound  by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not.  (2)  The  trustees  shall  accumulate  all  the 
residue  of  that  income  in  the  way  of  compound  interest,  by 
investing  the  same,  and  the  resulting  income  thereof  from 

(g)  Muncly  v.  Howe,  4  Bro.  C.  C.  223. 

(t)  See  n  ilsun  v.  Turner,  22  Ch.  L)iv.  524. 

(w)  lb. 

(v)  He  Colgan,  19  Ch.  D.  305.  On  the  question  when  maintenance 
will  be  directed  out  of  income  directed  by  the  instrumt-nt  of  trust  to 
be  accumulated,  see  Haveluck  v.  H.,  17  Ch.  D.  807 ;  He  Collins,  32  ib. 
229.  See  S.  CC.  and  also  Be  Alford,  32  Ch.  D.  383,  as  to  allowance 
for  income  after  majority. 

(jw)  Upon  the  question  who  is  a  trustee  under  this  s(>ction,  see  lie 
Smith,  42  Ch.  D.  302. 
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time  to  time,  on  securities  on  which  they  are  "by  the  settle- 
ment, if  any,  or  by  law,  authorised  to  invest  trust  money, 
and   shall   hold  those  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise ;  but  so  that  the  trustees  may  at  any 
time,  if  they  think  fit,  apply  those  accumulations,  or  any 
part  thereof,  as  if  the  same  were  income  arising  in  the  then 
current  year.     (3)  This  section  applies  only  if  and  as  far  as  Section  subject 
a  contrary  intention    is   not   expressed   in  the   instrument  to  provisions 
under  which  the  interest  of  the  infant  arises,  and  shall  have  of  instrument 
effect  subject  to  the  terms  of  that   instrument   and  to  the  ' 

provisions  therein  contained.  (4)  This  section  applies  is  retro- 
whether  that  instrument  comes  into  operation  before  or  spective. 
after  the  commencement  of  this  Act." 

This   section  does   not  authorise  the  allowance  of  main-  When  appHc- 
tenance  where,  apart  from  the  Act,  the  infant,  on  attaining 
majority,   would   only   be   entitled   to   the   legacy   without 
interest ;  (x)    and   when    an    infant    is    only   contingently  Consent  of 
entitled  to  a  fund  without  any  right  to  interest,  an  order  gnti^l"/^'^ 
of  the  Court  for  an  allowance  for  maintenance  can  only  be 
made  with  the  consent  of  the  persons,  who,  being  sui  Juris, 
are  for  the  time  being  entitled  to  the  interest  of  the  fund,  (y) 

When  an  infant  takes  under  a  will  an  immediate  vested  When  infant 
interest  for  life,  sub-s.  2  will,  in  absence  of  any  other  pro-  */"^"V^lV  1'? 

.  .11  •    .         ^^-  entitled  to 

Vision.,  be  excluded  ;    so  that  the  infant  will,  on  attaining  accumulations, 
majority,  be  entitled   to  the   accumulations   of  income   (if 
any),  which  have  arisen  during  his  minority,  (z) 

When  a  legacy  is  given  absolutely  to  an  infant,  and  he 
dies  under  twenty-one,  the  accumulations  of  income  (if  any) 

(a:)  Be  Diclcson,  29    Ch.   Div.   331 ;  Be   Burton,  2   Ch.   (92)  38 ;    Be  Discretion 
Adams,  1    Ch.  (93)   329;    Be   Judkin,    25   Ch.    D.   743.      As   to   the 
discretion  of  trustees  in  reference  to  maintenance,  see  supra,  p.  313. 

(«/)  Be  ArbucJde,  14  W.  R.  535.     Upon  the  question  when  the  Court  Charge  on 
has  power  to  charge  moneys    payable    for  an  infant's  maintenance    or  corpus. 
advancement  on  the  corpus  of  his  property,  see  Be  Howarth,  8  Ch.  415  ; 
Cadman  v.  C,  33  Ch.  Uiv.  397  ;  Be  Tanner,  51  L.  T.  508 ;  Be  Arbuckle, 
supra  ;  Be  Bruce,  30  W.  R.  922. 

(z)  Be  Humphreys,  3  Cli.  (93)  1.  Upon  the  question  of  "  contrary  "  Contrary 
intention,"  s(  e  also  Be  Thatcher,  26  Ch.  D.  42G.  As  to  the  provisions  of  intention." 
this  section  generally,  see  Be  Cotton,  1  Ch.  D.  232 ;  Be  Moody,  1  Ch.  (95) 
101  ;  Be  Adams,  1  Ch.  (93)  329 ;  and  compare  supra,  pp.  267,  313,  478, 
479.  A  fund  which  has  been  severed  for  the  benefit  of  a  tenant  for  life 
am)  remainderman,  carries  the  interest  accruing  between  the  death  of  the 
tenant  for  life,  and  the  vesting  in  the  remainderman  :  Be  Woodin,  2  Ch. 
(95)  315 ;  Be  Holford,  3  Ch.  (94)  30 ;  Be  Jeffery,  W.  N.  (95)  109. 

As  to  the  eifect  of  a  declaration  of  trust  "for  the  use  or  benefit  of  a  Trust  for  wife, 
wife  and   for  the  maintenance  and  educat  on  of  her  children,"  see  Be  and  mainten- 
Booth,  2  Ch.  (94)  282.  auce  of 

children. 
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will  go  with  the  legacy  to  his  personal  representative.  If 
the  legacy  is  given  contingently  on  his  attaining  twenty-one, 
then  on  his  death  under  that  age,  they  will  go  with  the 
corpus  of  the  legacy  according  to  the  terms  of  the  bequest : 
while  if  the  legacy  is  given  to  the  infant  simpliciter,  with  a 
gift  over  in  case  of  his  death  under  twenty-one,  then  though 
the  infant's  representative  will,  by  reason  of  the  death  of  the 
infant  under  twenty-one,  lose  the  legac}^  he  will  be  entitled 
to  the  accumulations  made  during  the  infant's  lifetime,  (a) 

When  trustees  have  under  their  control  more  than  one 
fund  applicable  for  an  infant's  maintenance,  they  should 
apply  the  income  of  that  fund  from  which  it  is  most  for  the 
infants  benefit  that  it  should  be  taken.  (6) 

When  the  income  of  a  fund  under  the  control  of  trustees 
is  insufficient  fur  an  infant's  maintenance,  the  trustees  may, 
after  the  father's  death,  apply  the  capital,  if  of  small  amount ; 
e.g.,  considerably  under  £1000  for  one  child,  or  a  sufficient 
part  thereof  for  that  purpose,  (c)  But  they  could  not,  in 
general,  be  advised  so  to  do,  without  the  sanction  of  the 
Court. 

When  an  annual  allowance  is  made  to  a  guardian  for  the 
maintenance  of  an  infant,  then  if  the  infant  is  properly 
maintained,  the  Court  requires  no  account  of  the  surplus,  if 
any,  remaining  after  providing  for  such  maintenance,  (d) 
unless  a  special  case  be  made  out.  (e)  Whei'e,  however,  one 
of  two  trustees  and  guardians  allowed  the  other  to  maintain 
an  infant,  and  to  receive  the  infant's  income  for  that  purpose, 
it  was  held  that  the  former  was  not  to  be  discharged  by 
mere  evidence  of  such  receipt,  without  showing  that  the 
infant  had  been  properly  maintained ;  but  that  upon  dis- 
charging this  onus,  he  ought  to  be  allowed  a  proper  amount 
for  maintenance,  without  showing  the  details  of  the 
expenditure.  (/) 

The  Court  in  ordering-  an  allowance  for  the  maintenance 


(a)  Re  Bucldnj,  22  Ch.  D.  583.     As  to  the  words  "  the  property  from 
which  the  same  arise,'  see  Re  Wells,  43  Ch.  D.  286. 
Maintenance  of      (b)  Re    Wells,   supra.      The    same    principle    applies    to    a    lunatic : 
lunatic  Gishorne  v.  G.,  2  App.  300  ;  Re  Weaver,  21  Ch.  Div.  615. 

(c)  Bridge  v.  Bnmn,  2  Y.  &   C.    181 ;    Prince  v.  Hine,  26   B.   G34  ; 
Robinon  v.  KiUey,  30  B.  520. 

(d)  Jodrell  V.  ./.,  1-1  B.  411. 

(e)  i/om  V.  H.,  33  ih.  88. 

(/)  Re  Ei-ans,  26  Ch.  Div.  64  ;  Brown  v.  Smilli,  10  Ch.  Piv.  377. 
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and  education  of  an  infant  is  guided  solely  by  the  consideration 
of  what  will  he  for  the  infant's  benefit.  The  order  will  not 
be  maile  for  the  benefit  of  the  infant's  parent,  or  any  person 
other  than  the  infant,  {g)  But  the  Court  will  not  be  deterred  Inwdental 
from  doing  what  it  considers  to  be  best  by  the  mere  fact  ^tjjgj.  person, 
that  a  benefit  may  thereby  accrue  to  another  person.  (7t) 
The  Chancery  Division  will  sometimes  allow  more  than  is 
sufficient  to  pay  the  infant's  actual  maintenance  and  educa- 
tion, in  order  to  make  it  worth  while  for  a  relation  to  take 
him  into  his  family,  or  to  enable  any  guardian  whether  a 
relation  or  a  stranger,  to  introduce  him  into  good  society,  or 
to  keep  up  a  larger  establihhment  than  otherwise,  for  his 
benefit,  (i)  Upon  the  like  principle,  when  an  eldest  child  Maintenauce 
is  entitled  to  the  bulk  of  his  deceased  father's  property,  the  °  /°-f  ^!* 
Court,  in  making  an  allowance  for  maintenance,  will  not 
have  regard  only  to  his  ownership  of  the  property  out  of 
which  the  allowance  is  to  be  made ;  but  will  consider  it  for 
the  infant's  benefit  that  so  much  of  his  fortune  as  may  be 
required,  should  be  applied  to  bring  up  his  brothers  and 
sisters  to  such  situations  as  may  reflect  honour  on  himself, 
and  may  make  an  order  to  that  effect  accordingly.  Q) 

When  any  person,  whether  father,  mother,  or  a  stranger,  Father,  &c., 
enters   into  and  continues  in   possession  or  receipt  of  the  ^'^^/'*^     ' 
rents  and  jDrofits  of  real  or  leasehold  estate  belonging  to  an 
infant,  the  Court  will  consider  such  person  as  entering  not 
as   a   trespasser,    but   in   the   character    of  bailiff  for   the 
infant.  (Jt)     Such  a  person  stands  in  a  fiduciary  position,  so  Fiduciary 
that  the  Statute  of  Limitations  is  not,  as  a  rule,  open  to  him  !".!  '1*^'?""^ 

'  '     ^  btatute  of 

by  way  of  defence  to  an  action  for  an  account.  (I)     Moreover  Limitations, 
if  such  a  person  continues  in    possession    after    the  infant 
attains  his  majority,  he  will  be  presumed  to  have  continued 
in  possession  in  the  same  character,  unless  something   has 

(g)  Ee  Bryant,  1  Ch.  (94)  332. 

Qi)  Be  Lofthouse,  29  Ch.  Div.  932. 

(i)  Brown  v.  Smith,  10  Oh.  Div.  381,  386.    In  this  case  the  trustee  of  the  Past  mainten- 
will  of  an  infant's  father  liaving  continued  to  pay  to  the  mother  the  ance. 
whole  of  the  income  of  the  infant's  property,  after  she  had  by  marriage 
ceased  to  be  guardian,  was  lield  entitled  to  be  allowed  the  same  in  liis 
accounts ;    because    the    Court    would,  under    the    circumstances,    have 
sanctioned  such  continued  payments,  if  apjilied  to  for  that  purpose. 

(j)   Wellesley  v.  D.  of  Beaufort,  2  Russ.  28 ;  Gadman  v.  C,  33  Ch.  Div. 
400. 

(k)  Hoioard  v.  E.  of  Shrewsbury,  17  Eq.  399. 

{I)  Wall  V.  Staimicl:,  34  Ch.  D.  7(37 ;  but  see  supra,  pp.  508-511. 
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Allowance  for    been  done  to  change  the  nature  of  his  possession  ;  (m)  but  if 
maiu  enauce.     -j^^^  ^^^  being  the  father,  has  maintained  the  infant,  he  will 

be   entitled,  by  way  of  set  off,  to  a  proper   allowance   in 

respect  of  such  maintenance,  (n) 
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Section  VII. — Powers  of  the  Chancery  Division  over  Wards  of 

Court. 

When  an  infant  is  party,  whether  as  plaintiff  or  as 
defendant,  to  an  action  in  the  Chancery  Division  for  admini- 
stration of  an  e.state  or  the  execution  of  trusts  in  which  he 
is  interested,  he  becomes  ipso  facto  a  ward  of  Court.  It  has 
also  been  held,  having  regard  to  the  terms  of  s.  2  of  the 
Trustee  Eelief  Act  of  1847  (c.  96  now  repealed)  (o)  that  an 
infant  became  a  ward  of  Court  when  an  order  had  been 
made  concerning  funds  in  which  he  was  interested,  and 
which  had  been  paid  into  Couit  under  that  Act ;  (p)  also 
when  an  order  had  been  made  in  Chambers,  without  suit, 
settling  a  scheme  for  his  maintenance,  {q)  The  case  was 
otherwise  as  to  funds  paid  into  Court  under  s.  32  (now 
repealed)  of  the  Legacy  Duty  Act,  36  Geo.  3,  c.  52,  (r)  and 
also  as  to  funds  paid  in  under  the  Lands  Clauses  Consoli- 
dation Act  1845  (c.  18).  (s)  It  was  held  by  Hall,  V.C,  that 
when  moneys  had  been  cairied  to  the  separate  account  of 
infants  in  an  administration  action,  the  infants  thereby 
became  wards  of  Court  though  they  were  not  parties  to  the 
action  ;  (t)  but  this  pro2:)Osition  was  doubted  in  a  subsequent 
'case  by  Kay,  J.  (u) 

A  ward  in  Chancery  is  not  permitted  to  marry  without 
the  sanction  of  the  Court.  The  sanction  will  be  given  on 
the  Court  being  satisfied  that  the  intended  marriage  is 
a  proper  one;  but  in  the  case  of  a  female  ward,  only  on  the 
terms  that  a  proper  settlement  of  her  property,  to  be 
approved  of  by  the  Judge  in  Chambers,  be  executed.     The 

(m)  Be  Hohbs,  36  Ch.  D.  557. 

(w)  Wall  V.  Stanwiek,  nupra. 

(o)  See  supra,  pp.  891-893. 

(p)  Be  Hodge,  3  K.  &  J.  213. 

Iq)  Be  Graham,  10  Eq.  5:i0. 

(r)  Be  Hillary,  2  Dr.  &  Sm.  4G1. 

(s)  Be  Wilts,  etc.  Bij.  Co.,  ib.  552. 

(15)  Be  Fereda  v.  I)'e  Mancha,  19  Ch.  D.  451. 

(m)  Broii-n  v.  Collins,  25  Ch.  D.  56,  where  the  infants  were  aliens  not 
named  in  the  account,  and  only  came  within  tiie  description  of  issue  of 
tiieir  father  who  was  named  therein. 
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leave  of  the  Court  was  prior  to  the  present  R.  S.  C.  obtained  ^o^^  sanction 
on  petition  by  the  intended  husband  which  was  generally  °    ^'°^  " 
adjourned  into  Chambers.     The  application  is  now  made  by  Marriage 
summons.  («)     If  a  man  marry  a  ward  without  the  sanction  without  sanc- 
of  the  Court,  he  is  liable  to  be  committed  to  prison  for  his  contempt, 
contempt  in  so  doing,  and  to  be  kept  there  till  the  Court 
shall  consider  such  contempt  to  have  been  purged,  (w) 

The  Chancery  Division   has  jurisdiction   to  restrain  the  injunction  to 
ward  and  the  intended  husband  or  wife  from  marrying,  and  restrain 
also  from  holding  communication  with  each  other ;  but  this  °  " 

power  is  at  an  end  after  the  ward  has  attained  majority,  (a;) 

When  a  female  ward   in  Chancery  has  been  married  in  Marriage  in 
contempt  of  Court,  it  is  in  general  competent   to   a   next  contempt  uf 
friend  successfully  to  apply  by  petition  or  motion  intituled 
in  the  acti(m  and  in  the  matter  of  the  infant  asking  for  an 
inquiry  as  to  the  validity  of  the  marriage,  and  that  in  case  it 
shall  appear  that  the  marriage  was  valid,  a  proper  settle- 
ment to  be  approved  by  the  Judge  may  be  made  of  the  lady's 
fortune,  (jf)      Cases   of    this   kind   are    generally   heard    in  Hearing  in 
private  ;  and  a  newspaper  publisher  who  publishes  a  report  private. 
of  any  case  so  heard,  is  liable  to  be  committed  for  con- 
tempt. (2) 

Where  the  husband  has  been  committed  to  prison,  the  Settlement 

Court  will  in   general,   in   ordering  his  release,  make  it  a  ?"  release  of 
^   .  ^  °  husband  from 

condition  that  he  execute  a  proper  settlement  of  the  lady's  custody. 

property ;   but  the  Court  has  no  jurisdiction,  after  the  wife 

(»)  See  R.  S.  C,  O.  55,  r.  2  (9). 

(w)  Re  Sampson,  25  Ch.  Div.  482. 

(x)  Bolton  V.  B.,  S  Ch.  (91)  270.  In  this  case  an  intending  husband 
obtained  the  leave  of  tlie  Court  to  pay  his  addresses  to  the  ward  upon 
giving  an  undertaking  by  affiilavit  that  he  would,  if  the  leave  were  given, 
in  all  respects  abide  by  the  directions  and  orders  of  the  Court.  It  was 
held  that  tlie  undertaking  was  only  intended  to  apply  while  the  ward  was 
under  age. 

iy)  Re  Sampson,  25  Ch.  Div.  482.     The  Statute  18  &  19  Vict.  c.  43,  infants 
■which  enabled  an  infant  to  make  a  binding  settlement  of  his  or  her  pro-  Settlement 
perty  on  marriage  did    not   aflect  the  disability  of  coverture,  but  only  ^^^.^   ]g55 
removed  that  of  infancy  :  Seaton  v.  S.,  13  App.  61.    As  to  the  effect  of  the  Confirmation  of 
Act  generally,  see  Re  Johnson,  3  Ch.  (91)  48 ;  Re  Scott,  1  Ch.  (91)  29S  ;  voidable 
Re  Sampson,  supra  ;  Re  Leigh,  40  Ch.  Div.  290.     Upon  the  question  what  settlement 
conduct  will  amount  to  an  election  to  confirm  a  voidable  setilement,  see 
Greenhill  v.  North,  etc.  Co.,  3  Ch.  (93)  481  ;  and  upon  the  general  question 
how  far  a  settlement  executed  by  a  female  infant  of  her  personal  property  ^^-  W.  P.  Act, 
is  under  s.  19  of  the  Married  Women's  Property  Act,  1882,  binding  upon  1*^^"-,  s.  19. 
her,  on  attaining  majority,  see  Stei-eiis  v.  Trecor-Gurrick,  2  Ch.  (93J  3u7; 
see  also  supra,  p.  743,  n.  (/).      Cit/<^ 

{z)  Re  Martiiulale,  3  Ch.  (94)  193. 
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has  come  of  age,  to  restrain  her  from  disposing  of  her 
property  as  she  pleases ;  (a)  nor  has  it  power  to  compel  an 
infant  to  make  a  settlement  of  his  or  her  property  against 
his  or  her  will.  (6)  This  case  differs  from  the  case  of  a  man 
having  married  a  female  ward,  before  the  Married  Women's 
Property  Act,  1882,  and  thereby  acquired  rights  in  her 
property,  (c) 

When  a  father  or  guardian  has  been  improperly  deprived 
of  the  custody  of  an  infant,  it  has  often  been  found  con- 
venient, instead  of  moving  for  a  writ  of  habeas  corpus,  to  pay 
a  small  sum  of  money  to  trustees  in  trust  for  the  infant,  and 
then  to  commence  a  Chancery  suit  or  action  in  the  infant's 
name,  as  next  friend  for  the  execution  of  the  trust,  so  as  to 
make  the  infant  a  ward  of  Court ;  and  then  to  move  imme- 
diately for  such  interlocutory  order  (if  any)  as  the  circum- 
stances of  the  case  may  have  required,  (d)  A  like  course  has 
been  adopted  when  a  child  appeared  about  to  contract  an 
improper  marriage,  (e) 

The  Chancery  Division  will  not  allow  its  ward  to  be 
removed  out  of  the  jurisdiction  without  the  leave  of  the 
Court.  It  may  grant  an  injunction  to  restrain  the  infant's 
father  from  so  removing  him.  (/)  The  leave  to  remove  the 
infant  out  of  the  jurisdiction  will  be  given,  however,  if  it 
appear  to  be  for  the  infant's  benefit  that  it  should  be  given, 
and  that  there  is  sufficient  seciirity  that  future  orders  of  the 
Court  will  be  obeyed,  (g) 


Forfeiture  (")  Bolton  v.  B.,  3  Ch.  (91)    270.     As  to  the  form  of  settlement  of  a 

under  female  infant's  property  where  the  husband's  rights  have  been  forfeited 

Marriage  Act    C^J  reason  of  his  having  procured  a  marriage  by  a  false  oath  or  otherwise 


1823. 
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ward. 


by  fraud)  under  the  Marriage  Act,  1823  (c.  76),  s.  23,  see  A.-G.  v.  Read, 
12  Eq.  38. 

Qj)  Re  Leigh,  40  Ch.  Div.  290. 

(c)  11. 

(d)  lu  Andrews  v.  Salt,  8  Ch.  627,  the  modest  sum  of  £20  was  taken  as 
sufficient. 

(e)  Wellesley  v.  D.  of  Bemifort,  2  Kuss.  29.  The  Chancery  Division 
has  jurisdiction  to  order  a  mother  or  other  person  in  whose  custody  a 
ward  is,  to  deliver  the  ward  to  the  father  or  other  guardian,  and  to  en- 
force its  orders  for  the  production  or  custody  of  the  ward  :  G.  v.  L.,  3  Ch. 
(91)  126. 

(/)  Be  Manneville  v.  De  Jlf.,  10  Ves.  52. 

((/)  Re  Callaghan,  28  Cii.  Div.  186.  A  solicitor  is  bound  to  give  to  the 
Court  any  information  which  may  lead  to  the  discovery  of  the  residence 
of  a  ward  of  the  Court,  whose  residence  is  being  concealed,  although 
such  information  may  have  been  communicated  to  him  by  his  client 
in  the  course  of  his  professional  emi^loyment :  Ramshotham  v.  Senior, 
8  Eq.  575. 
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Section  VIII. — Practice. 

Proceedings  as  to   the  maintenance  and   advancement  of  Proceedings 
infants  under  s.  67  (6)  of  the  C.  C.  Act,  1888,  and  for  the  '^tion''^  ^^ 
appointment  of  guardians  under  the  Guardianship  of  Infants 
Act,   1886,   are   commenced   by   filing   a   petition.  (/*)     The  Parties, 
parties  to  an  application  under  the  latter  Act  are  regulated 
by  the  Kules  set  forth  below,  but  applications  as  to  main- 
tenance  or   advancement,    e.g.  the   apprenticing   of  a  male 
infant,  and  perhaps  as  to  the  marriage  of  a  female  infant 
may  be  made  either  by  a  guardian  or  by  the  trustee  who 
has  the  infant's  property  in  his  hands  or  under  his  control, 
or  by  the  infant.     When  the  infant  is  not  the  petitioner.  Service  ;— 
he  ought  to  be  served  and  to  appear  by  a  guardian  ad  litem ;  (^)  guardian  ad 
when  he  is,  the  petition  will  be  filed  by  a  next  friend,  and  '  "*.' 
served  on  the  guardian  or  trustee.  (J)  Petition  under 

A  petition  under  section  two  of  the  said  Act  may  be  filed  the  Guardian- 
by  any  next  friend  of  the  infant,  and  shall  be  served  upon  ship  of  Infants, 
the  mother  of  the  infant.  q^^^'  ^  ah'  .  o 

A  petition  under  section  three,  sub-section  two,  of  the  said  ' 

Act  may  be  filed  by  any  next  friend  of  the  infant,  and  shall  ^  3. 
be  served  upon  the  father  of  the  infant. 

A  petition  under  section  three,  sub-section  three,  of  the  K.  4. 
said  Act  may  be  filed  by  any  guardian  of  the  infant,  and 
shall  be  served  upon  the  other  guardian  or  guardians. 

A  petition  under  section  five  of  the  said  Act  filed  by  the  ^-  ^* 
mother  of  any  infant  shall  be  served  upon  the  father  of  the 
infant,  or,  if  he  be  dead,  upon  the  guardian  or  guardians  of 
the  infant,  if  any  such  there  be,  other  than  the  mother. 

A  petition  under  section  five  of  the  said  Act  filed  by  the  ^-  ^• 
father  of  any  infant  shall  be  served  upon  the  mother  of  the 
infant,  or,  if  she  be  dead,  upon  the  guardian  or  guardians  of 
the  infant,  if  any  such  there  be,  other  than  the  father. 

A  petition  under  section  five  of  the  said  Act  filed  by  any  R.  7. 
guardian  of  an  infant,  other  than  a  parent,  shall  be  served 
upon  the  other  guardian  or  guardians  of  the  infant,  if  any 
such  there  be,  other  than  a  surviving  parent,  and  also  upon 
the  surviving  parent,  if  any. 

The  Judge  may   direct   such   persons,   other  than   those  R.  8. 

Qi)  O.  38,  r.  1 ;  O.  47,  r.  1 ;  see  supra,  p.  871.     Tlie  proceedings  should  Court  in  which 
be  commenced  in  the  Court  within  the  district  of  whicii  tlie  respondent  proceedings  to 
or  any  of  the  respondents  may  reside :  ss.  74,  84,  S.'i,  of  the  C.  C.  Act,  be  instituted. 
1888 ;  s.  9  of  the  Guardianship  of  Infants  Act,  1880. 

(i)  See  supra,  pp.  53-56. 

( j)  He  MoGrath,  1  Ch.  (93)  147. 
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above  rnentioned,  to  be  served  with  the  petition  as  lie  may- 
think  fit. 

A  j)etition  for  the  appointment  of  a  guardian  of  an  infant 
shall  show— The  age  of  the  infant ;  the  nature  and  amount 
of  the  infant's  fortune  and  income ;  and  what  relations  the 
infant  has.  (Ji) 

The  facts  stated  in  a  petition  for  the  appointment  of  a 
guardian,  or  an  allowance  for  maintenance  and  education  or 
advancement,  should  be  verified  by  affidavit  which  should 
state  the  circumstances  of  the  infant's  parents,  if  living,  and 
if  practicable  set  forth  a  scheme  for  the  infant's  maintenance 
and  education.  The  Court  may  increase  the  allowance  for 
maintenance  from  time  to  time,  as  the  exigencies  of  the 
infant  may  require ;  and  where  an  increased  allowance  is 
asked  for,  the  affidavit  should  set  forth  the  facts  justifying 
the  increase.  If  it  is  sought  to  apprentice  an  infant,  the 
evidence  should  show  the  respectability  of  the  master,  and 
the  propriety  of  the  premium  projiosed,  as  well  as  the  wishes 
of  the  infant  in  this  respect.  If  the  appointment  of  a 
guardian  is  asked  for  there  should  be  evidence  of  the  fitness 
of  the  person  proposed  and  of  his  ctaisent  to  act.  (Z) 

(Ji)  For  corresponding  E.  S.  C,  see  2  Annual  Practice,  1 896.  362,  363. 
By  s.  10  of  the  Act  of  1886  (c.  27),  when  an  application  has  been  made 
under  the  Act,  to  a  County  Court,  "  the  Higli  Court  of  Justice  shall,  at 
the  instance  of  any  party  to  such  ajiplication,  order  such  application  to  be 
removed  to  the  High  Court  of  Justice,  ami  there  proceeded  with  before  a 
Judge  of  the  Chancery  Division  on  snch  terms  as  to  costs  as  it  may  think 
proper "  (see  supra,  pp.  22.5-23;-!),  and  by  the  same  section,  an  appeal 
from  any  order  made  by  a  County  Court  under  the  Act  is  to  be  heard  by 
a  Judge  of  tlie  Chancery  Division  of  the  High  Court  of  Justice  at 
Chambers  or  in  Court,  as  he  shall  direct.  It  will  not  be  necessary, 
except  on  the  question  of  costs,  to  show  special  grounds  for  the  removal 
of  the  proceedings,  as  an  order  for  that  purpose  is  a  matter  of  light. 

(/)  For  affidavit  of  fitness  Precedent  No.  53,  supra,  p.  401,  may  be 
adapted,  but  with  the  addition  where  necessary,  and  especially  in  case  of 
a  female  infant,  of  statements  showing  tiiat  the  proposed  guardian  is 
living  with  his  or  her  wife  or  husband,  and  with  what  children,  if  any, 
and  the  ages  of  the  children.  For  consent  to  act.  Form  29  of  App.  L.  to 
the  R.  S.  C,  supra,  p.  872,  can  be  adapted.  If  the  affidavit  verifying  the 
petition  be  made  by  the  proposed  guardian,  the  consent  to  act  may  be 
embodied  therein  ;  otherwise  his  signature  to  the  consent  mu!*t  be  verified 
by  affidavit :  compare  Precedent  No.  34,  supra,  p.  721.  The  K.  S.  C,  0.  38, 
r.  19a,  only  applies  to  new  trustees. 
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1.  Petition  for  the  Appointment  of  a  Guardian  of  the  Person 
OF  AN  Infant  jointly  with  his  Mother  and  for  an 
Allowance  for  Maintenance,  (m) 

In  the  Matter  of  A.  B.  an  Infant ; 

and 
In  the   Matter   of  the   County   Courts 
Act  1888  ; 

and 
In  the  Matter  of  the  Guardianship  of 
Infants  Act  1886. 

To  His  Honour  the  Judge  of  the  said  Court. 

The  Petition  of  A.  B.  an  Infant  by  E.  B.  of  etc.,  his 
next  Friend. 
Showeth  as  follows — 

1.  Your  Petitioner  is  an  Infant  in  the  —  year  of  his  age.  Pages  2,  912, 
His  Father  is  dead;  and  he  has  no  testaiueutary  or  other  ^17-921,  924, 
guardian  except  his  Mother  C.  B.  of  etc.  9,-^'  930. 

2.  The  only  relatious  of  your  Petitioner  to  the  third  ^ondii^oj-der 
degree  of  consanguinity  and  other  than  his  said  Mother  are  adant"No.  2.'^'^ 
as  follows  namely  (1.)  the  said  E.  B. ;  (2.)  F.  B.,  of  etc.,  and 

(3)  G.  B.,  of  etc.,  his  paternal  uncles,  etc.,  or  as  may  he. 

3.  The  only  property  of  your  Petitioner  consists  of  the 
sum  of  £ —  New  Consols  now  standing  in  the  names  of  I.  K. 
and  L.  M.,  the  Exors.  and  Trustees  of  the  Will  (dated  the  — 
18 —  and  proved  in  the  —  Eegi>try  of  the  Probate  Division 
of  Her  Majesty's  High  Court  of  Justice  on  the  —  18 — )  of  his 
deceased  Uncle  X.  Y.,  and  the  sum  of  £ —  cash  accrued  due 
in  respect  of  dividends  thereon.  The  said  sum  of  £ —  New 
Consols  represents  the  balance  (after  deducting  duty)  of  a 
legacy  of  £ — ■  bequeathed  to  your  Petitioner  absolutely  by 
the  said  Will ;  and  it  jjroduces  an  annual  income  of  £ — . 

4.  Your  Petitioner  has  since  the  death  of  his  Father 
D.  B.  (who  died  on  the  —  18 — )  lived  with  and  been 
maintained  and  educated  by  his  said  Mother,  who  resides 
within  the  jurisdiction   of  this   Court ;    but   she    is   myi  of 

(m)  The  only   power,  given  totidem  rrrhis   to    the  County  Court,  to  Power  of  the 
appoint  guardians  by  the  Act  of  1886  is  that  contained  jn  s.  2,  uaniely,  a  Court  uu.ier 
guardian  or  guanHnns  to  act  jointly  with  tlie  mf)tliir;  but  by  s.  H  (2)  tlie  t^g  J^^.^  ^.j' 
Court  may  either  conhiin,  uuder  the  ciicumstances  therein  mentioned  ^ggy 
(see  p.  919),  an  appointment  made  by  a  deceased  mother,  or  "  make  such 
other  order  in  respect  of  tiie  guardianship  as  the  Court  shall  think  right." 
'I'hese  powers  are  conferred  without  any  limit  as  to  the  amount  of  tlie 
infant's  property,  and  whether  he  has  any  property  or  not ;  but  this  Act 
does   not  in   terms  confer  any  power    of    maintenance  or    advancement. 
Such  power  is  by  the  Act  of  1888,  s.  67  (6),  limited  to  cases  where  the 
iutaut's  propertv  dues  not  exceed  £501) :  see  su]jru,  p.  2. 

3  0  2 
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sufficient    ability    to    maintain   him    independently   of  the 
income  of  the  said  sum  of  £ —  New  Consols. 

5.  The  said  E.  B.  is  a  fit  and  proper  person  to  be  appointed 
Guardian  of  the  person  of  your  Petitioner  jointly  with  his 
Mother  the  said  C.  B. ;  and  he  has  consented  to  act  as  such 
Guardian.  It  would  be  greatly  to  the  advantage  of  your 
Petitioner  that  the  said  E.  B.  should  be  so  appointed;  and 
that  the  whole  of  the  dividends  on  the  said  Consols,  or  on 
the  residue  thereof  after  payment  of  the  costs  hereinafter 
mentioned,  should  be  paid  to  the  said  C.  B.  towards  the 
maintenance  and  education  of  your  Petitioner,  in  which  case 
the  said  E.  B.  proposes  to  provide  for  any  excess  (but  not 
exceeding  the  annual  sum  of  £— )  in  siich  maintenance  and 
education  until  the  —  18 — ,  and  he  and  the  said  C.  B.  pro- 
pose to  apply  the  same  dividends,  and  the  amounts  so  to  be 
provided  according  to  the  scheme  following  namely, 

£ 

Board, 
Schooling, 
Clothing,  . . 
Pocket  moiley,      . . 
Medical  attendance, 


Total     . .         — 
Your  Petitioner  therefore  prays  as  follows — 

1.  That  the  said  E.  B.,  or  some  other  fit  and  proper 
person  may  be  appointed  guardian  of  the  person  of 
your  Petitioner,  jointly  with  his  said  Mother,  during 
his  minority,  or  until  further  order. 

2.  That  the  costs  of  all  parties  of  and  occasioned  by 
this  Petition  may  be  taxed  by  the  Kegistrar  of  this 
Court. 

3.  That  so  much  of  the  said  sum  of  £ —  New 
Consols  as  with  the  said  sum  of  £ —  cash,  will  be 
sufficient  to  raise  the  said  costs,  may  be  sold  ;  and  that 
out  of  the  money  to  arise  by  such  sale  and  the  said 
cash,  the  said  costs  may  be  paid. 

4.  That  the  dividends  to  accrue  on  the  said  sum  of 
£ —  New  Consols,  and  on  the  residue  thereof  after 
such  sale  as  aforesaid,  may  be  paid  to  the  said  C.  B. 
towards  the  mniutenance  and  education  of  your  Peti- 
tioner during  his  minority  or  until  further  order  ;  or 

5.  That  such  other  order  etc. ;  supra,  p.  874,  No.  1, 
par.  5  of  prayer. 

Note. — This  Petition  is  intended  to  be  served  on  the  said 
C.  B.,  I.  K.  and  L.  M.  (n) 

Parties.  (n)  Prior  to  the  Act  (if  1886  it  was  necessary  to  serve  a  petition  for 

the  appoiutmcnt  of  a  guardian  on  all  the  relations  of  the  infant  within 
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Orders. 

2.   Order  for  the  appointment  of  Guardian  of  the  Person  and  for 
Alloioance  for  Maintenance. 

Upon  the  Petition,  etc.,  siipm,  p.  877,  iVo.  4;  This  Court  Pages  2,  912, 
doth  hereby  appoint  A.  B.,  of  etc.,  the  paternal  nncle  of  the  917-921,  924. 
said  Infants,  to  be   guardian  of   the    persons   of  the    same  ^^"    '^^''^'°,'^ 
Infants  jointly  with  the  said  C.  D.  their  Mother  and  legal  ^  ^^ 
guardian  under  the  secondly  ahuve-mentioned  Act  during  their 
respective  minorities  or  until  further  order  ;  And  it  is  ordered 
that  the  sum  of  £■ —  free  of  income  tax  be  allowed  for  the 
maintenance  and  education  of  the  same  Infants  as  from  the 
—  18 — •:  and  that  the  said  E.  F.  and  G.  H.  as  the  trustees 
of  the  Will  of  the  ssaid  X.  Y.  do,  out  of  the  funds  subject  to 
the  trusts  of  the  same  Will  in  favour  of  the  said  Infants,  pay 
to  the  said  A.  B.  and  C.  D.  on  account  of  such  maintenance 
and   education,  the   sum  of  £ —  by  equal  half-yearly  pay- 
ments on   the  —  January  and  the  —  July  in  each  year,  the 
first  of  such  payments  to  be  made  on  the  • — ■  18 — ■;  and  it  is 
ordered  that  the  said  E.  F.  and  G.   H.  do  out  of  the  said 
trust  funds  pay  the  sum  of  £ —  being  the  ascertained  costs 
of  the  Petitioners  and  of  the  Eespondents  of  and  relating  to 
this  Petition. 

3.  Appointment  of  Joint  Guardian  of  the  Person  and  Estate. 

Upon  the  Petition,  etc. ;  And  the  Judge  having  approved  Pages  912, 
of  C.  D.,  of  etc.,  as  a  proper  person  to  be  appointed  Guardian  917-921,  924. 
of  the  person  and  estate  of  the  Petitioner  A.  B.  jointly  with 
C.  B.,  the  Peiitioner's  mother  and  legal  guardian  imder  the 
above-mentioned  Act,  and  the  said  C.  I),  having  given 
security  by  entering  into  a  bond  together  with  E.  F.  and 
G.  H.,  as  his  sureties,  and  dated  the  —  18 — ,  which  has  been 
apjiroved  by  the  Judge,  and  duly  deposited  with  the  Regis- 
trar of  this  Court  (o)  [_or  under  special  circumstances.  And  the 
said  C.  D.  by  his  Solicitor  undertaking  to  account  for  all 
moneys  to  be  received  by  him,  when  required  so  to  do],  It 


the  degree  of  the  guardian  proposed,  unless  it  could  be  proved  that  they 
did  not  object  to  the  appointment.  As  the  Judge  has  power,  under  r.  8, 
supra,  pp.  929,  930,  to  direct  other  persons  to  be  served,  it  will  in  general 
be  well,  before  presenting  the  petition,  to  write  to  such  relations  and 
ask  for  their  consent  to  the  proposed  appointment,  and  to  verify  the 
coirespondeiice  by  affidavit,  if  necessnry. 

(o)  For  bond  by  guardian  Form  260,  App.  can  be  adapted.     The  first  Receiver  • 

recital  in  No.  3,  above  set  forth,  can  be  adapted  to  the  a[)pointmeat  of  a  Bond- 
receiver,  where  the  security  has  been  given  before  tlie  drawing  up  of  the 
order:  «ee  supra,  p.  843,  No.  18. 
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is  ordered  that  the  said  C  D.  [if  security  has  not  been  given 
in  the  first  instance,  nor  been  dispensed  ivith,  add  upon  his 
giving  security]  be  appointed  [without  giving  security  and] 
jointly  with  the  said  C.  B.,  the  Petitioner's  mother  and  legal 
guardian  under  the  secondly  above-mentioned  Act,  Guardian 
of  the  person  and  estate  of  the  said  Infant  during  his  minority 
or  until  further  order.  Add  order  for  payment  of  costs  and 
Accounts  of  allowance  if  any  for  maintenance  and  education.  If  the 
guardian  of  Guardian  is  to  account  annually  No.  18,  supra,  p.  8i3,  can  he 
adapted;  hut  see  n.  (m)  to  No.  1,  supra.  In  the  Chancery 
Division  the  accounts  of  guardians  are  passed  and  verified  in  the 
same  manner  as  hy  0.  50  directed  as  to  receivers'  accounts  ;  See 
r.  24  of  that  Order. 

4.  Confirmation  of  Appointment  of  Guardians  hy  deceased 
Mother ; — Guardianship  of  Infants  Act,  1886,  s.  3. 

Pages  917-  This  Court  doth  hereby  confirm  the  appointment  made 

921.  by  the  Will  of  the  said  C.  B.,  dated  the  —  18 — ,  in  the 

Petition  mentioned,  of  the  said  C,  D.  and  E.  F.  as  Guardians 
of  ihe  Infant  Petitioner  jointly  with  his  said  Father. 

5.  Order  appointing  as  Joint  Guardian  a  Person  who  undertakes 
to  provide  for  an  Infant  having  no  property,  and  giving 
directions  as  to  Religious  Education. 

p  This  Court  doth  hereby  appoint  the  Eespondents  C.  D.,  of 

915-921  '  ^^'^•'  ^^^  ^''  -^•'  '-'^  ^^■^•'  guardians  of  the  person  of  the  said 
Infant  Petitioner  A.  B,  jointly  with  the  said  C.  B.,  her 
mother  and  legal  guardian  under  the  above-mentioned  Act, 
during  htr  minority,  or  until  further  order ;  And  the  said 
E.  F,,  Spinster,  liaving  by  letter  dated  the  —  18 — ,  to 
Messrs.  H.  and  Co.,  Solicitors,  undertaken  to  maintain, 
clothe,  and  educate  the  said  Infant  [and  in  the  case  of  her 
death  to  provide  the  said  Infant  with  an  income  of  £ —  jjcr 
annum  for  life],  It  is  ordered  that  the  custody  of  the  said 
Infant  A.  B.  be  committed  to  her  the  said  E.  F.,  and  that 
such  Infant  be  brought  up  by  her  in  the  Protestant  Eeligion  ; 
And  it  is  ordered  that  I.  K.  the  Petitioner's  next  friend  do 
pay  the  costs  of  the  Eespondents  E.  F.  and  G.  H.,  as  taxed 
of  the  evidence  on  this  Petition  of  the  fitness  of  him  the  said 
I.  K.  as  guardian  within  fourteen  days  after  taxation ;  but 
as  to  the  rest  of  the  costs  of  the  Petition,  each  party  is  to 
bear  his  and  her  own  costs  thereof;  see  Re  Nevin,  2  Ch. 
(91)  308. 


PRECEDENTS.  935 


6.  Inquiry  in  Action  as  to  Infant's  Custody  and  Maintenance. 

An  inquiry  in  whose  custody  the  Infant  Plf.  A.  B.  now  is ; 
how  he  is  being  maintained,  and  educated;  and  whether 
there  is  a  sufficient  provision  for  his  maintenance  and 
education  independently  of  the  funds  subject  to  the  trusts  of 
the  said  Indenture  of  Settlement,  and  of  what  nature. 

7.    Declaration  that  Infants   be  brought  up  as  Protestants ; — 
Injunction  to  restrain  their  being  taken  to  Confession,  etc. 

This  Court  doth  declare  that  the  said  Infant  Plfs.  [names]  Pages  915, 
ought  to  be  brought  up  in  the  communion,  doctrines,  and  9lti' 
worship  of  the  Church  of  England,  as  by  law  established ; 
And  that  they  ought  to  attend  the  public  worship  of  the 
said  Chiirch,  and  ought  not  to  be  taken  to  attend  any 
Roman  Catholic  place  of  Worship,  (p)  And  it  is  ordered 
that  the  Deft.  C.  1).  [ivife]  be  restrained  from  taking  the  said 
Infants  or  any  of  them,  or  causing  or  procuring  or  permitting 
the  said  Infants  or  any  of  them  to  be  taken  without  the 
consent  of  the  Plf.  A.  B.  [husband]  to  confession,  or  to  any 
Church  or  place  or  places  where  worship  is  performed  other- 
wise than  according  to  the  rites  and  ceremonies  of  the 
Church  of  England,  as  by  law  established. 

8.  Order  for  Apprenticing  an  Infant. 

It  is  ordered  that  the  infant  Petitioner  A.  B.  be  ap-  Page  930. 
prenticed  [placed  out  as  an  articled  clerk]  with  C.  D.  of  etc., 
for  the  term  of  —  years  from  the  —  18 — ,  for  the  purpose 
of  being  instructed  in  the  trade  [business  or  profession]  of 
a  — ;  and  it  is  ordered  that  the  sum  of  £ —  be  allowed  as 
a  proper  premium  to  be  paid  to  the  said  C.  D,  on  such 
apprenticeship  [that  occasion]  ;  [and  that  the  further  sum  of 
£ —  be  allowed  for  the  outfit  of  the  said  Infant ;]  and  the 
Judge  having  approved  the  Indenture  of  Apprenticeship 
[articles  of  clerkship]  now  produced  and  read,  marked  with 
the  letter  A,  and  identified  by  the  signature  of  the  Eegistrar, 
as  a  proper  Indenture  for  the  Apprenticeship  of  the  said 
Infant  A.  B.  to  the  said  C.  D.  [proper  articles  of  clerkship 
to  be  executed  as  aforesaid],  It  is  ordered  that  upon  the 
due  execution  of  the  same  Indenture  [articles]  (such  execu- 
tion to  be  certified)  the  said  E.  F.  and  G.  H.,  the  surviving 
Trustees  of  the  said  Will  of  the  Testator  X.  Y.,  do  out  of 

(p)  See  Re  Agar-Ellis,  10  Ch.  D.  63,  where  a  declaration  to  thid  eft'ect 
MViis,  under  the  circumstances,  ordered  by  the  Court  of  Apiieul  to  be 
struck  out  of  the  order  appealed  from. 
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the  share  of  the  personal  estate  of  the  Testator  to  which  the 
said  Infant  is  entitled  under  the  same  Will,  as  in  the  Peti- 
tion mentioned,  pay  the  sum  of  £ —  to  the  said  C.  D.,  as 
such  premium  as  aforesaid ;  [and  it  is  ordered  that  thereout 
also  the  said  E.  F.  and  G.  H.  do  pay  to  the  said  1.  K. 
(infants  guardian)  the  said  sum  of  £ —  for  such  outfit  as 
aforesaid  ;  the  said  I.  K.  by  his  Solicitor  undertaking  to 
apply  the  same  accordingly  ;]  and  it  is  ordered  that  there- 
out also  the  said  E.  F.  and  G.  H.  do  pay  into  Court  for  the 
use  of  the  Solicitors  for  the  Petitioners  and  the  Eespondents 
entitled  to  receive  the  same  respectively  the  sum  of  £ —  at 
which   the  costs  of  the  said  Infant  A.  B.  and  of  the   said 

1.  K.,  E,  r.  and  G.  H.  of  this  Petition  and  consequent  thereon 
have  been  ascertained. 

9.  Injunction  to  restrain  Infant  being  tahen  out  of  the 
Jurisdiction. 

Pace  928  Upon  application,  etc..  And  the  Petitioner  by  her  Solicitor 

[Counsel]  undertaking,  etc.,  see  supra,  p.  417,  No.  91,  It  is 
ordered  that  the  said  D.  B.  [inf ant' s  father  or  other  person']  be 
hereby  restrained  until  after  the  —  18—,  or  the  further 
order  of  this  Court,  from  removing  the  above  named  Infant 
A.  B.  out  of  the  jurisdiction  of  this  Court ;  Costs  to  he  costs  in 
the  matter  or  to  he  reserved  ;  conclusion  as  in  No.  91,  pp.  417, 
418;  see  Be  CrooJces,  W.  N.  (87)  29. 

10.  Inquiry  which  of  Two  Actions  is  for  Infant's  henefit. 

Pages  17-20.  Upon  application,  etc.,  This  Court  doth  order  that  the  fol- 
lowing inquiries  be  made,  namely — 1.  An  inquiry  whether 
these  Actions  are  touching  the   same   matters,  and  if  so, 

2.  An  inquiry  which  of  these  Actions  it  will  be  most  for  the 
benefit  of  tbe  Infant  Plfs.  A.  B.  and  C.  B.  to  prosecute; 
And  after  such  inquiries  shall  have  been  made,  such  further 
order  shall  be  made  as  shall  appear  to  be  just;  and  it  is 
ordered  that  in  the  meantime  all  further  proceedings  in 
both  the  said  Actions  be  stayed. 

11.  Order  dismissing  improper  Action  on  hehalf  of  Infants. 

Pages  17-20.  Upon  application  this  day  made  unto  this  Court  by  the 
Solicitor  for  the  Plfs.  by  A.  B.  their  next  friend  for  the  pur- 
poses of  this  Application,  and  upon  hearing  the  Solicitors, 
etc.,  and  this  Court  being  of  opinion  that  it  would  not  be 
fit  and  proper,  or  for  the  benefit  of  the  Plfs.  that  this  Action 
should  be  further  prosecuted,  doth  order  that  this  Action  do 
stand  dismissed  out  of  this  Court.     Next  friend  to  pay  costs. 
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see  supra,  p.  Ill,  No.  17,  and  add  including  therein  the  costs 
of  this  Application, 

12.  Inquiry  ichether  Action  is  for  Infants^  Benefit. 

It  is  ordered  that  an  inquiry  be  made  whether  it  will  be  Pages  17-20. 
fit  and  proper,  and  for  the  benefit  of  the  Plfs.  that  this 
Action  should  be  further  prosecuted ;  And  it  is  ordered  that 
in  the  meantime,  the  trial  of  this  Action  be  postponed,  and 
all  further  proceedings  therein  be  stayed,  with  liberty  for 
any  of  tlie  parties  to  apply  to  the  Judge  as  to  the  removal 
of  the  above  named  next  friend,  and  the  appointment  of  a 
new  next  friend,  as  there  may  be  occasion.  (5) 

13.  Order  for  delivery  of  Infant  to  Mother ; — Guardianship  of 
Infants  Act,  1886,  s.  5.  (r) 

It  is  ordered  that  the  Respondent  C.  D.  do  immediately  Pages  912, 
deliver  A.  D.,  the  Infant  in  the  Petition  named,  to  the  Peti-  n.(c),914,918, 
tioner  B.  D. ;    And  it  is  ordered   that  the   said  Infant  do  ^^^* 
remain  in  the  custody  of  the  Petitioner  until  further  order ; 
And  it  is  ordered  that  the  Respondent  do  have  access  to  the 
said  Infant  at  all  reasonable  times ;  And  it  is  ordered  that 
the  Petitioner  be  at  liberty  to  apply  for  a  scheme  for  the 
maintenance  and  education  of  the  said  Infant  on  his  attain- 
ing the  age  of  seven  years ;  And  it  is  ordered  that  the  said 
C.  D.  do  pay  the  Petitioner's  costs  of  this  Petition  as  taxed 
within  fourteen  days  after  taxation ; — Liberty  to  apply. 

14.  Order  for  Mother  to  have  access  to  her  Infant  Children ;  — 
Guardianship  of  Infants  Act,  1886,  s.  5. 

It    is    ordered  that    the    Petitioner    C.   B.   (wife)   be   at  Pages  912 
liberty  to  see  her  infant  children  who  now  are,  or  who  shall  n.  (c),  914, 
for  the  time  being  be,  with  the  said  A.  B.  at  reasonable  times  ^^^^  ^^^* 
once  a  week  at  intervals  of  seven  days  at  the  home  of  the 
said  A.  B.,  and  to  see  her  other  infant  children  at  reasonable 
times  to  be  arranged  with  the  persons  with  whom  they  are, 
or  shall  be  for  the   time  being ;  And  she  is  to  be  at  liberty 
freely  to  correspond   with  all  her  infant  children ;  Respon- 
dent to  pay  costs  as  in  No.  13 — Liberty  to  apply. 

(q)  If  the  Registrar  certify  that  the  action  is  not  for  th6  infant's  benefit  Oi'fler  on 
the  order  on  further  iiearing  will  be  for  dismissal  of  the  action  with  costs,  further 
as  in  No.  11,  and  should  include  "  the  costs  of  the  inquiries  u^ade  pursuaut  hearing, 
to  the  said  Order,  dated  the  —  18 — ." 

"    (r)  The  power  of  the  Court,  under  s.  5  of  this  Act,  would  appear  to  be  Power  of 
more  extensive  than  that  conferred  upon  the  Court  of  Chancery  by  the  Court  under 
Custody  of  Infants  Act,  1873  (c.  12),  s.  1.  the  Act  of 

188(5,  s.  5. 
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CHAPTER  XIIL 


Alteration  in 
tiie  law. 


Married  Women  ; — Mari:ied  Women's  Property  Acts. 

The  law  in  relation  to  the  property  of  married  women  has 
been  materially  altered  by  the  Married  Women's  Property 
Acts  now  in  force,  nan  ely  by  the  Married  Women's  Property 
Act  1882  (c.  75,  amended,  as  to  s.  16  thereof,  by  the  Married 
Women's  Property  Act  1884,  c.  14,  and  repealing  the 
Married  Women's  Property  Acts  1870  (a)  and  1874)  and  the 
Married  Women's  Property  Act  1893  (c.  63).  The  Act  of 
1882  came  into  operation  on  the  1st  January,  1883,  and  that 
of  1893  on  the  5th  December  in  that  year. 


Husband's 
rights  at 
Common  Law. 


Wife's  life 
interests. 

1870  Act. 


Section  I. — Equitable  Jurisdiction  in  relation  to  the  property  of 
Married  Women  independently  of  Statute. 

According  to  the  old  and  stern  rules  of  Common  Law,  a 
husband  became,  by  the  act  of  marriage,  entitled  to  manage 
and  receive  the  rents  and  profits  of  all  his  wife's  lands  of 
inheritance  in  possession  during  the  joint  lives  of  himself 
and  the  wife ;  and  if  he  survived  her,  having  had  issue  by 
her  who  might  bave  inherited  the  property,  he  had  the  like 
rights,  as  tenant  by  curtesy,  for  the  remainder  of  his  life. 
He  also  became  absolutely  entitled  to  the  whole  of  the  wife's 
persotial  property  other  than  leaseholds ;  (b)  and  such 
property  was,  during  the  joint  lives,  at  his  sole  and  absolute 
disposal — i.e.  provided  he  reduced  the  same  into  possession. 
If  he  failed  so  to  do,  and  died  in  his  wife's  lifetime,  it 
belonged  to  her  by  survivorship  ;  but  if  the  wife  died  in  his 
lifetime,  and  before  he  obtained  possession,  e.g.  in  the  case  of 
a  cliose  in  action,  he  was  entitled  to  recover  the  same  on 
taking  out  administration  to  her. 

A  like  principle  applied  where  a  fund  was  given  to  a 
married  woman  for  her  life,  but  not  settled  to  her  separate 

(a)  C.  93.    This  Act  came  into  operation  on  the  9th  August,  1870.    As 
to  the  effect  of  s.  8  thereof,  sec  Johnsan  v.  ./.,  35  Oh.  D.  34.5. 
Qi)  lie  Bailer,  38  Ch.  Div  28G. 
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use.  The  husband  could  only  have  disposed  of  the  interest 
during  the  joint  lives.  The  interest  to  which  the  wife  was 
entitled  contingently  on  her  surviving  her  husband  was 
considered  as  reversionary,  (c) 

The  law  was  somewhat  diflferent  in  the  case  of  the  wife's  VVife's  lease- 
leasehold  interests.  The  husband  was  entitled  to  manage  " 
and  receive  the  rents  and  profits  thereof  during  the  joint 
lives.  He  could  dispose  of  such  leaseholds  absolutely  or  other- 
wise by  act  inter  vivos,  and  without  any  consent  on  the  wife's 
part,  and  either  by  way  of  sale  or  by  mortgage  ;  and  they  were 
liable  to  be  taken  in  execution  for  his  debts.  His  marital 
right  did  not,  however,  entitle  him  to  dispose  of  them  by 
will ;  and  in  case  he  died  in  the  wife's  lifetime,  without  having 
disposed  thereof,  they  belonged  to  her  by  survivorship,  (d) 

A  husband  and  wife  could  not,  before  the  passing  of  the  Reversionary 
Act  20  &  21  Vic.  c.  57  (commonly  called  Malins'  Act),  nor  j„  personal 
could  either  of  them,  make  an  assignment  of  the  wife's  property, 
leversionary  choses  in  action,  whether  legal  or  equitable,  (if 
the  same  were  not  settled  to  her  separate  use)  which  would 
be  effectual  under  all  circumstances.  Suppose  that  the  wife 
were  entitled,  on  the  death  of  A.,  a  living  person,  to  a  sum 
of  stock  standing  in  the  names  of  trustees,  and  that  her 
husband  made  an  assignment  of  this  reversionary  interest  to 
a  purchaser.  According  to  the  rules  stated  above  the  assign- 
ment would  be  effectual  if  the  wife  were  to  die  first ;  but  the 
purchaser  would  lose  his  purchase,  if  the  husband  died  first ; 
because  the  wife  would  be  entitled  to  the  fund  by  survivor- 
ship. If  A.  were  to  die  first,  the  purchaser  might  obtain  a 
transfer  of  the  fiind,  if  the  trustees  were  willing  to  make 
such  transfer  to  him,  and  if  the  wife  took  no  proceedings 
to  enforce  her  equity  to  a  settlement.  But  if  the  trustees 
refused  to  transfer  without  the  direction  of  the  Court,  and  the 
wife  insisted  upon  her  equity  to  a  settlement,  the  purchaser 
would,  in  general,  only  have  obtained  half  of  the  fund,  (e) 

The  wife's  equity  to  a  settlement  was  the  right  which  a  Wife's  equity 
wife  had  to  compel  her  husband  to  make  a  settlement  on ''^ ''' ^*'*^^'^' 
herself  and  children  out  of  such  equitable  interests  as  her 
husband  took  in  her  right.     The  Common  Law  purported  to 

(c)  Stiff  V.  Everitt,  1  M.  &  Cr.  37;  Harhy  v.  H.,  10  Ha.  329. 

(rf)  Clark  V.  Burcjli,  2  Coll.  221. 

(e)  Sf-e  Williams  on  Persoual  Property,  468  ;  Caldll  v.  (7.,  8  App.  420  ; 
GrefnhUl  v.  North,  etc.  Co.,  3  Ch.  (93)  474;  Hnrle  v  Junuan,  2  Ch.  (95) 
419;    Whittle  v.  Henninrj,  2  Ph.  731,  cited  iiij'ra. 
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give  to  the  husband  the  above-mentioned  rights  in  his  wife's 
property  in  consideration  of  the  obligation  which  he  assumed 
on  marriage,  to  maintain  his  wife,  and  her  children  by  him ; 
but  it  provided  no  means  of  ensuring  the  performance  by 
the  husband  of  the  duties  thus  imposed  upon  him.  When 
the  husband  required  the  assistance  of  the  Court  of  Chancery 
for  the  purpose  of  reducing  the  wife's  property  into 
possession,  e.g.  in  the  case  of  a  legac}^  or  the  residue,  or  a 
share  of  the  residue  of  the  estate  of  a  deceased  person,  then 
the  Court  acting  upon  the  maxim  that  "  he  who  seeks  Equity 
must  do  Equity  "  refused  to  assist  the  husband  except  upon 
the  terms  of  his  making  a  proper  settlement  on  his  wife  and 
her  children  out  of  the  property  in  question.  In  the  course 
of  time  the  wife  was  allowed  actively  to  enforce  her  right  (/) 
against  the  husband,  or  in  the  event  of  his  bankruptcy, 
against  his  assignee  or  trustee,  and  with  some  exceptions 
even  against  a  purchaser  for  value  from  the  husband.  The 
husband  when  he  was  solvent  was  in  general  allowed  to 
have  paid  or  transferred  to  him  a  moiety  of  the  fund ;  and 
the  other  moiety  was  settled  on  the  wife  and  her  children ; 
but  the  proportion  tu  be  settled  was  in  the  discretion  of  the 
Court,  and  varied  according  to  circumstances.  ((/)  The  whole 
fund  would  in  general  be  settled  if  the  husband  was  bankrupt, 
or  guilty  of  gross  misconduct,  (Ji)  or  if  his  wife  and  family  were 
in  necessitous  circumstances,  and  he  was  unable  properly  to 
support  them,  (i)  The  law  is  still  the  same  in  cases  not  coming 
within  the  provisions  of  the  Married  Women's  Property  Acts. 
Husband  When  the  husband  refuses  to  make  or  execute  a  settlement 

to  mike  a  ^^*  of  fun  is  in  Court,  the  usual  course  is  to  direct  those  funds 
settlement.  to  be  carried  over  to  the  joint  account  of  the  husband  and 
wife ;  and  if  the  husband  and  wife  continue  to  live  together, 
and  there  is  no  reason  for  their  living  apart,  to  direct  the 
income  to  be  paid  to  the  husband,  with  liberty,  on  the  death 
of  either  of  them,  for  the  survivor  to  apply  to  the  Court,  (m) 
If  however  the  husband  has  deserted  the  wife,  the  income  will, 
in  general,  be  ordered  to  be  paid  to  her  during  the  desertion. 

(/)  See  supra,  p.  22. 

((/)  See  Precedeuts  and  notes,  supra,  pp.  433-485:  also  Wvlgery  v. 
Tepper,  5  Cli.  D.  .')2l  ;  7  Ch.  Div.  425;  EUbank  v.  Montolieu,  5  Ves.  737; 
1  V\  h.  &  Tu.  L.  C.  Eq.  486. 

(7i)  Bcid  V.  li.,  33  Ch.  Div.  220. 

(/)  Moberts  v.  Cooper,  2  Cli.  ('.»lj  335. 

(it)  Atcheson  v.  A.,  11  B.  485. 
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By  the  Act  above  mentioned,  20  &  21  Vic.  c.  57,  every  20  &  21  Vic, 
married  woman  may  after  the  3 1st  December,  1857,  "by  deed  ^V^.^;. 
dispose  of  every  futureorreversionaryinterest,  whether  vested  ^^0^^^,^  j^^y 


or  contingent  of  such  married  woman,  or  her  husband  in  her  dispose  of 

right  in  any  personal  estate  whatsoever  to  which   she  shall  reversionary 

be  entitled  under  any  instrument  made  after  the  said  31st  interests 

day  of  December,  1867   ^except   such  a  settlement  as   after '"P^'*'?" 
.         T  Ti  1^  •  •!  !•!    estate,  &c. 

mentioned  J,  and  also  release  or  extinguish  any  power  wnicn  9^/  // 

may  be  vested  in  or  limited  or  reserved  to  her  in  regard  to  '^^^^'^      " 

any  such  peisonal  estate,  as  fully  and  effectually  as  she^  /^  ^^ //o 
could  do  if  she  were  a  feme  sole,  and  also  release  and  ex- 
tinguish her  right  or  equity  to  a  settlement  out  of  any 
personal  estate  to  which  she  or  her  husband  in  her  right 
may  be  entitled  in  possession  under  any  such  instrument  as 
aforesaid." 

The  deed  must  be  acknowledged  and  otherwise  perfected 
in  the  manner  prescribed  by  the  Fines  and  Recoveries  Act, 
1833  (c.  74)  ;  but  the  Act  does  not  apply  where  the  property  Restraint  oa 
is  subiect  to  a  restraint  on  anticipation,  nor  does  it  enable  a  antiop-it'on ; 

.■^  ,  .  ,  — marriage 

married  woman  to  dispose  of  any  interest  in  personal  estate  settlement, 
settled  upon  her  by  any  settlement  or  agreement  for  a  settle- 
ment made  on  the  occasion  of  her  marriage,  (j) 

The  doctrines  of  the  Court  of  Chancery  in  relation  to  the  Wife's  separate 
wife's  separate  estate  would  appear  to  have  been  an  off-  ^''^'^**^- 
shoot  of  those  in  relation  to  trusts.  When  that  Court  had 
triumphed  over  the  opposition  of  the  Courts  of  Common 
Law  to  the  establishment  of  trusts,  the  scheme  obviously 
suggested  itself  of  vesting  property  in  trustees,  on  the 
occasion  of  marriage  or  otherwise,  for  the  benefit  of  the 
wife,  for  her  separate  use  independently  of  her  husband. 
The  separate  use  was,  no  doubt,  in  the  first  instance,  the 
result  of  express  contract  before  marriage.  The  next  step 
was  to  leave  or  give  property  by  will  or  otherwise  to 
trustees,  upon  trust  for  a  married  woman,  for  her  separate 
use ;  and  in  the  course  of  time  it  was  held  to  be  not  even 
essential  that  trustees  should  be  interposed ;  because  if  there 
were  no  trustees  the  Court  converted  the  husband  himself 
into  a  trustee  for  the  wife,  in  order  to  give  effect  to  the 
intention  of  the  testator  or  donor.  (Ji) 

(j)  Upon  the  question  when  a  title  will  be  deemed  to  have  been 
acquired  after  1857,  e.q.,  where  there  are  more  instruments  than  one,  see 
He  Elcom,  1  Ch.  (1)4)  303 ;  He  Bennett,  73  L.  T.  17  ;  as  to  the  effect  of  the 
Act  generally,  see  lioberts  v.  Cooper,  2  Ch.  v,91)  335 ;  Witherby  v.  Eackham, 
60  L.  J.  Ch.  511 ;  Be  Hodson,  2  Ch.  (94)  421.     (?a^^ 

(A;)  Neidands  v.  Paynter,  4  M.  &  Cr.  408  (leaseholds  and  chattels  per- 
sonal) ;    Wrirjht  V.  IF.,  2  J.  &  H.  647 ;  and  see  supra,  p.  472. 
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Words  by  Xo  particular  form  of  words  was  essential  in  an  instru- 

use'itiay  be'^  ^  ment  of  trust  coming  into  operation  before  1883  to  create  a 
created.  separate   xise,   but   there    must    have   appeared   therein   an 

intention  to  give  the  wife  such  an  interest  in  the  property 
as  to  exclude  the  marital  right.  {I)  The  ordinary  form  of 
words  used  to  be  "  for  her  sole  and  separate  use,  in- 
dependently of  her  husband,  A.  B. ;  "  or,  "  independently  of 
the  said  A.  B.,  or  any  future  husband ; "  or,  "  for  her  sole 
and  separate  use."  The  usual  form  in  more  recent  times 
has  been,  and  is  now,  "  for  her  separate  use  "  only.  Where 
one  of  the  two  last  forms  was  used,  it  applied,  and  it  still 
applies,  to  a  future  as  well  as  an  existing  coverture,  (m)  So 
also  where  property  was  given  to  or  in  trust  for  a  married 
woman,  and  the  instrument  provided  that  her  receipt  alone 
should  be  a  sufficient  discharge,  or  where  the  gift  was 
expressed  to  be  "  for  her  livelihood ; "  (n)  or,  "  for  her  own 
use  and  benefit,  independently  of  any  other  person;  "(o)  or, 
"for  her  sole  use,  benefit,  and  disposition;^'  or,  "free  from 
the  debts  and  control  of  her  husband ; "  or  where  it  was 
simply  declared  "  that  the  husband  should  have  no  control 
over  the  property  ;  "  (jp)  in  all  these  cases  it  was  held  that  a 
separate  use  was  created.  But  the  words  "  for  her  sole  use  " 
did  not  of  themselves  have  that  efiect.  (jf) 
Restraint  on  It  was  soon  held  that  the  separate  property  was  liable  to 
anticipation,  satisfy  the  engagements  or  quasi  debts  of  a  married  woman, 
if  she  so  conti-acted  as  to  ishow  an  intention  to  bind  the 
same,  (r)  Moreover,  the  separate  use  clause  did  not  afi'ord 
an  adequate  protection  against  the  persuasion  or  undue  in- 
fluence of.  the  husband.  To  guard  against  these  supposed 
defects,  a  new  scheme  was  adopted  in  the  time  of  Lord 
Thurlow,  namely,  to  insert  in  the  instrument  creating  the 
separate  use  what  was  called  a  restraint  on  anticipation,  that 
is  to  say,  a  provision  to  the  efl'ect  that  the  wife  should  not 
have  power  to  dispose  of  the  capital  or  corpus  of  the 
property,  or  to  anticipate  the  income  thereof,  before  it 
should  become  due.     This  addition  to  the  separate  use  clause 

(0  Massy  v.  Bowen,  I^.  R.  4  H.  L.  288 ;  Bland  v.  Bawes,  17  Ch.  D.  794. 

(nt^  llawkes  v.  Iluhback,  11  Eq.  5 ;  King  v.  Lucas,  23  Cli.  Div.  713. 

(vO  Darlt-tj  V.  iK,  3  Atk.  399  ;  but  see  Austin  v.  A.,  4  Ch.  D.  236. 

(o)  Marqetts  v.  Barringer,  7  Sim.  482. 

Ijj)  Edwards  v.  Jones,  14  \V.  R.  815. 

((/)  Massy  V.  Boioen,  supra. 

(r)  JJuhiie  V.  Tninant,  1  Bro.  C.  C.  15;  1  Wh.  &  Tii.  L.  C.  E(i.  530. 
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was  held  to  be  good,  and  not  optn  to  the  objection  of 
repugnancy.  The  effect  thereof  was  that  the  trustees  were 
not  only  entitled,  but  bound  to  disiegard  any  attempted 
disposition  made  by  the  married  woman  with  the  view  of 
depriving  herself  of  the  benefit  of  the  trust. 

No    [)articular   form    of  words  was  required  in  order  to  Words  by 
restrain  anticipation,  so  long  as  the  intention  so  to  do  clearly  p^j -^jj  '^"jii'^be 
appeared.     The  most  usual  form  of  words,  and  in  fact  the  restrained, 
most  proper  words,  are  simply  "  without  power  of  anticipa- 
tion," or,  added  to  the  separate  use  clause,  "  for  her  separate 
use  without  power  of  anticipation."     Sometimes  the  words 
were  "  so  that  she  shall  not  have  power  to  deprive  herself  of 
the  benefit  thereof  by  anticipation,"  or,  "  so  that  she  shall 
not  have  power  to  sell,  charge,  mortgage,  or  incumber  the 
same,"  or,  "  upon  trust  to  pay  the  same  (income),  but  not  by 
way  of  anticipation,  into  the  proj^er  hands  of  the  said  A.  B. 
for  her  separate  use." 

The  restraint  on  anticipation  was  a  mere  accessory  to  the  Separate  use 
separate  use ;  and  a  gift  to  the  separate  use  of  a  married  f^^J^u'^esUaint 
woman  would  not  formerly  have  been,  nor  will  it  now  be,  t^TL/'-e^^  ^  <^C^ 
implied  from  the  mere  existence  of  a  restraint  on  anticipa-  /j-/.j-  CL  f^y 
tion.     An  independent  restraint  on  anticipation  is  void,  (s) 

When  there  was  no  restraint  on  anticipation,  a  married  Power  to  dis- 
woman  had,  and  she  still  has,  the  same  power  of  dispusition  pose  of  separate 

Til  1  estate ; — 

over  her  separate  property,  whether  real  or  personal,  as  she  reversionary 
would  have  had,  if  she  had  been  a  feme  sole,  (i)     This  rule  iiiterests. 
applied  to  reversionary  interests,  as  well  as  to  interests  in 
possession,  (u) 

"Where  there  is  a  separate  use  declared  independently  of  Effect  of 
a  wife's  present  or  any  future  husband,  or  in  favour  of  ^  *^l-'"af'' ""^^ 

•     1  ^  c  1  IT  clause,  &c., 

spinster  independently  of  any  husband  whom  she  may  when  womaa 
afterwards  mairy,  and  with  a  restraint  on  anticipation,  the  '^  ^'^''^• 
result  is  that  during  widowhood  or  spinsterhood,  her  power 
of  alienation  is  just  the  same  as  a  man  would  have  under 
like  circumstances  ;  but  if  she  afterwards  marry,  without  in 
any  way  dealing  with  the  separate  property,  the  separate 
use  will  take  effect,  and  with  it  the  restraint  on  anticipation, 
so  that  she  will  then  become  incapable  of  selling  or  dis- 

(0  Stogdon  v.  Lee,  1  Q.  B.  (91)  661,  C.  A. 

(t)  Taylor  v.  Meads.  4  D.  J.  &  S.  597  ;  and  sse  supra,  p.  684,  n.  (g). 
(m)  Stamford,  etc.  Co.  v.  Ball,  4  D.  F.  &  J.  310 ;  King  v.  Lucas,  23  Ch. 
Div.  712;  and  see  Ite  Davenport,  cited  infra,  p.  951. 
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posing  of  the  property,  (v)     This  rule  is  somewhat  qualified 

by  s.  2  of  the  Act  of  1893.  {w) 
Restraint  on         When  property,  whether  real  or  personal,  is  given  for  the 
anticipatiou      separate  use  of  a  mariied  woman  absolutely,  but  with  a 

applicable  to  '■      .      .  ...  ^  •^^  ■,      -, 

capital.  restriction  on  anticipation,  she  will  not  as  a  rule  be  entitled 

to  dispose  of  the  corpus  or  capital ;  but  if  a  fund  is 
bequeathed  to  her  in  reversion,  with  such  a  restriction,  it 
may  be  a  question  of  construction  whether  or  not  the 
restriction  is  intended  to  apply  so  long  only  as  her  title 
continues  to  be  reversionary,  (x) 
Savings.  The  savings  of  a  married  woman's  separate  estate,  are  also 

sejiarate  estate,  (jf) 
Receipt  by  When  a  wife  authorises  or  tacitly  permits  her  husband  to 

separate  receive  the  income  of  her  separate  estate,  and  to  apply  the 

income.  same  for  general  family  purposes,  she  cannot  afterwards  call 

upon  him  to  reimburse  the  amounts  received  by  him.  (z) 
Common  Law        By  the  Common  Law  a  married  woman  could  not,  without 
liaiiihty  for       ]^gj.  ]iusband's  consent,  enter  into  any  contract  which  would 

wiie  s  debts.  .  .  .  '' 

bind  either  herself  or  him.     If  a  contract  were  made  by  her 

with  her  husband's  authority,  the  contract  was  Ms  contract ; 

and  he  alone  was   liable  thereunder ;   if  made  without  his 

authority,  neither  husband  nor  wife  could  be  sued  in  respect 

Liability  of       thereof.     In   Ecjuity,   however,   the   case   was   different,   as 

wife's  property  already  stated,  if  the  wife  had  separate  property  not  subject 

m  ^quiy.        ^^  ^j^y.   j-Qst^j-aint   on   anticipation.      Though   the   Court   of 

Chancery   would   not   make    a    personal   decree   against   a 

Mode  of  married  woman  for  the  payment  of  a  sum  of  money,  yet  if 

enforcing  it.      she  entered  into  an  engagement  to  pay  with  the  intention, 

whether  express  or  implied,  of  binding  her  separate  estate, 

that  engagement  could  be  enforced  by  filing  a  bill  against 

the  wife,  her  husband,  and  the  trustees  in  whom  the  separate 

estate  was  vested,  for  the  purpose  of  compelling  the  trustees 

to  satisfy  the  obligation,  and  pay  the  costs  of  suit  out  of  the 

(■y)  TuJlett  V.  Armstrong,  4  M.  &  Or.  377. 
(w)  See  also  s.  19  of  the  Act  of  1882  set  forth,  infra. 
(x)  Re  Tippett,  37  Ch.  Div.  i-ll;  Re  Carrey,  82  Ch.  D.  361 ;  Re  Spencer, 
30  ib.  183. 

{y)  Duncan  v.  Cashin,  L.  K.  10  C.  P.  554. 

Qift  to  (z)  Caton  V.  Rideout,  1  M.  &  G.  599;  Dixon  v.  D.,  9  Ch.  D.  587;  but  as 

husband.  ^"^  ^^^  onus  of  proving  a  gift  to  a  deceased  husband  of  separate  estate  of 

the  wife  received  by  him,  and  the  right  of  the  wife  to  prove  against  his 

estate  after  his  death,  if  this  onus  be  not  discharged,  see  Re  Flamank, 

/jig/ gl         40  Oh.  D.  461 ;  J^dwurd  v.  Cheyne,  13  App.  385 ;  and  as  to  loans  by  a 

wife  to  her  husban  i,  etc.,  see  s.  3  of  the  Act  of  1882,  infra. 
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wife's  personal  estate,  and  the  income  of  her  real  estate,  (a) 
The  creditors  had  a  corresponding  right  against  the  separate 
property,  after  the  wife's  death.  (&) 

The  general  engagements  of  a  married  woman  did  not,  Injunction. 
nor  do  they  now  create  charges  on  her  separate  estate ;  and 
therefore  a  creditor  had  no  right  to  obtain,  in  respect 
thereof,  an  injunction  to  restrain  her  from  parting  with  her 
separate  property  before  judgment;  nor  has  he  any  such 
right  since  the  passing  of  the  Married  Women's  Property 
Acts,  (c)  A  married  woman  had,  strictly  speaking,  no  debts 
or  liabilities  at  all  before  the  Acts  ;  but  those  engagements — 
those  results  of  quasi  contract — which  would  have  had  the 
effect  of  creating  debts  or  liabilities  in  the  case  of  a  man, 
only  created  a  liability  to  have  the  same  discharged  out  of 
her  separate  property,  (d)  There  would  appear  to  be  no 
difference  in  this  respect  since  the  passing  of  the  Acts, 
though  the  words  debts  and  liabilities  are  used  therein,  (e) 
The  creditor  or  quasi  creditor  had,  however,  no  lemedy 
under  the  old  rule  in  Equity  if  the  separate  estate  was 
subject  to  a  restraint  on  anticipation.  (/)  This  rule  has 
been  slightly  modified  by  s.  19  of  the  Act  of  1882  and  s.  2 
of  the  Act  of  1893  set  forth  below. 

Section  II.—The  Acts  of  1882  and  1893. 

(1)  A    married    woman    shall,   in    accordance   with    the  Act  of  1882, 

provisions  of  this  Act,  be  capable  of  acquiring,  holding,  and  ^-  ^• 

disposing   by    will   or   otherwise,   of  ai)y   real   or   personal  ^^'^^^' ^°  '^^^^ 
J.1  i  i-,T  ^  'c  property,  and 

propert}^  as  her  separate  property,  m  the  same  manner  as  if  to  contract, 
she    were   a    feme   sole,    without   the   intervention    of  any 
trustee.     (2)  A  married  woman  shall  be  capable  of  entering 
into,  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract,  (</)  and  of 

(rt)  Hulme  V.  Tennant,  1  Bro.  C.  C.  16;  1  Wli.  &  Tu.  L.  C.  Eq.  53G ; 
London,  etc.  Bh.  v.  Lempriere,  L.  R.  4  P.  C.  572 ;  Ee  Lumley,  3  Ch.  (94) 

(b)  See  siipra,  p.  386,  Precedent  28. 

(c)  Robinson  v.  Pickering,  16  Ch.  Div.  660. 

(d)  Re  Anil,  1  Ch.  (94)  554. 

(e)  See  s.  4  of  the  Act  of  1882,  infra. 

if)   Whittaker  v.  Kershaw,  45  Ch.  Div.  327. 

(gr)  As  to  the  power  of  husband  and  wife  to  contract  with  each  other,  Power  of 
see  McGregor  w.  M   2\  Q  B.  Div.  424.  husband  and 

As  to  tlie  eiicct  ot  the  Act  of  1882  upon  a  gift  to  husband  and  wife  ui  ^^jfe  to 
terms  which  would  have  made  them  joint  tenants  or  tenants  in  common,  if  contract 
unmarried,  see  Re  March, '21  Ch.   Div.  167;  Re  D/arow,  42  Ch.  D.  306;  Tnin/tpnancv 
Thornley  v.  T.,  2  Ch.  (93)  229.  &^      tenancy, 
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suing  and  being  sued,  either  in  contract  or  in  tort,  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  an>'  action  or  other  legal  proceeding 
brought  by  or  taken  against  her  ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be 
her  separate  property  ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise.  (K)  Every 
ujarried  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be  subject 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a 
feme  sole,  (^) 

Every  contract  hereafter  entered  into  by  a  married  woman, 
otherwise  than  as  agent,  (a)  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  resj^ect  to  and  to  bind  her  separate 
property,  w^hether  she  is  or  is  not  in  fact  possessed 
of  or  entitled  to  any  separate  property  at  the  time 
when  she  enters  into  such  contract ;  (b)  shall  bind  all 
separate  property  which  she  may  at  that  time  or  there- 
after be  possessed  of  or  entitled  to ;  and  (c)  shall  also 
be  enforceable  by  process  of  law  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of 
or  entitled  to ;  provided  that  nothing  in  this  section  con- 
tained shall  render  available  to  satisfy  any  liability  or 
obligation  arising  out  of  such  contract  any  separate  pro- 
perty which  at  that  time  or  thereafter  she  is  restrained 
from  anticipating. 

Every  woman  who  marries  after  the  commencement  of 
this  Act  shall  be  entitled  to  have  and  to  hold  as  her  separate 
property,  and  to  dispose  of  in  manner  aforesaid  all  real  and 
personal  property  which  shall  belong  to  her  at  the  time  of 
marriage,  or  shall  be  acquired  by  or  devolve  upon  her  after 
marriage,  including  any  wages,  earnings,  money  and  pro- 
perty, gained  or  acquired  by  her  in  any  employment,  trade, 
or  occupation,  in  which  she  is  engaged,  or  which  she  carries 
on  separately  from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or  scientitic  skill. 

Any  money  or  other  estate  of  the  wife  lent  or  entrusted 
by  her  to  her  husband  for  the  purpose  of  any  trade  or 
business  carried  on  by  him,  or  otherwise,  shall  be  treated  as 
assets  of  her  husband's  estate,  in  case  of  his  bankriiptcy, 
under  reservation  of  the  wife's  claim  to  a  dividend  as  a 
creditor  for  the  amount  or  value  of  such  money  or  other 
estate  after,  but  not  before,  all  claims  of  the  other  creditors 


(70  Siib-8S.  3  and  4  are  repealed  by  the  Act  of  1893. 
(0  Re  Armstrong,  21  Q.  B.  Div.  2tJ4. 
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of  the  husband    for   valuable   consideration    in   money   or 
money's  worth  have  been  satisfied.  (/) 

The  execution  of  a  general  power  by  will,  by  a  married  s.  4. 
woman,    shall    have    the   effect   of    making    the    property  Execution  of 
appointed  liable  for  her  debts  and  other  liabilities  in  the  S^-^^^^l  P^^^**"' 
same  manner  as  her  separate  estate  is  made  liable  under 
this  Act. 

Eveiy  woman  married  before  the  commencement  of  this  ^^• 
Act  shall  be  entitled  to  have  and  to  hold,  and  to  dispose  of  n^^j-pigd  before 
in  manner  aforesaid,  as  her  separate  property,  all  real  and  the  Act. 
personal  property  her  title  to  Avhich,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion  or  remainder, 
shall  accrue  after  the  commencement  of  this  Act,  including 
any  wages,  earnings,  money,  and   property,  so   gained   or 
acquired  by  her  as  aforesaid.  [1c) 

In  any  question  between  husband  and  wife  as  to  the  title  ?,•  V:       . 

,  *'^.«  i_-.i  J.  1.1,1      Decisioa  ot 

to  or  possession  of  property,  either  party  or  any  such  bank,  qugstjong  as  to 
corporation,  company,  public  body,  or  society  as  aforesaid  (Z)  property. 
in  whose  books  any  stocks,  funds,  or  shares  of  either  party 
are  standing,  may  apply  by  summons  or  otherwise  in  a 
summary  way  to  any  Judge  of  the  High  Court  of  Justice  in 
England  or  in  Ireland,  according  as  such  property  is  in 
England  or  Ireland,  or  (at  the  option  of  the  applicant,  irre- 
spectively of  the  value  of  the  property  in  dispute)  in 
England  to  the  Judge  of  the  County  Court  of  the  district, 
or  in  Ireland  to  the  Chairman  of  the  Civil  Bill  Court  of  the 
division  in  which  either  party  resides,  and  the  Judge  of  the 
High  Court  of  Jvistice,  or  of  the  County  Court,  or  the  Chair- 
man of  the  Civil  Bill  Court  (as  the  case  may  be)  may  make 
such  order  with  respect  to  the  property  in  dispute,  and  as 
to  the  costs  of  and  consequent  on  the  application,  as  he 
thinks  fit,  or  may  direct  such  application  to  stand  over  from 
time  to  time,  and  any  inquiry  touching  the  matters  in 
question  to  be  made,  in  such  manner  as  he  shall  think  fit ; 
provided  always  that  any  order  of  a  Judge  of  the  High 
Court  of  Justice  to  be  made  under  the  provisions  of  this 
section  shall  be  sulject  to  appeal  in  the  same  way  as  an 
order  made  by  the  same  Judge  in  a  suit  pending  [or  on  an 
equitable  plaint]  in  the  said  Court  would  be;  and  any  order 

(j)  See  He  Gene.se,  16  Q.  B.  D.  700  ;  Re  May,  45  Ch.  D.  499  ;  Re  Tuff,  Loans  by 
19  Q.  B.  D.  88 ;  Re  Leng,  1  Ch.  (95)  652 ;  Mackintosh  v.  Pogose.  1  Ch.  husband  to 
(95)  505,  C.  A. ;  and  as  to  the  riglit  of  a  hushaud  to  sue  his  wife  for  the  wife, 
recovery  out  of  her  separate  estate  of  loans  made  by  him  to  her,  see  Butler 
V.  B.,  16  Q.  B.  Div.  375. 

(k)  See  supra,  p.  21 ;  also  Re  Johnson,  3  Ch.  (91)  48. 

(I)  I.e.,  any  poat  office  or  other  savings  bank,  the  Bank  of  England,  or 
any  other  bank,  the  Conimitsioners  for  the  Reduction  of  the  National 
Debt,  or  any  corporation,  company,  or  public  body,  municipal,  com- 
mercial, or  otherwise,  or  any  industrial,  provident,  friendly,  benefit, 
Luilding,  or  loan  society :  see  s.  6. 
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of  a  County  or  Civil  Bill  Court  under  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same  way  as  any 
other  order  made  by  the  same  Court  would  be,  and  all  pro- 
ceedings in  a  County  Court  or  Civil  Bill  Court  under  this 
section  in  which,  by  reason  of  the  value  of  the  property  in 
dispute,  such  Court  would  not  have  had  jurisdiction  if  this 
Act,  or  the  Married  Women's  Property  Act  1870,  had  not 
passed,  (m)  may,  at  the  option  of  the  defendant  or  respondent 
to  such  proceedings  be  removed  as  of  right  into  the  High 
Court  of  Justice  in  England  or  Ireland  (as  the  case  may  be) 
by  writ  of  certiorari  or  otherwise  as  may  be  prescribed  by 
any  rule  of  such  High  Court ;  (n)  but  any  order  made  or 
act  done  in  the  course  of  such  proceedings  prior  to  such 
removal  shall  be  valid,  unless  order  shall  be  made  to  the 
contrary  by  such  High  Court ;  provided  also  that  the  Judge 
of  the  High  Court  of  Justice  or  of  the  County  Court,  or  the 
Chairman  of  the  Civil  Bill  Court,  if  either  party  so  require, 
may  hear  any  such  application  in  his  private  room ;  pro- 
vided also  that  any  such  bank,  corporation,  company,  public 
body,  or  society  as  aforesaid  shall,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or  otherwise,  be 
treated  as  a  stakeholder  only,  (o) 

Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  finy  settlement  or  agreement  for  a  settlement  made  or 
to  be  made,  whether  before  or  after  marriage,  respecting  the 
property  of  any  married  woman,  or  shall  interfere  with  or 
render  inoperative  any  restriction  against  anticipation  at 
present  attached,  or  to  be  hereafter  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  will,  or  other  instru- 

(m)  S.  9  of  the  Act  of  1870  (c.  93)  contains  provisions  similar  to  those 
of  s.  17  set  forth  above. 

(n)  See  supra,  pp.  231-233  and  930,  n.  {h). 

(o)  The  reader  is  referred  to  the  Act  of  1882  for  the  provisions  of  tho 
remaining  sections.  As  to  the  remedies  in  respect  of  a  wife's  separate 
estate,  given  by  s.  12  of  this  Act  (explained  by  47  Vict.  c.  14),  see  Weldon 
V.  Be  Bathe,  14  Q.  B.  Div.  339;  as  to  ss.  13-15  (wife's  pre-nupt'al  con- 
tracts), Re  Parkin,  3  Ch.  (92)  519  ;  Jay  v.  Eobinson,  25  Q.  B.  Div.  467; 
BoUnson  v.  Lynes,  2  Q.  B.  (94)  577. 

As  to  the  meaning  of  the  term  "  legal  personal  representative "  in 
8.  23,  see  Surman  v.  Wharto7i,  1  Q.  B.  (91)  491. 

As  to  the  liability  of  a  married  woman,  or  her  husband,  for  breach  of 
trust  or  devastavit,  see  s.  24,  supra,  p.  494. 

As  to  the  right  to  obtain  under  O.  25,  r.  52  (Feb.  1892),  an  order  for 
the  examination  of  a  married  woman  as  to  her  separate  estate,  see  C.  of 
Aylesford  v.  G.  W.  By.  Co.,  2  Q.  B.  (92)  626. 

By  s.  16  of  the  Trustee  Act,  1893  (c.  53),  "when  any  freehold  or  copy- 
hold hereditament  is  vested  in  a  married  woman  as  a  bare  trustee,  she 
may  convey  or  surrender  it  as  if  she  were  a  feme  sole."  As  to  "  bare 
trustee,"  see  Be  Cunningham,  2  Ch.  (91)  571 ;  Christie  v.  Ovington,  1  Ch. 
D.  281 ;  Morgan  v.  Swansea  U.  S.  Autliority,  9  ib.  585 ;  Be  Bocwra,  29 
Ch.  D.  693. 
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ment ;  but  no  restriction  against  anticipation  contained  in 
any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall 
have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement 
shall  have  any  greater  force  or  validity  against  creditors  of 
such  woman  than  a  like  settlement  or  ageement  for  a  settle- 
ment made  or  entered  into  by  a  man  would  have  against 
his  creditors,  (jp) 

In  any  action  or  proceeding  now  or  hereafter  instituted  by  Act  of  1893 
a  woman,  or  by  a  next  friend  on  her  behalf,  the  Court  before  (c-  63),  s.  2. 
which  such  action  or  proceeding  is  pending  shall  have  iuris-  ^"*** '.~ 

-..    ,.        1        .1  ^     '■         1        1}  .■  ,-  ^  1  restraint  on 

diction  by  judgment  or  order  irom  time  to  time  to  order  pay-  anticipation, 
ment  of  the  costs  of  the  opposite  party  out  of  property  which 
is  isubject  to  a  restraint  on  anticipation,  aud  may  enforce 
isuch  payment  by  the  appointment  of  a  receiver  and  the  sale 
of  the  property,  or  otherwise  as  may  be  just,  (jj) 

Section  twenty-four  of  the  Wills  Act,  1837,  shall  apply  S- 3. 
to  the  will   of  a  married   woman    made    during   coverture  "'"" 

whether  she  is  or  is  not  possessed  of  or  entitled  to  any  sepa- 
rate property  at  the  time  of  making  it,  and  such  will  shall 
not  require  to  be  re-executed  or  republished  after  the  death 
of  her  husband,  (r) 

S.  1  of  the  Act  of  1893,  like  s.  1,  sub-s.  4,  of  that  of  1882,  Future 
renders  obsolete  the  decision  of  the  Court  of  Appeal  in  Pike  Property. 
v.   Fitzgibbon,  (s)  that  a  married  woman's  general  engage- 
ments could  only  be  enforced  against  separate  estate  free 
from  restraint  on  anticij)ation  which  belonged  to  her  at  the 
date  of  the  engagements. 

As  the  old  rule  of  Equity  was  founded  upon  presumed 
intention,  it  was  held  before  the  Act  of  1893  that  in  order  that 
s.  1,  sub-s.  4  of  the  Act  of  1882  should  apply,  the  married 
woman  must  have  had  some  separate  property  at  the  time 
when  a  contract  under  the  Act  was  entered  into,  and  also 
that  the  onus  of  proof  of  this  fact  was  on  the  plaintiff,  (t) 
This,  it  will  be  observed,  is  altered  by  s.  1  of  the  Act  of  1893. 

(p)  As  to  this  section,  see  Steoens  v.  Trevor-Garrich,  2  Ch.  (93)  307; 
Jay  V.  Robinson,  25  Q.  B.  Div.  467 ;  Be  Omlow,  39  Ch.  D.  622 ;  Re  Arm- 
strong,  21  Q.  B.  Div.  264  ;  Beckett  v.  Tusker,  19  Q.  B.  D.  12  ;  Be  Whitaker, 
34  Cli.  Div.  227. 

((/)  Compare  Cox  v.  Bennett,  1  Ch.  (91)  617,  before  the  Act.    A  petition  "  Procee  ling 
presented  in  an  action   is   not   a    "proceeding   instituted"  within    the  institute.!." 
meaning  of  this  sf'ction  :  Hollington  v.  Dear,  W.  N.  (95)  35. 

(r)  As  to  this  section,  see,  before  1893,  Be  Frice,  28  Ch.  D.  709;  Be 
Bowen,  2  Cli.  (92)  291 ;  since,  Be  Wylie,  2  Ch.  (95)  116.  By  s.  24  of  the 
Wills  Act,  1837,  a  will  is  made  to  speak  from  the  death  of  the  testator. 

(s)  17  Ch.  Uiv.  454. 

(<)  Re  tSkakesptar,  30  Ch.  D.  16U ;  ^twjdon  v.  Lee,  1  Q.  B.  (91)  C61. 
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Separation 
deed. 


"  Separate 
property." 


^r/^ 


The  words  "  or  otherwise  "  in  s.  1  (2)  of  the  Act  of  1882, 
show  that  the  liability  of  a  married  woman  under  that  Act 
is  not  confined  to  contracts  or  torts,  and  that  it  may  exist 
independently  of  any  intention  on  her  part,  (m) 

It  was  held  before  the  Act  of  1893  came  into  operation 
that  the  property  to  which  a  married  woman  was  entitled 
subject  to  a  restraint  on  anticipation  did  not,  on  her  hus- 
band's death,  become  subject  to  debts  contracted  by  her  in 
his  lifetime ;  (v)  and  that  the  fact  of  her  obtaining  a  pro- 
tection order  in  consequence  of  his  desertion,  did  not  render 
such  property  liable  to  debts  contracted  afterwards,  (w) 

Where  a  married  woman  has  separate  property  subject  to 
a  restraint  on  anticipation,  the  restraint  applies  not  only  to 
future  income,  but  also  to  income  which  has  accrued  due  at 
the  time  of  the  judgment,  and  has  not  been  paid  to  her ; 
and  therefore  such  income  cannot,  in  either  case,  be  made 
available  in  execution  upon  a  judgment  against  her.  (x) 

If  a  married  woman  fails  to  satisfy  a  judgment  debt  to 
which  she  has  been  made  liable  under  s.  1  of  either  of  the 
two  Acts,  she  cannot  be  committed  to  prison  under  s.  5  of 
the  Debtors  Act,  1869  ;  (jf)  nor  can  a  bankruptcy  notice  be 
issued  against  her  in  respect  of  a  debt  incurred  by  her  in 
carrying  on  a  trade  separately  from  her  husband  ;  (z)  nor 
can  she  be  made  a  bankrupt  in  respect  of  a  trade  which  is 
wholly  or  partially  under  her  husband's  control,  (a) 

Since  the  Married  Women's  Property  Act,  1882,  the 
interpolation  of  a  trustee  is  not  essential  to  the  validity  of  a 
separation  deed,  (fe) 

(w)  Whiitaker  v.  Kershaw,  45  Ch.  Div.  327.  Upon  the  question  what 
is  separate  property  liable  to  satisfy  the  obligations  of  a  married  woman, 
see  Re  Feacock,  10  Ch.  D.  490  ;  Ex  parte  Gilchrist,  17  Q.  B.  Div.  521  ; 
Beckett  V.  Tasker,  19  Q.  B.  D.  7 ;  Be  Onslow,  39  Ch.  D.  H22. 

(d)  Pelton  V.  Harriion,  2  Q.  B.  (91)  422 ;  and  see  Bird  v.  Barstow,  1 
Q.  B.  (92)  94. 

(w)  Hill  V.  Cooper,  2  Q.  B.  (93)  85 :  see  also  Stoqdon  v.  Lee,  1  Q.  B. 
(91)  661,  C.  A. ;  Leah  v.  Driffield,  24  Q.  B.  D.  98.  In  the  last  case  the 
defendant  had  been  married  before  1882,  at  the  date  of  the  contract  had 
only  property  subject  to  restraint  on  anticipation,  and  had  afterwards 
been  divorced. 

(x)  Loftus  V.  Eeriot,  2  Q.  B.  (95)  212,  followin":  Hood-Barrs  v.  Cath- 
cart,  2  Q.  B.  (94)  559.  In  Fitzgihbon  v.  Blake,  3  Ir.  Ch.  Rep.  330,  it  was 
held  by  the  Irish  Court  long  before  the  Acts,  tliat  in  such  a  case  the 
creditor's  right  was  limitefl  to  any  arrears  of  income  due  at  the  time 
when  the  engagement  was  entered  into. 

(?/)  Scott  V.  Morlcy,  20  Q.  B.  Div.  120. 

(2)  Be  Lynes,  2  Q.  B.  (93)  113;  Be  Hewett,  1  Q.  B.  (P5)  328. 

(a)  Re  Helshy,  63  L.  J.  Q.  B.  261. 

(6)  Sweet  v.  S.,  1  Q.  B.  (95)  12. 


THE  ACTS   OF  1882   AND   1893.  1)51 

In  a  case  before  Lord  Cottenham,  (c)  a  fund  in  Court  was  Release  of 
subiect  to  a  trust  for  a  husband  and  wife  for  their  lives  ^■*'y'^'**'^°f 

.      ,  ,  .     ,  ,     .  interest  U 


aiy 
_.  .  to 

successively,  with  remainder  to  their  son  absolutely.  The  wife. 
husband  and  son  surrendered  and  released  their  respective 
intere-sts  to  the  wife,  for  the  purpose  of  giving  her  an 
absolute  interest,  which  she  was  to  assign  to  the  son.  His 
Lordship  refused  to  order  the  fund  to  be  paid  out  of  Court ; 
but  in  a  recent  case  before  Kekewich,  J.,  (d)  where  certain 
funds  were  to  be  held  in  trust  to  pay  the  income  to  a  woman 
married  after  1882  for  her  life,  for  her  separate  use,  and  as 
to  the  capital  for  such  persons  as  she  should  by  will  appoint, 
and  in  default  of  appointment  for  her  executors,  administra- 
tors or  assigns,  it  was  held  that  by  virtue  of  ss.  1  and  2  of 
the  Act  of  1882,  the  life  interest  and  the  interest  in  reversion 
were  alike  limited  to  the  separate  use  of  the  married  woman, 
and  that  on  her  releasing  her  power,  she  would  be  absolutely 
entitled  to  the  fund. 

Before  the  Act  of  1882,  property  appointed  by  a  married  Property 

woman's  will  in    favour  of  volunteers,  whether    under    a  '"^PP"'"  ^     y 

'  _       will. 

general  testamentary  power,  or  a  general  power  to  appoint 
by  deed  or  will,  did  not  constitute  assets  to  satisfy  her 
general  engagements  ;  (e)  unless  the  obligation  had  been  Fraud  by 
incurred  by  means  of  fraud,  e.g.,  by  representing  herself  to  ™^''^''*"* 
be  a  single  woman.  (/)  This,  it  will  be  observed,  has  now 
been  altered  by  s.  4  of  that  Act ;  (</)  and  it  is  not  essential, 
in  order  that  this  section  may  apply,  that  the  appointor 
should  have  had  any  separate  estate  at  the  time  when  she 
entered  into  the  engagement.  (/*) 

S.  5  of  the  Act  of  1882  has  been  treated  of  in  a  former  Property  in 
part  of  this  work  ;  (^)  but  a  somewhat  recent  case  (/)  under  ['^1'^'^*'°° 
that  section  should  be  here  noticed.     A.,  a  woman  married  comins^  into 
before  1882,  made  her  will  in  1889,  without  her  husband's  possession 
knowledge,  and  thereby  gave  all    her  property  to  her  two  ' 
nephews  therein  named,  and  appointed  the  plaintiff  her  sole 

(c)   WhiWe  V.  Henning,  2  Ph.  731. 

id)  He  Davenport.  1  Ch.  (95)  361. 

(e)  Compare  London,  etc.  Bk.  v.  Lempriere,  L.  R.  4  P.  C.  594,  with  Re 
Eadings,  35  Ch.  Div.  100 ;  Re  Roper,  39  Ch.  D.  489  ;  and  see  Hodges  v. 
if.,  20  Oh.  D.  749 ;  also  supra,  p.  256. 

(/)  Vaughan  v.  Vanderstegen,  2  Dr.  363;  Hobday  v.  Feterg,  28  B.  354; 
and  see  supra,  p.  742,  n.  (a). 

(g)  Re  Parkin,  3  Ch.  (92)  510. 

(h)  Re  Ann,  1  Ch.  (94)  549. 

(i)  Supra,  j).  21. 

ij)  Re  I'arsons,  45  Ch.  D.  51. 
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executor.  At  the  date  of  the  will  she  was  entitled  to  a 
share  of  a  sum  of  £1600,  as  one  of  an  artificial  class  of 
persons  who  would,  in  the  events  which  had  happened,  have 
heen  the  next  of  kin  of  a  testator,  B.,  if  he  had  died  in 
1886,  though  he  in  fact  died  in  1879.  The  surviving  hus- 
band of  A.  claimed  the  share,  on  the  ground  that  the  title 
thereto  had  accrued  before  the  commencement  of  the  Act  of 
1882,  namely,  at  the  death  of  the  testator  in  1879.  It  was 
held  that  up  to  1886  A.  had  only  a  spes  successionis  in  the 
share,  that  she  had  acquired  her  interest  in  the  share  after 
1882,  namely  in  1886,  and  that  it  passed  by  her  will,  to  the 
exclusion  of  her  husband.  It  is  very  respectfully  submitted 
that  A.  acquired  a  contingent  interest  in  the  share  in  ques- 
tion on  the  death  of  the  testator  in  1879,  and  not  a 
mere  sj)es  successionis.  Of  course  a  person  who  would  be 
next  of  kin  of  a  living  person,  were  he  immediately  to  die, 
has  only  a  sjyes  successionis  during  the  life  of  the  propositus. 
Why  so  ?  Not  merely  because  the  former  or  his  repre- 
sentatives may  take  nothing,  if  he  die  before  the  latter, 
but  because  the  propositus  can,  by  will  or  otherwise, 
create  an  interest  or  interests  which  would  defeat  the 
spes  successionis.  This  cannot  happen  after  the  death  of  the 
propositus,  (h) 
Security  for  A  married  woman  suing  alone  under  the  Act  of  1882,  and 

'^°''  *■  without   either   her  husband   or   a   next  friend,  cannot   be 

ordered  to  find  security  for  costs,  thoiigh  she  have  no 
separate  estate  or  other  means  of  paying,  if  unsuccessful.  (I) 
But  she  can  be  ko  ordered,  if  she  sue  by  a  next  friend  in 
poor  or  insolvent  circumstances ;  and  proceedings  will  be 
stayed  until  such  security  be  forthcoming,  (w) 

In  cases  not  within  the  Act  of  1882,  (w)  when  a  married 
woman  obtains  an  order  to  sue  without  her  husband  or  a 
next  friend,  or  to  defend  separately  from  her  husband,  the 
rule  as  to  whether  she  must  give  security  fur  costs  is  the 
same  as  in  the  ordinary  cases  of  security  for  costs  of  appeal, 
that  is  to  say,  if  it  is  made  to  appear  that  she  has  no  means 

(h)  See  Re  Bmupre,  21  L.  E.  Ir.  397. 
Onus  of  (0  Be  Isaac,  .^0  Cli.  Div.  418. 

proving  (in)  lie  Thompson,  38  Ch.  Div.  317;    Wiltm  v.  HHI,  2  D.  M.  &  G.  807; 

poverty,  &c.       Macann  v  B^rradaile,  37  L.  J.  Cli.  124.     The  onus  of  proving  poverty  or 
insolvency,  is  upon  the  defendant  applying  for  the  stcurity :  Giacomitti 
V.  Prodgers,  21  W   R.  282. 
(>i)  See  supra,  p.  21. 


PRACTICE  AND   PARTIES.  953 

of  paying  them,  she  must  give  security,  (o)  The  Court  has 
a  judicial  discretion  to  direct  secui  ity  for  costs  in  such  cases 
to  be  given  at  any  time,  (p  ) 

Ui3on  the  death  of  a  married  woman  intestate,  her  real  Devolution 
estate   will   go   to   her   heir   subject  to  the   same   right  to  "g.^^j'^gg^.^'^g^'^^j 
curtesy  as  it  would  have  been  before  the  passing  of  the  Act  intestacy  ; — 
of  1882.  (5)  ^^^^'^^^y- 

The  separate  personal  estate  of  a  married  woman  will  Personal 
now,  upon,  her  death,  and  in  absence  of  any  disposition  estate. 
thereof  by  her,  pass,  as  before  the  Act  of  1882,  to  her 
husband  in  case  he  should  survive  her ;  (r)  but  subject  to 
lier  debts,  (s)  If  the  property  be  in  possession,  as  in  the 
case  of  bank  notes  or  leaseholds,  the  husband  will  be  entitled 
thereto  jure  mariti ;  (t)  but  as  to  choses  in  action,  a  legal 
personal  representative  must  first  be  constituted.  If  she 
died  intestate,  the  husband  will  be  entitled  to  take  out 
administration  to  her  estate.  But  if  she  make  a  will 
appointing  executors,  and  without  having  disposed  of  the 
beneficial  interest,  then  though  those  executors  will  be 
entitled  to  prove  the  will,  tbey  must,  after  payment  of  her 
debts,  etc.,  hold  the  undisposed  of  surplus  in  trust  for  the 
surviving  husband,  (u) 


Section  HI. — Practice  and  Parties. 

Where    application    is    made   under    section    17    of    the  0. 4(3. 
Married    Women's   Property   Act,   1882,  particulars   of  the  |^- 1-. 
question  to  be  submitted  to  the  decision  of  the  Court  shall  ^^^  "'"  '"^' 
be  filed,  and  thereupon  a  summons  shall  be  issued  according  Form  316,  App. 
to  the  form   in  the  Appendix,  and  the  same  fee  shall   be 
taken  as  upon  the  entry  of  a  plaint;    and  all  subsequent 

(o)  Brown  v.  North,  9  Q.  B.  Div.  52 ;  Noel  v.  N.,  13  Ch.  D.  510 ;  aud  Costs  of 
see  supra,  p.  223,  as  to  costs  of  appeal.  appeal. 

(  J})  Mariano  v.  Mann,  14  Ch.  Div.  419. 

((/)  Hope  V.  H.,  2  Ch.  (92)  336. 

(r)  lie  Lambert,  39  Ch.  D.  626. 

is)  Surman  v.  Wharton,  1  Q.  B.  (91)  491. 

(0  lb. 

{u)  Smart  v.  Tranter,  13  Ch.  Div.  587.     As  to  the  power  of  a  Judge  of  Order  binding 
the  Chancery  Division  to  make  au  order  to  bind   a   married  woman's  separate 
interest  for  her  benefit,  notwithstanding  restraint    on    anticipation,  see  estate ; — 
s.  39  of  the  ConveyaTicing  Act,  1881  (c.  41)  ;  Hodges  v.  H,  20  Cli.  D.  749 ;  Conv.  Act, 
lie  Little,  36  Ch.  Div.  701 ;  40  Ch.  Div.  418  ;  lie  Milner,  3  Ch.  (91)  517  ;  1881,  s.  39. 
He  IS.,  \V.  N.  (93)  127. 
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0.  23,  r.  la. 


proceedings  shall  be  had  as  if  the  proceeding  had  been 
commenced  by  the  entry  of  a  plaint,  and  the  proceeding 
shall  be  deemed  to  be  a  plaint. 

The  Judge  shall  direct  upon  what  scale  the  costs  of  the 
proceeding  shall  be  taxed. 

Where  an  action  is  commenced  in  the  County  Court  to 
enforce  a  mere  money  demand  (which  by  s.  56  of  the  C.  C. 
Act,  1888,  must  not  exceed  £50)  against  the  separate  estate 
of  a  married  woman,  it  is  not  now  necessary  to  make  parties 
thereto  the  trustees  in  whom  the  separate  property  is 
vested ;  {v)  because  the  judgment  will,  in  such  case,  be 
pronounced  without  prejudice  to  any  claim  by  the  trustee — 
i.e.,  for  costs  or  otherwise.  (?«)  But  the  trustees  are  necessary 
parties  for  the  decision  of  any  question  between  husband 
and  wife  under  s.  17  of  the  Act  of  1882  above  set 
forth. 

The  evidence  in  support  of  and  in  opposition  to  an 
ap2>lication  under  s.  17  will  in  general  be  taken  orally,  (a?) 

The  usual  form  of  judgment  for  payment  of  a  sum  of 
money  by  a  married  woman  in  a  case  within  the  Act  of  1882 
directs  that  "  execution  upon  this  judgment  be  limited  to 
the  separate  property  of  the  Defendant  {the  married  looman) 
not  subject  to  any  restriction  against  anticipation  unless  by 
reason  of  s.  19  of  the  Married  Women's  Property  Act,  1882, 
such  property  shall  be  liable  to  execution  notwithstanding 
such  restriction."  (y)  Similar  words  to  these  have  been 
omitted  by  the  Chancery  Eegistrars  in  the  case  of  a  judg- 
ment for  a  defendant's  costs,  since  the  Act  of  1893  ;  but  in 
a  recent  case  (z)  Chitty,  J.,  directed  that  instead  of  any  such 
omission,  there  should  be  added  a  direction  that  "  the 
Defendants  (names)  be  at  liberty  to  apply  as  to  enforcing 
payment  of  the  said  costs  when  taxed,  out  of  any  property 
of  the  Plaintiff  which  is  subject  to  restiaint  on  anticipation, 
and  otherwise  as  they  may  be  advised."  This  is  in  accord- 
ance with  0.  23,  r.  la,  of  the  C.  C.  Kules  of  1895,  to  which 
the  reader  is  referred,  (a) 


(v)  Davies  v.  Jenkins,  6  Ch.  D.  728  ;  but  bee  dictum  of  Cotton,  L.J.,  in 
Atwood  V.  Chichester,  3  Q.  B.  Div.  725. 

(w)  Collett  V.  Dickenson,  11  Ch.  D.  690. 

Ix)  See  supra,  p.  161.  As  to  the  transfer  of  tlie  proccediugu  into  tlie 
High  Court,  sen  supra,  p.  231,  and  n.  (k)  supra.,  p.  9H0. 

(?/)  Scott  V.  Morleij,  20  Q.  B.  Div.  132;  Form  34,  App. 

(2)  Davies  v.  Treharris,  tic.  Co.,  W.  N.  (91)  198. 

(/()  See  Precedent  2,  infra,  p.  956. 
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TRECEDENTS. 

1.  Particulars  under  0.  46,  r.  1. 

In  the  Matter  of  a  Question  between  C  B., 
the  wife  of  A.  B.,  as  Applicant,  and  the  said 
A.  B.  and  the  —  Banking  Co.  Limited,  as 
Respondents,  as  to  the  title  to  the  sum  of  £ — . 

and 

In    the    Matter    of    the    Married    Women's 

Property  Act,  1882. 

Particulars  of  Question  for  the  decision  of  the  Court. 

1.  The  above  named  Applicant  C.  B.  is  the  Wife  of  the  Pages  944-948, 
above    named    A.    B.,   having    been    married    to    him    on  ^^^'  ^^'^• 

the  — 18—. 

2.  The  Applicant  is,  under  and  by  virtue  of  the  Will  of 
her  deceased  Father  X.  Y.,  (dated  the  —  18 — ,  and  proved 
on  the  —  18 — ,  in  the  —  Registry  of  the  Probate  Division  of 
Her  Majesty's  High  Court  of  Justice)  entitled  to  the  net 
income  of  the  residuary  real  and  personal  estate  of  the  said 
X.  Y.,  for  her  life  for  her  separate  use,  without  power  of 
anticipation. 

3.  On  the  —  18 —  the  said  A.  B.,  at  the  request  of  the  said 
C.  B.,  agreed  to  place  on  a  deposit  account  in  her  name,  and 
for  her  benefit,  in  the  —  Branch  Bank  of  the  above-mentioned 
Banking  Company,  the  sum  of  £ —  cash,  which  she  had 
saved  out  of  her  income  as  tenant  for  life  under  the  said 
Will ;  and  the  said  C.  B.  then  handed  the  same  sum  of  £ — 
to  the  said  A.  B.  for  that  purpose  accordingly. 

4.  The  said  A.  B.,  in  breach  of  the  said  agreement,  placed 
the  said  sum  of  £ —  on  a  deposit  account  at  the  said  Branch 
Bank  in  his  own  name,  and  the  same  sum  with  some  interest 
thereon  is  still  standing  to  that  account. 

5.  The  said  A.  B.  now  alleges  that  the  said  sum  of  £ — - 
and  interest  belong  to  himself  absolutely,  and  for  his  own 
benefit. 

The  Applicant  claims — 

1.  A  declaration  that  she  is  absolutely  entitled  to 
the  said  sum  of  £ —  and  interest,  for  her  separate 
use  ;  and  an  order  for  payment  thereof  to  her 
accordingly. 

2.  Costs  against  the  said  A.  B. 
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2.  Order  corresponding  to  No.  1. 

*.  .       .  . 

Pages  944-948.      This  Application  coming  on  to  be  heard  this  day  before 

this  Court,  and  upon  hearing,  etc.  (see  supra,  jy.  402,  No.  66), 
This  Court  doth  declare  that  the  Applicant  C.  B.,  is  abso- 
lutely entitled  to  the  sum  of  £ — ,  in   her  said  Particulars 
mentioned,  and   the   interest  thereon,  for   her  separate  use 
[ichere  the  circumstances  so  require,  say,  for  her  life  for  her 
.separate  use,  -without  power  of  anticipation,  or  as  may  he']  ; 
And  it  is  ordered  that  it  be  referred  to  the  Eegihtrar  of  this 
Court  to  tax  the  co>ts    of  the    Applicant    and   of   the   Re- 
spondents the  —  Banking  Co.  Limited,  of  this  Application  ; 
And  it  is  ordered  that  the  Respondents  the  —  Banking  Co. 
Limited  be  at  liberty  to   retain  the  amount  of  their  said 
costs  out  of  the  said  sum  of  £ —  now  in  their  hands,  and  tlie 
interest  thereon  ;  and  the  Registrar  is  to  certify  the  balance 
t)f  the  same  sum  and  interest  after  payment  of  such  costs  ; 
And  it  is  ordered  that  the  Respondents  the  —  Banking  Co. 
Limited  do   pay   the  balance   of  the  said  snm   of  £ —  and 
interest    into    Court   for   the   use    of  the   Applicant    C.  B., 
within  fourteen  days  after  the  taxation  of  the  said  costs ;  (b) 
And  it  is  ordered  that  the  Respondent  A.  B.  do,  within  the 
time  aforesaid,  pay  into  Court,  for  the  use  of  the  Applicant 
C.  B.,  a  sum  of  money  equal   to  the  amount  hereinbefore 
directed  to  be  retained  by  the  said  —  Banking  Co.  Limited, 
for  their  costs,  and  do  also  within  the  time  afuresaid,  pay 
the  Applicant's  co.>ts  of  this  Application  as  taxed.     If  the, 
decision  he  in  favour  of  the  husband,  say  This  Court  being  of 
02>inion  that  the  said  A.  B.  is  absolutely  entitled  to  the  said 
sum  of  £ —  and  interest,  doth  order  that  this  Application  do 
stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed  by 
the  Registrar,  and  paid  into  Court  by  the  said  C.  B.  out  of 
her   separate   property,  if  any,  and   not  otherwise,  within 
fourteen  days  afttr  taxation  ;  And  it  is  ordered  that  execu- 
tion hereon   be  limited  to  the  separate  property  of  the  said 
C  B.  not  subject   to  any  restriction    against   anticipation, 
unless    by   reason   of   section    19  of  the    Married    Women's 
Property  Act  1882,  the  property  shall  be  liable  to  execution, 
notwithstanding    such   restriction ;    And    either  of  the  Re- 
spondents A.  B.  and  the  - —  Banking  Co.  Limited  is  or  are 
to  be  at  liberty  to  apply,  under  section  2   of  the   Married 
Women's   Act,    181)3,  as  to  enforcing  payment  of  the  said 
costs,  when  taxed,  out   of  any  property  of  the  said   C.   B. 
which  is  subject  to  restraint  on  anticipation,  and  otherwise 
as  he  or  they  may  be  advised. 

(h)  The  wording  of  s.  17  appears  to  be  wide  enough  to  empower  tlie 
Court  to  make  aii  order  for  payruent  or  transfer  of  any  fund  iu  diypute ; 
but  there  ia  uo  decisiou  on  the  point. 
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3.  Appointment  of  Neiv  Trustees  of  Moneys  payable  under 
Policy  of  Assurance  ;  s.  11  of  the  Act  of  1882. 

In  the  Matter  of  the  Trusts  of  a  Policy  of 
Assurance  on  the  life  of  X.  Y.  deceased,  effected 
in  the  —  Assurance  Co.  No.  — ,  dated  the 
—  18—. 

and 

In   the    Matter   of    the    Mariied    Women's 
Property  Act,  1882. 

Upon  the  Petition,  etc.,  this  Court  doth  hereby  appoint 
A.  B.,  of,  etc.,  and  C.  D.,  of,  etc.,  Trustees  for  the  purpose  of 
receiving  from  the  —  Assurance  Co.  the  sum  of  £ — ,  bonuses, 
and  other  moneys  payable  under  the  Policy  effected  in  that 
Office  on  the  life  of  the  said  X.  Y.,  dated  the  —  18 — ,  and 
numbered  — ;  And  it  is  ordered  that  the  costs  of  the 
Petitioners  and  Kespondents  of  the  said  Petition  be  taxed 
and  paid  out  of  the  said  Policy  moneys  when  received ;  see 
Be  Davi'es,  1  Ch.  (92)  90. 
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Tlie  numbers  in  square  brackets  refer  to  Forms  and  Precedents. 

ABANDONED  MOTION,  82. 

ABATEMENT.     See  Annuities,  Change  of  Parties,  Legacies. 

ABSTRACT  OF  TITLE,  361,  [363-365],  368.     See  Vendok  and  Purchaser. 

ACCOUNT, 
accountant,  power  to  refer  to,  348. 
additional,  182,  [331],  333,  334,  348,  375,  [407],  833,  n. 
affidavits  in  support  of,  334,  [339]. 
allowances,  349. 
application  for,  826,  n. 

—  executors,  etc.,  to  bring  in,  [344]. 
appropriation  of  payments,  499. 
binding  on  accounting  party,  346. 
books  prima  facie  evidence,  349. 
copy  of  to  be  supplied,  346. 

costs  of,  382,  n.,  [397]. 

cross-examination  on,  348. 

evidence  as  to,  74,  159,  324,  326,  331. 

—  on  taking,  [334-339],  346,  347,  348,  n. 
executors  or  trustees,  against,  [402-406,  410,  518]. 

—  failure  to  bring  in,  201,  344. 
form  and  notice  of,  [342,  343]. 
interest,  of,  182,  Add. 
interlocutory  order  on,  90,  91,  403,  n. 
judge,  taking  opinion  ot,  348. 

leave,  not  to  be  prosecuted  without,  285,  [403]. 

making  out  and  verifying,  334,  347. 

notice  of  leaving  in  Chambers,  [343J. 

objections  to,  and  surcharge,  346,  [347,  823,  837]. 

order  for,  service  of,  under  0.  3,  r.  24.. 91,  326-331. 

—  settling,  81. 
particulars  of  claim  fir,  42. 

parties  to  attend  on  taking,  333,  541. 

power  to  order  without  administration,  284,  285. 

practice,  etc.,  on  taking,  90,  324,  326,  333,  334,  n.,  343,  344,  346,  348. 

pjreliminary,  74,  90,  91. 

refusal,  etc.,  to  render,  [344],  382,  384,  [391,  396,  409],  483. 

separate,  carrying  over  fund  to,  [429,  431,  908,  911]. 

setting  aside,  etc.,  748,  n.,  823,  [839]. 

settled  or  stated,  [523J,  580,  823,  [837]. 
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ACCOVt^T— continued. 
stay,  order  to,  305,  618,  n. 
submission  to,  [516,  633]. 

surchargiiici  and  falsifyiu-,  346,  [347],  823,  [837]. 
tune  tor  bringing  in,  extending,  343,  344. 
trial,  hearing  of  application  tor,  treated  as,  'Jl,  [403]. 

—  when  directed  at  or  alter,  90,  n.,  182,  Add. 
unnecessary,  costs,  etc.,  90,  n.,  183. 
vouching  of,  237,  345,  346,  Add.  349. 

ACCUMULATION,  TRUSTS  FOR,  ETC.,  488,  Add.,  489,  Add.,  922. 
interest  in  case  of,  496. 

ACQUIESCENCE,  508,  [519],  667,  Add.,  755,  756,  789,  790.     See  Laches. 

ACTION,  leave  to  institute,  313,  [411]. 

ADMINISTRATION,    237-438.       See    Accouxt,    Advertisements,    Assets, 
Concurrent   Actions,  Creditor's   Action,   Debts,   Executor,   Inquiry,  Locke 
King's  Act,  Sale  by  the  Court,  Staying  Proceedings. 
accouuts  and  inquiries,  90,  91,  285,  [403-410]. 

—  not  to  be  prosecuted  without  leave,  285,  [403]. 
affidavits  verifying  accounts,  etc.,  [335-339]. 
bankruptcy,  jurisdiction  in,  3,  Add. 

business,  carrying  on,  sale,  etc.,  275,  n.,  276,  Add.,  [412,  415,  416],  486,  n..  Add. 

—  remedies  of  creditors,  275,  n.,  276. 
class  inquiries,  379,  [410,  516,  908],  Add. 
construction,  decision  of  questions  of,  309. 

Costs,  176-178,  Add.,  243,  n..  Add.,  284,  285,  376-384,  Add. 

—  adverse  litigation,  542. 

—  charges  and  expenses  of  executors,  etc.     See  Trustee. 

—  class  inquiries,  etc.,  379. 

—  dealt  with  on  further  consideration,  383. 

—  defaulting  executor,  etc.,  377-379. 

—  discretion  of  Court,  376. 

—  dispute  as  to  amount  of  estate,  [383]. 

—  executors,  etc.,  of,  priority,  376,  381. 

—  heir,  etc.,  of,  377. 

—  incumbered  shares,  379,  [430,  546]. 

—  mixed  fund,  258,  259,  377,  [428-430]. 

—  mortgagee,  action  by,  381,  n. 
consenting  to  sale,  380. 

—  order  for  payment  of,  how  far  final,  377,  n. 

—  overpaid  beneficiary,  381,  n. 

—  parties  attending  proceedings,  332,  333,  381. 

—  Probate  Division,  contest  in,  378. 

—  proving  debt,  of,  etc.,  355,  A^/d. 
■ —  real  estate,  in  case  of,  377,  Add. 

—  share,  legacy,  etc.,  379. 

—  solicitor  and  client,  380. 

—  title,  party  having  no,  381. 

—  trial,  when  dealt  with  at,  384. 

—  unnecessary  or  improper  action,  380-382,  Add. 
county  court  in  which  action  for,  to  be  commenced,  309. 
creditor,  action  by,  [384-387,  402-405,  426-428]. 

—  grant  of,  to,  253. 

deceased  executor,  claim  against,  287,  [389,  390,  409]. 
Decretal  Orders,  312-314,  333,  334,  [402-411]. 
defendants'  statements,  [39G-39ili. 
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ADMINISTRATION— con^«me(^. 
evidence  in  action  for,  158,  n.,  159,  182. 
further  consideration,  406,  n.,  407,  n.,  [426-430,  908]. 
injunction  in  action  for,  310,  [393,  399,  417,  418]. 
insolvent  estate,  of,  3,  n.,  262-264. 
intestate's  estate,  [384,  385,  388,  402,  407,  426-428]. 
judi^ment  for,  an  indemnity  to  executors,  etc.,  282.     See  Decretal  Order. 

—  effect  of,  generally,  312-314,  333,  334. 

—  not  now  a  matter  of  right,  284,  285. 
jurisdiction,  2,  3,  5,  10,  237. 

legatee's  action,  [389-398,  408-411,  428-430]. 

Limitation,  Statutes  of,  267-269,  277,  [398]. 

lis  pendens,  243,  n. 

married  woman's  estate,  [386]. 

outstanding  personal  estate,  getting  in,  281,  [436],  476. 

partial,  under  0.  6,  r.  6  ..284,  [394,  411]. 

particulars  of  claim,  [384-396]. 

parties,  286-290,  298,  326,  328,  393,  n.,  394,  n.,  802,  870,  n.     See  Change  of 

—  to  be  served  with  judgment  for,  289,  326-329,  331,  n.,  333. 
partner,  deceased,  802,  828,  833,  n.,  [842]. 

payment  into  Court,  284,  310-312,  Add.,  328,  [418,  419],  832. 

practice  up  to  trial,  309. 

■ —  subsequently  to  trial,  324,  et  seq. 

proceedings  against  persons  not  parties,  313. 

questions  arising  in,  decision  of,  283,  [394,  411]. 

receiver,  appointment  of,  310,  313,  [392,  399,  400,  401,  417,  418,  422]. 

remainderman,  etc.,  action  by,  285. 

sale  of  real  estate,  inquiry  as  to,  [415]. 

testator's  real  and  personal  estate,  [384-395,  402-411,  428,  429]. 

wilful  default,  action  charging,  281,  333,  334,  [391,  396,  409,  410],  482,  491,  n. 

ADMINISTRATOR.     See  Execdtor. 
part  payment  by,  269. 
powers  of,  249,  275-286. 

ADVANCEMENT.     See  Infant. 
declaration  as  to,  [413],  912,  [935]. 
inquiry  as  to,  [413]. 
resulting  trust,  or,  466 

ADVERTISEMENTS, 
claimants  other  than  creditors,  for,  [351]. 

creditors,  for,  278,  282,  325,  n.,  326,  n.,  329,  349-351,  [350,  397]. 
heirs,  next  of  kin,  etc.,  for,  326,  329,  346,  n.,  349-351. 
legatees  and  annuitants,  for,  345,  349-351. 
sale,  of,  363. 

AFFIDAVIT.     See  Accounts,  Children,  Class,  Inquiry. 
accounts  and  inquiries,  in  answer  to,  [334-339]. 
administration  accounts,  etc.,  verifying,  etc.,  334,  [335-342]. 
auctioneer,  of  fitness  of,  [358,  n.]. 

—  lots  and  reserved  biddings,  [361,  n.] 
conditional  contract,  on  aj^plication  to  confirm,  [369]. 
copy,  proving  correctness  of,  160,  [335,  n.,  722]. 
cross-examination  on,  84,  130,  163,  n.,  173. 

debt,  to  prove,  [354]. 

deed,  verifying  execution  of,  [354,  721]. 

documents,  as  to,  127,  [137-139].     See  Discovery. 
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AFFIDAVIT— rr>H/mMer;. 

engrossment,  verifying,  [722]. 

equitable  execution,  on  application  for,  [191]. 

executors,  etc.,  of,  as  to  claims  against  estdte,  etc,  [339,  352], 

exhibits  to,  16-'-!,  Add. 

form  and  preparation  of,  etc.,  161-163. 

guardian,  ad  litem,  on  application  for,  [54-58]. 

heirship  and  next  of  kin,  proving,  156,  [335-339] 

injunction  and  receiver,  on  application  for,  [191,  400,  401]. 

interrogatories,  in  answer  to,  [123,  124,  774],     See  Discovery. 

objection  to,  161,  162. 

office  copies  of,  81. 

receiver,  fitness  of,  [401]. 

settlement,  of  no,  etc.,  339,  n.,  [401,  402]. 

survevor,  as  to  repairs,  etc.,  [630]. 

transfer  of  action,  etc.,  [229,  231]. 

trial,  wlien  alhjued  to  be  used  at,  161. 

Trustee  Act,  1893,  under,  872,  [903]. 

unsoundness  of  mind,  [57]. 

withdrawal  of,  not  allowed,  163,  n. 

AFFIDAVIT  OF  SERVICE,  165,  Add.,  344. 

AFTER-ACQUIRED  PROPERTY.     See  Covenant. 

AGENT.     See  Executor,  Fiduciary  Relation,  Fbaup,  Power  of  Attorsev. 
contract  with,  71,  695,  737. 
estate,  authority  of,  658,  n. 
iudemnitv  liy  principal,  71,  695,  [725], 
liable  only  to  his  principal,  496,  Add. 
misrepresentation  by,  739,  758. 
mixing  up  principal's  money  with  his  own,  498. 
])arol  appointment  of,  440,  Add.,  658. 
party  to  action,  when,  440,  496,  695,  758, 
jjrofit  made  by,  468,  Add. 
ratification  of  authority  of,  658. 
selling  his  own  property,  750. 
solicitor,  etc.,  sale  by  the  Court,  359. 

AGREEMENT.     See  Agent,  Contract,  Vendor  anh  1'urohabeh. 
to  settle  property,  446-453.     See  Covenant,  Trust. 

AMENDMENT, 
abandonment  of  part  of  pluiitifTs  claim,  97,  n. 
appeal  from,  order  ae  to,  100,  210,  n. 
application  for  leave  to  amend,  96. 
costs  of,  98. 
defence,  of,  97,  311,  n, 
injunction  or  notice,  effect  on,  84. 
particulars  of  claim,  etc..  of,  97-100,  Add.,  688,  n. 
parties,  as  to,  92-96,  610,  n. 
trinl,  at,  93,  n. 

ANNUAL  RESTS,  495,  580,  581,  Add.,  6L4,  [6  16]. 

ANNUITY,  269-271.     <S'ee  Legacy. 
arrears  of,  interest  on,  269. 
assets  insufficient  to  pay,  263,  271,  [430]. 
capital  ciiarged  on,  when,  271,  n.,  [413], 
—  value  of,  right  to  receive,  270. 
duty  and  income  tax,  when  free  of,  268,  u..  Add. 
investment  to  provide  for,  etc.,  270,  Add. 

3  Q 
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Al^^m'VY— continued. 
life,  for,  or  i)erpetual,  269. 
Limitation,  Statutes  of,  268,  269. 
list  of  aunuities  for  use  in  Chambers,  345,  n. 
realty  charged  with,  251,  269,  271,  n. 
sale  of  property,  subject  to,  251,  271,  n.,  Add. 
widow  not  entitled  to  preference,  271,  n. 

APPEAL,  205-224.     See  New  Trial. 
abandonment  and  withdrawal  of,  214,  218,  n. 
affidavit  objected  to,  162,  n. 
agreement  not  to,  208. 
bankrupt,  etc.,  by,  222,  n.,  308,  n. 
consent  order,  etc.,  209,  Add. 
costs,  for,  right  to,  177,  208,  209,  221. 

—  of,  218,  n.,  220,  221,  Add. 

—  security  for,  [222-224],  Add. 
County  Court,  from,  limited,  205-209. 
cross,  212,  [213]. 

death  of  party  after  notice  of,  300. 

discretion,  matters  of,  208. 

Divisional  Court,  to,  209. 

entry  of,  time  for,  etc.,  214,  218. 

evidence  not  called  for  in  Court  below,  178,  184. 

—  objected  to,  etc.,  note  of,  173,  203,  n. 
final,  when  decision  is,  209. 

forrad  pauperis,  222,  n.,  Add. 

fresh  evidence  on,  210,  n. 

interlocutory  order  nut  appealed  from,  210. 

judge's  notes  and  evidence  on,  173,  205,  206,  211. 

judgment  of  Appeal  Court,  deposit  of  in  County  Court,  219. 

leave  to,  209,  n.,  219,  n.,  328. 

misdirection,  rejection  of  evidence,  etc.,  204,  n.,  210,  n. 

notice  of,  parties  to,  etc.,  211-213,  [212]. 

powers  of  Court  on,  210. 

questions  not  raised  in  Court  below,  207. 

rules  and  practice  as  to,  209,  210. 

stay  of  proceedings,  pending,  216,  217,  [730]. 

time  for,  extending,  etc.,  211,  215,  216,  218,  Add. 

APPEARANCE,  none  in  County  Court,  52,  332. 

APPLICATION,  MOTION,  73,  74.     See  Notice  of  Application,  Notice  of 
Motion. 

abandoned,  costs,  81. 
adjournment  of,  82,  83. 
directions,  for,  [31,  n]. 
ex  parte,  [54,  123,  136],  431,  n.,  [615]. 

—  not  allowed  after  notice,  82. 
guardian  ad  litem,  for,  [54]. 
interrogatories,  leave  to  deliver,  [123]. 
practice  as  to  interlocutory,  73-75. 
reserve,  right  to,  81. 

trial,  hearing  of  treated  as,  [403,  n.],  418,  n. 

APPOINTMENT.     See  Power,  Trustee  Act,  1893,  s.  42. 
APPORTIONMENT  OF  INCOME,  [432]. 
APPROPRIATION  OF  PAYMENTS,  499,  Add.,  805,  n. 
"APPURTENANCES,"  672,  n. 
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ARBITRATION,  673,  821.     See  Specific  Performance. 
injunction  to  restrain,  825,  [843]. 
judiie,  ]iower  of,  to  refer  to,  16B,  n. 
sta,y  of  proceedino:s  pendini^,  824,  825,  Add.,  [843-845], 

ASSETS,  239-243.     See  Debts. 
admission  of,  282,  310,  311,  [397,  404,  409,  420]. 
conversion  of,  281,  476,  Add.,  485. 
debts,  order  of  application  for,  254,  273,  [394,  395,  411]. 
— ^-priority  of,  wiiere  legal,  243. 
discretion  of  executors,  etc.,  as  to,  254. 
foUowincr,  277,  278,  283. 

injunction  against  dealing  with,  [393,  399,  400,  417,  418]. 
le^al  and  equitable.  239-244,  253-255. 
raarslialling  of,  271-275,  Add. 
retainer  of  debt  out  of,  251-253,  Add. 

ASSIGNMENT.     See  Trust. 
subject  to  equities,  60,  n. 

ATTACHMENT,  192-202.     See  Contempt,  Execution,  Trustee. 

AT'l'ACHMENT  OP  DEBTS,  186,  189. 

ATTENDING  PROCEEDIN'  iS,  326,  329-333.     See  Parties. 

ATTORNMENT,  [551],  571,  572,  Add,  [640]. 

AUCTION.     See  Sale  by  the  Court. 
certificate  of  result  of  sale,  [367]. 
Chief  Clerk,  before,  or  by  tender,  359,  n. 

AUCTIONEER, 
affidavit  of,  as  to  lotting  and  reserved  biddings,  [3G1]. 

—  of  fitness  of,  [358,  n.]. 
appointment  of,  357,  363. 
iustructions  to,  [365]. 
remuneration  of,  363,  373,  473. 

BALANCE  ORDER,  244,  n. 

BANK.     See  Inspection  of  Documents. 
of  England,  authority  to  apply  to,  484,  Add. 
]iarty  to  action  for  injunction,  etc.,  [393,  417,  418,  955,  956]. 
policy  money,  power  to  receive,  480. 
registered  public  officer  of,  300,  393,  n.,  [420]. 

BANKRUPTCY.     See  Fraudulent  Settlement. 
actions  which  trustee  may  maintain,  307,  n. 
bankrupt  executor,  trustee,  etc.,  308,  313,  314,  499,  n.,  860,  n. 

—  laws,  fraud  on,  445,  n. 

—  plaintiff,  when  liable  for  costs,  309,  n. 
■ —  vendor,  etc.,  684,  n. 

court  in  which  transaction  should  be  impeached,  460. 

deceased  insolvent,  3,  n.,  243,  n.,  290,  Add. 

defence  of,  53. 

fraud,  liability  incurred  by,  307,  n. 

fraudulent  preference,  459,  n..  Add. 

gift  until,  459,  460,  Add. 

injunction,  appeal  by  bankrupt,  308,  n. 

legatee,  of,  266,  n. 

mortgaged  property,  sale  of,  599,  n. 

order  and  disposition,  472,  n.,  Add.,  561,  n.,  Add. 

party  of,  292,  294,  296,  n.,  307,  309. 

preferential  payments  in,  243,  n. 

proceedings,  evidence  of,  152,  n. 

3  Q  2 
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BA^U\JVrCY—continned. 
set  off  ill,  60,  Add. 
stay  of  proceed  111  <zs  on,  309,  Add. 
trust  for  bankrupt,  459,  460. 
trustee  in,  296,  n.,  298,  307,  460,  509,  n..  Add. 

—  Acf,  1888.. 509,  Add. 

—  action  by,  308. 

—  costs  of,  179,  473,  Add. 
when  liable  for,  220,  n.,  308. 

—  disclaimer  by,  684,  n. 

—  following  trust  funds  against,  500.    • 

—  judgment  by  default  against,  308. 

—  mortgage  of  fund  in  Court,  priority,  594. 

—  redemption  by,  566. 

undischarged  bankrupt,  status  of,  307,  308. 
voluntary  settlement,  etc.,  457-459,  Add. 

"BARR  TRUSTED,"  948,  n. 

BENEFICIARY.     See  Administration,  Breach  of  Trust,  Legatee. 

BID,  LEAVE  TO,  359,  360,  n.,  529,  [551,  636,  715],  750,  [837].     See  Sale  by 
THE  Court. 

BILL  OF  EXCHANGE,  PROMISSORY  NOTE, 
gift  of,  449,  n. 

injunction  against  negociating,  759,  [765,  778,  779]. 
interest  on,  354,  n. 
partner,  signed  on  behalf  of,  801. 
proof  of  debt  due  on,  [354,  n.]. 

BILL  OF  KALE,  proof  ol  debt  due  on,  355,  n. 

BILLS  OF  SALE  ACTS,  559,  Add.,  572,  n..  Add.,  573,  n.,  Add.,  605,  n. 

BRKACH  OF  TRUST,  489-498.     See  Limitation. 
acquiescence,  278,  494. 
bank,  depositing  money  in,  491. 

beneficial  interest  of  trustee  committing,  493,  Add.,  496,  497. 
beneficiary  concurring  in,  etc.,  494,  Add.,  497,  Add. 
contiibuiion  to  make  good,  72,  [399],  492,  493,  Add.,  [526]. 
conversion  of  trust  property,  469,  498,  499,  515,  518,  523. 
control,  putting  property  out  of,  492. 
costs,  382,  489,  n.,  [522]. 
co-trustee,  by,  491,  492,  Add. 
covenant  to  indemnify  against,  494,  n. 
defence  to  claim  for,  [398],  497. 
impounding  interest  of  beneficiary  to  make  good,  [398],  494,  Add.,  497,  Add., 

498,  Add.,  [519]. 
indemnity  against,  72,  293,  n.,  [399],  492-494,  Add. 
inquiries  as  lo,  [518,  520,  526]. 
interest  on  money  lost  by,  etc.,  494-^96,  Add. 
investment,  as  to,  [396,  414],  474-478,  492,  Add.,  [513,  518-521]. 
joint  and  several  liability  for,  492,  Add.,  [518-520,  522]. 
judgments,  etc.,  [517-526]. 
jurisdiction  of  County  Court  in  cases  of,  5. 

leaving  estate,  etc.,  outstanding,  281,  334,  n.,  [391,  396,  409,  410],  476,  Add.,  491. 
lien  for  money  misapplied,  etc.,  [515,  521,  523],  601. 
loan,  improper,  475,  n  ,  476,  Add. 
married  woman,  by,  494,  948,  n. 

mixing  up  trust  money,  498,  499,  Add.,  [515,  518,  523]. 
new  trustees,  etc.,  power  to  sue  old  for,  478,  491,  n. 
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BREACH  OF  1VJ59>'V— continued. 
ouinioii  of  Court  as  to,  481,  Add. 
particulars  in  cases  of,  38,  [392-394,  512-516]. 
parties  to  action,  14,  n.,  288,  n.,  492,  n  ,  4y(-),  Add. 
primary  and  secondary  liability,  491,  n.,  [518,  522]. 
remedies  lor,  494-498,  Add. 
retirement  to  facilitate,  493. 

solicitor  or  agent,  liability  of,  293,  n.,  [399],  493,  Add.,  496,  Add. 
specialty  debt,  created  by,  when,  41.'3. 
trade,  trust  money  employed  in,  495,  [515,  523]. 
trifling,  489. 

trustee's  death,  after,  489. 
wrongful  conversion,  498,  499,  [518,  521]. 

BUILDING  SOCIETY,     tiee  Mortgage. 
arbitration,  587,  n. 
borrowing  powers  of,  587,  784,  n. 
County  Court  jurisdiction  to  wind  up,  6,  12. 
directors  of,  liabilities,  469,  n. 
incorporation  and  rules,  evidence  of,  151,  n. 
power  of  investment,  475,  Add. 
rules  of,  588,  n..  Add. 
withdrawing  members,  588,  Add. 

BUSINESS,     iiee  Executor,  Mortgage. 
fraudulent  sale  of,  738,  n.,  [764,  766,  778,  779]. 
pui chase  of,  etc.,  658,  n.,  [726],  797,  807,  n.,  813,  820,  821,  [839]. 
receiver  and  manager  of,  [412,  640,  764,  766,  778,  779]^  828-831,  [843  844]. 
rL-m-indermen,  etc,  right  to  profits,  etc.,  486,  Add.,  487,  n. 
trust,  money  employed  in,  495,  [515,  518,  523],  804. 
vendor  of,  solicitmg  customers,  etc.,  808,  Add. 

CALLS  ON  StlARES. 
indemnity  against,  472,  n.,  655,  [709,  718].     See  Indemkity. 

CANCELLATION.     6'ee  Fraud,  Mistake,  etc. 
agreement,  ndsiepresentation,  674,  675,  678,  [710,  725,  729],  731. 
—  mistake,  etc.,  on  ground  of,  659,  731,  786. 
costs,  733,  760. 

fraudulent  deeds,  gifts,  etc.,  setting  aside,  732,  751,  754,  [761-768,  775-783]. 
rectification,  optiou  for,  785,  n.,  [795]. 
settlement,  etc.,  partly  set  aside,  746,  n. 

CAPITA,  gift_per,  486,  Add. 

CAPITAL.     See  Partnership. 
distinguished  from  income,  [413]. 

CAR  HI  AGE  OF  PROCEEDINGS,  299,  n.,  314,  n.,  319-323,  [425],  541. 

CARRYING  OVER  FUND  IN  COURT,  [429,431,908,911]. 

CERTIFICATE  OF  REGISTRAR,  373,  [374],  Add. 

CERTIORARI,  [232,  233]. 

CESTUI  QUE  TRUST.     >See  Breach  of  Trust,  Legatee. 

CHAMBERS,  PROCEEDINGS  IN,  324-374.  See  Account,  Administration, 
Chief  Clerk,  Classification  Order,  Payment  into  Court,  Sale  by  the 
Court. 

accounts  and  inquiries  under  judgment,  90,  326,  333,  334,  n.,  343,  344,  346,  348. 
adjournment  to  judge  from,  325,  n.,  348. 
affidavits  and  other  evidence  in,  etc.,  325,  326,  [334-343]. 
judgment,  etc.,  copy  of,  for  use  in,  325,  n. 
parties  to  attend  in,  326,  327,  333. 
reii,istrar's  certificate,  373,  [374],  Add.. 
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CHAMBERS,  PROCEEDINGS  I'S—continyed. 
return  of  summons  to  proceed  on,  325,  326,  et  seq.,  3G0. 
service  of  judgment,  327. 

CHANGE  OF  PARTIES,  92-96,  290-309. 
abated  suit,  discharge  of  proceedings,  etc.,  291. 
abatement,  etc.,  under  old  and  new  practice,  291-293. 
accounting  party,  death  of,  291,  298,  [419J. 
affidavit  on  application,  297. 

allegations  in  order  on,  297,  298,  300,  305,  [420-422]. 
amendment  instead  of  order  to  continue,  292,  293,  Add.,  301. 
appeal,  death  pending,  300. 

assignment  or  conveyance,  ^en Jen ^e  lite,  296,  297,  301,  308. 
bankruptcy,  annulment  of,  298. 

—  of  party,  292,  294,  29«,  n.,  297,  307-309,  Add. 

—  of  plaintiff,  stay  of  proceedings  on,  309,  Add. 
bindiuiT,  when  order  becomes,  304,  305. 

birth  of  child,  291,  298,  302,  [420]. 

common  order  on,  when  and  how  obtained,  291,  n.,  296,  297,  300,  304. 

conduct  of  proceedings  alter  order,  299,  n. 

confirmation  of  proceedings,  291. 

consolidated  actions,  in,  299. 

convict,  administrator,  etc.,  of,  300,  n. 

costs,  liability  of  person  applying  for  order,  etc.,  301,  309,  n. 

—  revivor  for,  304. 

counterclainiing  defendant,  death  of,  303. 
death  of  person  absolutely  entitled,  293. 
defendant,  death  of,  296,  298,  [419]. 

—  when  entitled  to  order  to  carry  on,  295,  298,  308. 
delay  in  applying  for  order,  303. 

discharge  of  order  on,  304,  305,  307. 

failure  to  appear  at  trial,  303,  308. 

garnishee  order,  judgment  creditor,  299. 

intermediate  proceedings,  when  new  party  bound  by,  291,  301,  302. 

judgment,  after,  295,  296. 

lunacy  of  party,  297,  298. 

lunatic,  recovery  of,  297,  n..  Add. 

marriage  of  female,  301. 

notice  of  change  in  ijlaintifPs  title,  etc.,  294. 

party  served,  death  of,  etc.,  299. 

plaintiff,  death  of,  290,  292,  296-300,  303,  n.,  304,  n.,  [419]. 

receiving  order  against  party,  308,  Add. 

registered  officer  of  bank,  death,  etc.,  of,  300,  [420]. 

supplemental  action,  when  necessary,  302. 

solicitor  cannot  obtain  order,  304. 

tenant  for  life,  death  of,  293,  Add.,  303,  n.,  684. 

tenant  in  tail,  birth  or  death  of,  302,  303. 

title  of  action  after  order,  306,  307. 

tort,  action  of,  293. 

transmission  of  interest  or  liability,  292-295,  Add.,  307. 

—  to  jDerson  already  before  Court,  303. 
trustee  in  bankruptcy,  death  of,  296,  n. 
joining,  95. 

new,  298. 

will  of  deceased  party  in  dispute,  299. 

—  proved  alter  uutiun  cnmnienced,  297-290. 
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CHArEL,  TRUSTEES  OF,  494. 

CHARGE,  601,  602.     *S'ee  Debts,  Legacy,  Solicitor. 
County  Court  juns<diction  to  enforc,  2. 
for  purchase-money  of  real  estate,  [521]. 
how  created,  enforced,  etc.,  6)1-603,  [521,  650-653]. 
judgment,  liJO,  n.,  [521,  650-653]. 
keeping  alive,  582,  583,  Add. 
particulars  of  claim  to  enforce,  [625-627,  Add.'l. 
])avini:  expenses,  etc  ,  for,  602,  [635,  650,  651]. 
volunteer,  iu  favour  of,  449,  u. 

CHARGING  ORDER,  318,  370,  n.,  593.  602,  Add. 

CHARITABLE  TRUSTS,  7,  Add.,  11,  440-443,  Add.,  475,  869.     ^ee  Tro\-tee 
Act,  1893,  Trustee  Act,  1893,  s.  42. 

CHARITY,  no  marshalling  in  favour  of,  274. 

CHARITY  COMMISSIONERS, 
powers  of,  7,  Add.,  895. 
proceedings  of,  evidence,  152,  n. 

CHATTELS,  gift  of,  448.     See  Mortgage. 

CHEQUE,  injunction  against  drawing,  eic,  [842]. 

CHIEF  CLERK,  powers  of,  3,  324,  n. 

CHIEF     CLERK'S    CERTIFICATE.       See    Administration,     Registrar's 
Certificate. 

CHILDREN.     See  Class,  Infant,  Marriage  Consideration. 
affidavit  as  to,  [335-339]. 
inquiry  as  to,  379,  [410,  516,  908],  Add. 
purchase  in  name  of  child,  466,  [514,  524]. 
trust  for,  453,  463,  n.,  486,  Add.,  488,  Add. 

CHOSE  IN   ACTION.     See  Mortgage,  Trustee  Act,  1893,  Trustee   Act, 
1893,  s.  42. 
assignment  of,  59,  60,  892. 

CLASS, 
affidavit  in  answer  to  class  inquiry,  [335-339]. 
appointment  of  person  to  represent,  15,  16,  329,  330,  Add. 
distribution  of  fund  amonu',  [392,  410,  428,  908]. 
gift  to,  392,  n.,  486,  Add.,  488,  Add. 
inquiry  as  to,  379,  [410,  516,  908],  Add. 

CLASSIFICATION  ORDER,  330,  n.,  332. 

CLAYTON'S  CASE,  rule  in,  499,  Add. 

COLLATERAL  AGREEMENT,  146,  659,  n. 

COLLATERAL  RELATIONS,  trust  for,  452. 

COMMITTAL.     See  Contempt,  Execution. 

COMPANIES  ACTS. 
County  Court  jurisdiction  under,  6,  12. 
depositions  under  s.  115  of  1862  Act,  130,  Add. 

COMPANIES  CLAUSES  ACTS,  449,  n. 

COMPANY,  252.     See  Corporation,  Directors. 
auditors  of,  754,  Add. 
balance  order,  244,  n. 
blank  transfer  of  shares  in,  588,  n.,  Add. 
costs  of  liquidator,  179,  Add. 
fraudulent  sale  to,  etc.,  751-754,  Add.,  Ibl,  n. 
incorporation  ot,  etc.,  evidence,  151,  n. 
lien  of,  on  shares,  582,  596. 

liquidation,  in,  staying  creditor's  action,  315,  n.,  [316]. 
mortgages  to  and  by,  559,  n.,  Add. 
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COMPANY — contimied. 
payment  of  dividends  out  of  capital,  etc.,  468,  n. 
private,  debts  of  promoter,  752,  n.,  Add. 
teceiver  and  manager,  573,  n..  Add.,  830,  n.,  Add. 
removal  from  register  of,  741,  n..  Add. 
sale  to,  751-754,  Add. 
shares  in,  mortgage  of,  584,  585,  n.,  593. 
—  purchase  of,  655,  [709,  718j. 
xmdertaking  as  to  damages  b*',  [417,  n.]. 
unregistered,  power  to  sell,  684,  n. 

COMPROMISE, 
approval  of  under  0.  6,  r,  6  . .  284,  481. 
entered  into  by  mistake,  481,  Add, 
infant,  etc.,  when  interested,  20. 

CONCURRENT  ACTIONS,  318-323,  Add.    See  Petition. 
appeal  from  order  in  respect  of,  322. 
costs,  320,  321,  n.,  423,  n.,  424,  n. 
oijS  action  chargine  wilful  default,  etc.,  822,  323. 
payment  of  plaintiff's  debt,  321,  Add. 
staying  proceediuiis  after  judgment  in  one  action,  318-323,  [424,  425]. 

CONDITIONAL  CONTRACT  Oil  PURCHASE,  284,  368,  [369,  Add.,  643,  550], 
665,  657,  n..  Add.     See  Affidavit,  Specific  Pekformanck. 

CONDITIONS  OF  SALE,  [363,  364],  678,  681,  699.     See  Specific  Peefobm- 
ANCE,  Vendor  and  Purchaser. 

CONDUCT  OF  ACTION,  ETC.,  299,  n.,  314,  n.,  319-323,  [425],  .541. 
costs  of  person  deprived  of,  333. 

CONDUCT  OE  SALE,  359,  380,  n.,  [405,  547],  601.     See  Sale  by  the  Coukt. 

CONFERENCE,  when  costs  of  allowed  in  County  Court,  176,  n, 

CONPIHMATION,  755.     See  Release. 

CONSENT  ORDER,  181,  209,  [5^6]. 

CONSIDERATION,  failure  of,  786,  u. 
ilh^gal,  etc.,  146,  444,  732,  n. 
what  sufficient  to  support  settlement,  463,  Add. 

CONSOLIDATION  OP  ACTIONS,  319,  322,  [424^. 

CONSTRUCTION,  when  questions  of  dealt  wiih,  309,  330,  375, 

CONSTRUCTIVE  NOTICE,  251,  457,  501-504,  Add.,  585,  679,  680. 

CONSTRUCTIVE  TRUST,  237,  208,  467-469,  Add.,  [514,  524],  694,  860. 
Statutes  of  Limitation,  application  to,  268. 

Contempt  OP  court,     See  execution.  Transfer  of  Actions. 
apology  for,  199,  [202,  n.]. 
appeal  from  order  inflicting  tine,  207. 
commit,  power  to,  4,  195,  et  spq. 
corporation  or  company,  by,  418,  n. 
costs  of,  201,  202, 

couise  to  prevent  imprisonment.  198,  201,  n. 
discharge  from  custody,  200-202, 
impeding  course  of  justice,  etc,  197,  n.,  199. 
purging,  201,  202 

CONTINtiENT  INTEREST,  etc.,  922,  952. 

CONTINGENT    PAYMENTS,  263,  266-268,  Add.,  355,  n,,  487,  n.,  923,  n. 
See  Tenant  for  Life. 

CONTRACT.    See  Affidavit,  Specific  Performance,  Vendor  and  Purchaser. 
collateral,  146,  639,  n. 

conditional,  [369,  543,  550],  665,  657,  n.,  Add. 
Corporation,  by,  658,  n,,  661,  n.,  667,  n. 
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CONTRACT— CO?/ </ji(/e(/, 
correspondence,  etc.,  referring  to  formal,  657,  n..  Add, 
'inquiry  as  to  testator's,  [415]. 
mutuality,  657,  Add. 

offer  withdrawn,  etc.,  657,  n.,  821,  n.,  833,  n. 
trade,  iu  restraint  of,  738,  [766,  779],  808,  809,  n. 
milawful,  etc.,  444,  445,  Add.,  732,  n. 
variation,  etc.,  of,  146,  659. 

CONTRIBU'llUN.    See  Indemnity,  Surety. 
appeal  from  order  as  to,  70. 
co-defendant,  trustee,  etc.,  71,  72,  492,  493. 
costs  in  cases  of,  70-72. 
judgment  for,  [718,  725]. 
notice  of  claim  tor,  [399],  695,  696. 
practice,  etc.,  as  to,  66-72,  Add.,  96. 

CONVERSION.     See  Tenant  For  Life. 
allowing  property  to  remain  unsold,  etc.,  485,  n.,  530,  n.,  Add. 
constructive,  464,  465,  530,  n.,  665,  Add.,  809. 
deceased  vendor  having  no  title,  etc.,  695,  n. 
enjoyiijent  in  specie,  or,  485-487,  Add. 
executor,  etc.,  duty  of,  to  convert,  281,  476. 
option  to  purchase,  exercise  of,  665,  n..  Add.,  695,  n. 
partiiion,  persons  under  disability,  530,  531,  n.,  Add. 
power  to  postpone,  485-487,  Add. 
property  ot  wasting  nature.     See  Tenant  for  Life. 
trust  fi.r,  258,  259^  [392-394,  410],  485. 
trustees,  duty  to  convert,  281,  476,  Add.,  485-487,  Add, 
wrongful,  498,  [518,  521]. 

CONVEYANCE.     ^Ve  Peeb,  Trust. 
light  of  purchaser  to,  369.  [372]. 
settlement  of,  by  judge,  356,  [545],  647,  n.,  702,  n. 

CONVEYANCING  COUNSEL,  356,  359,  362,  700. 

CONVICT,  administrator  of  property  of,  300,  n. 

CO-PAI!CENERS,  859. 

COPYHOLD.     See  Trustee  Act,  1893. 
Act  of  1.S94..471,  694. 
awards,  etc.,  evidence,  151,  n.,  152,  n. 
entrancijisement  of,  682,  n. 
fines  on  admission,  etc.,  864,  n. 
trust  and  mortgaged  estati-s,  devolution  of,  471,  566. 

CORPORATION,  contempt  ot  Court  by,  418,  n. 
contract  by,  658,  n.,  661,  n.,  667,  n. 
County  Court  Action  auainst,  11. 

CORPUS.     See  Income. 

COSTS,  176-180,  Add.,  243,  Add.,  255,  285,  n.,  304,  305.     See  Conduct  of 
Action,  Executor,  Solicitor,  Trustee,  Witness.     Also  Contents,  xi.-xv, 
accounts  requind  by  beneficiaiy,  382,  n. 
apportionment  of  between  two  funds,  etc.,  [429,  546]. 
balance  ot  fund  after  payment  of,  to  be  certified,  [426,  n.,  841]. 
Chambers,  of  attending  in,  332,  3  :;3. 
concurrent  jurisdiction  in  cases  of,  6. 
Counsel,  fees  to,  in  County  Court,  176,  n.,  Add. 
counterclaim,  o*,  65,  66 
delay  in  Action,  180,  Add. 
demand  befure  Action,  etc.,  36,  51. 
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COSTS — continued. 
tlisclainiiri'j:  defendant's,  620,  [629,  630]. 
discretion  as  to,  177,  208,  209. 
evidence  not  entered,  184. 
final,  how  far  order  for  payment  is,  377,  n. 
fraud,  charges  ot  not  proved,  38,  99,  221,  7H0. 
fund  in  Court,  payment  out  of,  [429-432,  435]. 
general  rules  as  to,  176-180,  Add.,  208,  n. 
incumbered  shares,  379,  [430],  542,  Add.,  [546]. 
infant,  17-20,  56,  [519]. 

jurisdiction,  where  County  Court  has  no,  7,  43,  n.,  Add. 
liquidation,  company  in,  179,  Add. 
misconduct  of  successful  party,  177-179,  542. 
models,  etc.,  176. 
mortgage  to  raise,  [428]. 

mortgagee,  of,  176-179,  208,  n.,  617-621,  Add.,  [639],  616,  n. 
parties  served  with  judo;ment,  332,  333,  381. 
]>anper  party,  180,  n.,  222,  n.,  Add. 
primary  and  secondaiy  liability  tor,  382,  [522,  730,  n.]. 
priority  ot,  179,  Add.,  380,  381. 
jiroceedings  taken  with  leave  of  Court,  314. 
])rolixity,  etc.,  35,  900. 

refunding  and  disallowing,  180,  Add.,  221,  n..  Add.,  377,  472,  n.,  484,  Add. 
representative  case,  179. 

reservation  of  till  further  consideration,  383,  [726,  837]. 
sale  and  realisation  of  property,  of,  176,  380,  [430],  618,  Add. 
scientific  evidence,  etc.,  176,  n.,  [546]. 
set-off  as  to,  178,  n..  Add.,  [546,  645,  730]. 
shares  out  of,  375,  n.,  379. 
solicitor  and  client,  176,  208,  n.,  542,  n. 
surcharge  of,  347. 

taxation  of,  176,  n..  Add ,  304,  n.,  [418]. 
title,  party  having  no,  381. 

trial,  etc.,  when  to  be  dealt  with  at,  376,  378,  837,  n. 

trustee,  etc.,  charges  and  expenses  of,  176-179,  208,  n.,  378-384,  472,  Add.,  483. 
unfounded  charges,  704. 
unnecessary  evidence,  of,  158,  159,  376. 

—  parties,  13,  15,  n.,  19. 

wrong  Coiu-t,  proceedings  taken  in,  7,  228. 

COUNSEL.     >See  Conveyancing  Counsel,  Costs. 
advice  of,  472,  479,  484. 
notice  of  employment  of,  33. 

—  to,  notice  to  client,  501,  502. 
power  to  compromise,  481,  Add. 

COUNTERCLAIM,  58-66,  Add.,  167,  171,  [717,  725,  730].     See  Payment  into 
Court. 

costs  of,  65,  66. 

garnishee  order  against  person  entitled  to,  186,  n. 
judgment  on,  172,  [725]. 
may  proceed  though  action  discontinued,  172. 
non-appearance  at  trial  of  defendant,  167. 
})arties  to,  13,  n. 
third  party,  etc.,  by,  70,  Add. 

COUNTY  COURT  DISTRICTS,  9,  10. 

COURT  iu  which  County  Court  action,  etc.,  to  be  commenced,  9-12. 
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COURT  KOLLS,  inspection  of,  133. 

COVENANT.     Ste  Restraint  of  Trade. 
for  title,  etc.,  672,  n..  Add.,  673,  n.,  Add. 
notice  of,  679,  680,  742. 
to  leave  property  by  will,  453,  n. 
to  settle  after-acquired  property,  481,  n.,  [523,  Add.,  525]. 

—  property,  450,  451,  453,  n.,  454,  n.,  458. 

CREDITOR.     See  Secured  Creditor,  Staying  PuocEKniKGS. 
busine."S  carried  ou  by  executors,  etc.,  275,  276. 
discovery,  right  to,  123,  n. 
judgment,  242,  299,  318,  [652,  844,  845]. 
liberty  to  attend  proceedinjis,  327,  331,  n.,  [407]. 
2iroof,  wheia  required  to  givo,  351,  355. 
settlement,  etc.,  in  fraud  i-f,  456-461,  [407,  770-775,  782]. 
staying  actions  by,  314-318,  [423J.     See  Concurrent  Actions. 
trust  for  benefit  of,  455,  465. 

CREDITOR'S    ACTION.     See    Account,   Administration,   Adverti.  ements, 

account's,  etc.,  243,  [339,  342,  n.,  402-407,  426-428]. 

adjudication,  etc.,  on  claims  of  creditors,  329,  331. 

costs  of,  334,  n.,  380. 

deceased  executor,  etc.,  claim  against,  287,  [389,  390,  409]. 

decretal  orders  in,  [402-405]. 

discontinuance  of,  286. 

further  consideration,  orders  on,  [426-429]. 

leave  for  plaintiff  to  sue  in  name  of  executor,  etc.,  314. 

mortgagee,  action  by,  323,  n.,  [387,  406]. 

l)articulars  of  claim,  [384-387]. 

parties  to,  286-288,  327,  331. 

payment  of  plaintiff's  debt,  321,  Add.,  [404]. 

—  of  sums  under  £10,  427,  n. 

plaintiff  must  prove  his  debt  in  Chambers,  350,  n. 
real  estate  included,  286,  [385,  386],  770,  n. 
rents,  account  of,  243,  [405]. 

CROWN, 
debts,  242,  243. 
escheati'd  estates,  debts,  etc  ,  567,  n.,  863,  n. 

CUSTODY  OF  CHILDREN  ACT,  1891.. 9 14. 

CUSTODY  OF  INFANTS  ACT,  1873.  .912,  937,  n. 

DAMAGES.     See  Specific  Performance. 
assessed  at  trial,  [717,  782]. 

—  to  date  of  certificate,  688,  u. 
costs,  688,  705. 

inquiry  as  to,  78,  n.,  [717,  726,  729,  780,  781,  840]. 
jurisdiction  to  award,  687. 
liquidated  or  penalty,  6"'8,  n.,  Add. 

DEATH   DUTIES,  429,  n.,  451,  n..  Add.,  682,  n..  Add. 

DEBENTURES,  559,  Add.,  573,  n..  Add.,  574,  n.  Add.,  684,  n..  Add. 
remedy  for  enforcing,  573,  n.,  Add.,  648,  n.,  830,  n..  Add. 
right  to  inspect  deed  to  secure,  582. 

^DEBTOHS  ACTS.     /See  Execution. 
attachment  under,  [196],  504-507,  Add. 
effect  of  bankruptcy  on  liability  to,  199. 
means  of  avoiding  imprisonment,  198,  201,  n. 

DEBTS.     >S'ee  Assets,  Creuitok,  Creditor's  Action. 
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DEBTS— cow ![  J// ?ie(/. 
account  of,  344,  345,  [402-405,  407,  408].     See  Creditok'8  Action. 
adjudication  on,  329,  331. 

adniiiiistiation  judgment,  paynient  of,  after,  312,  n. 
admission,  payment  of  on,  [404]. 
affidavit  of  claimant  to  prove,  [354],  355. 

executor  as  to,  [352]. 

agent  to  collect,  281,  480. 

apportionment  on  deticiency  of  assets,  [427]. 

charge  of,  245-202,  255. 

claim  alter  time  fixed,  355. 

Contingent  liabilities,  263,  355,  n. 

contribution  of  assets  for  payment  of,  254,  [408,  411j. 

costs  of  proof  of,  355,  Add. 

cross-examination  of  claimant,  355, 

discretion  of  executor  as  to  payment  of,  254. 

evidence  of,  158,  n.,  276. 

gift  or  settlement  of,  449. 

heir,  etc.,  liability  for,  240,  243,  567,  n. 

interest  on,  354,  n. 

order  of  payment  of,  239,  240,  243. 

payment  of,  276,  277,  280,  312,  n.,  [404,  426-428]. 

per.-onal  estate,  exoneration  from,  256-258,  Add. 

preference,  right  of,  251. 

proof  of,  158,  n.,  350-355. 

purchaser,  enquiry  as  to,  250; 

release  of,  448. 

retainer  of,  by  heir,  executor,  etc.,  252,  Add.,  253,  266,  281,  n. 

specialty,  cieated  by  breach  of  trust,  493. 

trust  for  1  ayment  ot,  244. 

voluntary  covenant,  etc.,  to  pay,  244. 

DECEIT,  ACTION  OF,  740,  752,  [769,  781]. 

DhCLARATION,  evidence  on  Couri  making,  182,  n. 

DECREE,  DECRETAL  OKDEK.     5Ve  Judgment. 
definition,  182,  n. 

DEED.     ISee  Affidavit,  Convey akce,  Title  Deeds. 
evidence  on  construction  of,  157,  n. 
executed  by  some  parties  only,  788. 

judgment,  etc.,  directing  preparation  of,  356,  647,  n.,  702,  n. 
refusal  to  execute,  616,  702. 

DEEDS  OF  ARRANGEMENT  ACTS,  684,  n. 

DEFAULT  OF  PLEADING,  37,  n. 

DEFENCK.     See  Amendment. 
general  rules  as  to,  51-72. 
special,  52,  53,  [398]. 
statutory,  53. 
when  required  in  County  Court,  51-5.S. 

DEFENDANT'S   STATEMENTS,  51-53,  [396-399,  629,  630,  711-713,  771, 
773].     Si-e  Defence. 

DELAY.     See  Acquieschnce,  Laches. 

DELIVERY   UP  OF  DEEDS,  ETC.     ,See  Cancellation,  Fraud. 

DEMAND  BEFORE  ACTION,  35,  36,  61. 

DESCENT,  rules  of,  336,  n. 

DETERIORATION  OF  PROPERTY,  [717,  781,  n.]. 

DEVASTAVIT,  277.     Sec  Executok,  Limitation. 
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DEVASTAVIT— continued. 
by  married  woman,  301,  n.,  494,  948,  n. 

DEVISE.     See  Gift. 
ademption  of,  265,  n. 
inquiry  as  to  property  devised,  [552]. 
mortiiaged  and  trust  estates,  471,  Add. 
Statute  of  Fraudulent  Devises,  240. 

DEVISEE,  liability  of,  for  debts,  etc.,  243,  265,  n.,  266,  [411,  415]. 
power  to  sell,  243,  249. 

DIRECTIONS,  application  for,  [31,  n.],  67,  68,  73,  n.,  348,  n. 

DIREC  rORS,  fraudulent  prospectus  issued  by,  etc.,  740,  741,  n..  Add.,  [769,  781]. 
gifts  to,  751,  n. 

illicit  profits,  etc.,  by,  468,  n..  Add.,  469,  n.,  Add.,  508,  751-754. 
inquiry  into  conduct  of,  754,  n..  Add. 
issue  of  stock  by,  741,  n.,  [769,  781]. 
laches  as  to  claims  against,  757,  n. 
trustees,  when  to  be  treated  as,  468,  Add.,  469,  Add. 

DISABILITY,  persons  under,  compromise  or  consent  on  behalf  of,  20,  25,  [412, 
415]. 

DISCHARGE  of  judgment  or  order,  35,   198,  n.,  [199],  Add.,  304-307,  328, 
[420,  n.]. 

DISCLAIMER,  51,  260,  n.,  470,  Add.,  612,  620,  [629,  630,  8791. 

DISCONTINUANCE,  50,  286. 

DISCOVERY,     ^ee  Skparate  Estate. 
By  Interrogatories  and  generally,  101-139. 
accounts,  as  to,  106,  110,  [124]. 
action  for,  no  jurisdiction  in  County  Court,  102,  n. 
agent,  106,  118,  Add.,  127. 

—  matters  in  knowledge  of,  or  of  both  jiarties,  118,  Add. 
allowed,  when,  101-106,  Add.,  Ill,  Add.,  113,  lk;2. 
answer  to,  116-121,  [774]. 

—  husband  and  wife,  by,  122. 
appeal  from  order  for,  110,  n. 
application  lor,  103,  104,  [123]. 
Service  of,  104. 

attachment  for  disobedience  to  order  for,  134. 

corporation  or  company,  against,  103,  [123,  n.]. 

costs  of,  103,  123. 

defence,  before,  107,  111,  Add. 

documents,  as  to,  122. 

form  of,  103,  [772-774],  Add. 

farther  answer,  117,  123,  [125]. 

land,  action  for  recovery  of,  in,  104. 

lease,  V.  and  P.  Act,  1874..  107,  n. 

lunatic,  infant,  etc.,  against,  105. 

objecting  to,  mode  of,  109,  111,  [123,  124]. 

oppressive,  106,  122. 

oral  examination,  117,  [125]. 

order  for,  102,  104,  135,  n. 

particulars  m  nature  of,  108,  111,  Add. 

party  bound  to  answer  fully,  105,  117-120,  122. 

plaintifl",  from,  107,  109,  111. 

privilege,  lu3,  n.,  114-117,  Add.,  120,  [124]. 

purchaser,  bond  fide,  against,  104,  n. 

resisting,  grounds  for,  106,  et  seq.,  114-117,  Add. 
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DISCOVERY— coni;^■?^Me(^. 
resisting  criminate,  tendency  to,  112-114,  [124],  128. 

—  forfeiture,  penalty,  etc.,  112,  114,  [124]. 

—  irrelevancy,  109,  Add.,  112,  [124]. 

—  nature  of  discovery,  107. 

—  relating  only  to  case  of  opponent,  107. 
• —  title,  want  of,  106. 

s>  curity  for  costs  of,  3  34-136. 

third  party,  from,  105,  126,  n. 

time  for  answering,  117,  126,  n. 

trial,  use  of,  at,  121. 

Of  Documents.     8ee  Inspection  op  Docxtmknts. 

affidavit,  as  to,  form  of,  126,  127,  [136,  n.]. 

application  for,  [136]. 

claim  bv  creditor,  123,  n. 

contradiction,  etc.,  not  allowed,  130. 

costs  of,  128,  n.,  134-136. 

description  of  documents,  131,  n. 

further  affidavit,  130,  Add ,  131,  134,  n.,  [137,  138]. 

oranted,  when,  126-129,  135,  n. 

privilege,  129-134,  Add.,  [137]. 

resisting,  126,  129,  130,  131,  [137]. 

DISENTAILING  DEED,  684,  n..  Add.,  789,  [886],  Add. 

DISMISSAL  OP  ACTION,  ETC.,  50,  236,  Add.,  286,  [410,  725]. 
when  fresh  action  maim  aina hie,  168. 

DISPENSING  WITH  REPRESENTATIVE,  290,  Add.,  298. 

DISTRESS,  power  of,  571,  572,  n..  Add. 

DISTKIBUTION  OF  ESTATE,  375,  n.,  [428,  908]. 
defence  of,  [397]. 

DISTRIBUTION,  STATUTES  OF,  338,  n.,  [407,  416]. 
artificial  class  by  reference  to,  452,  n.,  952. 
settlements  and  advances  under,  [413]. 
"without  liavins:  been  married,"  452,  ii. 

DISTRINGAS,  WRIT  OF,  370,  n.,  484. 

DOCUMENTS.     See  Discovery,  Inspection. 
filine  of,  33. 

DOMIC IL,  inquiry  as  to,  [416].  ^ 

DONATIO NES  MORTIS  CAUSA,  446,  n.,  451,  n. 

DUTY,  estate,  429,  n.,  Add. 
foreign,  264,  n. 
legacy  and  succession,  268,  n.,  [429,  n.],  451,  Add.,  682,  Add.,  807,  n 

EASEMENTS,  43,  n..  Add.,  598,  n.,  672,  n. 

EDUCATION.     See  Infant,  Maintenance. 

EJECTMENT.     See  Recovery  of  Land. 

ELECTION,  927,  n..  Add. 
inquiry  as  to,  etc.,  [414]. 

ELEGIT,  WRIT  OF,  186,  188,  262. 

ENLARGEMENT  DEED,  683,  n. 

ENLAKGEMENT  OF  TIMF,  33. 

ENQ  U IR Y.     See  Inqu  i  ry. 

EQUITABLE  ASSIGNMENT,  60,  n.,  892. 

EQUITY  OP  REDEMPTION.     See  Mortgage,  Redemption. 

EQUITY  TO  SETTLEMENT.     .S'ee  Marrifd  Woman. 
amount  to  be  settled,  [433-435],  Add. 
priority  over  right  of  retainer,  266, 
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ESCROW,  146,  721,  n. 

ESTATE  DUTY,  429,  n..  Add. 

ESTATE  FOR  LIFE.     /See  Tenant  for  Life. 

ESTATE  TAIL.     See  Tenant  in  Tail. 

EVIDENCE,  140-165.     6'ee  Affidavit. 
account  books,  etc.,  contents  of,  142,  143,  349. 
accounts  and  inquiries,  on,  159,  [334-342]. 
Acts  of  Parliament,  records,  pleadings,  etc.,  150-153. 
administration,  will,  etc.,  155-157,  158,  n. 
admissibility  of  documents,  144. 
admissions,  121,  149,  158-161,  Add. 
affirmation,  141,  162,  n.,  163,  n. 
appeal,  fresh  on,  148,  210,  n. 
—  from  refusal  to  admit,  etc.,  148. 
bank  books,  157,  Add. 
best  required,  141,  Add. 
birth,  153-155,  [335-339]. 

Board  of  Agriculture,  instruments  issued  by,  152,  n. 
collateral  agreement,  of,  146,  659,  n. 
colonial  documents,  etc.,  154,  n.,  157,  n. 
commission  abroad,  etc.,  152,  n. 
common  to  all  parties,  158. 
confined  to  issue,  38,  140. 
consent  as  to  mode  of  taking,  25. 
consideration,  extrinsic,  146,  456,  462. 
contradict,  evidence  to — cross-examination,  etc.,  148,  170. 
copy,  affidavit,  etc.,  proving,  160,  [335,  n.]. 
cross-examination,  rules  as  to,  147-149. 
death,  of,  153-155,  [335-359]. 
de  bene  esse,  examination,  163-165. 
deceased  person,  claim  against  estate  of,  158,  n. 

declarations,  etc.,  of,  145,  607,  n. 

deed,  etc.,  execution  or  signature  of,  141,  142,  n.,  146. 

discrediting  one's  own  witness,  148. 

disputed  contents  of  instrument,  142. 

documentarv,  etc.,  official  seals,  government  officials,  departments,  etc.,  151,  Add., 

152,  154,''n. 
examiner,  refusal  to  answer  questions  before,  etc.,  147,  n.,  [1G5],  xldd.,  348. 
exhibits,  163,  n..  Add. 
ex  parte  application,  on,  78,  142,  n. 
lamily  bibles,  etc.,  155. 

foreign  law,  records,  etc.,  154,  n.,  157,  [416]. 
fraud,  illegality,  etc.,  140,  146. 
gift,  of,  after  donor's  death,  158,  n.,  446,  n.,  744,  n. 
handwriting,  of,  141. 
hearsay,  when  admissible,  144,  145. 
hostile  witness,  147,  149. 
infant  coming  of  age,  153,  n.,  901. 
interlocutory  applications  on,  74,  78,  144,  161. 
interrogatories,  answer  to,  121-123. 
judgments,  151. 

judicially  noticed,  matters  which  are,  150,  151,  n. 
leadmg  questions,  when  allowed,  147. 
letter,  posting  of,  160. 
—  written  without  prejudice,  51. 
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YNYDW!sVM— continued: 
lost  deed,  will,  etc.,  143,  u. 
marriage,  153-155,  Add.,  [335-339]. 
newspaper,  resolutions,  etc.,  published  in,  142. 
notice  to  admit,  and  to  produce,  159. 
office  copies,  etc.,  152. 
onus  probandi,  141,  Add. 

original,  when  to  be  produced,  etc.,  141-143,  160. 
other  actions,  etc.,  in,  152,  n. 
parish  registers,  144,  153-155  [335]. 
parol,  on  construction  of  instrument,  157. 
• —  to  prove  il legality,  fraud,  etc.,  146,  444,  456,  462. 
pedigree,  [336-339]. 
photograph,  picture,  etc,  131,  n.,  143,  n. 
practice  as  to,  158,  et  seq. 
previous  statements  of  witness,  149. 
professional  witness,  150,  176,  n.,  [546]. 
proper  custody,  documents  coming  out  of,  159,  n. 
putting  in,  173. 
rebutting,  surprise,  148,  170. 
receipt,  of,  146. 
records,  151,  152,  n.,  156. 
re-examination,  rules  as  to,  147. 
refreshing  memory — notes,  150,  Add. 
rejection  of,  note  of,  183. 
res  gestas,  145. 
res  inter  alios  acts;  140 

secondary,  when  admissible,  etc.,  143,  159,  160,  n. 
specific  performatice,  to  resist,  146,  658-660. 
subpoena  duces  tecum,  159,  n.,  161,  n.,  164,  n. 
tombstones,  inscriptions  on,  etc.,  143. 
trial,  at  and  before,  158,  159,  161,  163,  164. 
unnecessary,  costs,  158,  376. 
usage,  parol  evidence  of,  145,  Add. 
vexatious  questions,  147,  n. 
voir  dire,  examination  on,  143. 
voluminous  documents,  143,  Add. 
will,  156-158,  n. 

writing,  parol  evidence  to  contradict,  etc.,  143,  145,  146,  157,  n.,  160,  561. 
■ —  thirty  years  old,  150. 

EXCHANGE,  power  of,  533,  n. 

EXECUTION,   186-202,   Add.,   504-507.      See  Contempt,   Deed,  Judgment 
Creditor,  Partnership,  Specific  Performance. 
discovery  in  aid  of,  186. 
Equitable,  186-194,  Add.     See  Receiver. 

—  affidavit  on  application  for,  [191]. 

—  against  reversionary  property,  189,  n..  Add. 

—  order  for  appointment  of  receiver,  etc.,  [192-194,  845]. 
lunatic,  against,  89,  Add. 

partners,  against,  186,  809-811,  815,  [844,  845]. 

stay  of,  183,  216,  217,  314,  [730]. 

transfer  into  High  Court  for  purpose  of,  225,  n. 

Warrant  of  Attachment,  accounts,  failing  to  bring  in,  evidence,  etc.,  [344]. 

—  appeal,  right  of,  507. 

—  contempt  to  be  specified  in,  197. 
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EXECUTION— co>i<tttwef/. 
Warrant  of  attachment,  costs  of,  201,  202. 

—  costs  of,  201,  202 

—  course  to  avoid  enforcement  of,  201. 

—  discharge  from  custody,  200-202. 

—  distinction  between  attachment  and  committal,  197,  Add. 

—  evidence  on  application,  198,  202,  n. 

—  injunction  for  breach  of,  4,  195,  Add. 

—  non-payment  of  money,  [196],  197,  198,  504. 

—  practice  as  to,  195-202. 

—  service  of  application  for,  195,  196,  n.,  Add. 

—  setting  aside  for  irregularity,  [199],  Add. 
EXECUTION  OF  TEUSTS.     See  Trust,  Trustee. 

EXECUTOR.      See  Administration,  Affidavit,  Debts,  Fou.owiNa   Assets, 
Investment,  Legacy,  Trustee. 
advances  by,  inquiries  as  to,  [413,  414]. 
agent,  liability  for  acts  of,  279,  281,  496,  Add. 
appropriate  estate  in  specie,  power  to,  277,  Add.,  610,  n..  Add. 
balances  due  to  and  from,  310,  [414,  418,  419,  426],  497. 
bankrupt  executor,  313,  314,  378. 
beneficiaries,  etc.,  when  he  represents,  14,  287. 

business,  carrying  on,  275,  Add.,  276,  Add.,  [412,  415,  416,]  486,  n.,  Add. 
claims  by,  30. 

co-executor,  liability  for  acts  of,  277,  490. 
compound  debts,  compromise,  etc.,  power  to,  276,  n. 
constructive  trustee,  is  a,  237. 
conversion  of  estate  by,  275,  276,  Add.,  279-281, 
costs,  accounts,  neglect  to  furnish,  382,  [391,  396,  409,  410],  483. 

—  balance  due  from,  378,  379,  497. 

—  etc.,  of,  178,  376,  et  seq.     See  Trustee. 

County  Court  Action  for  administration,  has  no  power  to  commence,  287,  289. 

damages  by  and  against,  277,  n.,  293. 

deceased  executor,  etc.,  of,  287,  [389,  390,  409]. 

de  son  tort,  299. 

devastavit  by,  277. 

discretion  of,  254,  312,  313,  n. 

dispense  with  representative,  power  to,  290,  Add.,  298,  299,  612,  n. 

distribution  among  wrong  persons,  hability  for,  484. 

duties  and  liabilities  of,  275,  et  seq.,  Add.,  490,  492. 

injunction  against,  310,  [393,  399,  400,  417]. 

insolvency  of,  etc.,  310,  [393,  399-401,  417,  418]. 

investment  by,  279,  280. 

legacy  to,  257,  265. 

legal  estate,  power  to  convey,  249. 

Limitation,  Statutes  of,  277,  280,  472,  Add. 

misconduct  of,  313,  314,  376,  [396]. 

other  estate,  administration  of,  by,  313,  [411]. 

party  to  administration  action,  278,  286-288,  290,  298. 

payment  into  Court  by,  284,  310-312,  [418,  419]. 

—  of  debts  by,  247,  n.,  248,  249,  266. 
powers  of,  275,  et  seq..  Add.,  312. 
preference  of  creditor,  right  of,  251. 
proceedings  by  for  benefit  of  estate,  313,  [411]. 

receiver,  appointment  of,  when  no  representative,  etc.,  310,  313,  314,  [417,  422], 
423,  n.,  Add. 

3  & 
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W^V.CXiHO'R— continued. 
refusal  to  sue,  314,  [411J, 
retainer  of  debt  by,  252,  Add.,  266. 
sell  and  give  receipts,  power  to,  249-251,  275-277. 
tenant  for  life  of,  payment  of  apportioned  income  to,  [432]. 
trustee  and,  difference  between,  238. 
uninvested  money,  retaining,  [396,  414],  495,  Add. 
wilful  default,  liability  for,  281,  334,  [391,  396,  409,  410],  476,  Add.,4B2,  n.,491,n. 

FALSA  DEMONSTRATIO,  786,  n. 

FAMILY  ARRANGEMENT,  787,  788. 

FATHER.     See  Infant. 

FIDUCIARY  RELATION.     See  Executor,  Trustee,  Trust. 
dealings  with  person  in,  507,  509,  749-755,  [768,  780,  781]. 
liabilities  of  person  in,  or  assuming,  360,  n.,  468,  Add.,  496,  Add. 
mortgagee  not  in,  573,  574. 
secret  profits,  468,  Add.,  754. 
who  is  a  person  in,  505,  925. 

FILING  OF  DOCUMENTS,  33. 

FINANCE  ACT,  1894.. 429,  n..  Add.,  451,  n.,  Add.,  682,  n. 

FINE.     See  Contempt  of  Court. 

FINES  AND  RECOVERIES  ACT,  684,  n.,  Add.,  789,  [886],  Add. 

"FIXED  PLANT  AND  MACHINERY,"  673,  n.     See  Mortgage. 

FLOATING  SECURITY,  574,  n.,  604,  684,  n..  Add. 

FOLLOWING  ASSETS  AND  TRUST  FUNDS,  277,  468,  498-500,  Add.,  804. 
creditor's  right  to  follow,  277. 
laches,  defence  of,  278. 
rights  of  cestuis  que  trust,  etc.,  468,  499,  Add. 

FORECLOSURE.     See  Charge,  Lien,  Limitation,  Mortgage,  Mortgagee, 
Redemption. 

absolute  order  for,  [615],  Add.,  616,  631,  n.,  [637,  638,  649]. 
accounts,  580,  Add.,   581,  Add.,  613-615. 
certificate,  receipt  of  rents  after,  617,  631,  n.,  [638]. 
company  in  liquidation,  612,  Add. 
consols,  mortgage  of,  599,  n. 
copyholds,  632,  n.,  [649,  650]. 
costs,  208,  n.,  598,  617-621,  Add.,  646,  n. 

—  inquiry  as  to,  [619,  639]. 

—  interest  on,  619,  n. 

County  Court  in  which  action  to  be  instituted,  10,  612,  n. 

debentures,  648,  n. 

disclaimer  and  other  defences,  612,  613,  620,  [629,  630]. 

effect  of,  556,  597,  617,  n. 

infant,  against,  614,  [633,  637,  638,  649]. 

injunction  to  restrain  mortgagor  from  deaUng  with  legal  estate,  562,  [650]. 

instalments,  debt  payable  by,  631,  n. 

judgment,  613,  [631-636,  647-650]. 

—  tor,  and  for  payment  of  debt,  597,  598,  Add.,  [621,  633]. 

possession,  [29],  597,  598,  615,  616,  [622,  631,]  632,  n. 

land,  is  an  action  for  recovery  of,  28,  n.,  598,  n. 

occupation,  party  in,  553,  n.,  576,  578,  [640]. 

opening,  597,  617,  Add.,  [631,  632,  638]. 

particulars  of  claim,  [621-624]. 

parties  to  action  for,  610-612,  Add.,  617,  n. 

payp*ent  of  debts  for,  243,  [428]. 

policy,  mortgage  of,  593,  [621,  633]. 

possession,  mortgagee  in,  accounts  against,  576,  580,  581,  614,  n.,  615,  [628,  633, 645.] 
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FOPiECLOS  \jT\.'E— continued. 
practice  in  action  for,  612-617. 
refusal  to  execute  conveyance,  616. 
repairs,  etc.,  [622,  633,  639,  640,  645,  646]. 

right  to  commence  action  after  or  for  administration  judgment,  318,  [387,  406]. 
second  mortgagee  and  mortgagor,  against,  614,  n.,  [622,  634,  635],  Add. 
successive  redemptions  and  foreclosures,  614,  618. 
■     FORFEITURE  of  legacy,  share,  etc.,  [398],  398,  n.,  Add. 
relief  against,  581,  679,  n. 

FRAUD,  734-783.     See  Directors,  Shares  in  Company,  Undue  Influence. 
abandonment  of  part  of  agreement,  755. 
acquiescence,  757-759,  789. 
actual,  735-742,  Add. 
agent,  by,  311,  468,  739,  Add.,  750,  751,  n.,  754,  758,  759. 

—  contracting  as  principal,  71,  695,  737. 

cancellation  of  deed,  etc.,  when  ordered,  732.     S^e  Cancellation. 

charges  of,  not  proved,  costs,  etc.,  38,  99,  221,  704. 

company,  fraudulent  sale  to,  751-754,  Add.,  757,  n. 

concealed,  509,  n..  Add.,  756,  757,  Add. 

concealment  of  facts  or  incumbrances,  741,  Add.,  742,  750. 

confirmation  or  release,  755,  756,  789,  790. 

constructive,  742,  et  seq.,  [768,  780,  781]. 

copyhold  sold  as  freehold,  670,  738,  [761,  776], 

costs  of  action  grounded  on,  38,  760. 

County  Court  in  which  action  to  be  commenced,  460,  759,  n. 

creditors,  deed,  etc.,  in  fraud  of,  [407],  456-461,  Add.,  [770-775,  782] 

deceit,  action  of,  740,  752,  [769,  781]. 

deed,  etc.,  good  till  set  aside,  753,  n. 

—  preventing  execution  of,  738,  [766,  779]. 
defences,  755-758,  [771,  772]. 

evidence  as  to,  140,  146,  147. 

ex^jectant  heirs,  reversioners,  etc,  on,  744,  745,  Add. 

forged  or  fraudulent  deed,  etc.,  588,  589,  732,  753,  n. 

goodwill,  representation  on  sale  of,  738,  [766,  778]. 

guardian  and  ward,  dealings  between,  etc.,  735,  n.,  747. 

ignorant  person,  etc.,  dealings  with,  743,  744. 

inadequate  consideration,  676,  742. 

infant,  lunatic,  etc.,  dealings  with,  743,  744,  n.,  [760,  775]. 

interrogatories  and  answer  as  to,  [772-775]. 

intoxicated  person,  contract  with,  etc.,  675,  743,  n. 

judgments,  etc.,  setting  aside  fraudulent  deeds,  etc.,  [775-783],  Add. 

jurisdiction,  3,  460,  734,  735,  740. 

laches,  defence  of,  etc.,  [711],  736,  755-757,  760,  790. 

legal  and  moral,  739. 

Limitation,  Statutes  of,  756,  757,  Add. 

marriage,  fraudulent  settlement  on,  754. 

—  representation  on,  737,  738. 

—  withholding  consent  to,  735,  n. 
misleading  statements,  678,  n.,  742. 
misrepresentation  and  mistake,  distinction  between,  785,  n. 

—  innocently  made,  etc.,  738,  740,  741. 

—  relied  on,  736. 

—  sufficient  to  set  aside  transaction,  736. 

—  value  as  to,  etc.,  736. 

notice  of  fraudulent  intention,  251,  457. 
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FRAUD — continued. 
omission  of  stipulation  from  agreement,  etc.,  738,  [766,  779]. 
parent  and  child,  transactions  between,  746. 
particulars  of  claim  as  to,  38,  759,  [760-771]. 
parties  and  practice,  13,  Add.,  758,  759. 
partner,  deceased,  833,  n. 
persons  against  whom  relief  given,  752,  758. 
poor  person,  purchase  from,  744. 
power,  fraud  on,  734,  n.,  Add. 
prospectus,  fraudulent,  740,  741,  Add.,  [769,  781]. 
puffing  statement,  736. 
purchaser,  against,  461-463,  Add. 
receiver  and  manager,  [764,  778]. 
reconveyance,  when  necessary,  753,  n. 
rectification  of  fraudulent  deed,  etc.,  754. 
remedies  in  cases  of,  752-755,  Add.,  [775-783]. 
representation  by  party  knowing  facts,  737. 
• —  to  be  made  good,  754,  785. 

sale  or  lease,  etc.,  obtained  by,  685,  n.,  [761,  763,  776,  777]. 
standing  by,  742. 
third  party,  fraud  on,  735. 
—  representation  by,  739,  n. 

FRAUDS,  STATUTE  OF.     See  Contract,  Specific  Performance. 
abandoned  agreement,  660. 
agent,  contract  by,  440,  Add.,  658,  695,  696. 
defence  of,  52,  n.,  657-660,  Add.,  696,  [711]. 
fraudulent  transaction,  cover  for,  440. 
land,  sale,  etc.,  of,  146,  656-662,  Add. 
lease,  contract  for,  657,  n..  Add. 
marriage,  promise  in  consideration  of,  453,  n.,  661,  n. 
parol  evidence  to  connect  documents,  657,  n.,  Add. 
part  performance,  561,  660-662,  [706,  729]. 
parties,  names  of,  etc.,  657,  n. 
signature  of  contract,  656,  657. 
trustees,  duty  of,  to  plead,  281. 
trusts  applicable  to,  how  far,  440,  Add.,  447,  658. 

FRAUDULENT  DEVISES,  STATUTE  OF,  240. 

FRAUDULENT  PREFERENCE,  459,  n..  Add. 

FRAUDULENT  SETTLEMENT,  754,  [770-775,  782]. 
creditors  against,  454-460,  [770-775,  782]. 
inquiry  as  to,  [407]. 
purchaser,  against,  461-464,  Add. 

FRIENDLY  SOCIETY,  incorporation  and  rules  of,  evidence,  151,  n. 
money  due  to  estate  of  deceased  member  of,  256. 

FUNERAL  EXPENSES,  243,  [403,  408]. 

FURNITURE,  SETTLEMENT  OF,  [525]. 

FURTHER  CONSIDERATION  OR  HEARING. 
costs  dealt  with  on,  383. 
evidence  on,  159,  376. 
payment  into  Court  on,  328,  329. 
persons  entitled  to  appear  on,  332,  333. 
practice  on,  171,  n.,  375,  376. 

FUTURE  RIGHTS,  decision  on,  693,  Add. 

GARNISHEE,  186,  189,  299,  318,  593. 

GIFT.    See  Fraud,  Infant,  Trust,  Undue  Influence. 
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GI  FT — contin  ued. 
contingent,  interest  on,  267. 

evidence  of  after  donor's  death,  158,  n.,  446,  n.,  744,  n. 
imperfect,  446-460. 
onerous,  right  to  refuse,  260,  n.,  470. 
over  on  bankruptcy  or  alienation,  [398],  459,  460,  Add. 
per  stirpes,  or  per  capita,  whether,  486,  Add. 
shares,  stock,  etc.,  of,  264,  n.,  448,  449. 
substitutional,  270,  n. 

GOODWILL,  738,  [764,  766,  779],  808,  Add. 

GUARANTEE,  806,  807.     ,5'ee  Surety. 

GUARDIAN.     See  Lunatic,  Undue  Influence. 
accounts  by,  920,  924,  [933]. 
ad  litem,  [53-58],  304,  305,  929. 

confirmation  of  appointment  by  mother,  918,  919,  [934]. 
illegitimate  child,  913,  n.,  917. 
infant's  wishes,  917,  n. 

person  or  estate,  appointment  of,  917-921,  Add.,  [931-934]. 
removal  of,  etc.,  913,  n.,  931,  n. 
security  by,  920,  924. 

survivorship,  etc.,  of  joint  guardians,  917,  921,  925,  n. 
testamentary,  etc.,  914,  n.,  917. 

GUARDIANSHIP  OF   INFANTS   ACT,  1886.. 6,  917-921,  929,  [931-937]. 
See  Infant. 

appeal  and  transfer  of  proceedings,  930,  n, 
costs  of  application  under,  919. 

HABEAS  CORPUS,  WRIT  OF,  913. 

HEADINGS  OF  PROCEEDINGS,  [31,  384,  385,  872,  903,  931,  955,  957]. 

HEIR,     See  Debts,  Marshalling  of  Assets. 
advertisements  for,  326,  329,  346,  n.,  349,  et  seq. 
affidavits  proving  heirship,  [335-339]. 
appointment  of  person  to  represent,  329. 
costs,  right  to  in  administration  action,  377. 
gift  to,  330. 
inquiry  as  to,  [405]. 
pleading,  links  of  relationship,  43,  n. 
resulting  trust  for,  259,  442,  445,  464. 
right  to  administration  judgment,  289. 
—  seU  real  estate,  243. 

HUSBAND  AND  WIFE.     See  Married  Woman,  Separate  Estate. 

ILLEGALITY,  defence  of,  444,  445,  Add.,  732,  n. 

IMPROVEMENT  EXPENSES,  602,  [625,  Add.,  650,  651],  669,  Add.,  682,  n. 

IMPROVEMENTS.     See  Repairs  and  Improvements. 

INCLOSURE  ACTS,  527,  n.,  786,  n. 

INCOME,  apportioned  payment  of  to  executor,  etc.,  [432]. 
direction  for  distinguishing  from  capital,  [413]. 

INCUMBRANCES,  concealed,  673,  n.,  741. 
costs  of  incumbered  shares,  379,  [430,  546],  542,  Add. 
covenant  against,  672,  n..  Add.,  673,  n. 
inquiry  as  to,  [404,  406,  414,  549],  683,  n. 
notice  of,  593,  Add.,  742,  895.     See  Constructive  Notice. 
payment  to  answer,  under  Conv.  Act,  1881,  s.  5.. 360,  693,  n..  Add. 
receiver  to  keep  down  interest  on,  [422]. 

INDEMNITY,  66-72,  Add.,  491,  [709,  718,  725].     See  Agent,  Contribution. 
calls  on  shares,  472,  n.,  655,  [709,  718]. 
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mJimiWlHY— continued. 
debts,  etc.,  against,  [842]. 
lessor  and  lessee,  as  between,  68,  69,  Add. 

INDORSEMENT  ON  COUNTY  COURT  SUMMONS,  ETC.,  45,  49,  195. 
INDUSTRIAL  AND  PROVIDENT  SOCIETIES,  debentures  of,  559,  Add. 
incorporation  of,  evidence,  151,  n. 
jurisdiction  of  County  Court  to  wind  up,  6,  12. 

INFANT,  912-937.     See  Advancement,  Compromise,  Disability,  Guardian, 
Guardianship  of  Infants  Act,  1886,  Injunction,  Limitation,  Maintenance, 
Next  Friend,  Staying  Proceedings,  Trustee  Act,  1893,  Ward  of  Court. 
abroad,  resident,  jurisdiction  over,  921,  n. 
accumulation  of  income  of,  496,  923. 
action  on  behalf  of,  17,  18,  319,  [936,  937]. 
apprenticing,  743,  n.,  930,  [935]. 
bankrupt,  cannot  be  made,  743,  n.,  811. 
carrying  over  fund  to  separate  account  of,  [431]. 
coming  of  age,  20,  96,  n.,  153,  n.,  [431],  901. 
contracts  by,  743. 
costs  of,  17-20,  56,  [519]. 

County  Court  in  which  proceedings  to  be  instituted,  929,  n. 
custody  of,  etc.,  914,  915,  918-920,  928,  n.,  [935,  937]. 
day  to  show  cause,  etc.,  614,  [633,  637,  638,  649]. 
defence  by,  [53-56]. 

father,  rights,  etc.,  of,  914-919,  Add.,  925,  [936]. 
gift  by,  744,  n. 
habeas  corpus,  writ  of,  913. 
injunction  as  to,  915,  916,  927,  928,  [935,  936]. 
iudgment  against,  614,  [633,  649]. 

jurisdiction  over,  2,  6,  11,  912,  913,  918,  n.,  926,  928,  931,  n.,  937,  n. 
—  taking  out  of,  928,  [936], 

legacy  to,  267. 

mother,  rights  of,  etc.,  912,  n.,  915,  n..  916-921,  [934,  937]. 
orders  for  maintenance,  etc.,  [933-937]. 

parties  and  practice  as  to,  17-20,  53-56,  929,  932,  n, 

petition  for  maintenance,  etc.,  929,  [931]. 

power  to  manage  estate  of,  478,  479,  925. 

property  in  which  infants  interested,  [412],  478,  925. 

religious  education  of,  914-117,  Add.,  [9o4,  935]. 

service  on,  49,  290,  331. 

settlement,  confirmation  of,  by,  743,  n.,  927,  n. 

unsound  mind,  of,  913. 

INFANTS  RELIEF  ACT,  743,  n. 
INFANTS  SETTLEMENT  ACT,  1855..  927,  Add. 

INJUNCTION,  76-86.     See  Affidavit,  Interlocutory  Application,  Mort- 
gage, Partnership,  Sale  by  the  Court,  Waste. 

action,  to  restrain,  abolished,  314,  315. 

amendment,  after  notice  of  application,  84. 

arbitration,  825,  [843]. 

assets  and  trust  funds,  against  dealing  with,  310,  312,  [393,  399,  400, 417,  418,842]. 

bill  of  exchange,  cheque,  etc.,  against  negociating,  etc.,  [778,  842]. 

business,  carrying  on,  against,  [766,  779],  808,  Add,,  827. 

committal  for  breach  of,  4,  195,  418. 

company,  breach  by,  418,  n. 

costs  of,  74,  n.,  77,  n..  Add.,  85,  86. 

discretion  as  to  granting,  77,  84,  n. 
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INJUNCTION— con^mjterf. 
dissolve,  application  to,  78,  79. 
efiect  of,  312,  831. 
equitable  execution,  in  aid  of,  [193]. 
evidence  on  application  for,  77,  81,  83,  84,  [400],  401,  n. 
ec  parte  ai^plication  for,  78,  82. 

foreclosure  and  redemption  action,  562,  574,  [645,  650]. 
fraudulent  instrument,  [763-766,  776-779]. 
illicit  profits,  in  cases  of,  468. 
indorsement  on  order  for,  418,  n. 
infants,  as  to,  915,  916,  927,  928,  [935,  936]. 
interim  order,  79,  80,  82,  [778]. 
interlocutory  order,  77,  85. 
jurisdiction  to  grant,  4,  61,  76,  Add. 
laches  in  applying  for,  77. 
notice  of  application  for,  79-82,  [399]. 
particulars  of  claim  for,  44,  [393,  763-766,  835]. 
parties  to  application  for,  84. 
partition  action  in,  533. 

partnership  action  in,  808,  Add.,  827,  828,  832,  [835,  842]. 
patent,  infringement  of,  4,  n. 
practice  as  to  generally,  77-85. 
railway  company,  running  of  trains,  692,  [715]. 
selling  property,  against,  562,  574,  [645,  650],  676,  n. 
service,  granted  before,  79,  80. 
settling  order  for,  81. 
submission  before  action,  77,  n..  Add. 
timber,  against  cutting,  702,  n. 
transfer  of  stock,  to  restrain,  [394,  n.]. 
trial,  adjournment  of  application  till,  85. 

—  application  for,  treated  as,  84,  [403,  n.],  418,  n. 

trustee,  executor,  etc.,  against,  313,  314,  [393,  399,  400,  417]. 
undertaking,  effect  of,  82,  83. 

—  as  to  damages,  78,  82,  [417,  645,  778]. 
waste,  to  restrain,  533,  570. 

INQUIRY.    See  Account,  Domicil,  Rents,  Repaiks,  Wilful  Default. 
additional,  182,  [331],  333,  334,  348,  375,  [407],  833. 
administration,  action  in,  [407,  408,  413-416]. 
balances  retained  by  executor,  etc.,  [414]. 
building,  etc.,  money  expended  in,  [414]. 
children,  class,  or  persons  interested,  as  to,  [410,  516,  525, 
conduct,  of,  320. 

damages,  as  to,  [717,  729,  781,  840]. 
election  by  beneficiary,  [414]. 
foreclosure  or  redemption  action,  in,  [639]. 
heir,  next-of-kin,  etc.,  as  to,  345,  346,  n.,  [405,  407,  416], 
incumbrances  on  shares,  [414,  549]. 
infants,  as  to,  [935,  937]. 
investments,  as  to,  [516,  518,  523,  525,  526]. 
judgment,  under,  90,  326,  [333-339]. 
0.  6,  r.  6,  under,  313. 
O.  12,  r.  10,  under,  90. 
partition  action,  special,  [552,  553]. 
preliminary,  74,  90,  91,  [403].  .  . 

real  estate,  as  to,  [410,  552]. 
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mOX^lRY— continued. 
sale  of  real  estate,  [415,  639]. 
settlements  and  advances,  as  to,  [413]. 
title,  as  to,  371,  [546,  547,  698],  699-701,  [719]. 

trusts,  execution  of,  in  action  for,  324,  et  seq.,  [410,  516,  518,  525,  526]. 
INSOLVENT  ESTATE,  action  for  administration  of,  3,  n.,  284,  285,  319. 
INSPECTION  OF  DOCUMENTS,  131-139.     ^ee  Discovery. 
accounts,  etc.,  in  Chambers,  on  taking,  324. 
application  for,  when  affidavit  required  on,  133. 
bankers  and  business  books,  131,  n.,  132. 
copies  and  photographs,  right  to,  131,  n.,  132,  143,  n. 
exhibits,  163,  n..  Add. 
lunacy,  in,  128,  131,  Add. 
notice  for,  132. 

ordered,  when,  131-134,  159,  164. 
sealing  up  documents,  134,  [138,  139]. 
solicitor's  lien,  effect  of,  134. 

INTEKEST.     See  Breach  of  Trust. 
accumulated,  moneys  directed  to  be,  496. 
appeal,  payment  delayed  by,  216. 
laches,  disallowed  on  account  of,  610,  n. 
legacies,  on,  266-268,  Add.,  345,  n.,  487,  n.,  923,  n. 
liability  of  solicitor  or  trustee  for,  483,  495,  Add. 
period  for  which  calculated,  354,  n.,  426,  n.,  598. 
purchase  money,  on,  529,  n.,  685. 
rate  of,  495,  496,  n..  Add. 
trial,  question  of,  to  be  dealt  with  at,  182,  Add. 
unauthorised  investments,  486. 

INTEELOCUTORY  APPLICATION,  73-75,  811.     See  Application,  Injunc, 
TioN,  Receiver. 
costs  of,  73-75. 
evidence  on,  74,  144,  161. 
special  leave,  74,  n.,  80,  n. 
summons,  before  service  of,  74,  79. 
trial,  treated  as,  84,  [403,  n.]. 

INTERROGATORIES.     See  Discovery. 
INTESTACY.     See  Administration. 
advances  to  children  in  case  of,  [413 j. 

INTESTATES  ESTATES  ACT,  1884.. 567,  n. 
INTESTATES  ESTATES  ACT,  1890 ..  338,  n. 
INTOXICATED  PERSON,  675,  743,  n. 
INVESTMENT.     See  Inquiry. 
amount  to  be  advanced,  476,  477. 
discretion,  duty  of  trustee,  etc.,  to  exercise,  475. 

executor,  etc.,  liability  of,  for  improper,  279,  280,  478,  [513,  518-521,  525]. 
—  powers  of,  474-478,  Add. 

insufficient,  etc.,  duty  of  new  trustees,  to  realise,  476,  Add.,  478. 
particular  firm,  power  to  lend  to  a,  475,  n. 
title  to  be  accepted  on  mortgage,  477. 

unauthorised,  continuance  of,  etc.,  280,  281,  476,  Add.,  486. 
valuation  of  property  on  lending,  477. 
vary,  power  to,  475,  476,  n. 

IRREGULARITY,  35,  198,  n.,  [199],  Add,  305,  328,  [420,  n.]. 
petting  aside  and  discharge  of  proceedings  for,  [199,  420,  n.] 
JOINDER  OF  CAUSES  OF  ACTION,  2T-31,  Add.,  533 


INDEX.  985 

JOINDER  OF  CAUSES  OF  ACTION— con^mwerf. 
leave  to  join,  [29],  533,  597,  598. 

JOINT  STOCK  COMPANY.     See  Company. 

JOINT  TENANTS,  246,  797,  859,  945,  n. 
executors,  gift  to,  as,  246. 
notice  of  being,  not  notice  of  trust,  504. 

JUDGMENT.     See  Okder,  Service. 
adding  to  or  discharging,  182,  328,  [331]. 
administration  judgment,  effect  of,  312-314. 
charge  on  land — enforcement  by  sale,  189,  n.,  Add.,  190,  u..  Add.,  603,  [625,  626, 

652]. 
consent  by,  or  ex  parte,  78,  174,  181,  209,  [546]. 
debt,  interest,  556,  n.,  725,  n. 
declaration  under  0.  6,  r.  6,  [283,  394,  411]. 
default  by,  168,  209,  n.,  308. 

direction  that  no  proceeding  to  be  taken  under,  without  leave,  285,  [403]. 
drawing  up  of,  182-185. 
final  and  interlocutory,  168,  181,  182,  209. 
further  proceedings  to  be  consistent  with,  183,  333. 
notice  of,  91,  289,  290,  315,  326-331. 
"  racing  for  decrees,"  319,  324,  n. 
registration,  when  necessary,  190,  n.,  191,  n.,  242,  244. 
setting  aside — wrong  party,  610,  n. 
should  deal  with  all  matters  ripe  for  adjudication,  182,  Add. 

JUDGMENT  CREDITOR,  rights  and  remedies  of,  241,  242,  299,  318, 556,  n.,  567i 
593,  595,  603,  [652]. 

JUDGMENT  EXTENSION  ACTS,  40,  n. 

JUDGMENTS  ACT,  1864..  190,  n..  Add.,  579,  n. 

JURISDICTION.     See  Transfer  of  Actions. 
concurrent,  5,  6,  233. 
consent  by,  3,  n. 

County  Court  limit  of  £500,  evidence,  etc.,  3,  389,  n. 

equity  and  bankruptcy,  1-9,  460,  461.  , 

excess  of,  prohibition,  232,  n. 
local,  9-12. 
title  to  land  easements,  etc.,  43,  n..  Add.,  598. 

LACHES.     See  Injunction,  Specific  Performance. 
defence  of,  277,  278,  [398],  508,  666,  826,  n.,  [711]. 
interest,  right  to,  610,  n. 
proceedings  to  set  aside  deed,  etc.,  457,  474,  n.,  481,  n.,  743,  n.,  755-758,  Add.,  760, 

788-790. 

LAND.     See  Recovery  of  Land. 
declaration  of  trust  of,  440,  447,  [514,  524]. 

LAND  CHARGES  REGISTRATION  ACT,  191,  n.,  242,  682,  n. 

LAND  IMPROVEMENT  ACT,  1864.. 474,  n. 

LAND  TRANSFER  ACT,  693,  n.,  705,  n. 

LANDS  CLAUSES   ACT,  669,  Add.,  682,  n.,  686.     -See  Notice  to  treat, 
Superfluous  Lands. 

LAPSE,  258,  259,  377,  465. 

LASTING  IMPROVEMENTS.     See  Repairs  and  Improvements. 

LEASE.    See  Renewal  of  Lease,  Specific  Performance,  Underlease. 
best  rent,  lease  at,  664,  n. 
cancellation  of,  685,  n.,  [777]. 
costs  of,  [729]. 
defective  or  voidable,  665,  n.,  683,  n. 
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LEASE — continued. 
determinatiou  of,  682,  n.,  Add. 
equitable,  8,  572,  573,  667. 
forfeiture  of,  679,  n..  Add.    . 
fraud,  obtained  by,  685,  n. 
license  to  assign,  680,  681,  n.,  786. 
onerous  covenants,  etc.,  notice  of,  679,  Add.,  680. 
option  to  obtain,  664. 
renewable,  468,  n. 

tenant  for  life  obtained  by,  467-469. 
"  usual  covenants,"  680. 

LEASEHOLDS.     See  Lessor  and  Lessee. 
power  of  executor,  etc.,  to  sell,  251. 
voluntary  assignment  of,  463. 

LEAVE  OF  COURT.     See  Bid,  Leave  to,  Pakties. 
executor,  etc.,  for  beneficiary  to  sue  in  name  of,  314,  [411], 

—  to  exercise  powers,  312. 

—  to  take  legal  proceedinos,  313,  [411],  472. 
to  join  causes  of  action,  [29],  533,  597,  598. 

LEGACY.     See  Death  Duties,  Gift,  Legatee,  Limitation. 
abatement  of,  271,  [430]. 

account  and  payment  of  legacies  and  annuities,  263,  et  seq.,  345,  [431,  n.]. 
ademption  of,  264,  265,  Add.,  [398]. 
assent  to,  275,  n. 
charge  of  on  realty,  etc.,  247-251,  255,  265,  Add.,  269,  273,  275,  [411],  449,  n., 

[626,  653]. 

• on  reversionary  property,  268. 

charitable,  441,  442,  Add.  ' 

contribution  towards  debts,  255,  [411]. 

costs  of  inquiries  as  to,  etc.,  379. 

debt,  in  satisfaction  of,  267,  Add. 

duty,  when  given  free  of,  264,  n.,  268,  n..  Add. 

executor,  to,  257,  265. 

express  trust  to  secure,  238,  268. 

general,  255,  265,  266,  273,  275,  n.,  [390,  394,  411]. 

income  on,  payment  of,  [432]. 

increase  in  value  of  property  liable  to  pay,  487,  n. 

incumbrance  on  subject  matter  of  specific,  262. 

infant,  to,  267. 

interest  on,  266,  267,  Add.,  345,  n.,  487,  n.,  923,  n. 

list  of  legacies  for  use  in  Chambers,  345,  n. 

payment  into  Court  under  Trustee  Act,  1893 ..  379,  893. 

separate  account,  carrying  to,  [431]. 

specific,  demonstrative,  etc.,  priorities  of,  263,  264. 

specifically  bequeathed  estate,  inquiry  as  to,  [408]. 

trust,  238,  266,  268,  476,  n.,  509. 

widow,  to,  not  entitled  to  preference,  271,  n. 

LEGAL  ESTATE  OR  INTEREST, 
company  shares,  etc.,  584. 
intention  to  devise,  247,  n.,  471,  n.,  Add. 
power  of  executor  to  convey,  248,  249. 
priority  by  obtaining,  499-501,  Add.,  584,  et  sen. 

LEGAL  PERSONAL  REPRESENTATIVE.     See  Executor, 

LEGATEE.     /See  Legacy.  ■■       , 

action  by,  287,  [380-395,  404,  n.,  408-411,  428,  429]. 
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LEGATEE— coniwmec^. 
advertisements  for,  345. 
costs  of,  379-381. 

leave  to  commence  proceedings  in  name  of  executor,  etc.,  313. 
liability  to  refund,  278,  279,  4(39. 
marshalling  in  favour  of,  273. 
retainer  of  debt  due  from,  2G6, 

LESSOE  AND  LESSEE,  G8,  69,  Add.     See  Indemnity,  Lease,  Vendor  and 
Purchaser. 

lien  of  lessee  for  expenditure,  693. 
lessor's  title,  678-680. 
option  to  purchase,  664. 
right  of  lessee  to  separate  leases,  665,  n. 
,    LIBERTY  TO  ATTEND  PROCEEDINGS,  327,  331-333,  [407]. 

LIBERTY  TO  APPLY,  182,  n.,  [403,  837,  908]. 

LICENSED  HOUSE,  [640],  664,  [721,  777]. 

LIEN,  605,  845.     See  Purchaser's  Lien,  Solicitor's  Lien,  Vendor's  Lien. 
company  shares,  on,  582,  596. 
declaration  of,  [523,  779],  820,  [845]. 
intending  lessee  for  expenditure,  693. 
jurisdiction  of  County  Court  as  to,  2. 
legal  and  equitable,  603-605. 

'LIMITATION,  STATUTES  OF.     See  Fraud. 
acknowledgment,  606,  607. 

administration  action,  right  of  persons  other  than  executor,  280,  331,  n. 
amendment  not  allowed  to  claim  benefit  of,  100,  n. 
charge  of  debts,  245. 

concealed  fraud,  509,  n..  Add.,  756,  757,  Add. 
constructive  trusts,  applicable  to,  268. 
defence  of,  53,  [398]. 
demand,  money  payable  on,  607,  n. 
devastavit,  277. 

directors,  claims  against,  469,  n.,  508,  757,  n. 
disability,  606,  60!3. 

executors,  right  and  duty  to  plead,  238,  268,  281,  [398],  472,  Add.,  507-510,  Add. 
express  trust,  238,  245,  268,  507-510,  Add. 
fiduciary  relation,  persons  in,  [398],  507,  509,  Add.,  606,  925. 
husband  and  wife,  claims  between,  944,  Add. 
infant's  land,  etc.,  608,  n.,  925. 
interest,  how  many  years  recoverable,  609. 
intestate's  estate,  23  &  24  Vic.  c.  38,  s.  13.. 269. 
"judgment"  Real  Property  Limitation  Act,  1874.. 606. 

LIMITATION,  STATUTES  OF. 
land,  action  to  recover,  608,  Add.,  609,  n. 
legacy  and  annuity,  238,  267,  268,  510,  608,  n. 
mortgagor  and  mortgagee,  between,  606-610. 
partnershijj,  825,  Add. 

payment  to  take  case  out  of,  510,  606-609,  Add.,  825,  n. 
residue,  claim  for,  268. 
retainer  of  debt  against  legatee,  266. 
reversionary  property,  268,  n.,  608,  610. 
same  person  to  receive  and  to  pay,  268,  608. 
solicitor  or  agent  receiving  money  for  investment,  507-509. 
surety  for  mortgagor,  607. 
tenant  for  life  and  remainderman,  277,  n.,  510,  [519],  607,  Add. 
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LIMITATION,  STATUTES  OY— continued. 
title  to  realty,  extinguishes,  609. 
trustees,  right  and  duty  to  plead,  238,  268,  281,  [398],  469,'n.,  472,  Add.y  507-510, 

Add. 
when  it  begins  to  run,  508,  Add.,  509,  607,  n.,  609,  n.,  756,  757,  Add. 

LIQUIDATOR,  costs  of,  179,  Add. 

LIS  PENDENS. 
administration  action  registered  as,  243,  n. 
doctrine  of  not  applicable  to  personal  estate,  191. 
effect  of,  and  mode  of  vacating,  etc.,  191,  n.,  242,  n.,  243,  n. 
equitable  mortgage,  562. 

LOAN,  CONTRACT  FOR,  574.     See  Partnership. 

LOCKE  KING'S  ACT,  259-262,  Add.,  611,  n.,  694. 

LONDON  GAZETTE,  350,  [836]. 

LONG  TERM,  enlargement  of,  683,  n. 

LUNATIC.     iSee  Affidavit,  Disability,  Trustee  Act,  1893,  Trustee  Act, 
1893,  s.  42. 

action  on  behalf  of,  etc.,  22-25,  Add. 
charge  for  costs  under  Lunacy  Act,  1890.  .602. 
contracts,  etc.,  by  and  with,  743,  [760,  775]. 
conversion  of  estate  of,  531,  n.,  [886]. 
defence  by,  [56-58]. 
execution  against,  89,  Add. 
guardian  ad  litem  to,  [56-58]. 

—  person  to  act  as,  895. 

inspection  of  documents  in  Lunacy,  128,  131,  Add. 

maintenance  of,  895,  [905,  909,  910],  924,  n. 

orders,  etc.,  in  lunacy,  evidence,  152,  n. 

power  to  deal  with  property  of,  685,  n..  Add.,  895,  896,  n.,  Add. 

recovery  of,  297,  n..  Add. 

service  on,  49,  290,  331. 

settlor  becoming,  788,  n. 

who  is  such,  855,  n. 

"MACHINERY,"  673,  n. 

MAINTENANCE  AND  EDUCATION,  267,  Add.,  313,  [413],  479,  912,  921- 
926,  930,  [931-935].     See  Infant. 
declaration  as  to,  [413]. 
discretion  of  trustees  as  to,  313,  n.,  Add. 
discretionary  trust  for,  413,  n.,  460. 
gift  to  wife  for  maintenance  of  children,  923,  n. 

MANAGER.     See  Partnership. 
business,  fraudulent  sale  of,  [764,  766,  778,  779]. 

—  mortgaged,  interim  manager,  579,  Add.,  [640]. 
incorporated  company,  573,  n..  Add.,  830,  Add. 
liability  of,  on  contracts,  830. 

orders  appointing,  [412],  579,  [640,  830,  843]. 

salary  of,  [779],  818,  [843]. 

trustee  appointed  to  be,  [412],  473,  n. 

MANAGING  CLERK,  right  to  address  County  Court,  33,  n. 

MARRIAGE,  fraudulent,  refusal  to  consent  to,  735,  n. 
representation  on,  737,  754. 
restraint  of,  735,  Add. 

MARRIAGE  ARTICLES,  specific  performance  of,  452. 
stipulation  in  favour  of  volunteers,  452,  789. 
"  without  ever  having  been  married,"  452,  n. 
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MARRIAGE  CONSIDERATION,  452,  453,  457,  601,  n. 

MARRIAGE  SETTLEMENT,  creditors,  in  fraud  of,  457.     See  Fraud. 
execution  of  trusts  of,  [511-517]. 
obligation  to  inquire  for,  503,  504. 
rectification  of,  754,  789. 

MARRIED  WOMAN,  938^957.      See  "Bare  Trustee,"  Election,  Parties, 
Partition,  Separate  Estate,  Specific  Performance. 
acknowledgment  by,  684,  Add.,  941,  Add. 
administration  of  estate  of,  [386]. 

actions  by  and  against,  20-22,  53,  [705,  706,  716],  946. 
appeal  by,  223,  953,  n. 
bankruptcy  laws,  subject  to,  946,  950. 

breach  of  trust,  devastavit,  etc.,  liability  for,  494,  497,  Add.,  948,  n. 
choses  in  action  of,  938,  953. 
confirmation  by,  of  voidable  settlement,  743,  n. 
contracts  by,  945,  946. 
costs  of  action,  etc.,  178,  n.,  949,  954. 
curtesy,  right  of  husband  to,  938,  953. 

decision  of  questions  between,  and  husband,  947,  953,  [955,  956]. 
disentailing  deed,  etc.,  by,  684,  n..  Add. 
equity  to  settlement,  266,  [433-435],  Add.,  893,  939. 
executrix,  liability  of  husband,  301,  n.,  494,  948,  n. 
fraud  or  breach  of  trust  by,  etc.,  494,  497,  Add.,  742,  n.,  951. 
funeral  expenses  of,  243,  n. 
gift  to,  266,  467,  945,  n. 
husband  of,  Common  Law  rights,  938-940. 

—  contract  by  wife  with,  944,  n.,  Add.,  945,  n. 

—  gift  to,  944,  n. 

—  receipt  of  separate  income  by,  944. 
imprisoned  for  debt,  cannot  be,  944,  950. 
judgment  against,  [716],  948,  950,  Add.,  954,  [956]. 
judicial  separation,  effect  of,  21. 

jurisdiction,  6,  11,  938,  947. 

leaseholds.  Common  Law  rights  in,  939. 

life  interests  of,  938. 

Limitation,  Statutes  of,  508,  944,  Add. 

loans  to  and  by,  252,  800,  n.,  946,  947,  n. 

married  before,  1883.. 21,  947. 

mortgage  by,  611,  n. 

payment  out  of  Court  to,  and  to  husband  of,  [432-435]. 

policy  for  benefit  of,  445,  n.,  [957]. 

power,  property  appointed  under,  245,  246,  256,  n.,  947,  951. 

practice  and  parties,  953. 

pre-nuptial  contracts,  948,  n. 

protection  order,  effect  of,  21,  950. 

real  estate.  Common  Law  rights  in,  938. 

reduction  into  possession,  938,  939. 

reversionary  property  of,  21,  927,  Add.,  939,  941,  Add.,  943,  951. 

security  for  costs,  952. 

separate  examination  of,  [433],  434,  n. 

—  use,  etc.,  941-945.     See  Separate  Estate. 

service  on,  50. 

settlement  of  jDroperty  of,  [433-436],  948.  «   , 

staying  action  by,  costs,  51,  n. 

trade,  etc.,  carrying  on,  946. 
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MAKRIED  WOMAN— con<m?/e(Z. 
undertaking  as  to  damages  by,  78. 
unity  of  person  of  husband  and  wife,  945,  n. 
wages  and  earnings  of,  946. 
will  of,  949,  953. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882 .. 945-948,  951.    See  Marrikd 
Woman. 

MARRIED   WOMEN'S   PROPERTY   ACT,  1893. .946,  949.     See   Married 
Woman. 

MARSHALLING  OF  ASSETS,  271-275,  Add. 

MARSHALLING  OF  SECDRTTIES,  271,  n.,  596. 

METROPOLIS  LOCAL  MANAGEMENT  ACTS,  625,  n.,  682,  n. 

MINUTES  OF  JUDGMENT  OR  ORDER,  appeal  from  order  as  to,  185. 
settling  and  variation  of,  183-185,  [184]. 
trial,  agreed  upon  at,  174. 

MISJOINDER,  action  not  to  be  defeated  for,  63,  93. 

MISREPRESENTATION.     See  Fraud. 

MISTAKE,  784-795.     See  Compromise,  Laches,  Specific  Performance. 
acquiescence  and  confirmation,  667,  Add.,  755,  756,  789. 
agreement  set  aside  on  ground  of,  147,  481,  Add.,  731-733. 
common  to  both  parties,  785. 
costs  of  action,  733,  791. 

County  Court  in  which  action  to  be  commenced,  790,  n. 
evidence  of,  147,  787. 

fact  or  law  of,  jurisdiction,  3,  5,  784-787,  Add. 
Fines  and  Recoveries  Act,  789. 
improvident  person,  settlement  by,  788,  [794]. 
instrument,  execution  of  by  some  of  the  parties  only,  788, 
judgment,  no  rectification  after,  789. 
lunatic,  settlor  becoming,  788,  n. 
misrepresentation  and,  distinction  between,  785,  n. 
officer  of  Court,  by,  784,  n. 
order  passed  and  entered,  in,  185,  Add.,  209,  n. 
parties  joined  by,  92,  et  seq. 

—  to  action  for  rectification,  790. 
practice,  790. 

property  comprised  in  agreement,  as  to,  785,  786,  [795}^. 

rectification  of  instrument  for,  746,  n.,  785-790,  [792-795]. 

remedy,  nature  of,  786,  787. 

representation  to  be  made  good,  754,  785. 

revocation,  power  of,  788,  [794]. 

settlement  partly  set  aside,  746,  n, 

testator  of,  as  to  legatees,  etc.,  157,  n..  Add.,  785,  n.,  [795]. 

vendor  and  purchaser,  785,  [795]. 

will,  in,  157,  n.,  790,  [795]. 

MORTGAGE,  555-653.     See  Charge,  Debentures,  Foreclosure,  Mortgage 
Debt,  Mortgage,  Equitable,  Mortgagee,  Redemption,  Trust  and  Mortgaged 
Estates,  Trustee  Act,  1893. 
advo^yson  of,  580. 
agreement  not  to  call  in,  563. 
attornment  clause,  power  of  distress,  571,  572,  Add. 

—  mortgagor  in  occupation,  578,  [640]. 
building  society,  to,  587,  [623],  631,  n„  [636]. 

chose  in  action,  sale  money,  etc.,  561,  588,  n..  Add.,  592,  Add.,  593,  Add. 
clogging  equity  of  redemption,  564,  n. 
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MORTGAGE— coM<M?tter?. 
company,  to  or  by,  559,  u.,  Add.,  561,  Add.,  G12,  Add. 
copyholds  or  leaseholds,  of,  [632,  650], 
deeds,  loss  of,  143,  n.,  574,  n. 
disclaimer,  612,  613,  620,  [629,  630]. 
equity  of  redemption,  nature  and  devolution  of,  etc.,  557. 
executor,  etc.,  by,  247-251,  275. 
fixtures  included  in,  558,  559,  Add.,  789,  790. 
foreign  property,  of,  556,  n. 
forged  or  fraudulent,  588,  Add.,  589,  591,  753,  n. 
further  and  future  advances,  561,  568,  574,  596. 
illegal  consideration  for,  445,  n. 
interest  on,  after  day  appointed,  556. 

—  compound,  when  allowed,  etc.,  564,  580,  [647]. 

—  conversion  of,  into  principal,  578. 

—  implied  agreement  to  pay,  561. 

—  judgment  debt,  on,  556. 

—  reduction  of  on  punctual  payment,  581. 

—  right  to  sue  for,  598. 
irredeemable,  cannot  be  made,  563,  565. 
joint  account  clause,  575,  n. 
jurisdiction  in  equity,  2,  5,  555-557,  875,  n. 
married  woman,  by,  61 1,  n. 

negociable  securities,  590. 

partnership,  share  in,  580,  n.,  611,  n.,  633,  n. 

personal  chattels,  etc.,  559,  Add.,  572,  n..  Add.,  573,  n.,  Add.,  605,  n. 

Priority,  584-594. 

—  agency  to  raise  money,  585,  586. 

—  agreement  for  lease,  589. 

—  bankruptcy  trustee  of  mortgagor  purchasing  property,  583. 

—  better  equity,  586-588. 

—  building  society,  587,  588,  [631,  n.]. 

—  choses  in  action,  sale  money,  policy,  etc.,  588,  Add.,  590,  592,  593,  Add, 

—  date,  according  to,  584,  586. 

—  declaration  of,  [636]. 

—  fraud,  etc.,  in  cases  of,  585,  588-591,  Add. 

—  fund  in  Court  in  case  of,  593. 

—  inquiry  as  to,  613. 

—  judgment  creditor,  593. 

—  legal  estate,  584,  590,  591,  594-596. 

—  negligence,  lost  by,  585,  586,  589,  590. 

—  notice  on  the  ground  of,  585,  n.,  589,  592,  Add.,  593,  Add.. 

—  omission  to  inquire,  585-587,  589,  591,  593. 

—  particulars  claiming,  [623]. 

—  registration  on  ground  of,  591,  592. 

—  stop  order,  bj'  obtaining,  593. 

—  title  deeds,  possession  of,  etc.,  585,  586,  589,  590,  592. 
proviso  limiting  amount  secured,  576,  n. 

receiver,  affidavit  on  application  for,  [401,  630],  631,  n, 

—  power  to  borrow  and  expend  money,  etc.,  578,  579,  Add.,  [630,  640], 
redeem,  persons  entitled  to,  566-568. 

release  of  equity  of  redemption,  563. 

sale  at  request  of  mortgagor,  etc.,  599-GOl,  [036], 

—  by  the  Court,  613,  [636,  648]. 

—  in  bankruptcy,  599,  u. 
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UOKY^OkQE— continued. 
shares,  of,  561,  Add.,  584,  585,  593. 
ships,  of,  584,  n. 
stock  mortgage,  556,  n.,  599,  n. 
surety,  rights  of,  566,  n.,  611. 
tacking,  499-501,  n..  Add.,  594-596. 
tenant  in  tail  by,  566,  n. 
transfer,  577,  582,  618. 
trust  for  sale  in  form  of,  556. 
MORTGAGE  DEBT, 

apportionment  of,  between  two  estates,  260,  n.,  596. 
appropriation  of,  by  executor,  277,  Add.,  610,  n..  Add. 
exoneration  of  personal  estate  from,  259-262,  Add. 
judgment  for,  556,  n.,  597,  598,  Add.,  [621,  633]. 
keeping  alive,  or  extinguishment  of,  582,  583,  Add. 
tenant  for  life,  etc.,  payment  by,  277,  n.,  510,  582,  583,  Add.,  607,  Add.,  610,  n, 

MOETGAGE  EQUITABLE,  559-562.     See  Fobeclosube,  Redemption. 
agreement  for  lease  of,  561,  589. 

—  for  mortgage,  specific  performance  of,  560,  [647]. 
costs  of  preparing  legal  mortgage,  etc.,  617,  [624]. 
deposit  by,  559-562. 

—  of  some  of  title  deeds,  561,  562,  586,  587. 
evidence  of,  561,  n.,  562. 

Frauds,  Statute  of,  560-562. 

further  and  future  advances,  561,  568,  574,  596. 

injunction  against  dealing  with  property,  562,  [650]. 

remedy  of  mortgagee,  562,  603,  616. 

sale,  judgment  directing,  [648,  650-653]. 

MORTGAGEE.     See  Trustee  Act,  1893,  s.  42. 
accounts  against,  practice  in  taking,  576,  580,  Add.,  581,  Add.,  597,  n,,  614,  n.,  615. 
administration  action  by,  323,  n.,  [387,  406]. 
agent  for  mortgagor,  565,  n. 

bonus  or  other  advantage,  when  entitled  to,  564,  578. 
business  property,  579,  Add. 
consolidate,  right  to,  568-570,  612,  [630,  644]. 
costs  in  administration  action,  380. 

—  interest  on,  561,  n. 

—  right  to  generally,  178,  473,  n.,  564,  598,  617-620,  Add. 

—  transfer,  of,  618. 
counterclaim  by,  65,  n. 
creditor's  action  by,  [387,  406]. 
fiduciary  relation,  not  in,  573,  574,  606. 
inquiries  by  stranger,  575. 

lease,  new,  obtained  by,  575. 

leases  by,  571,  572. 

legal  estate,  conveyance  of,  573,  n.,  616. 

notice  to  pay  off,  583,  [627,  642-644]. 

opening  accounts  against,  580,  n. 

over  or  fully  paid,  574,  n.,  581,  [628,  642,  646]. 

payment  out  of  Court  to,  [432],  433,  n.,  Add. 

Possession,  in,  bights  and  liabilities  of,  570-583,  [633,  645,  646]. 

—  accounts,  vouchers,  repairs,  profits,  improvements,  etc.,  576,  580,  Add.,  581, 
Add.,  597,  n.,  615,  [630,  639,  640]. 

—  agents,  to  employ,  578,  579. 

—  allowances,  576,  577. 
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MORTGAGEE— coH^j/iMed. 
Possession,  in,  right  and  liabilities  of — continued. 

—  annual  rests  against,  580,  Add.,  581,  Add.,  614,  [647]. 

—  deeds  and  copies,  etc.,  574,  n.,  582,  618,  n. 

—  improperly  dealing  with  security,  576. 

—  leaseholds,  liability  as  to,  573. 

—  loss  of  title  deeds,  etc.,  143,  n.,  574,  n. 

—  mines,  etc.,  to  open,  579. 

—  mode  of  obtaining  possession,  571,  572. 

—  occupation  rent,  576. 

—  reconveying  to  one  mortgagor  only,  575. 

—  repairs  and  improvements,  576,  577,  597,  n.,  [630,  639,  640]. 

—  selling  without  notice,  etc.,  573,  n.,  574,  606. 

—  timber,  etc.,  as  to,  580. 

—  transfer,  rents  received  after,  liability  for,  577. 

—  what  amounts  to  possession,  577,  n.,  578. 

—  wilful  default,  576,  577,  615. 

receiver  and  manager,  [401],  578,  579,  Add.,  [630,  640]. 
remedies,  may  pursue  concurrently,  597,  598,  Add.,  637,  n. 
sale  by,  liability  as  to,  etc.,  573-575,  581,  637,  n. 

—  costs  of,  618,  Add. 

—  injunction  to  restrain,  574,  [645]. 

—  may  not  purchase  at,  575. 

—  money,  application  of,  577,  581. 
payable  by  instalments,  575,  n. 

—  notice  belbre  exercising  power,  573,  n.,  575. 

—  under  power,  557,  573,  Add.,  574,  597. 

Second,  accounts,  mode  of  taking  against  first  mortgagee,  614,  n. 

—  defences  and  disclaimer  by,  612,  613,  [629,  630]. 

—  rights  and  liabilities  of,  570. 

solicitor,  duty  in  preparing  mortgage,  etc.,  565,  n.,  575. 

—  notice  to,  502. 

—  profit  costs,  473,  n.,  565. 

surplus  sale  money,  573,  574,  [628,  645-647]. 

—  improper  payment  of  to  mortgagor,  574. 

—  payment  of  into  Court,  573,  894. 
timber,  insurance,  etc.,  570. 
transferee,  right  to  sue  for  debt,  597,  n. 

MORTGAGEES'  LEGAL  COSTS  ACT,  1895. .564. 

MORTGAGOR.     See  Injunction. 
back  rents,  not  liable  for,  570,  571. 
dower,  etc.,  effect  of  mortgage  on,  558. 
lease,  new,  obtained  by,  575. 
leases  by,  571,  572. 

occupation,  in,  receiver,  578,  579,  [640]. 
purchase  of  reversion  by,  575. 

sale,  right  to,  under  Con  v.  Act,  s.  25 ..  599-601,  [636], 
sue,  right  to,  558. 
timber,  570. 

title  deeds,  right  to  inspect,  582. 
transfer,  right  to  a,  582. 

MORTMAIN  ACTS,  274,  441,  Add. 

MOTION.     See  Application,  Notice  of  Motion. 

MULTIFARIOUSNESS,  14. 

NEGOCIABLE  INSTRUMENT,  449,  n.,  590,  d. 

3  s 
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NEW  TRIAL,  after  appeal,  211,  219. 
after  judgment  by  default,  168. 
appeal  from  order  directing,  etc.,  207. 

distinction  between  case  for,  and  for  appeal,  204,  206,  207,  n.,  Add. 
practice  as  to,  203,  204. 

NEW  TRUSTEES.    See  Tbustke,  Trustee  Act,  1893. 
appointment  of  additional,  [522]. 

—  in  action,  312,  [521,  522],  853,  [879,  880]. 

—  out  of  Court,  849-853,  Add.,  856,  857. 
declaration  as  to  appointment  of,  851,  [880]. 
duties  and  powers  of,  478,  482,  483,  869. 
policy  of,  under  M.  W.  P.  Act,  1882 ..  [957]. 
right  to  sue  old,  etc.,  478. 

when  vesting  order  required,  854. 

NEXT  FRIEND,  17-20,  [511,  873].    See  Disability,  Infant,  Lunatic. 
description  of  female,  18. 
removal  of,  etc.,  18,  [936,  937]. 

NEXT  OF  KIN.    See  Affidavit,  Distbibutions,  Statute  of. 
advertisements  for,  326,  329,  346,  349,  et  seq. 
claim  for  administration  by,  when  barred,  269. 
decretal  order,  administration  action,  [407]. 
evidence  of  title  of,  156,  [335-339]. 
inquiry  as  to,  156,  [335-339,  407,  416]. 
no  preference  to  whole  blood,  338,  n. 
particulars  of  claim  by,  [388]. 
trust  for,  259,  442,  445,  452,  n. 
NONSUIT.    See  Dismissal  of  Action. 

NOTICE,     See  Application,  Contribution,  Indemnity,  Motion. 
account  brought  in,  of,  [343]. 

constructive,  251,  457,  501-504,  Add.,  585,  679,  680. 
deed,  etc.,  of,  notice  of  contents,  503,  679-681. 
fraud,  of,  251,  457. 
incumbrance,  of,  593,  Add.,  742,  895. 
judgment  or  order,  of,  91,  289,  290,  315,  326-331. 
purchaser  without,  499-501,  752. 
service  of,  etc.,  34,  35,  46,  73,  74,  326-329,  871. 
Bolicitor,  to,  34,  35,  251,  501,  et  seq. 
tenancy,  of,  503,  680. 
trast,  of,  499-504. 

NOTICE  OF  APPLICATION,  NOTICE  OP  MOTION,  [31],  73,  74,  ri25,  137, 
139,  165,  184,  199,  212,  223,  224,  316,  331,  344,  371,  374],  431,  n.,  879,  n.     See 
Injunction,  Receiver. 
decretal  order,  to  add  to,  [331]. 
executor,  etc.,  to  bring  in  accounts,  [344]. 
minutes,  to  vary,  [184]. 
service  of,  time  for,  etc.,  34,  35,  73,  74. 
NOTICE  TO  TREAT,  674. 

OCCUPATION  RENT,  [515,  524],  553,  n.,  576,  578,  580,  [640],  686,  714,  n., 
[777]. 

OPTION  TO  PURCHASE,  ETC.,  565,  664,  665,  n..  Add.,  695,  n.,  [707,  727]. 
conversion  on  exercise  of,  665,  n..  Add.,  695,  n. 

ORDER.     See  Judgment,  Minutes. 
binding,  from  what  date,  181,  Add. 
disobedience  to,  195. 
ex  parte,  or  on  notice,  when,  431,  Add. 
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OR  Xy^'R— continued. 
mistake  in  order  passed  and  entered,  185,  Add.,  209,  n.,  870. 

ORDER  AND  DISPOSITION,  472,  Add.,  561,  Add. 

ORDER  OP  COURSE,  55,  297. 

ORIGINATINCt  summons,  [229,  231,  232],  283,  481. 

OVERPAID  LEGATEE,  ETC.,  279. 

PARAPHERNALIA,  marshalling  in  favour  of  widow,  273,  Add. 

PARENT.     See  Infant. 
gift  to,  V46. 

PARLIAMENT,  privileire  of,  505. 

PARTICULARS,  108,  111. 

PARTICULARS  OF  CLAIM,  [384,  511,  543,  621,  705,  760,  792,  835]. 
deemed  part  of  summons,  47. 
defendant  may  require  further,  43. 
frame  and  contents  of,  37,  39-44. 
signature  and  filing  of,  44. 
transferred  action,  in,  234,  [235]. 
under  0.  6,  r.  6.. 284. 

PARTIES.     See  Administbation,  Change  of  Parties,  Executor  ;  also  Con- 
tents, pp.  xi.-xv. 
absent,  16,  228,  287,  329,  536. 

adding  and  substituting  new,  70,  n.,  92-96,  168,  610,  n. 
agent,  solicitor,  witness,  etc.,  95,  496,  696,  758. 
attending  proceedings,  326-328,  330-333. 
bankruptcy,  trustee  in,  95,  313,  n. 
conflicting  interests,  16,  395,  n. 
corporation,  296. 
creditor,  claim  by,  331,  n. 

deceased  person,  party  to  represent  estate  of,  290,  298,  299,  612,  Add. 
executor,  etc.,  287,  288. 
infant,  17-20,  53-56,  929,  932,  n. 
joinder  of,  alternative  claims,  13,  Add.,  14,  94-96. 
leave  to  attend  proceedings,  331-333,  [407]. 
lutiatic,  22-25,  Add.,  53-56,  [760,  905]. 
married  woman,  20-22,  953. 
numerous,  15,  16,  Add.,  286,  612,  Add. 
objection  of  want  of,  94. 
partner,  25,  26,  759,  826. 

persons  jointly  and  severally  liable,  14,  94,  n.,  288,  n.,  492,  n.,  496. 
power  of  Court  to  order  persons  to  be  made,  15,  289,  395,  n.,  933,  n. 
representative  of  deceased  representative,  287,  290,  [389,  390,  409]. 
served  with  judgment,  326,  331-333. 

—  classification,  etc.,  of,  332,  333. 

—  right  of,  to  apply  to  add  to  judgment,  etc.,  328. 

—  should  give  notice  to  registrar,  332. 

strict  settlement,  persons  entitled  under,  286,  534,  610,  695. 
trustees,  14,  288,  n.,  328,  378,  496,  538,  870,  n. 
unnecessary,  costs,  13,  Add.,  15,  n.,  19. 
wrong  party,  setting  aside  of  judgment,  610. 

PARTITION,  527-554.    See  Bid,  Leave  to.  Conduct  of  Action,  Convkrision, 
Occupation  Rent,  Rents  and  Profits,  Repairs  and  Improvements. 
accounts  and  inquiries,  91,  533,  535,  541,  [548-553]. 
Actof  1868,.  528,  e!!se(7. 
advertisements,  536-538. 
Chambers,  proceedings  in,  324,  357,  et  seq.,  54L 
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VKKIYllOl^— continued. 
construction,  when  questions  of  decided,  309. 

conversion  of  property  of  persons  under  disability,  530,  531,  n.,  Add. 
costs  of  action  for,  541,  542,  Add.,  [546]. 
County  Court  in  which  action  to  be  commenced,  10,  540,  n. 
disability,  persons  under,  528,  530,  n.,  536,  538,  539,  [545,  547,  550,  886,  887]. 
disputed  title  of  plaintiff,  533. 
effecting,  mode  ol,  527,  540. 
expenditure  by  co-owner,  534,  [553]. 
further  consideration,  order,  etc.,  on,  535,  541,  [553]. 
incumbered  shares,  533,  534,  542,  [546],  549,  n. 
infant  declared  trustee,  etc.,  [545,  547],  886,  Add. 
injunction,  533. 

judgments  and  orders,  535,  540,  541,  [544-554]. 
jurisdiction,  etc.,  5,  10,  527,  528,  532-535,  540. 
leave  to  join  claim  for,  533. 
lunatic,  vesting  of  share  of,  [886]. 

notice  of  judgment  for,  91,  289,  326-329,  333,  530,  535-538,  [548]. 
particulars  of  claim  for,  530,  531,  [543]. 
parties  declared  trustees,  [548],  862,  863,  [887]. 

—  to  action  for,  289,  534-538,  541,  [549]. 
partition  of  part  of  property,  532. 
payment  out  of  Court,  538,  n.,  Add.,  541,  n. 
person  not  served,  rights  of,  538. 

persons  interested,  inquiry  as  to,  535,  [548-552]. 

practice  in  action  for,  539-541. 

purchase  of  share  of  party  requesting  sale,  529,  532,  [546]. 

receiver,  appointment  of,  533,  [551]. 

rents,  account  of,  533,  [544,  553]. 

sale  under  Acts  of  1868,  1876.. 528-532,  [543,  547-553]. 

—  further  consideration,  on,  535,  541,  [553]. 

—  request  of  owners  of  moiety,  etc.,  at,  528-532,  538,  539,  [551,  552]. 

—  successive  sales,  538. 

—  trial,  when  directed  at,  540,  541,  [547]. 
Settled  Estates  Act,  529-531,  n..  Add. 
Settled  Land  Act,  under,  535,  n. 

settled  shares,  533,  n.,  535,  n. 

tenant  for  life,  right  to,  533,  n.,  535,  n. 

title,  evidence  of,  540,  n. 

trust  for  sale,  etc.,  532,  533. 

Trustee  Acts  incorporated  into,  529,  536,  [545,  547],  862,  [886-888]. 

unborn  persons  mterested,  535,  [548,  887]. 

wall,  of,  528,  n. 

PARTITION  ACTS.     See  Partition. 

PARTNERS.     See  Payment  into  Court. 
actions  by  and  against,  25,  49,  Add.,  801-807,  809,  824. 
advances  by,  812,  822. 

assignment  or  mortgage  of  share  of,  815,  821. 
bankruptcy,  802,  n.,  811,  815,  828,  829. 
creditors  not  to  compete  with,  802,  n. 
Debtors  Act,  s.  4,  when  subject  to,  505. 
deceased,  798,  n.,  802,  814,  821,  828,  833,  n.,  [842]. 
dormant,  817. 

fxpulsion  of,  813,  Add.,  [839]. 
fraud  by,  736,  Add.,  759,  820,  833,  n.,  [845,  846]. 
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TARTNERS— cojiii/ittecf. 
"  holding  out,"  804. 
indemnity,  right  to,  812,  821,  [842]. 
infant  partner,  811. 
interest  on  capital,  812,  820-822. 
joint  and  several  liability,  803,  804. 
lea.se  obtained  by  one  partner,  468. 
liability  of,  to  third  parties,  493,  801-807. 
lunatic  partner,  816,  817. 
majority,  power  of,  812. 
managing  partner,  authority  of,  801,  Add. 
negligence  of,  493,  812,  n. 
new,  805,  812. 
power  to  bind  firm,  801. 

purchase  of  share  of,  673,  797,  820,  821,  n.,  [839,  841]. 
quasi  partners,  797-800. 
ratification  of  authority  of,  801,  n. 
receivmg  order  against,  811. 
remuneration  of,  812,  818,  829,  n. 
representation  by  one  partner,  805. 
relations  to  one  another,  807-815. 
retiring,  805,  809,  821,  825,  n. 
service  on,  49,  Add. 
shares  in  capital,  etc.,  when  equal,  811. 
trust  property  received  by  partner,  804. 

PARTNERSHIP,  796-847.    See  Account,  Injunction,  Limitation,  Pautners. 
accounts,  etc.,  91,  814,  815,  [837,  839]. 
balance  sheet  and  valuation,  807,  n,,  808,  n.,  820,  821. 
annuity  to  widow,  etc.,  451,  n.,  797. 
appropriation  of  payments,  499,  Add.,  805,  n. 
articles,  807,  827,  [836,  840]. 
books  of,  349,  n.,  812,  815. 
Chambers,  proceedings  in,  324,  et  seq.,  833. 
competition  with  firm,  802,  n.,  814. 
costs  of  action,  816,  n.,  818,  834,  [837]. 
County  Court  jurisdiction,  2,  10. 

in  which  action  to  be  commenced,  826,  n. 

course  of  dealing,  807. 

damages  for  breach  of  agreement,  articles,  etc.,  813,  [836,  840]. 

Dissolution,  agreement  for,  797,  821,  [838]. 

—  arbitration,  673,  821,  824,  825,  Add.,  [843-845]. 

—  authority  of  partners  after,  818. 

—  bid,  leave  to,  etc.,  [837]. 

—  capital,  making  up,  etc.,  817,  834,  [841]. 

—  Court,  by,  816,  833. 

—  date  of,  833,  Add.,  [836]. 

—  defences  to  action  for,  8ji3-825,  Add. 

—  differences  or  mi-conduct,  816,  817,  827,  [835-837]. 

—  judgment  for  account  and,  832,  833,  [836-838]. 

—  lunacy,  816,  817. 

—  notice,  bankruptcy,  death,  etc.,  by,  813,  Add.,  815,  833,  n.,  [838]. 
of,  London  Gazette,  etc.,  817,  818,  [836]. 

—  premium,  return  of,  736,  Add.,  819,  825,  833,  [840,  845]. 

—  retiring  partner,  share  of,  a  debt,  821. 

—  sale,  etc.,  [412,  415,  410],  822,  823,  830,  n.,  [837,  838]. 
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PARTNERSHIP— con^wwet^. 
Dissolution,  surviving  partner,  power  of,  818. 

—  uncompleted  contracts,  823. 

—  winding  up  of,  after,  818,  819,  821,  822,  833. 
evidence,  etc.,  of,  797-800,  Add. 

execution  against,  796,  809-811,  815,  [844,  845]. 
expired,  continuance  of  business  of,  814,  820. 
firm,  change  in,  805-807,  817. 

—  name  of,  injunction,  809. 

—  style  of,  800,  808,  Add.,  809,  n.,  814,  n. 
Frauds,  Statute  of,  797. 

further  consideration,  order  on,  [841]. 
goodwill,  [412,  416],  808,  Add. 

—  sale  of,  right  to  canvass  customers,  etc.,  808,  Add. 
guarantee  by  firm,  806,  807. 

hiring  and  service,  797-799. 

illegal,  8ie,  Add. 

injunction,  808,  Add.,  817,  825-832,  [835,  842,  843]. 

joint  and  separate  assets,  802. 

laches,  defence  of,  826,  n. 

lender  to,  annuitant,  etc.,  798-800,  801,  n. 

misrepresentation,  setting  aside  for,  736,  Add.,  820,  [845,  846]. 

mortgage,  580,  n.,  611,  n.,  633,  n.,  800,  815. 

nature  of,  796,  800. 

notice  to  firm,  805. 

novation,  b05. 

option  or  agreement  to  purchase  share  in,  807,  n.,  813,  814,  n.,  820,  821,  n.,  [839, 

841]. 
particulars  of  claim,  [835]. 
parties  and  practice,  25,  26,  759,  826. 
proceedings  in  Chambers,  324,  et  seq.,  349,  n.,  833. 
profits,  etc.,  807,  n.,  811,  812,  815,  820,  822,  Add. 
property  of,  468,  503,  807-809. 

receiver  and  manager,  appointment  of,  [412],  825,  827-832,  [835,  843,  844]. 
secret  profits,  468,  Add.,  814. 

solicitors,  investment  by,  493,  Add.,  757,  n.,  803,  n.,  Add. 
specific  performance  of  agreement  for  partnership,  dissolution,  etc.,  797,  807,  n.,  813, 

820,  821,  [839,  841]. 
surcharging  and  falsifying  accounts,  823,  [837,  839]. 
term  of,  813. 

third  parties,  relations  to,  801-807. 
will,  at,  determination  of,  813,  Add.,  [838]. 

PARTNERSHIP  ACT,  1890.. 796-822. 

PAYMENT  INTO  COURT.     See  Sale  by  the  Court,  Securities. 
balance  in  hands  of  trustees,  partners,  etc.,  284,  310-312,  Add.,  [418,  419],  832. 
bank  or  stakeholder,  by,  [393,  418]. 
creditor  and  debtor,  relation  of,  311. 
further  consideration,  on,  328. 
plaintiff,  by,  counterclaim,  310,  Add. 

PAYMENT  AND  TRANSFER  OUT  OF  COURT.     /See  Married  Woman. 
mode  of  obtaining,  431,  n. 

money  representing  real  estate,  of,  538,  Add.,  541,  n. 
mortgagor  and  mortgagee,  to,  [432],  433,  n,,  Add. 
of  some  shares  only,  375,  n.,  537. 
orders  for,  [428,  431-435,  908-910]. 
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PAYMENT  AND  TRANSFEK  OUT  OF  C0\5B.T— continued. 

single  trustee,  858,  n. 

PAYMENTS,  APPROPRIATION  OF,  499,  805,  n. 
PEDIGREE,  [336]. 
affidavits  proving,  [335-339]. 
evidence  of,  145,  336,  n. 
to  be  produced  to  registrar,  334,  [336]. 

PENALTY,  581,  688,  n..  Add. 

PERMANENT  IMPROVEMENTS.     See  Repairs  and  Improvemekts. 
PERPETUITIES,  accumulation,  trust  for,  488,  Add. 
power  of,  or  trust  for  sale,  485,  n. 
restrictive  covenants,  669,  n. 
rule  against,  442,  Add.,  488,  Add.,  489,  Add. 
trust  to  keep  tombstone  in  repair,  etc.,  442,  n. 

PERSONAL  ESTATE.    See  Administration,  Debts. 
account  of,  [403-411]. 
sale  of,  under  judgment,  326,  357,  et  seq. 

PERSONAL  REPRESENTATIVE.     See  Executor. 

PETITIONS,  870,  871,  [872-875,  905-907,  931]. 
several  for  same  object,  [908]. 

PLAINT,  entry  of,  39,  42. 

PLEADING,  37,  n..  Add.    See  Defence,  Heir,  Particulars  of  Claim. 

PLEDGE,  559,  n.,  585,  n. 

POLICY  OF  ASSURANCE,  assignee,  right  to  sue  upon,  892,  n. 
banker,  etc.,  power  of,  to  receive  money,  480. 
cancellation  of,  732. 
debtor's  life,  on,  561,  n. 
gift  or  settlement  of,  449. 
moneys  applied  in  keeping  up,  605,  n. 
mortgage,  etc.,  of,  593,  [621,  633]. 
new  trustee  under  M.  W.  P.  Act,  1882 ..  [957]. 
payment  of  policy  money  into  Court,  892. 

POWER.     See  Married  Woman. 
exchange  of,  533,  n. 
fraud  on,  734,  n.,  Add. 
non-execution  of,  not  aided,  256. 
release  of,  734,  n.,  Add.,  941,  951. 
sale,  of,  485,  532,  533,  684,  n. 

POWER  OF  ATTORNEY,  construction  of,  658,  n, 
payment  by  trustee,  etc.,  under,  481,  n. 

PRACTICE  OF  COUNTY  COURT,  8,  35. 

PRECIPE,  39. 

PRE-EMPTION,  right  of,  565,  664. 

PRELIMINARY  ACCOUNTS  AND  INQUIRIES,  90,  [403]. 

PRELIMINARY  OBJECTION,  221,  n. 

PRETENDED  TITLE,  677,  n. 

PRINCIPAL  AND  AGEN^r.    See  Agent. 

PRIVATE  STREETS  WORKS  ACT,  1892. .625,  Add. 

PROCESS  AND  PROCEEDINGS,  filing  and  sealing  of,  33,  34. 
forms  of,  [31],  35,  [384,  385,  872,  903,  931,  955,  957]. 

PRODUCTION  OF  DOCUMENTS.    See  Inspection  of  Documents. 

PROFITS.     See  Directors,  Promoter. 
illicit  or  secret,  468,  752,  n.,  814, 

PROHIBITION,  232,  n. 

PRO  INTER  ESSE  SUO.     See  Receiver.  :    .  . 
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PROMISSORY  NOTE,  debt  due  on,  [354,  n.]. 

PROMOTER,  contracts,  etc.,  with,  740,  751-754,  Add.,  Ibl,  n.,  [769,  781]. 
Debtors  Act,  s.  4,  not  subject  to,  505. 
inquiry  into  conduct  of,  754,  n..  Add. 

PROSPECTUS,  740,  741,  n..  Add.,  [769,  781], 

PUBLIC  HEALTH  ACTS,  602,  [625,  Add.,  650,  651],  669,  Add.,  682,  n. 

PUBLIC  HOUSE,  [640],  664,  [721,  777]. 

PURCHASE.     See  Conditional  Contract. 
approval  of  by  Court,  284. 
conditional,  565. 
in  name  of  child,  wife,  etc.,  464-467,  [514,  524],  Add. 

PURCHASER.     See  Fiduciary  Relation,  Sale  by  the  Court,  Vendor  and 
Purchaser. 

heir,  etc.,  of,  payment  of  purchase  money,  261. 
settlement,  etc.,  fraudulent  against,  451,  458,  461-463,  Add. 
without  notice,  defence  of  being,  499-501,  752. 

PURCHASER'S  LIEN,  592,  605,  675,  692,  [779]. 

QUIT,  NOTICE  TO,  682,  n.,  Add. 

KAILWAY  COMPANY.     See  Vendor's  Lien. 
injunction  to  restrain  running  of  trains,  692.  [715]. 

REAL  ESTATE.     See  Assets,  Debts,  Descent,  Married  Woman,  Rents  and 
Profits. 

charge  on,  for  purchase  money,  [521]. 
Court  will  not  administer  realty  only,  286,  n. 
declaration  of  trust  of,  [514,  524],  Add.,  860. 
inquiry  as  to,  [404,  406,  410,  552]. 
power  to  sell  for  payment  of  debts,  etc.,  247-251,  358. 

REALISATION,  costs  of.  318,  Add. 

REAL    PROPERTY    LIMITATION    ACT,   1874..  191,   n.,   608,   Add.      See 
Limitation. 

RECEIVER.     See  Busiiftess,  Execution,  Executor,  Injunction. 
accounts  of,  87,  [437]. 
appointed,  how,  401,  n.,  578. 

—  when,  188,  310,  312,  313,  423,  n..  Add.,  578,  703,  n.,  825,  830,  n..  Add. 

—  ex  parte,  or  before  service  of  summons,  74,  79,  80,  189,  831. 
claim  for,  44,  [393,  394,  400]. 

company,  against,  573,  n.,  Add.,  830,  n..  Add. 

continuing,  [194]. 

defendant,  on  application  of,  831. 

discharge  of,  [436]. 

disturbance  of,  a  contempt,  88,  193,  n.,  811,  [844,  845]. 

effect  of  appointing,  312,  313,  830,  831. 

evidence  on  application  for,  [191,  400,  401,  630],  631,  n. 

foreign  property,  556,  n. 

incumbrances,  to  keep  down  interest  on,  [422]. 

interim,  appointment  of,  79-82,  189,  [192,  640],  831,  [843]. 

jurisdiction  to  appoint,  etc.,  4,  87-89,  186,  187,  423,  n. 

loss  incurred  by,  578. 

mortgagor  and  mortgagee,  as  between,  578,  579,  [630,  640]. 

named  in  order,  401,  n. 

notice  of  application  for,  189,  [399],  826,  n. 

order  for  may  be  made  out  of  Court,  79. 

ordf^rs  appointing,  [192-194,  417,  422,  551,  640,  843],  933,  n. 

personal  representative,  where  there  is  no,  [422],  423,  n..  Add. 

plaintifif  or  defendant,  leave  to  propose  himself,  [778],  829,  830,  [843]. 
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KECEIVER— conitnwed 
powers  of,  830. 

prior  incumbrancer  in  possession,  [193]. 
registration  of  order  appointing,  191,  n. 
remuneration  of,  831,  n. 
repairs,  etc.,  by,  [630,  640]. 

security,  87,  88,  Add.,  188,  [192-194,  843,  933,  n.]. 
settling  order  appointing,  81. 

third  party  prejudiced  by  a[)pointment  of,  89,  Add.,  189,  193,  n.,  811,  [844,  845]. 
title  to  money  in  hands  of,  88. 

trust  property,  of,  310-314,  [393,  399-401,  417,  418]. 
trustee  appointed  to  be,  or  manager,  [412],  473,  n. 
undertaking  when  to  act  at  once,  88,  [192,  422,  640]. 

EECONVERSION,  485,  n.,  530,  n. 

■RECORDS,  151,  183. 

RECOVERY  OF  LAND.     See  Foreclosure,  Joinder  of  Causes  of  Action. 
action  for,  what  is,  28,  n.,  598. 
judgments,  etc.,  [514,  524,  632,  647,  715]. 
jurisdiction,  43,  Add.,  598,  n. 
mortgagor,  against,  28,  [29],  557,  n.,  558,  598. 
particulars  in  action  for,  43,  [514,  622]. 
small  tenements,  598,  n. 
stay  of  proceedings  for  bv  mortaasee,  557,  n. 

RECTIFICATION  OF  INSTRUMENTS.     See  Fraud,  Mistak 
specific  performance  of  agreement  as  rectilied,  660. 

REDEMPTION.     >SVe  Foreclosure,  Limitation,  Mortgage. 
dismissal  of  action  for,  616,  [645]. 
enlargement  of  time  to  redeem,  616,  Add.,  [638]. 
injunction  to  restrain  mortgagee  selling,  574,  [645]. 
judgments  for,  614,  [641-644]. 
mortgagor  sued  un  his  covenant,  568. 
overpaid  mortgagee,  costs,  619,  [642,  646]. 
partial  interest,  by  person  having,  567. 
particulars  of  claim  for,  583,  620,  [627]. 
parties  to  action  for,  610-612,  Add. 
persons  entitled  to  redeem,  566-568. 
practice  in  action  for,  612-617. 
proviso  for,  creating  new  estates,  566,  n. 
purchaser,  right  of  on  redeeming,  567,  n.,  568. 
several  estates  mortgaged,  567-570,  [630,  644]. 
successive  redemptions  and  foreclosures,  614,  [635],  Add. 
tender,  619,  620,  [627],  62S,  n.,  [642-644]. 
when  more  than  one  period  allowed  for,  614,  [635],  Add. 

REFORMING  OF  AGREEMENTS.     -See  Cancellation,  Fraud,  Mistake. 

REFUNDING  by  legatee,  solicitor,  etc.,  265,  n.,  278,  279,  469,  472,  n. 

REGISTRAR.     See  Chambers,  Proceedings  in. 
party  to  ac'ion,  234,  n. 
powers  of,  3,  73,  74,  324,  325,  333,  357,  647,  n. 

REGISTRAR'S  CERTIFICATE,  373-376,  Add.     See  Damages,  Interest. 
appeal  from  order  on  application  to  vary,  357. 
variation  of,  etc.,  357,  [374,  Add."],  376. 

REGISTRY,  MIDDLESEX  AND  YORK,  591,  592,  Add. 
vacation  of  registration,  fraud,  [763,  776]. 

RELEASE.     See  Surety. 
debt,  of,  448. 
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KELEASE — continued. 
defence,  of,  [398],  474,  481,  755,  824. 

REMAINDERMAN.     ^See  Tenant  for  Life. 

REMOTENESS.     (See  Perpetuities. 

REMOVAL  OF  ACTIONS,  ETC.    See  Transfer  of  Actions. 

RENEWAL  OF  LEASE,  expenses  of,  etc.,  468,  n. 
power  of  trustees  as  to,  468,  n. 

RENT,  contribution  towards  by  co-owner,  679,  n.     See  Occupation. 

RENTS  AND  PROFITS,  accounts  of,  etc.,  243,  265,  n.,  [405,  411,  525],  533, 
[544,  552,  553]. 
charge  of  debts  on,  251. 
employment  of  agent  to  collect.  480,  578-581. 

REPAIRS  AND  IMPROVEMENTS,  mortgagees,  power  of,  to  make,  577, 597,  n., 
[630,  639,  640]. 

partition  action,  etc.,  in,  inquiry  as  to,  [414,  524],  534,  [553]. 
trustees,  power  to  make,  478,  n. 
vendor  or  purchaser  by,  689,  n.,  [781]. 

REPRESENTATION  ORDER,  15,  n.,  16,  n..  Add.,  329,  330,  Add.,  395,  n. 

REPRESENTATION  TO  BE  MADE  GOOD,  754. 

RESALE,  687. 

RESCISSION.    See  Cancellation. 

RESIDUE.     See  Limitation. 
direction  that  fund  fall  into,  485,  n. 
distribution  of,  after  providing  for  annuities,  etc.,  270,  Add. 

RES  JUDICATA,  50,  168,  182,  Add.,  304,  802,  803. 

RESTRAINT.     See  Stop  Order. 

RESTRAINT  OF  MARRIAGE,  735,  Add. 

RESTRAINT  OF  TRADE,  738,  [766,  779],  808,  Add.,  809,  n. 

RESTRICTIVE  COVENANTS,  RIGHT  OF  WAY,  ETC.,  669,  Add.,  679,  n., 
685. 

RESTS,  ANNUAL,  495,  580,  581,  Add.,  614,  [647]. 

RETAINER.     See  Debts,  Solicitor. 

REVERSION,  664,  686,  745,  Add.    See  Tenant  for  Life. 

REVIVOR.     See  Change  of  Parties. 

SALE,     ^ee  Incumbrances,  Perpetuities. 
approval  of  by  Court,  284.     See  Conditional  Contract. 
costs  of,  380,  [430],  618,  Add. 
determination  of  trust  for,  485,  n. 
discretion  of  trustees  as  to,  276,  Add.,  485,  486,  Add. 
inquiry  as  to,  [415,  525,  639]. 

invalid  trust  for,  485,  n.  - 

postpone,  power  to,  276,  Add.,  485,  486,  Add. 
power  of  or  trust  for,  479,  485,  532,  533,  684,  n. 
tenant  for  life,  with  consent  of,  532,  n.,  684,  n, 
trustee  for,  cannot  purchase,  750. 
validity  of  order  for,  359,  n.,  672,  n. 

SALE  BY  THE  COURT,  357-373.    See  Abstract,  Auctioneer,  Bid,  Leave 
TO,  Conditional  Contract,  Stop  Order,  Title. 
advertisement  of,  363. 

agency,  solicitor,  etc.,  having  conduct  of,  359. 
applications,  right  of  purchaser  to  appear  on,  370. 
attendance  at  by  solicitor  having  conduct,  3B7. 
auction  or  private  contract,  284,  359,  368,  [369,  543,  550]. 
bid,  when  illegal  to  appoint  person  to,  365. 
bidding  paper,  [366,  367]. 
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SALE  BY  THE  QOXiWY— continued. 
certificate  of  result  of,  [367]. 

Chambers,  proceedings  in,  under  order  for,  326,  357,  360,  et  seq. 
conditions,  contracts,  etc.,  357,  361,  [363-365],  368. 
conduct  of,  357,  359-361,  380,  n.,  [405,  547],  601. 
conveyance  and  possession,  right  of  purchaser  to,  369,  [372]. 
costs  of,  176,  380,  [430],  618,  Add. 
deposit,  persons  to  receive,  etc.,  363,  365. 
discharge  of  purchaser,  371,  541,  n. 
evidence  as  to  nature  of  property,  etc.,  361. 
incumbered  property,  360,  361,  [404,  410,  549]. 
injunction  to  restrain  interference  with,  360. 
interlocutory  application,  on,  282,  n.,  358,  599,  [636]. 
mortgagee,  with  consent  of,  360,  361,  380. 
opening  of  biddings  abolished,  365,  n. 
order  or  judgment  for,  357,  358,  [404,  410,  547-552,  636,  648,  651-653,  715,  727, 

837,  838]. 
out  of  Court  instead  of,  372,  600. 
particulars  of  sale,  361,  363. 

payment  of  purchase  money  into  Court,  369,  [371,  372]. 
personal  property,  of,  357. 
possession,  right  of  purchaser  to,  358,  369. 
practice  as  to,  326,  357,  359-365,  368,  372, 
purchaser,  notice  to,  before  payment  out  of  Court,  370. 
reserved  price,  358,  [361,  n.],  365,  366,  373,  [637]. 
title,  acceptance  of,  369. 

—  bad,  not  forced  on  purchaser,  364. 

—  requisitions  of  purchaser  on,  368. 
SATISFACTION  of  debt  or  portion  by  gift,  499,  Add. 
SAVINGS  BANK,  trustee  or  manager  of,  469,  n. 
SECURED  CREDITOR,  188.  n.,  262,  263,  Add.,  351,  567,  n. 
SECURITIES,  deposit  of  in  Court,  [419],  896-899. 
SECURITY  FOR  COSTS.     See  Appeal. 

company,  against,  41,  Add.,  613,  n. 

defendant  residing  at  a  distance,  1 1. 

person  suing  in  forma  pauperis,  222,  n..  Add. 

plaintiff,  etc.,  out  of  England,  etc.,  89-42,  Add.,  96. 

SEPARATE  ACCOUNT,  carrying  over  fund  to,  [429,  431,  908,  911]. 

SEPARATE  ESTATE,  941-953.     See  Married  Woman,  Spes  successionis. 
devolution  on  death,  938,  953. 
discovery  as  to,  186,  n.,  948,  n. 
husband,  death  of,  etc.,  efiect  of,  943,  950. 

—  receipt  of  income  by,  944. 

—  trustee  for  wife,  472,  Add.,  941. 
injunction  against  alienation,  945. 
inquiry  as  to,  [717]. 

liability  for  debts,  etc.,  245,  278,  944-951,  Add. 

Married  Women's  Property  Acts,  before,  941-945. 

order  and  disposition,  472,  n..  Add. 

power  to  dispose  of,  684,  n.,  943. 

restraint  on  anticipation,  278,  497,  Add.,  942-945,  948-950,  Add.,  953,  n. 

savings  of,  944. 

what  is,  943,  946,  950,  n. 

SEPARATION  DEED,  915,  950. 

SEQUESTRATION,  418,  n. 
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SERVICE.    See  Partners,  Summons. 
abroad,  48,  n.,  900. 

dispensina;  with,  binding  parties  not  served,  329,  534-538. 
doubtful  or  insufficient,  etc.,  46,  50. 
evidence  of,  50. 

judgment  or  order,  of,  91,  289,  290,  326-331. 
petition,  of,  871,  900. 

substituted,  48,  n.,  195,  196,  n.,  Add.,  329,  344. 
summons,  of,  44-50,  Add. 
when  not  permitted,  34. 

SET  OFF,  balances  due  to  and  from  trustees,  378,  379,  497. 
costs,  etc.,  as  to,  178,  n.,  Add.,  [546,  645,  730]. 
legacy,  etc.,  and  debt,  60,  ji.,  266. 
practice  as  to,  63-66. 
right  to,  58-62,  Add.,  266. 

—  in  bankruptcy  and  winding  up,  60,  Add. 

SETTING  ASIDE  DEED,  ETC.     See  Cancellation,  Fraud,  Mistake. 

SETTLED  ACCOUNTS,  481.  [523],  748,  n.,  [837,  839]. 

SETTLED  LAND  ACTS.     See  Feaud,  Partition,  Vendor  and  Purchaser. 
bankrupt  tenant  for  life,  684,  n. 
certificates,  etc.,  of  Board  of  Agriculture,  151,  152,  n. 
County  Court  jurisdiction  under,  6,  11. 
"  incumbrauce,"  s.  5  of  1882  Act,  687,  n..  Add. 
infant  tenant  for  life,  (ss.  59,  60)  ..479,  n. 
investment  under  ss.  21,  22  of  1882  Act,  474,  n.,  475,  Add. 
"  land,"  defluition  of,  479,  n, 
lease  uuder,  684,  n.,  685,  n.,  Add. 
lunatic  tenant  for  life,  685,  n..  Add. 
notice  under,  503,  n.,  681. 
tmstees,  appointment  of,  under,  681,  853,  857,  n. 

—  payment  out  of  Court  to,  538,  n..  Add. 

—  power  of,  when  action  pending,  312. 

SETTLEMENT.     See  Distributions,  Fraud,  Marriage  Settlement,  Married 
Woman,  Trust. 

affidavit  of  no,  etc.,  339,  n.,  [401,  402,  433],  434,  n. 
after-acquired  property,  481,  n.,  [523,  525]. 
consideration  to  support,  452,  463,  Add. 
execution  of  trusts  of,  [511,  et  seq.^. 
original  and  derivative,  471,  n.,  593,  n.,  Add. 
setting  aside  fraudulent,  [407],  454-459,  [770-775,  782]. 
settlor  his  own  conveyancer,  455,  n. 
strict,  286,  454,  n.,  535,  610,  695. 
voluntary,  [407],  446-464,  Add.,  746,  [770-775,  782],  788,  789,  794. 

SHARES  IN  COMPANY,  allotment  of,  setting  aside,  741,  n.,  Add.,  782,  n.     See 
Mortgage. 

blank  transfers,  584,  588,  n. 
calls,  indemnity  against,  472,  n.,  655,  [709, 718]. 

SHARES  IN  RESIDUE,  payment  of  some  only,  375. 

SHIPS,  shares  and  interests  in,  584,  n.,  866. 

SMALL  TENEMENTS,  598. 

SOLICITOR.      See    Breach    of    Trust,    Limitation,    Mortgagee,    Notice, 
Settled  Accounts. 

attachment  against,  under  Debtors  Acts,  504,  n..  Add. 

breach  of  trust,  wlien  liable  to  indemnity  co-trustee,  etc.,  293,  n.,  r399],  493,  Add. 
change  of,  etc.  33 
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SOLICITOR— confwwec^. 
charging  order  for  costs,  602,  Add. 
costs,  no  claim  against  trust  estate  for,  472,  n. 

—  payment  of,  by,  208,  n.,  221,  Add. 

—  refunding  of,  etc.,  180,  Add.,  221,  Add.,  377,  472,  n..  Add.,  484,  Add. 
dealings  with,  and  gifts  to,  748,  749,  Add. 

interest,  liability  for,  495,  Add. 

investment,  liability  as  to,  293,  n.,  493,  Add.,  509,  757,  n.,  803,  n. 

particulars  of  claim,  must  sign,  44,  [384]. 

parties  attending  proceedings,  for,  332,  333,  541. 

premium  with  articled  clerk,  death,  820. 

privilege,  103,  n.,  114-117,  Add.,  120,  [124],  129,  n. 

proceedings  by,  without  authoi'ity,  221,  Add.,  868,  n.,  A<^d. 

purchase  monej'',  etc.,  authority  to  receive,  480,  691,  n. 

retainer  of,  32,  33,  [36],  51,  221,  Add.,  493,  603,  n. 

same  for  both  parties,  251,  501,  502. 

service  on,  35. 

trustee,  profit  costs,  382,  n.,  473,  Add.,  474,  Add.,  493. 

SOLICITOR'S  Li  EN,  603-605.     /See  Inspection  of  Documents. 

SPECIALTY  DEBTS,  241,  242,  493. 

SPECIFIC    PERFORMANCE,   654-730.     See  Damages,   Indemnity,   Lease, 
Rectification,  Reversion,  Vendor  and  Purchaser. 
abandonment  of  contract  660,  [711]. 
agent,  contract  by,  658,  695,  696,  [711,  725]. 

—  indemnity  to,  71,  695,  [725]. 

agreement  performed  after  action  commenced,  [726]. 

amendment  of  particulars,  688,  n. 

arbitration,  agreement  to  settle  by,  etc.,  672-674. 

bankruptcy  of  plaintiff,  292. 

bill  of  exchange,  purchase  money  to  be  secured  by,  [716]. 

breach  of  trust,  etc.,  defence  of,  112,  677. 

business,  purchase  of,  658,  n.,  [726]. 

collateral  verbal  agreement,  146,  659,  n. 

compensation,  with,  668-672,  [717,  724,  728]. 

concealment,  defence  of,  674,  n.,  675,  n.,  Add. 

contract,  conditional,  657,  n.,  Add. 

—  separable,  665,  n. 

—  sufficiency  of,  etc.,  657,  n.,  658,  Add. 
conveyance,  etc.,  approved  before  action,  [713,  714,  729]. 

—  defendant  appointed  to  execute,  [723]. 

—  settling,  702. 
costs,  665,  703-705. 

—  action  prematurely  commenced,  696. 
counterclaim  for,  65,  [725]. 

County  Court  in  which  action  to  be  commenced,  9,  10,  696. 

damages,  654-656,  Add.,  662,  687-690,  Add.,  [717,  726,  729]. 

deceased  vendor,  etc.,  694,  704,  [707,  727]. 

defaulting  purchaser,  payment  into  Court  by,  702,  [720]. 

defences  to,  action  for,  672-677,  Add.,  [711-713]. 

deposit,  return  of,  463,  663,  688,  n.,  696,  [720,  725]. 

deterioration,  etc.,  of  property,  689,  [716,  724]. 

discretion  of  the  Court  to  grant,  656,  Add. 

excess  of  value,  defence  of,  676,  742. 

execution  on  judgment  for,  701,  702. 

Frauds,  Statute  of,  657-660,  696,  [711]. 
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SPECIFIC  PERFORMANCE— co/ifw?te(^. 
further  consideration,  order  on,  700,  701,  [720]. 
goodwill,  dissolution  of  partnership,  etc.,  658,  n.,  672-674,  [726],  797,  807,  n.,  813, 

820,  821,  [839]. 
impecunious  purchaser,  687,  701,  703,  706,  n.,  [714,  715,  724]. 
inadequacy  of  price,  defence  of,  676,  742. 
incumbrance  or  lease  after  contract,  etc.,  690,  693. 
infant,  conlract  by,  not  enforced,  657,  Add. 

—  heir,  [707,  727]. 

injunction  to  restrain  sale  of  property,  676,  n.,  [645,  650]. 
intoxicated  person,  lunatic,  etc.,  contract  by,  675,  694,  n.,  743,  n. 
judgment,  purchase  money  to  remain  on  mortgaote,  etc.,  [716]. 

—  purchaser's  action,  title  accepted,  701,  702,  [723-727]. 

—  title  not  accepted,  697,  [719]. 

—  vendor's  action,  title  accepted,  698,  701,  [713,  714,  716]. 
jurisdiction,  2,  654-656. 

laches  and  delay,  defence  of,  663,  665-667,  Add.,  [711]. 

lease,  contract  for,  657,  n..  Add.,  665,  n.,  678-680,  Add.,  [708,  728,  729]. 

—  costs  of,  [729]. 

—  covenants  to  be  contained  in,  697,  n.,  [728]. 

—  forfeiture  of,  667,  679. 
lessor's  title,  678-680,  Add. 
loan,  contract  for,  574. 
married  woman,  against,  [716]. 

misleading  conditions,  etc.,  678,  Add.,  699,  742, 

misrepresentation,  defence  of,  674,  675,  Add.,  704,  [710,  711,  729,  761,  764]. 

mistake,  defence  of,  659,  670,  n.,  673,  n.,  676. 

mortgage,  purchase  money  secured  by,  [716], 

mutuality,  657. 

option  to  purchase,  664,  665,  Add.,  [707,  727]. 

parol  evidence  to  resist,  658-660. 

part  performance,  660-662,  687,  n.,  [706,  729]. 

particulars  of  claim  for,  657,  676,  688,  n.,  696,  [705-710]. 

parties,  293,  n..  Add.,  688,  693-696. 

—  agent,  etc.,  695,  696. 

—  trustees,  cestuis  que  trust,  695. 
personal  property,  contract  as  to,  655. 

plaintiff  to  be  ready  and  willing  to  perform,  657,  665,  688,  n. 

possession,  purchaser  taking,  etc.,  667,  Add.,  685,  702,  [720]. 

practice  in  action  for,  696-703. 

receiver,  690,  703,  n. 

refusal,  etc.,  of  vendor  to  convey,  702. 

rescission  after  judgment,  703,  [722].     See  Vendok  and  Purchaser. 

sale  pendente  lite,  688,  n. 

tenant  in  tail,  against,  677,  n. 

time  of  essence  of  contract,  662-666,  [712]. 

title  accepted,  subject  to  requisitions,  etc.,  698,  [719]. 

—  certificate  as  to,  698-701,  [720]. 

—  declaration  as  to,  699,  [713,  719]. 

—  defence  of,  no,  663,  n.,  665,  672,  n.,  677-684,  [712]. 

—  inquiry  as  to,  371,  [698],  699-701,  [719]. 

—  matters  of,  when  dealt  with,  697,  704. 

—  reference  as  to,  [698-700]. 

—  time  for  showing,  670,  n.,  683,  701,  n. 
trial,  matters  to  be  dealt  with  at,  697,  704. 
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SPECIFIC  PERFORMANCE— cow^iwMecZ. 
valuable  consideration  necessary,  656. 
vesting  order,  682,  n.,  702,  [723,  727]. 
voluntary  settlement,  defence  of,  463,  Add. 
waiver  of  part  of  agreement,  658,  n.,  Add.,  [726]. 

SPES  8UCCESSI0NIS,  952. 

STAKEHOLDER,  688,  n.,  696. 

STAMPS.     See  Trustee  Act,  Vendor  and  Purchaser. 
original  when  only  copy  produced,  143,  n. 
stamping  documents  at  trial,  161,  n.,  Add.,  683,  n. 

STATEMENT  OF  CLAIM.     See  Particulars  of  Claim. 

STAYING  PROCEEDINGS,  314-318,  [423];    See  Appeal,  Arbitration,  Con- 
current Actions. 

costs  of  application  to  stay,  etc.,  316,  n.,  423,  [424]. 

creditors,  by,  after  administration  judgment,  314-318,  [316,  317,  423,  424]. 
infant,  several  actions  on  behalf  of,  19,  [736,  737]. 
mortgagee  or  judgment  creditor,  by,  318. 
new  trial,  when  ordered,  203. 
payment  of  costs,  until,  51,  86,  n. 
sole  plaintiff  becoming  bankrupt,  309,  Add. 

STIRPES,  FEB,  or,  per  capita,  gift,  486,  Add. 

STOCK,  declaration  of  trust  of,  [524].     See  Trustee  Act,  1893. 
sale  and  transfer  of,  865,  866,  [878,  888-890,  905,  909,  910]. 

STOCK  EXCHANGE,  sale  of  shares  on,  655,  [709,  718]. 

STOP  ORDER,  370,  Add.,  [372,  428,  553],  593,  909,  n. 

STREET  IMPROVEMENTS,  602,  [625,  Add.,  650]. 

STRIKING  OUT  CAUSE  OF  ACTION,  ETC.,  [31],  292. 

SUBSTITUTIONAL  GIFT,  270,  n. 

SUCCESSION  DUIY,  ETC.,  429,  n.,  451,  n.,  Add.,  682,  n..  Add. 

SUMMONS,  45-51.     See  Chambers,  Proceedings  in.  Service. 
default  and  ordinary,  44,  n. 

originating,  etc.,  in  High  Court,  74,  [228-231,  236],  283,  481. 
to  proceed  under  judgment,  etc.,  324,  et  seq. 

SUPEKFLUOUS  LANDS,  682,  n..  Add. 

SUPPLEMENTAL  ACTION,  302.     See  Change  of  Parties. 

SURCHARGE,  346,  [347],  823,  [837,  839]. 

SURETY,  rights  of,   66-72,    242,   566,   567,   n.,   Add.,  611,  806,  807.      See 
Limitation. 

TELEGRAM,  contract  by,  657,  n. 
notice  of  injunction  by,  195. 

TENANT  FOR  LIFE  AND  REMAINDERMAN.     See  Conversion,  Limita- 
tion, Sale,  Settled  Land  Act. 

apportionment  of  funds  or  income  between,  [432],  486-488,  Add. 
debts,  incidence  of,  as  between,  251,  254,  n. 

interest,  contingent  gift,  payment,  etc.,  266-268,  Add.,  487,  n.,  923,  n. 
lease  or  reversion  taken  or  purchased  by,  468. 
payment  of  fund  into  Court,  285. 
possession,  title  deeds,  etc.,  right  to,  483,  484. 
profits  and  loss  of  business,  etc.,  486,  n..  Add.,  487,  n.,  Add. 
redemption  of  mortgage,  rights  on,  610,  n, 
rights  of.  on  investnjent,  476. 
wasting  property,  rights  in,  485-488,  Add. 

TENANTS  IN  COMMON,  534,  n.,  797,  859,  945,  n. 

TENANT  IN  TAIL.     See  Change  of  Parties. 
inf\int  or  lunatic,  appointment  of  person  to  convey,  [886],  Add. 
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TENANT  IN  T ML— continued. 
mortgage,  etc.,  by,  566,  n.,  677,  n. 

TESTAMENTARY  EXPENSES,  243,  Add.,  [403,  408]. 

THELLUSSON  ACT,  488,  489,  n..  Add. 

THIRD  PARTY,  66-72,  Add.     See  Contribution,  Discovery,  Indemnity. 

TIME,  computation  of,  etc.,  33,  34. 

TITHE  RENT  CHARGE,  682,  n. 

TITLE,  covenants  for,  672,  n.,  Add.,  673,  n. 
inquiry  as  to,  371,  [546,  547,  698],  699-701,  [719]. 

TITLE  DEEDS.     See  Notice. 
acknowledgment  and  undertaking  as  to,  [714]. 
riglit  of  trustee,  etc.,  to  custody  of,  483,  590. 

—  to  sue  for,  586,  588. 

TITLE  OP  ACTION,  ETC.,  [31,  306,  384,  385,  511,  872,  903,  931,  955]. 
TRADE,  RESTRAINT  OF,  738,  808,  Add.,  809,  n.     See  Business. 
TRADE  NAME,  809,  n. 

TRANSFER  OF  ACTIONS.     See  Particulars  of  Claim. 
action  by  creditor,  to  Chancery  Division,  315,  n. 

—  transferred  or  dismissed,  when,  227. 

affidavit,  etc.,  in  support  of  application  for,  [229,  231],  236. 

appeal  from  order  as  to,  233,  234. 

certiorari,  removal  by,  [232,  233]. 

completion  of  pending  accounts  before,  226. 

concurrent  actions  in  different  Courts,  321. 

costs  of,  7,  228,  233,  236,  n.,  321,  n. 

counterclaim  beyond  County  Court  jurisdiction,  62,  [231], 

discretion  to  continue  proceedings  in  County  Court,  226. 

effect  of  order  for,  228,  234-236,  Add. 

from  County  Court  to  Chancery  Division,  3,  12,  225-233. 

—  High  Court  to  County  Court,  4,  12,  233-236,  Add. 

—  one  County  Court  to  another,  11,  n.,  225,  n. 
person  in  contempt  cannot  obtain,  233. 

summons  for,  and  for  retransfer,  227,  [228,  229,  236]. 

TREASURY  SOLICITOR,  151,  n.,  300,  n. 

TRIAL,  166-175. 
change  of  place  of,  11,  n. 
jury  or  assessors,  with,  166,  173. 
matters  to  be  dealt  with  at,  182,  Add.,  309,  697,  704. 
non-appearance  of  defendant  or  third  party,  167,  172. 

—  of  plaintiff,  166. 
postponement  of,  58,  73. 

power  to  order  separate  trials,  30,  [31]. 

proceedings  at,  168—175. 

question  of  law,  or  as  to  evidence,  arising  at,  172,  173. 

TRUST,  439-526.  See  Administration,  Brkach  of  Trust,  Charitable 
Trusts,  Concurrent  Actions,  Notice,  Perpetuities,  Trust  and  Mortgaged 
Estates,  Trustee. 

accumulation  for,  488,  Add.,  489,  Add. 
action  for  execution  of,  effect  of,  312-314. 

not  of  right,  284. 

agreement  to  settle  property,  446-453,  744,  n. 

bankruptcy,  etc.,  until,  459,  460. 

children,  etc.,  for,  379,  [410],  463,  n.,  486,  Add.,  488,  Add.,  [392,  410,  428,  514, 

516,  525,  908],  Add. 
construction,  questions  of,  when  decided,  309. 
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TRUST— cowitntterf. 
constructive,  237,  268,  464-469,  Add.,  [514,  524],  Add.,  694,  n.,  860. 
conveyance,  etc.,  to  operate  as  a  declaration  of,  when,  448,  449. 
costs  of  action,  etc.,  176-178,  Add.,  284,  285,  376-384,  489,  n.,  [517-519,  522].     See 

Administration,  Trustee. 
covenant  to  settle,  450,  451,  453,  n.,  454,  n.,  458. 
creation  of,  440,  443,  446-449. 
creditors,  for,  245,  254,  255,  455,  465. 
declaration  of,  446-450,  452,  [514,  524],  754,  860. 
defences,  etc.,  [396-399]. 
delegation  of,  479,  480,  496. 
determination  of,  485,  n. 

discretionary,  for  mHintenance,  etc.,  313,  Add.,  [413],  455,  400. 
executory  and  executed,  453-455,  n. 
express  and  by  operation  of  law,  439,  440. 
failure  of,  464,  465,  Add. 
following  trust  funds,  498-500,  Add.,  804, 
further  consideration,  order  on,  [428-430],  517,  n. 
imperfect  trust,  assurance,  etc.,  446-450,  452,  744,  n. 
implied  and  resulting,  464-467,  [514,  524]. 
indefinite,  442,  Add. 

inquiries,  in  action  for,  [410,  516,  518,  520,  525,  526]. 
judgments  for  execution  of,  284,  285,  [410,  516-526]. 
jurisdiction  as  to,  2-5,  439. 
leaseholds,  assignment  of,  consideration,  463. 
marriage  articles,  452,  789. 
never  fails  for  want  of  trustee,  471. 
next-of-kin,  for,  259,  442,  445,  452,  n. 
original  and  derivative  instrument  of,  471,  n.,  593,  Add. 
parol  declaration  of,  447-450. 
particulars  of  claim,  [392,  393,  396,  511-516], 
parties,  14,  286,  290,  326,  328,  394,  n.,  496,  870,  n. 
personal  property  of,  447-449. 
persons  against  whom  trust  may  be  enforced,  453-463,  Add. 

—  by  whom  trust  may  be  enforced,  452,  453. 

—  to  execute,  469-471. 

policy  and  choses  in  action,  etc.,  of,  449. 

precatory,  443,  444,  Add. 

profits  made  by  person  in  fiduciary  position,  467-469,  Add. 

resulting,  259,  442,  445,  455,  464-467,  Add.,  [514,  524]. 

revocable,  when,  447,  455. 

settlor  declaring  himself  a  trustee,  447-450. 

stock  purchased  in  name  of  third  party,  464-467,  [524], 

tombstone,  to  keep  in  repair,  442,  n..  Add. 

unlawful  trusts,  etc.,  444,  445,  Add.,  732,  n. 

valuable  consideration  for,  446,  462,  463,  Add. 

voluntary,  446-464,  Add.,  746, 788,  789,  [794].     See  Creditor,  Fraud,  Purchaser. 

TRUST  AND  MORTGAGED  ESTATES,  devolution  of,  471,  Add.,  565,  566, 
856. 
when  they  pass  by  devise,  471,  Add. 

TRUSTEE,  469-526.     See  Breach   of   Trust,   Chapel,  Debts,  Executor, 
Frauds,  Statute  of,  Injunction,  Limitation,  Maintenance,  New  'Jrustees, 
Sale,  Savings  Bank,  Trust. 
acceptance  and  disclaimer  of  trust,  51,  260,  n.,  449,  469,  Add.,  470,  Add.,  612, 

[629,  879]. 

3  T 
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T  RUSTEE— con^Mmerf. 
acting  as,  effect  of,  469,  496,  510. 

advantage  gained  by,  467-469,  Add.,  473,  Add.,  474,  Add. 
agent,  279,  281,  479,  480,  496,  Add. 
attachment  of,  504-507,  Add. 
bankrupt,  494,  499,  d. 
bankruptcy,  in.     See  Bankruptcy. 
"  bare  trustee,"  948,  n. 

business,  carrying  on,  275,  276,  Add.,  [412,  415,  416]. 
calls  on  shares,  indemnity,  472,  n.,  [718]. 
Costs,  Charges,  and   Expenses,  178,  208,  n.,  284,  378-384,  472,  Add.     See 

Administration. 

—  defaulting  trustee,  of,  377-379. 

—  detailed  bill  of,  474. 

—  failure  to  account,  etc.,  382,  [391,  393,  396,  409,  410],  483. 

—  first  charge  on  property,  472. 

—  instrument  set  aside,  459,  789,  791. 

—  "  properly  incurred,"  472,  Add.,  484. 

—  retainer  of,  [426,  n.]. 

—  retiring  trustee,  of,  383. 

—  severing  in  defence,  etc.,  378,  379,  382,  542. 

—  strangers,  proceedings  by  or  against,  472,  473. 
declaring  person  a,  464,  [514,  524],  754,  860. 
defence  by,  [396-398,  772]. 

de  son  tort,  496,  Add. 

disclaimer  by,  51,  260,  n.,  449,  469,  Add.,  470,  Add.,  612,  [629,  879]. 

Duties  of,  481-489.     See  New  Trustees. 

—  accounts,  possession,  etc.,  284,  285,  384,  481-483. 

—  act  jointly,  etc.,  to,  482. 

—  conversion  of  property,  281,  476,  485-487,  Add. 

—  custody  of  trust  property,  etc.,  481-485. 

—  debts  choses  in  action,  etc.,  as  to,  482,  483. 

—  information  as  to  trust  estate,  484,  Add. 

—  insufficient  securities,  etc.,  as  to,  476,  Add.,  482,  483. 

—  proceedings,  etc.,  to  institute,  313,  314,  476,  483. 

—  regulated  by  instrument  of  trust,  482. 

—  support  trust  when  assailed,  to,  459,  [772],  789,  791.    , 
executor  and,  difference  between,  238. 

instrument  of  trust,  deviation  from,  480,  482. 
interest  on  balance  in  hand,  money  lost,  etc.,  495,  Add.,  [519,  522]. 
investments  by,  280,  474-478,  Add.,  482,  486,  Add.,  491,  [513,  518-521,  525]. 
See  Settled  Land  Acts. 

—  unauthorised,  280,  281,  n.,  476,  Add.,  486. 

judgment  for  execution  of  trusts,  effect  of  on  powers  of,  312-314. 
Liability  of,  489-498. 

—  attachment  under  Debtors  Acts,  [196],  504. 

—  allowing  property  to  remain  unsold,  476,  Add.,  485. 
■ —  bank,  depositing  money  in,  491. 

—  distributing  estate  among  wrong  persons,  279,  282,  484. 

—  funds  outstanding,  etc.,  for,  476,  Add.,  491,  492. 

—  indemnity  clause,  effect  of,  490,  491. 

—  liable  so  long  as  he  continues  trustee,  469. 

—  paying  incumbered  share  to  mortgagor,  485. 

—  receipts,  for,  275,  490. 
-T-  Bale  of  stock,  etc.,  480. 
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TRUSTEE— coji<t/merf. 
Liability  of,  wilful  default,  281,  334,  [391,  396,  409,  410],  476,  Add.,  482,  n., 

491,  n. 
management,  repairs,  etc.,  478,  n. 
manager  of  business,  appointment  of,  as,  [412]. 
new  or  adtiitional,  liberty  to  ap{X)int,  [521,  522],     See  New  Trustees,  TBObTEE 

Act,  1893. 
notices  to,  etc.,  483,  895. 
possession  by,  title  deeds,  etc.,  238,  482,  483. 
purchase  from  beneficiary,  etc.,  749-753,  [768,  780,  781]. 
removal  of,  494,  [521]. 

remuneration,  not  entitled  to,  473,  482,  857,  n. 
representation  of  cestui  que  trust  by,  14,  328. 
repudiate  trust,  not  allowed  to,  496. 
Eights  and  Powers  of,  282,  313,  n.,  472-481,  Add.,  605. 

—  agent,  etc.,  to  employ,  479,  480,  491. 

—  decision  of  questions,  etc.,  283,  [394,  411],  479-481,  Add. 

—  opinion  of  counsel,  or  of  the  Court,  to  take,  283,  [394,  411],  479-481,  Add.,  484, 
Add. 

—  proof  of  title  of  cestui  que  trust,  485. 

—  release,  [398],  474,  481,  Add.,  755. 

—  receipts,  to  give,  277,  479,  n.,  490. 

—  reimbursement  and  indemnity,  472,  n.,  479,  497. 

—  remit  money,  to,  480. 

sell  or  join  in  selling  trust  property,  479,  485. 

solicitor,  profit  costs,  382,  n.,  473,  Add.,  474,  Add.,  493.  ' 

TRUSTEE  ACT,  1893,  ss,  1-9,  474,  ss.  10-41,  848-890,  Add.     See  Mortgage, 
New  Trustees,  Partition,  Specific  Performance. 
Appointment  of  New  Trustees  by  the  Court,  854-858,  Add.,  [877-880]. 

—  bankrupt  trustee,  etc.,  494,  854. 

—  costs,  853,  868,  869. 

—  executor,  trustees  to  perform  duties  of,  854,  857,  Add. 

—  infant  trustee,  855,  [878]. 

—  lunatic  trustee,  855,  856,  n.,  863. 

—  orders  appointing  new  trustees,  etc.,  [877-880]. 

—  persons  to  be  appointed,  relations,  persons  abroad,  etc.,  857,  Add.,  858. 

—  practice,  consent  to  act,  etc.,  870-872,  874,  n. 

—  single  trustee,  857,  858,  n. 

Appointment  of  New  Trustees  out  of  Court,  849-853,  Add.,  856. 

—  "  contrary  intention,"  850,  852,  Add. 

—  persons  to  be  appointed,  beneficiary,  etc.,  853,  856,  857,  Add. 

—  representative  of  sole  trustee,  power  to  appoint,  852. 

—  retirement  of  trustee,  383,  850. 

: —  when  action  pending,  312,  [521,  879]. 

—  trustee  abroad,  etc.,  852,  Add. 

appointment  of  person  to  convey,  etc.,  864,  865,  [885,  890]. 

charitable  trust,  869. 

constructive  trust,  860. 

contingent  rights,  release  of,  etc.,  858,  861,  [881,  882,  884]. 

copyhold,  860,  864,  868,  [877-880,  883,  884-887]. 

—  fines,  864,  n. 
costs,  868,  869. 

effect  of  order  under,  856,  863,  864,  870. 
evidence  on  application  under,  870-872,  874,  n. 
jurisdiction  under,  2,  10,  848,  849,  n.,  854,  875,  n. 
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TKUSTEE— coTiiiymerf. 
land  abroad,  870. 
"  land,"  definition  of,  878,  n. 
parties  to  application,  867-869,  Add. 
petitions  under,  etc.,  860,  870,  871,  [872-875],  Add. 
practice  under,  870-872. 
refusal  to  execute  deed,  616. 
removal  of  trustees,  494,  [521]. 
separate  sets  of  trustees,  850.  • 
Stock,  Shares  and  Choses  in  Action,  859,  865-867,  [873-878,  888--890]. 

—  appointment  of  person  to  transfer,  865,  [890]. 

—  bank,  etc.,  bound  to  obey  order,  865,  866. 

—  infant  stockbroker,  867,  [888]. 

—  orders,  866,  [878,  888-890]. 

—  refusal  to  transfer,  etc.,  865,  [875,  880,  890], 

—  trustee  who  cannot  be  found,  out  of  England,  etc.,  [888]. 
"  trust,"  "  trustee,"  definition  of,  866,  Add. 

Vesting  of  pkoperty  ; — Land  when  no  Action  pending,  858-862,  [878, 880-886]. 

deceased  mortgagee,  862,  [874,  Add.,  884-886]. 

trustee,  857,  [880,  883]. 

—  form  of  order,  857,  860,  866,  878,  n. 

—  heir,  etc.,  of  deceased  trustee,  uncertainty  as  to,  [723],  858,  [883,  884]. 

—  infant  heir,  [707,  727,  885]. 

release  of  contingent  right,  etc.,  [881]. 

trustee  or  mortgagee,  858,  861,  [878,  880,  881,  885,  886]. 

—  mortgaged  property,  860-862,  874,  [878,  884-886]. 

—  new  trustees,  on  appointing,  854-858,  [872,  877]. 

—  order  wrongly  made,  870. 

—  person  who  cannot  be  found,  858,  [881-883]. 

—  stamping  of  order,  862,  n. 

—  survivorship  of  trustee  or  mortgagee,  uncertainty  as  to,  858,  862,  [882,  884]. 

—  trustee  living  or  dead,  uncertainty  whether,  858,  [881-883]. 
out  of  England,  etc.,  858,  [881-883],  888,  n. 

refusing  to  convey,  etc.,  858,  860,  862,  868,  [883]. 

—  unborn  persons,  535,  [548],  861,  863,  [884,  887,  888]. 
Vesting  orders  consequential  on  Judgment  for  conveyance,  863,  [886-8 

—  heir  of  surviving  trustee  unknown,  [723]. 

—  infant,  etc.,  declared  trustee,  [545,  547,  650,  727,  887]. 
tenant  in  tail,  886,  Add. 

—  lunatic  tenant  in  tail,  [886]. 

—  parties  declared  trustees,  [548],  862,  863,  [886,  887]. 
unborn  persons,  535,  [548],  863,  [887,  888]. 

—  vendor,  etc.,  refusing  to  convey,  616,  702. 
TKUSTEE  ACT,  1893,  S.  42,  PAYMENT  INTO  COURT.     See  Duty. 

adverse  claim,  chose  in  action,  892,  [903]. 

aSidavit  on  payment  into  Court,  897,  900,  n.,X903]. 

charity  trustees,  895. 

costs,  894,  898,  900-903. 

default  of  appointment  under  power,  894. 

effect  of  payment  into  Court,  894. 

equity  to  settlement,  893. 

evidence,  901. 

infant  coming  of  age,  153,  n.,  901. 

invalid  instrument,  892. 

jurisdiction  of  County  Court,  854.  .... 
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TRUSTEE  KCT—mitinued. 
legacy,  etc.,  379,  893. 

lunatic  interested,  895,  896,  Add.,  [905,  909,  910]. 
mortgagee,  surplus  sale  money,  894. 
orders  for  payment  out  of  Court,  etc.,  [908-911],  Add. 
parties  to  petition,  900,  901. 

payment  into  Court  by  majority  of  trustees,  891,  [910]. 
personal  representative  of  deceased  insolvent,  290,  Add. 
petitions  for  payment  out,  etc.,  [905-907]. 
practice  under,  870,  871,  896-901. 
rectification  of  instrument,  892. 
title  of  trust,  903,  n. 
when  funds  may  be  paid  into  Court  under,  891-896,  Add. 

TRUSTEE  ACT,  1893,  AMENDMENT  ACT    189-i..280,  281,  n.,  ilG^Add., 
482,  n.,  870,  n. 

TRUSTEE  RELIEF  ACTS.     See  Trustee  Act,  1893,  s.  42. 

UNCONSCIONABLE   BARGAIN,  744,  745,  Add. 

UNDERLEASE,  669,  672,  n.,  Add.,  679,  n. 

UNDERTAKING,  78,  82,  83,  [417,  645,  778].     See  Title  Deeds. 
to  submit  to  taxation  of  costs,  [418]. 

UNDUE  INFLUENCE.     See  Fraud. 
executor  trustee,  etc.,  749,  750,  [768,  780,  781], 
guardian  and  ward,  medical  atteudaut,  etc.,  747. 
lunatic,  743,  [760,  775]. 
parent  and  child,  transactions  between,  746. 
person  preparing  will,  749,  n. 
solicitor  and  client,  748,  749,  Add. 

UNLAWFUL  CONTRACTS,  TRUSTS,  ETC.,  444-44«,  Add.,  732. 

UNSOUND  MIND,  PERSON  OF.     See  Lunatic. 

VENDOR  AND  PURCHASER.    See  Cancellation  of  Agreements,  Covenant 
Incumbrances,  Lease,  Notice,  Purchaser's  Lien,  Repairs  and  Improvements, 
Specific  Performance. 
abstract,  return  of,  [7'25]. 

—  time  for  delivery  of,  663,  665. 
adverse  claim,  678. 
"apjiurtenances,"  sale  with,  672,  n. 

authority  to  receive  purchase  money,  480,  691,  n. 

bankrupt  vendor,  etc.,  684,  n..  Add.,  [713]. 

completion,  time  for,  683. 

conditions  of  sale,  effect  of,  677,  678,  Add.,  699. 

conveyance,  covenants  in,  672,  n. 

copyhold  described  as  freehold,  670,  738,  [761,  776]. 

damages,  687-689. 

deceased  vendor,  when  action  necessary,  694,  n. 

deeds,  production  of,  etc.,  682,  n. 

defaulting  purchaser,  resale,  687,  702,  [714,  715]. 

deposit,  463,  663,  675,  688,  n.,  696,  [725]. 

destruction  of  projjerty  after  contract,  682,  n. 

entry,  sale  of  ri2;ht  of,  677,  n. 

incumbrance,  673,  n.,  683,  n.,  684,  n..  Add.,  687,  Add.,  693,  Add.,  741. 

—  or  lease  after  contract,  690,  693. 
interest,  529,  n.,  674,  685-687,  Add.,  [723]. 
lease,  licence  to  grant,  [728]. 

—  onerous  covenants,  etc.,  680,  742. 

—  performance  of  covenants  in,  682,  n. 
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VENDOR  AND  PURCHASER— con<w«ec^. 
lease,  production  of,  681,  n. 

—  voidable,  683,  n. 
leaseholds,  lessor's  title,  678-681. 

—  licence  to  assign,  680. 

—  other  property  comprised  in  superior  lease,  679. 
legal  estate,  247,  n.,  249,  n.,  471,  Add.,  584,  682,  n. 
lunatic  vendor,  etc.,  685,  Add.,  689,  n.,  694,  n. 
notice  of  sub-purchase,  etc.,  690. 

outgoings  after  contract,  685,  686. 

particulars  of  sale,  etc.,  misleading,  678,  Add.,  699,  742. 

preservation  of  property,  689. 

railway  company,  purchase  by,  692,  [715]. 

recitals,  681,  n. 

rents,  right  to  after  contract,  685-687. 

requisitions,  time  for,  663,  Add. 

resale,  vendor's  right  of,  687. 

rescission  and  repudiation  of  contract,  669,  671,  672,  n.,  675,  683,  685,  [725]. 

restrictive  covenants,  right  of  way,  etc.,  669,  Add.,  679,  n.,  685. 

Settled  Land  Act,  sale  under,  681,  684.      - 

stamping  of  deeds,  683,  n. 

tenancy,  notice  of,  680. 

time  essence  of  contract,  when,  662-666,  Add. 

Title,  677-685. 

—  acceptance  of,  685. 

—  agreement  excluding  right  to  good,  677,  678,  Add. 

—  bad,  663,  n.,  Add.,  665,  679,  Add.,  681,  Add.,  688. 

—  commencement  of,  669,  670,  681,  683. 

—  debts,  sale  by  executor,  etc.,  250. 

—  defective,  notice  of,  677-679,  Add.,  685. 

—  doubtful,  699,  Add.,  705. 

—  earlier,  notice  of,  681,  Add. 

—  effect  of  covenants  for,  672,  n..  Add.,  673,  n. 

—  equitable,  682,  n.,  [723]. 

—  good  holding,  [719]. 

—  Limitation,  Statutes  of,  depending  on,  682,  n. 

—  matter  of,  or  of  conveyance,  672,  n.,  683,  684. 

—  removal  of  objection  to,  670,  n.,  672,  n.,  683,  701,  n. 

—  seisin  of  testator,  proof  of,  683. 

—  substitution  of  new,  293,  n.,  Add.,  684. 
trust,  notice  of,  682,  n^ 

underlease  described  as  a  lease,  669,  679,  n. 

vendor  having  no  interest,  683,  [712]. 

■ —  must  be  able  to  complete,  etc.,  657,  688,  n.,  696. 

—  when  a  trustee  for  purchaser,  689,  694,  n. 
vesting  order,  682,  n.,  [723].     See  Trustee  Act,  1893. 
way,  right  of,  lessor's  title  to,  679,  n. 

wilful  default  of  vendor,  686,  687,  Add.,  689. 

VENDOR' AND  PURCHASERS  ACT,  1874. .678,  681,  698,  n. 

VENDOR'S  LIEN,  261,  690-692,  706,  n. 
action  or  sale  to  enforce,  [705,  708,  713-715,  722,  727]. 
how  lost,  589-591,  692. 
possession,  delivery  of,  [715]. 
receiver  in  action  to  enforce,  690,  703,  n. 

VESTING,  shares  under  will,  [412]. 
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VESTING  ORDER,     See  Tbustee  Act,  1893,  Vendor  and  Puechaseb. 

VOLUNTARY  CONVEYANCES  ACT,  1893  ..451,  459,  463.     See  Trust. 

VOLUNTARY  SETTLEMENT.     See  Trust. 

VOUCHERS,  345,  346,  Add.,  349. 

WARD  OF  COURT,  marriacre  of,  etc.,  912,  914,  926-928. 

WARRANT  OF  ATTACHMENT.     See  Execution. 

WASTE  by  executor,  mortgagor,  etc.,  277-280,  533,  570. 

WASTING  PROPERTY.     /See  Tenant  for  Life. 

WAY,  RIGHT  OF,  RESTRICTIVE  COVENANTS,  ETC.,  89,  n.,  669,  Add., 
Add.,  679,  n.,  685. 

WIDOW.     See  Annuity,  Legacy,  Pabaphernalia. 
rights  of  under  Intestates  Act,  1890 . .  338,  n. 

WIFE,  purchase  in  name  of,  467. 

WILFUL  DEFAULT.     See  Concurrent  Actions,  Mortgage. 
action  charging,  333,  334,  [391,  396,  409,  410],  476,  Add.,  576. 
evidence  and  practice  as  to,  281,  334,  n. 
inquiry  as  to,  334,  [409]. 
liability  of  trustee,  etc.,  for,  281,  482,  n.,  491,  n. 

WILL.     See  Undue  Influence. 
evidence  on  construction  of,  157. 

WILLS  ACT,  949. 
death  in  testator's  lifetime, — class,  302,  n. 

WINDING  UP^  OF  COMPANIES,  ETC.,  debts  proof  in,  315,  n.,  784,  n. 
jurisdiction  as  to,  6,  12. 
set  off  in,  60,  n. 

WITNESS,  expenses  of,  164,  n.,  176,  n.,  184,  n. 
intimidating,  197,  n. 
ordering  out  of  Court,  168,  n. 
scientific,  176,  n. 
unable  to  attend,  164,  n.,  184,  n. 
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